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ROSOFSKY  V.  LUCAS. 
(Snpretne  Court,  Appellate  Term,  First  Department    Jane  28,  1915.) 

1.  MosET  Lent  «=»7 — Sufficbenot  of  Evidbnck. 

In  an  action  for  money  lent,  evidence  tield  to  show  that  def^idant 
borrowed  $30  from  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Money  Lent,  Cent  Dig.  }{  11-13; 
Dec.  Dig.  «=>7.] 

2.  LmrTATioN  of  Actions  «=s>148 — Monit  Lbnt — New  Pbomtsb. 

Where  defendant  borrowed  money  of  the  plaintiff  in  1907,  his  letter 
to  plaintiff's  husband  in  1914,  stating  that  be  had  promised  to  send  money 
and  would  do  so  as  soon  as  he  had  any,  was  a  new  promise  suflScient  to 
take  the  indebtedness  out  of  the  six-year  statute  of  limitati(»i8. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  || 
597-603;   Dec.  Dig.  «=148.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Tillie  Rosofsky  against  Oscar  Lucas.  Judgment  for  de- 
fendant. Motion  for  new  trial  denied,  and  plaintiff  appeals.  Judg- 
ment and  order  reversed,  and  judgment  for  plaintiff. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Jacob  W  Block,  of  New  York  City,  for  appellant. 
William  A.  Keating,  of  New  York  City,  for  respondent. 

GUY,  J.  In  this  action  to  recover  $30  alleged  to  have  been  loaned 
by  the  plaintiff  to  the  defendant  on  or  about  November  12,  1907,  de- 
fendant denied  the, loan  and  set  up  the  statute  of  limitations  as  a  de- 
fense. The  plaintiff's  husband  testified  that  he  called  upon  the  de- 
fendant in  July,  1914,  and  the  defendant  said  that  he  could  not  afford 
to  pay  the  debt  then,  but  that  he  added,  "Give  me  your  address,  and 
I  will  see  what  I  can  do  for  you  in  a  week  or  two ;"  that  subsequently 
the  witness  received  a  letter  from  the  defendant,  which  is  as  follows : 

"August  5. 
"Dear  Sir  Bosofsky:  I  have  promised  to  send  you  money  but  I  cannot  do 
it  now  being  money  is  bard  to  get  now.    I  cannot  draw  any  money  from  the 
bank  before  60  days.    As  soon  as  I  get  it  I  will  send  some. 

"Yours  truly,  O.  Lucas." 

4s9For  oUier  cases  see  sune  topic  ft  KSY-NUHBBR  in  all  Key-Numbered  Dlsesti  ft  IndszM 
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After  plaintiff's  husband  received  the  letter,  he  swore  he  called  on 
the  defendant  a^in,  and  the  latter  said,  "Next  week  I  will  send  some 
money  sure."  The  defendant  testified  that  he  never  borrowed  any 
money  from  the  plaintiff ;  that  when  the  plaintiff's  husband  called  on 
him,  Rosofsky  asked  for  $20  that  was  loaned  to  the  defendant's  broth- 
er; and  that  the  defendant  promised  to  pay  after  he  got  the  money 
from  his  brother.  The  brother  swore  that  he  borrowed  $25  from  the 
plaintiff  in  1907;  that,  he  had  paid  $5  on  account,  and  that  he  offered 
the  plaintiff  25  cents  a  week,  but  she  refused  to  take  it.  The  plain- 
tiff's testimony  that  she  loaned  the  money  to  the  defendant  was  cor- 
roborated by  that  of  her  daughter,  who  swore  she  was  present  when 
her  mother  gave  the  money  to  the  defendant. 

After  the  justice  decided  in  favor  of  the  defendant,  plaintiff  made 
a  motion  for  a  new  trial.  It  seems,  from  the  order  denying  the  mo- 
tion, that  a  new  trial  was  denied  because,  as  stated  in  the  order,  the 
debt  sued  on  had.  accrued  more  than  six  years  prior  to  the  commence- 
ment of  the  action,  thus  indicating  that  the  triad  justice  did  not  decide 
the  case  on  the  merits. 

[1]  Considering  the  letter  written  by  the  defendant,  without  refer- 
ence to  the  testimony  introduced  on  behalf  of  the  plaintiff,  it  is  doubt- 
ful, to  say  the  least,  whether  the  writing  is  either  an  acknowledgment 
of  or  a  promise  to  pay  a  debt.  We  think,  however,  that  the  weight  of 
evidence  is  in  favor  of  the  plaintiff,  that  the  defendant  did  borrow  the 
$30  from  her,  that  in  1914  he  promised  her  husband  to  repay  the  debt, 
and  that  in  pursuance  of  that  promise  he  wrote  the  letter  hereinbefore 
referred  to. 

[2]  In  the  light  of  these  findings,  the  writing  was  a  new  promise  to 
pay  the  indebtedness  sufficient  to  taJke  the  case  out  of  the  operation  of 
the  statute.  Serrell  v.  Forbes,  106  App.  Div.  482,  94  N.  Y.  Supp. 
805;  Wright  v.  Parmenter,  23  Misc.  Rep.  629,  52  N.  Y.  Supp.  99; 
Shaw  V.  Lambert,  14  App.  Div.  265,  43  N.  Y.  Supp.  470;  Fletcher 
v.  Daniels,  52  App.  Div.  67,  64  N.  Y.  Supp.  861 ;  Kincaid  v.  Archi- 
bald, 73  N.  Y.  189;  Lechmere  v.  Fletcher,  1  Cr.  &  Mee.  623. 

It  follows  that  the  judgment  and  order  must  be  reversed,  with  costs, 
and  judgment  granted  in  favor  of  the  plaintiff  for  the  sum  of  $30, 
with  interest  from  the  12th  day  of  November,  1907,  and  appropriate 
costs  in  the  court  below.    All  concur. 


KATZ  V.  NASSAU  ELECTRIC  B.  CO. 

(Supreme  Court,  Apellate  Term,  First  Department    June  28,  1915.) 

Oabbixbs  €=3318 — INJT7BT  TO  Passenoeb — NBOuaENCiE — Sttfuciemct  of  Evi- 
dence. 

In  an  action  against  a  street  railroad  for  Injuries  received  by  a  passen- 
ger while  alighting,  evidence  held  insufficient  to  show  any  negligence  on 
part  of  defendant 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §|  1270,  130T-1314 ; 
Dec.  Dig.  «=»318.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Minnie  Katz  against  the  Nassau  Electric  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ: 

George  D.  Yeomans,  of  Brooklyn  (A.  C.  Mayo,  of  Brooklyn,  of 
counsel),  for  appellant. 

Mordecai  P.  Springer,  of  New  York  City,  for  respondent 

GUY,  J.  The  plaintiff  has  recovered  a  judgment  for  damages  for 
personal  injuries.  The  negligence  charged  in  the  complaint  is  that 
after  defendant's  car,  in  which  plaintiff  was  a  passenger,  was  stopped 
to  allow  her  to  alight,  and  before  she  was  given  opportunity  to  alight, 
it  was  suddenly  started,  throwing  her  to  the  street  and  causing  the 
injuries  complained  of. 

The  plaintiff  herself  was  the  only  witness  to  prove  the  n^ligence  of 
the  defendant,  and  she  testified  that  on  July  4,  1914,  she  was  "riding 
in  the  car,  and  the  car  stopped,  and  I  waited  imtil'all  went  off.  I  was 
the  last  to  get  off.  I  commenced  to  get  off,  and  he  whistled,  and  I 
fell  off."  She  subsequently  stated  that  the  person  who  whistled  was 
the  conductor,  and  then  subsequently  stated  that  she  did  not  remem- 
ber hearing  the  conductor  whistle.  The  facts  testified  to  were  pal- 
pably insufficient  to  make  out  a  prima  facie  case  of  negligence,  no  neg- 
ligence of  any  kind  was  shown,  and  the  defendant's  motion  to  dismiss 
the  complaint  should  have  been  granted. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


(167  App.  Div.  880) 

ANDREW  J.  ROBINSON  CO.  r.  SEOURITX  MUT.  LIFE  INS.  00.    (No.  T314.) 

(Supreme  CJourt,  Appellate  Division,  First  Department.    June  4,  1915.) 

1.  jDDGiiKKT  i8=s>678 — Rks  Jddicata — Action  to  FoaEoiK>SE  Mschanic's  Liew. 

The  contractor  for  a  building  sued  the  owner  for  the  contract  price, 
and  the  owner  counterclalmed  for  the  amount  of  a  Judgment  recovered 
against  it  In  another  action  to  foreclose  a  mechanic's  lien  by  a  subcon- 
tractor against  the  contractor  and  the  owner.  Beld  tliat,  so  far  as  ma- 
terial to  the  issues,  the  findings  in  such  former  action  were  binding  upon 
the  contractor  and  owner. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  Jf  1195-1199, 
1221;  Dec.  Dig.  <S=>67a] 

2.  Judgment  «=»95e — Res  Judicata — Evidence  as  to  Issues. 

In  an  action  by  a  contractor  against  the  owner  to  recover  the  contract 
price  for  erecting  a  building,  evidence  held  sufficient  to  show  that  in  a 
previous  action  by  a  subcontractor  against  plaintiff  and  defendant  to 
foreclose  a  mechanic's  Hen,  the  judgment  In  which  was  Invoked  as  res  ju- 
dicata, the  court  had  found  that  an  oral  contract  made  by  the  contractor 
with  the  subcontractor,  modifying  such  subcontract,  was  unauthorized  by 
defendant  owner. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {{  1822-1825; 
Dec  Dig.  «=9956.]  
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3.  Jttdguknt  ®=»72S — Estoppel — ^Action  to  Fobeolose  Meohanio's  Lien — 

Matebiaxity  of  Finding. 

The  contractor  for  a  bulldlnK  sued  the  bwner  for  the  contract  price,  and 
the  owner  pleaded  as  a  counterclaim  the  amount  of  a  judgment  against 
it  In  a  prior  subcontractor's  action  to  foreclose  a  mechanic's  Hen  against 
the  plaintiff  contractor  and  the  owner,  and  an  amount  for  which  the 
owner  could  have  held  the  subcontractor  on  Its  contract  If  the  plaln'tUC 
contractor  had  not  made  a  new  oral  contract  with  such  subcontractor 
modifying  Its  original  engagement  The  Judgment  In  the  prior  action  was 
Invoked  as  res  judicata,  and  plaintiff  contended  that  the  finding  in  such 
prior  action  tliat  its  oral  contract  with  the  subcontractor  was  not  author- 
ized  was  not  material  to  the  issues,  and  therefore  not  binding.  Held  that, 
since  the  oral  agreement  afforded  the  only  basis  for  the  recovery  that 
was  had  in  such  prior  action  against  the  defendant,  it  was  clear  that  the 
finding  as  to  the  authorization  to  make  such  contract  was  material  to  the 
issues,  and  binding. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig-  U  1255-1257 ;  Dec. 
Dig.  <&=»725.] 

4.  Judgment  <S=»713 — Estoppel — Finmng — Collateral  Attack. 

Where  a  judgment  In  one  action  works  an  estoppel  as  to  identical  is- 
sues in  a  second,  the  correctness  of  a  finding  upon  whlcb  the  prior  judg- 
ment was  based  is  not  open  to  review  or  collateral  attack  in  the  second 
action. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  {§  IOCS,  1066, 
1099,  1234-1237,  1239,  1241,  1247;  Dec.  Dig.  «S=>713.] 

6.  Judgment   <=9956 — Estoppel — Iumatebialett  op   FntoiNO — Burden    oii 
Proof. 

In  an  action  by  plaintiff  contractor  to  recover  the  contract  price  for 
erecting  a  building,  where  the  defendant  owner  set  up  certain  offsets 
arising  from  plaintiff  contractor's  dealings  with  a  subcontractor,  where- 
by the  owner,  through  the  plaintiff's  unauthorized  oral  contract  with  such 
subcontractor,  lost  the  right  to  hold  it  to  its  original  engagement  and  was 
cast  in  judgment  in  an  action  by  it  to  foreclose  a  mechanic's  lien,  the 
findings  in  such  prior  action,  so  far  as  material  to  the  Issues,  being  con- 
clusive by  estoppel,  upon  the  contractor  and  owner,  the  burden  of  proof 
was  upon  plaintiff  contractor,  claiming  that  a  finding  that  its  oral  contract 
with  the  subcontractor  was  unauthorized  by  defendant  was  immaterial, 
to  show  by  the  evidence  and  proceedings  on  the  trial  that  such  was  the 
case. 

[Ed.  Note.— For  Other  cases,  see  Judgment  Cent  Dig.  H  1822-1825; 
Dec.  Dig.  <S=>95e.] 

&  JuDouENT  ®=»721 — Estoppel — Finding  in  Action  to  Foreclose  Mechan- 
ic's Lien. 

Plaintiff  contractor  sued  the  owner  to  recover  the  contract  price  for 
erecting  a  building.  A  subcontractor  bad  previously  sued  the  plaintiff  and 
the  owner  to  foreclose  a  mechanic's  lien,  recovering  judgment  against 
the  owner.  In  such  action  it  was  found  that  plaintiff  contractor  failed 
to  perform  work  necessary  to  be  completed  before  the  subcontractor  could 
complete  its  work,  and  that  instead  of  terminating  the  subcontract  for 
delay  in  i)erformance,  as  permitted  by  the  main  contract  and  directed  by 
the  owner,  plaintiff  agreed  to  pay  the  subcontractor  a  certain  sum  to 
quit,  for  which  sum  the  subcontractor  recovered  against  the  owner.  The 
owner  set  up  the  recovery  of  such  judgment  as  an  ckffset  to  the  contractor's 
demand.  It  was  not  shown  that  the  owner  was  responsible  for  the 
plaintiff  contractor's  failure  to  complete  the  work  necessary  to  be  done 
before  the  subcontractor  could  complete  its  own.  Held,  that  the  finding 
in  such  prior  action  by  the  subcontractor  was  fatal  to  recovery  by  the 
plaintiff  contractor  against  the  owner  of  any  Judgment  unreduced  by  the 
claimed  offset,  since  the  owner  was  not  a  party  to  the  contract  of  plain- 
tiff with  the  subcontractor,  and  could  only  assert  against  such  subcon- 
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tractor,  through  the  plaintiff,  the  defense  that  the  subcontractor  had  not 
completed  the  work  within  contract  time,  so  that  the  plaintiff  by  its  own 
default  had  precluded  the  owner  from  a  defense  which  it  would  other- 
wise hare  had  against  the  subcontractor,  as  a  basis  for  the  claimed  offset. 
[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  i|  1238,  1252; 
Dec.  Dig.  «=»721.] 

7.  JtJDGMEKT  €=721 — Res  Judicata — Mattebs  at  Issuk — Work  Includkd  iw 
Pbiob  Judgment. 

In  an  action  by  plaintiff  contractor  to  recover  contract  price  for  a 
bnilding,  where  the  answer  alleged,  and  the  reply  admitted,  that  the  de- 
fendant owner  "was  obliged  to  and  did  furnish  and  complete  certain 
plastering  work  contracted  to  be  done  by  a  subcontractor  as  aforesaid,  for 
which  It  was  obliged  to,  and  did  pay,  under  the  direction  and  with  the 
approval  of  the  plaintiff,"  a  certain  sum  of  money,  where  the  architects 
duly  certified  under  the  contract,  with  a  view  to  charging  the  subcon- 
tractor therefor,  that  such  was  the  amount  "actually  and  necessarily 
paid"  by  the  owner  to  finish  the  work  covered  by  the  subcontract,  and 
where,  in  the  subcontractor's  action  to  foreclose  its  mechanic's  lien.  It 
was  found  that  such  were  the  expenses  incurred  by  the  owner  in  finishing 
the  work,  plaintiff  contractor  could  not  contend,  in  its  action  against  the 
owner  to  recover  the  contract  price  for  erecting  the  building,  in  which  the 
owner  set  up  the  recovery  of  the  subcontractor  as  an  offset,  that  the  cost 
of  completion  Included  work  not  called  for  by  the  subcontractor's  contract. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  S§  1238,  1252; 
Dec.  Dig.  «=»721.] 

8>  Damagks  €=»120 — BuiLDiNQ  CoitTBAOT — Offsit  bt  Owneb  Against  Con- 

TBACTOB. 

Plaintiff  contractor  for  a  building  sued  the  owner  to  recover  the  con- 
tract price,  and  the  owner  set  up  as  an  offset  the  recovery  of  a  Judgment 
against  it  in  an  action  to  foreclose  a  mechanic's  lien  by  a  subcontractor 
for  part  of  the  work,  which  Judgment  could  not  have  been  had  against  the 
owner,  If  the  plaintiff,  chief  contractor,  had  not  itself  been  in  default 
in  the  performance  of  the  work  and  had  not  made  a  new  oral  contract 
with  such  subcontractor,  unauthorized  by  the  owner,  whereby  the  owner 
lost  its  right  to  do  the  work  itself  upon  delay  in  completion  and  to  charge 
tXLcb  subcontractor  with  the  excess  in  cost  over  contract  price.  Plaintiff 
contractor  contended  that  the  cost  of  completing  the  work,  which  de- 
fendant owner  had  not  been  able  to  charge  against  the  subcontractor  in 
the  mechanic's  lien  action  on  account  of  plaintiff's  own  default,  would 
not  have  been  the  measure  of  damages  against  the  subcontractor,  and  so 
could  not  be  set  up  as  an  offset  against  it  (the  plaintiff).  Held,  that  as 
the  defendant  owner  expressly  required  that  the  plalntUC,  in  comiJleting 
the  work,  employ  only  union  labor,  and  pay  no  higher  wages  than  the 
subcontractor  bad  done,  it  could  not  be  assumed  from  the  mere  fact  that 
plaintiff  used  union  labor,  unless  the  court  could  say  by  Judicial  notice 
that  union  labor  is  more  expensive  at  the  same  rate  than  nonunion  labor, 
which  it  could  not  do,  that  the  cost  of  completion,  under  the  circum- 
stances, was  not  the  measure  of  damages  against  the  subcontractor,  lost 
to  the  defendant  owner  by  the  plaintiff's  fault,  and  so  the  prefer  amount 
Of  the  offset  against  such  plaintiff. 

[Ed.  Note — For  other  cases,  see  Damages,  Cent  Dig.  K  291-305 ;  Dec. 
Dig.  «s»120.] 

Scott  J->  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Andrew  J.  Robinson  Company  against  the  Security 
Mutual  Life  Insurance  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Modified  and  affirmed. 

See,  also,  165  App.  Div.  906,  149  N.  Y.  Supp.  1069. . 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Harvey  D.  Hintnan,  of  Binghamton,  for  appellant. 
Edward  S.  Clinch,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  action  was  brought  to  recover  a  balance  al- 
leged to  be  due  and  owing  to  the  plaintiff  under  and  by  virtue  of  the 
provisions  of  a  contract  in  writing,  made  by  the  parties  to  this  action 
on  the  1st  day  of  March,  1904,  by  which  the  plaintiff,  therein  designated 
as  the  contractor,  agreed  to  furnish  and  provide  all  materials  and  per- 
form all  the  work  necessary  for  the  erection  of  an  office  building  on 
premises  owned  by  defendant,  likewise  designated  owner,  in  the  city 
of  Binghamton,  N.  Y.,  according  to  plans,  drawings,  and  specifications 
to  be  furnished  by  the  architects  of  the  owner ;  the  building  to  be  com- 
pleted on  or  about  the  1st  day  of  March,  1905,  or  within  such  addi- 
tional time  after  that  date  as  would  equal  the  period  that  the  contractor 
might  be  delayed  by  the  owner  in  commencing  the  excavation  after  the 
1st  of  April,  1904.  The  contract  was  construed  by  the  parties  as  con- 
stituting the  plaintiff  superintendent  of  construction  for  defendant,  not- 
withstanding certain  general  provisions  designed  to  insure  completion 
within  the  time  specified,  and  such  it  was  in  effect  at  least  as  between 
the  parties,  for  the  owner  agreed  to  reimburse  the  contractor  for  "the 
total  necessary  actual  cost  of  all  labor  and  material"  and  to  pay  it,  evi- 
dently as  compensation  for  its  services,  5  per  cent,  in  addition  thereto, 
it  being  provided  that  the  contractor  should  not  receive  a  percentage  on 
the  cost  price  of  any  material  which  the  owner  might  have  and  which 
might  be  used  in  the  building,  but  only  upon  the  expense  in  laying  and 
using  the  same,  and  that  in  no  event  should  the  5  per  cent  exceed  the 
sum  of  $25,000 ;  and  it  was  provided  that  the  materials  should  be  pur- 
chased pursuant  to  competitive  bidding  and  from  vendors  and  at  prices 
approved  by  the  owner,  and  that,  unless  otherwise  agreed  by  the  owner, 
ail  labor  and  services  should  also  be  employed  pursuant  to  competitive 
bidding  approved  by  the  owner.  The  contract  contained  other  provi- 
sions to  the  effect  that  the  owner  should  pay  the  contractor  monthly 
for  the  actual  cost  of  labor  and  materials  and  the  5  per  cent,  in  addi- 
tion thereto,  upon  statements  and  vouchers  to  be  submitted  to  the  owner 
by  the  contractor ;  that  the  owner  should  have  the  right  to  retain  out  of 
any  payments  due  an  amount  sufficient  to  indemnify  it  against  any  lien 
or  claim  chargeable  to  the  contractor,  for  which,  if  established,  the 
owner  might  become  liable ;  and  that  if,  after  final  payment,  the  owner 
should  be  obliged  to  discharge  any  such  lien,  the  contractor  should  re- 
imburse it  therefor ;  and  that  the  owner  should  be  at  liberty  to  termi- 
nate the  employment  of  the  contractor  and  to  take  possession  of  the 
work  if  the  contractor  should  at  any  time  refuse  or  neglect  to  supply  a 
sufficiency  of  properly  skilled  workmen,  or  materials  of  proper  quality, 
or  fail  in  any  respect  to  prosecute  the  work  with  promptness  and  dili- 
gence, or  fail  in  the  performance  of  any  of  its  agreements,  and  such 
refusal,  neglect,  or  failure  should  be  certified  by  the  architects,  as 
therein  provided.  And  it  was  provided  that  the  contractor  should 
pay,  as  liquidated  damages,  the  sum  of  $100  per  day  for  each  and  every 
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day  after  March  15, 1905,  until  the  building  should  be  completed ;  but  it 
was  provided,  among  other  things,  that  the  contractor  was  to  be  allowed 
for  delays  caused  by  the  owner  or  its  architects,  or  by  any  other  con- 
tractor, or  by  strikes  or  lockouts  caused  by  acts  of  employes. 

There  is  no  controversy  with  respect  to  the  cost  of  the  work,  or  the 
amount  of  plaintiff's  percentage  thereon,  or  the  balance  unpaid  on  either 
item.  The  only  questions  arise  with  respect  to  a  claim  made  by  the  de- 
fendant to  an  offset  against  the  amount  claimed  by  the  plaintiff,  on  ac- 
count of  two  items  of  expenditure  which  it  claims  it  was  obliged  to 
make,  owing  to  acts  of  the  plaintiff  in  violation  of  its  duty  under  the 
contract. 

On  the  15th  day  of  October,  1904,  the  plantiff,  pursuant  to  the  pro- 
visions of  the  contract,  let  the  work  "mentioned  in  the  specifications 
and  shown  on  the  drawings"  for  the  "Plain  and  Ornamental  Plaster- 
ing" to  McNulty  Bros.,  who  agreed  to  complete  it  by  the  28th  day  of 
November,  1904.  By  the  provisions  of  the  contract  with  McNulty 
Bros.,  the  plaintiff  was  at  liberty  to  terminate  it  for,  amor^  other  things, 
their  failure  to  prosecute  the  work  with  due  diligence.  On  the  1st  day 
of  November,  1904,  the  architects  employed  by  the  owner  wrote  the 
plaintiff  complaining  of  the  manner  in  which  the  plastering  work  was 
being  done;  and  on  the  23d  day  of  the  same  month  the  architects  made 
a  certificate  in  writing  to  the  effect  that  McNulty  Bros,  had  "failed  to 
prosecute  the  work,  provided  for  under  and  by  the  terms  of  their  con- 
tract, with  sufficient  promptness  and  diligence  to  enable  them  to  com- 
plete said  work  within  the  time  and  according  to  the  terms  of  their 
contract,  to  wit,  November  28,  1904,  and  that  they  have  failed  in  the 
performance  of  the  agreements  contained  in  their  said  contract,"  and 
that  with  the  force  of  men  employed  by  them  it  would  be  impossible 
to  finish  their  wdrk  in  less  thaui  six  weeks,  and  that  such  failure  "to 
furnish  the  necessary  number  of  men  and  quantity  of  materials  to  fin- 
ish said  job  within  the  time  agreed  upon  is  sufficient  ground  to  ter- 
minate the  employment  of  the  said  subcontractors  on  said  job,"  and  on 
that  day  the  defendant  notified  the  plaintiff  that  it  had,  on  the  certifi- 
cate of  the  architects,  elected  to  terminate  McNulty  Bros.'  contract,  and 
directed  the  plaintiff  to  terminate  it  by  a  formal  notice  inclosed,  and  to 
finish  the  work  in  accordance  with  Uie  provisions  of  article  5  of  the 
contract  with  McNulty  Bros.,  which,  in  such  case,  authorized  the  plain- 
tiff to  take  over  the  work  and  finish  it  for  the  account  of  McNulty 
Bros.,  accounting  to  them  for  any  difference  between  the  cost  of  com- 
pletion and  the  balance  unpaid  on  the  contract  and  holding  them  liable 
for  any  excess  of  such  costs.  On  the  25th  day  of  that  month,  the  plain- 
tiff delivered  a  notice  to  McNulty  Bros.,  under  date  of  the  23d,  to  the 
effect  that  it  would  op  the  29th,  which  was  the  day  after  the  day  on 
which  McNulty  Bros.,  were  required  to  complete  their  work,  take  pos- 
session and  finish  the  plastering  pursuant  to  article  5  of  the  contract, 
and  also  delivered  therewith  the  architects'  certificate  and  the  defend- 
ant's notice  of  its  election  to  terminate  the  contract.  The  plaintiff  took 
possession  of  the  work  covered  by  the  McNulty  Bros,  contract  on  or 
about  the  29th  day  of  November,  1904,  and  completed  the  same  by  day 
labor.    The  actual  and  necessary  cost  of  completion  was  duly  certified 
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by  the  architects  to  be  the  sum  of  $2,376.17  in  excess  of  the  amount  for 
which  McNuhy  Bros,  agreed  to  perform  the  work,  which  was  $14,856, 
no  part  of  which  had  been  paid,  thus  making  the  cost  of  completion 
$17,232.17.  It  thus  appears  that,  if  the  contract  was  rightfully  ter- 
minated, McNulty  Bros,  could  not  have  recovered  for  any  work  done 
by  them,  and  would  have  been  liable  for  the  excess  of  the  cost  of  com- 
pletion over  and  above  the  amount  for  which  they  agreed  to  do  the 
work ;  and  it  was  admitted  by  the  pleadings  that  they  were  financially 
responsible.  This  item  of  $2,376.17  is  one  of  the  offsets  claimed  by  de- 
fendant. 

[1]  On  the  27th  day  of  February,  1905,  McNulty  Bros,  filed  a  me- 
chanic's lien  against  the  premises  for  $11,000.93  on  the  agreed  price  and 
value  of  the  labor  and  materials  performed  and  furnished  by  them. 
They  brought  an  action  in  the  Supreme  Court  in  Broome  county  to 
foreclose  the  lien,  and  made  the  plaintiff  and  defendant  herein  parties 
defendant,  and  in  their  complaint  alleged  that  they  were  induced  to 
abandon  tiieir  contract  under  an  agreement  by  the  plaintiff  herein  to 
pay  them  the  cost  and  expenses  of  the  labor  and  materials  performed 
and  furnished  and  10  per  cent,  in  addition  thereto,  and  alleged  that  the 
work  was  performed  and  the  materials  furnished  with  the  knowledge, 
consent,  and  approval  of  the  owner,  ^oth  defendants  denied  the  mak- 
ing of  the  agreement  and  pleaded  the  facts  herein  stated  in  justification 
for  the  termination  of  the  contract.  On  the  trial  of  the  issues  in  that 
action  the  court  found  that  an  oral  agreement  was  made  as  alleged  be- 
tween the  plaintiff  and  McNulty  Bros,  on  the  26th  day  of  November, 
1904,  and  that  any  rights  the  defendants  or  either  of  them  had  or  might 
have  had  to  terminate  the  written  contract  "were  waived,  surrendered, 
and  superseded  by  the  oral  agreement"  between  McNulty  Bros,  and  the 
Andrew  J.  Robinson  Company,  and  that  the  cost  of  the  work  and  ma- 
terials, with  10  per  cent,  added,  was  $10,522.63,  which  was  also  the 
reasonable  value  thereof,  and  a  foreclosure  was  accordingly  decreed. 
Both  defendants  appealed,  but  the  judgment  foreclosing  the  lien  was 
affirmed  without  opinion.  See  130  App.  Div.  892,  114  N.  Y.  Supp. 
1135.  The  judgment  roll  in  that  action  was  introduced  in  evidence  on 
the  trial  of  the  issues  herein  by  the  plaintiff,  and  it  is  conceded  that 
the  findings,  so  far  as  material  to  the  issues,  are  binding  upon  both  par- 
ties. The  defendant  herein  on  March  3,  1909,  paid  that  judgment, 
which  with  costs,  disbursements,  and  interest  aggregated  the  sum 
of  $14,346.02 ;  and  that  is  the  basis  of  the  other  offset  claimed  by  it. 
The  court  on  the  trial  of  the  mechanic's  lien  action  also  found  that,  at 
the  time  the  oral  agreement  was  made,  certain  work  necessary  to  be  per- 
formed by  the  plaintiff  herein  before  McNixlty  Bros,  could  complete 
their  contract  had  not  been  performed,  and  that-the  condition  and  the 
amount  and  quantity  of  said  work  were  such  that  the  plaintiff  herein 
was  and  would  be  unable  to  perform  it  on  or  before  the  date  McNulty 
Bros,  were  required  to  complete  their  work,  and  that  the  nonperform- 
ance thereof  did  and  would  prevent  McNulty  Bros,  from  performing  the 
contract  on  their  part  within  the  time  specified  therefor ;  that,  by  reason 
of  the  action  of  certain  labor  unions  prior  to  the  time  of  the  making  of 
the  oral  contract,  the  plaintiff  herein  was  and  would  be  unable  to  corn- 
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plete  the  work  required  of  it  under  its  contract  with  the  defendant 
herein,  and  would  be  unable  to  proceed  therewith  until  McNulty  Bros, 
removed  their  employes  from  the  building  and  ceased  all  efforts  to 
perform  their  contract,  and  that,  by  reason  thereof,  neither  McNulty 
Bros,  nor  the  plaintiff  herein  would  be  able  to  perform  their  contracts 
within  the  time  required,  and  that  for  this  reason  both  the  plaintiff  and 
the  defendant  herein  "were  desirous  of  making  some  arrangement"  with 
McNulty  Bros,  whereby  they  would  surrender  their  right  to  complete 
their  contract  and  would  remove  their  employes,  and  that  such  action 
was  necessary  to  enable  the  plaintiff  and  defendant  herein  to  procure 
labor  to  work  upon  the  building  and  to  perform  labor  necessary  to  be 
done  before  McNulty  Bros,  could  "proceed  to  the  completion  of  their 
contract,  and- also  other  work  necessary  for  the  completion  of  said 
building" ;  that  the  defendant  herein  did  not  promise  or  agree  to  pay 
McNulty  Bros,  for  the  work  performed  and  labor  furnished,  and  re- 
fused, on  the  ground  that  it  was  immaterial,  a  request,  duly  made  by 
the  defendant  herein,  to  find  that  the  oral  agreement  was  not  authorized 
by  it,  and  also  refused  to  award  a  judgment  against  McNulty  Bros,  in 
favor  of  the  defendant  on  its  counterclaim  duly  pleaded  for  said  sum 
of  $2,376.17. 

[2-8]  No  testimony  was  offered  on  the  trial  of  this  action.  The 
evidence  is  wholly  documentary  and  consists  of  the  decision  and  judg- 
ment roll  in  the  mechanic's  lien  action,  the  certificates  of  the  architects, 
notices  from  defendant  to  plaintiff  and  from  plaintiff  to  McNulty 
Bros.,  and  of  admissions  contained  in  the  pleadings  and  made  on  the 
trial.  With  respect,  therefore,  to  the  matters  concerning  which  find- 
ings were  made  in  the  other  action,  neither  party  offered  any  further 
evidence.  Counsel  for  plaintiff,  however,  concedes  that  plaintiff  had 
no  "direction"  from  defendant  to  make  the  oral  contract  with  Mc- 
Nulty Bros.,  by  which  it  was  found  in  the  other  action  they  were  in- 
duced to  surrender  the  work  to  plaintiff  in  an  uncompleted  condition. 
In  view  of  that  admission  and  of  documentary  evidence  clearly  show- 
ing that  defendant,  in  authorizing  plaintiff  to  terminate  the  contract 
with  McNulty  Bros.,  contemplated  that  such  termination  should  be 
had,  and  that  the  work  should  be  completed  under  and  in  accordance 
with  the  terms  of  the  contract,  it  must  be  assumed  that  such  oral 
contract  was  not  authorized  by  the  defendant.  On  the  28th  of  No- 
vember, 1904,  the  defendant  by  letter  gave  plaintiff  specific  instruc- 
tions with  respect  to  completing  the  work  in  a  manner  to  hold  Mc- 
Nulty Bros,  for  any  deficiency,  and,  so  far  as  appears,  plaintiff  as- 
sumed to  acquiesce  without  informing  defendant  with  respect  to  the 
oral  contract  made  two  days  before.  If  the  court  in  the  other  action 
considered  that  the  defendant  authorized  the  oral  contract,  then  it 
would  have  held  defendant  liable  for  any  deficiency  judgment,  but 
plaintiff  only  was  so  held  liable.  Doubtless  defendant  was  interested 
in  having  the  work  speedily  finished,  and  in  taking  over  the  work  for 
that  purpose,  but  it  was  asserting  that  as  a  matter  of  right  under  the 
contract.  Its  attitude  conferred  no  implied  authority  on  plaintiff  to 
make  the  oral  contract,  and  there  is  nothing  to  indicate  that  plaintiff 
ever  claimed  to  have  received  authority  to  make  the  oral  contract  or 
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that  defendant  ratified  it.  The  learned  counsel  for  the  respondent 
contends  that  the  finding  in  the  other  action  with  respect  to  the  oral 
contract  was  not  material  to  the  issues,  and  therefore  is  not  binding. 
It  is  quite  clear  that  it  was  deemed  material,  and  that  the  decision  was 
based  thereon,  at  least  in  part,  for  the  oral  agreement  afforded  the 
only  basis  for  the  recovery  in  that  action  of  10  per  cent,  more  than 
the  value  of  the  work  performed  by  McNulty  Bros.  It  fairly  appears, 
I  think,  by  that  decision,  that  the  court  determined  the  amount  for 
which  the  lien  was  sustained  and  the  right  to  a  lien  by  the  oral  agree- 
ment made  after  the  work  had  been  performed.  The  correctness  of 
the  decision  is  not  open  to  review  or  collateral  attack  in  this  action. 
If  the  recovery  in  that  action  had  been  limited  to  the  actual  value  of 
the  work  performed,  then  in  view  of  the  other  findings,  to  the  effect 
that  plaintiff  was  in  default  for  having  delayed  McNulty  Bros,  by 
failing  to  perform  other  work  required  to  be  done  before  they  could 
complete  their  contract,  it  might  be  argued  that  McNulty  Bros,  were 
entitled  to  enforce  their  lien  regardless  of  the  oral  contract,  but  not- 
withstanding the  fact  that  the  court  found  that  the  $10,522.63  for 
which  the  hen  was  sustained  was  the  reasonable  value  of  the  work 
and  also  was  the  cost  thereof,  plus  10  per  cent.,  it  found  in  effect  that 
the  oral  contract  precluded  the  defenses  pleaded,  and  the  amount  of 
the  lien  was,  I  think,  determined  by  the  oral  contract  on  account  of 
which  the  Hen  was  sustained  for  10  per  cent,  more  than  the  value  of 
the  work  performed.  If  that  were  not  so,  it  was  incumbent  upon  the 
plaintiff,  who  claims  that  the  finding  is  immaterial,  to  show  the  con- 
trary by  the  evidence  and  proceedings  on  the  trial,  which  it  did  not 
do.  Moreover,  it  would  seem  that  the  finding  that  plaintiff's  failure 
to  perform  the  other  work  essential  to  enable  McNulty  Bros,  to  com- 
plete their  work  is  equally  fatal  to  the  judgment  recovered  in  this  ac- 
tion, for  it  has  not  been  shown  that  the  defendant  was  in  any  man- 
ner responsible  for  plaintiff's  failure  in  that  regard.  If  it  was  caused 
by  a  strike  or  lockout,  the  plaintiff  should  have  shown  it.  Those  find- 
ings precluded  the  defendant  from  availing  itself  of  its  defense  of 
justification  for  terminating  the  contract  with  McNulty  Bros.  It 
was  not  a  party  to  the  contract,  and  could  terminate  the  contract  only 
through  the  plaintiff,  as  it  attempted  to  do,  and  could  only  assert  such 
defense  in  the  right  of  the  plaintiff,  which  had  precluded  itself  by  its 
default  and  by  the  oral  contract  from  so  doing,  notwithstanding  the 
fact  that,  but  for  such  default,  the  certificates  of  the  architects  and 
notices  to  McNulty  Bros,  presumptively  established  the  right  of  the 
defendant  through  the  plaintiff  to  have  the  contract  terminated.  The 
judgment  in  the  other  action  is  conclusive  on  both  parties  that  Mc- 
Nulty Bros,  are  not  further  liable  on  the  contract.  Therefore,  the 
making  of  the  oral  agreement  with  them  by  the  plaintiff  and  plain- 
tiff's failure  to  perform  work,  which  it  was  incumbent  upon  it  to  do 
as  a  condition  precedent  to  the  completion  of  the  work  by  McNulty 
Bros.,  forfeited  plaintiff's  right  and  also  defendant's  right  through 
plaintiff  to  hold  McNulty  Bros,  for  any  excess  of  the  cost  of  com- 
pletion over  and  above  the  amount  for  which  McNulty  Bros,  were  to 
do  the  work;  and  such  excess  has  been  lost  to  defendant  either  by  the 
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unauthorized  or  negligent  act  of  the  plaintiff,  or  both,  and  for  like 
reason  the  defendant  was  deprived  of  the  defense  to  the  mechanic's 
lien  action  and  obliged  to  pay  the  judgment  recovered  therein. 

[7]  It  is  claimed  that  the  ornamental  plastering  was  not  embraced 
in  the  contract  with  McNulty  Bros.,  but  that  it  is  included  in  the  amount 
claimed  by  defendant  as  the  cost  of  cohipleting  that  contract.  The 
sole  basis  for  that  claim  is  an  assertion  made  on  the  trial  by  counsel 
for  plaintiff  to  the  effect  that  the  ornamental  plastering,  although 
expressly  specified  in  the  contract,  was  not  included  in  the  specifica- 
tions, to  which  counsel  for  the  defendant  assented  by  saying  that  he 
would  accept  the  statement  of  counsel  for  the  plaintiff  with  respect 
thereto.  We  are  unable  to  say  from  an  examination  of  the  specifica- 
tions, which  it  is  recited  in  the  contract  are  for  plain  and  ornamental 
plastering,  whether  they  cover  both  or  only  the  plain  plaster.  That  is 
not  material,  however,  for  it  was  alleged  in  the  answer  and  expressly 
admitted  by  the  reply  that  the  defendant  "was  obliged  to  and  did  fur- 
nish and  complete  said  plastering  work  contracted  to  be  done  by  said 
McNulty  Bros,  as  aforesaid,  for  which  it  was  obliged  to  and  did  pay, 
under  the  direction  and  with  the  approval  of  the  plaintiff,  the  sum 
of  $17,232.17."  The  architects  also  duly  certified  under  the  contract, 
with  a  view  to  charging  McNulty  Bros,  therefor,  that  this  was  the 
amount  "actually  and  necessarily  paid"  by  the  owners  for  finishing  the 
work  covered  by  the  contract;  and  it  was  found  in  the  other  action 
that  this  was  the  amount  of  expenses  incurred  by  tlie  owner  in  finish- 
ing the  work.  It  is  therefore  too  late  for  respondent  to  contend  that 
the  cost  of  completion,  as  shown,  included  other  work. 

[8]  It  appears  that,  owing  to  labor  conditions,  the  defendant  direct- 
ed plaintiff,  after  the  termination  of  the  contract  with  McNulty  Bros., 
to  complete  the  contract  by  day  labor,  employing  only  union  men, 
and  that  it  was  so  completed.  The  claim  is  made  by  counsel  for  re- 
spondent that  the  cost  of  completion  in  such  circumstances  would  not 
have  been  the  measure  of  damages  against  McNulty  Bros.,  and  can- 
not be  as  against  plaintiff.  It  appears,  however,  that  the  defendant 
expressly  required  that  plaintiff  pay  no  righer  rate  of  wages  than 
McNulty  Bros,  paid,  and  it  must  be  assumed  that  plaintiff  observed 
this  requirement.  On  terminating  the  work  for  cause  under  the  con- 
tract with  McNulty  Bros.,  plaintiff  was  not  required  to  relet  it  by  con- 
tract, but  was  unrestricted  with  respect  to  the  manner  in  which  the 
work  should  be  finished.  Unless,  therefore,  we  are  able  to  say  by 
judicial  notice  that  union  labor  is  more  expensive  at  the  same  rate 
than  nonunion  labor,  which  manifestly  we  cannot  do,  there  is  no 
basis  for  this  contention. 

We  are  therefore  of  opinion  that  the  defendant  should  have  been 
allowed  the  two  offsets  claimed  by  it,  viz.,  $14,346.02,  the  amount 
of  the  McNulty  Bros,  judgment,  which  was  paid  on  the  3d  day  of 
March,  1909,  together  with  interest  thereon  to  the  date  of  the  judg- 
ment, together  aggregating  $18,757.42,  and  the  additional  cost  of  com- 
pletion over  and  above  McNulty  Bros.'  contract  price,  and  5  per  cent, 
thereon,  and  5  per  cent,  on  said  amount  of  $10,5^.63,  erroneously 
allowed  to  plaintiff  by  the  judgment,  and  interest  on  these  three  items 
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from  the  10th  day  of  August,  1905,  which  is  the  last  date  from  which 
plaintiff  was  allowed  interest  to  the  date  of  the  judgment,  which  three 
items  and  interest  aggregate  $4,596.10. 

It  follows,  therefore,  that  the  judgment  should  be  modified  accord- 
ingly, and,  as  modified,  affirmed,  without  costs,  and  all  findings  of 
fact  inconsistent  with  the  views  herein  expressed  are  reversed  and 
findings  in  accordance  with  these  views  will  be  made,  and,  on  the  set- 
tlement of  the  order,  any  question  with  respect  to  the  computation  of 
interest  may  be  determined.    Settle  order  on  notice. 

INGRAHAM,  P.  J.,  and  McLAUGHUN  and  CLARKE,  JJ.,  con- 
cur.   SCOTT,  J.,  dissents. 


GNECCO  T.  PEDERSON. 
(Supreme  Court,  Trial  Term,  Queens  County.    Marcih  1,  1915.) 

1.  New  Triai,  iS=»159 — Motion  bt  Both  Pabties — Gkoijnd8. 

That  both  parties  are  dissatisfied  witli  a  verdict  for  plaintiff  and  more 
to  set  same  aside  does  not  authorize  the  court  to  grant  the  motion. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent.  Dig.  {  319 ;  Dec.  Dig 
<S=>159.] 

2.  MuOTCiPAL  Cobpobations  <S=3706 — Stbeets — ^Adtomobilk  Accident — Neg- 

ligence— Questions  fob  Jury. 

Where,  in  a  pedestrian's  action  for  injnries  from  being  struck  by  an 
automobile,  plaintUf's  eridence  tended  to  show  that  the  automobile  was 
traveling  fast  and  suddenly  swerved  from  one  side  of  the  street  to  the 
other,  and  struck  him  while  he  was  walking  on  a  side  path,  and  defend- 
ant's evidence  tended  to  show  that  he  lost  control  of  the  machine,  while 
It  was  going  slowly,  in  consequence  of  a  dog's  running  against  the  front 
wheel,  and  that  plaintifF,  when  struck,  was  walking  on  the  macadam  and 
not  on  the  side  path,  tlie  questions  of  negligence  and  contributory  negli- 
gence were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1618;    Dec.  Dig.  ®=»706.] 

3.  MoNiciPAi.  Cobpobations  «=>705 — Stbeets — Operation  of  Automobiles 

— Reasonable  Cabe. 

That  a  pedestrian  is  walking  on  the  macadam  Instead  of  on  a  side  path 
of  a  street  will  not  relieve  an  automobile  driver  from  his  duty  to  exer- 
cise reasonable  care. 

[Kd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  SS 
1515-lulT;   Dec.  Dig.  <S=>705.] 

4.  Apfeai.  and  EJsbob  <g=>1195 — Effect  of  Revebsal — Law  of  the  Case. 

That  a  verdict  for  plaintiff  was  set  aside  on  appeal  as  against  the  evi- 
dence did  not  require  that  a  subsequent  verdict  found  for  him  by  the 
jury  from  a  consideration,  by  agreement,  of  the  i  printed  minutes  of  the 
testimony  given  on  the  former  trial,  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  EJrror,  Cent.  Dig.  §§  4C61- 
4665 ;   Dec.  Dig.  <S=>1195.] 

5.  New  Tbiai.  ig=»78 — Successive  VfEBDicxs — Evidencb.| 

Where  four  juries  have  agreed  that  plaintiff  has  proved  his  case  by  a 
preponderance  of  the  evidence,  the  fourth  verdict  wUl  not  be  set  aside 
as  against  the  evidence,  unless  clearly  wrong. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {{  16^165;  Dea 
Dig.  <8=»78.] 
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9.  New  Tbiai.  «=»75 — Grounds— Ikadeqtjacy  of  Vbbdict. 

A  verdict  for  plaintiff,  In  a  personal  Injury  case,  wlU  not  be  set  aside 
as  inadequate  unless  the  inadequacy  Is  shocking. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  Si  151f  1^2 ;  De& 
Dig.  «=»76.] 

Action  by  James  Gnecco  against  Hans  P.  Pederson.     Verdict  for 
plaintiff,  and  both  parties  move  to  set  verdict  aside.    Motion  denied. 
See,  also,  165  App.  Div.  235,  151  N.  Y.  Supp.  105.  , 

M.  P.  O'Connor,  of  Long  Island  City  (Frank  Herwig,  of  New  York 
City,  of  counsel),  for  plaintiff. 
William  G.  Johnson,  of  New  York  City,  for  the  defendant. 

BENEDICT,  J.  [1]  Both  parties  move  to  set  this  verdict  aside, 
the  defendant  upon  the  customary  grounds,  the  plaintiff  because  it  is- 
inadequate;  but  the  fact  that  both  sides  are  dissatisfied  with  the  ver- 
dict furnishes  no  legal  ground  for  interference  with  it  by  the  trial 
court.  The  responsibility  rests  upon  the  conscience  of  the  court  and 
cannot  be  shouldered  off  on  to  counsel.  The  vicissitudes  of  this  liti- 
gation reveal  a  situation  which  is  unusual.  The  present  is  the  fourth 
verdict  which  juries  have  awarded  to  the  plaintiff.  Upon  the  first 
trial  the  plaintiff  recovered  a  verdict  of  $2,250,  which  was  set  aside, 
without  opinion,  by  the  Appellate  Division  as  against  the  weight  of 
the  evidence;  one  justice  dissenting.  The  second  trial  resulted  in  a 
verdict  for  $2,000,  which  was  likewise  set  aside  by  the  Appellate  Di- 
vision, without  opinion,  as  against  the  weight  of  evidence.  The  third 
trial  resulted  in  a  verdict  of  $3,250,  and  this  was  also  set  aside  as 
against  the  weight  of  the  evidence,  with  an  opinion  in  which  three 
justices  concurred  and  from  which  two  dissented.  The  fourth  trial 
resulted  in  a  verdict  for  $400,  and  it  is  that  verdict  which  I  am  asked 
to  set  aside.  The  last  trial  presented  the  unusual  feature  of  the  pres- 
entation to  the  jury  of  both  the  claim  and  the  defense  by  the  reading 
of  the  printed  minutes  of  all  the  testimony  given  on  the  third  trial ;  no 
witnesses  being  called  on  either  side.  This  course  was  adopted  by 
consent  of  counsel.  The  jury  therefore  judged  the  facts  impartially 
upon  a  cold  record  alone,  and  could  in  no  way  have  been  swayed  or 
prejudiced  by  the  recital  of  the  facts  from  the  mouths  of  living  wit- 
nesses. It  is  not  unlikely  that  this  fact  accounts  for  the  smallness  of 
the  verdict,  as  compared  with  those  previously  awarded. 

Each  of  these  trials  was  presided  over  by  a  different  member  of 
this  court,  and  none  of  them,  upon  the  previous  trials,  felt  impelled  to 
set  the  verdicts  aside;  and  now  12  jurymen,  in  addition  to  the  previ- 
ous 36,  have  found  the  facts  of  this  case  in  favor  of  the  plaintiff  and 
against  the  defendant. 

[2,  3]  The  action  was  one  for  the  alleged  negligence  of  the  defend- 
ant in  the  operation  of  his  automobile  upon  Queens  avenue,  between 
Twenty-Fourth  and  Twenty-Fifth  streets,  in  the  borough  of  Queens. 
The  plaintiff  claims  that,  while  he  was  walking  along  the  highway  upon 
a  clear  afternoon  in  March,  1910,  he  was  struck  by  the  defendant's  car 
traveling  fast  in  the  opposite  direction;   that,  because  of  its  sudden 
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swerving  from  its  course  upon  the  southerly  side  of  the  roadway,  it 
struck  him  as  he  was  walking  along  the  northerly  side  of  the  highway! 
The  defense  was  that  the  defendant  lost  control  of  the  machine,  which 
was  going  slowly,  he  claims,  solely  by  reason  of  the  fact  that  one  of 
two  dogs,  which  were  playing  on  the  highway  in  front  of  the  automo- 
bile, ran  into  the  left  front  wheel  and  deflected  it  from  its  course,  thus 
causing  the  automobile  to  come  into  collision  with  the  plaintiff.  The 
plaintiff  endeavored  to  establish  the  fact  that,  at  the  time  when  he  was 
struck,  he  was  walking  on  a  side  path  worn  in  the  grass  wing  on 
the  northerly  side  of  the  macadam  roadway  laid  in  the  center  of  the 
highway.  This  macadam  roadway  was  18  feet  wide,  and  the  defend- 
ant's car,  being  south  of  its  median  line,  as  he  contends  and  as  is  justi- 
fied by  the  evidence,  must  have  crossed  at  least  9  feet  of  macadam  (and, 
of  course,  more  in  a  diagonal  course),  before  reaching  the  edge  of  the 
northerly  wing  of  grass,  where  it  was  found  to  be  when  it  came  to  a 
stoppage  with  the  plaintiff  clinging  to  it.  The  defendant  contended 
that  the  plaintiff  was  not  upon  the  side  path  but  upon  the  macadam,  but 
this  circumstance,  even  if  true,  would  not  change  the  duty  of  reasonable 
care  which  each  owed  to  the  other.  In  this  state  of  the  testimony,  it 
was  imperative  that  the  questions  of  the  defendant's  negligence  and 
of  the  plaintiff's  freedom  from  contributory  negligence  should  be  sub- 
mitted to  the  jury;  and  the  court  would  have  erred  if  it  had  taken 
them  from  the  jury,  even  though  it  would,  in  case  of  a  verdict  for  the 
plaintiff,  have  felt  obliged  to  set  the  verdict  aside  as  against  the  weight 
of  the  evidence. 

[4,  5]  The  defendant  contends  that  the  court  should  now  set  the 
verdict  aside,  in  view  of  the  decision  of  the  Appellate  Division  upon 
the  last  appeal  that  the  weight  of  the  evidence  then  before  it,  and 
which  was  precisely  the  same  as  upon  the  present  trial,  was  contrary 
to  the  verdict.  I  think  not.  The  prime  object  which  courts  should 
keep  in  view  is  the  determination  of  controversies.  This  is  what  they 
are  organized  for,  not  to  prolong  strife  nor  inspire  a  litigious  spirit. 
To  attain  this  object,  they  should  constantly  strive  on  the  one  hand, 
not  to  become  lax  in  the  enforcement  of  legal  rights,  and  on  the  other 
not  to  permit  subtlety  and  technicality  to  frustrate  the  "very  right  of 
the  matter."  It  is  an  axiom  that  justice  never  tires,  but  it  is  equally 
true  that  justice  deferred  frequently  becomes  injustice.  It  is  time  this 
wasteful  litigation  was  at  an  end.  It  has  occupied  the  attention  of  the 
courts  quite  long  enough  for  the  good  of  the  litigants ;  and,  unless  the 
present  verdict  is  "clearly  outrageous,"  it  should  not  be  disturbed.  As 
Justice  Woodward  observed  in  Ridgely  v.  Taylor,  126  App.  Div.  303, 
305,  110  N.  Y.  Supp.  665,  667: 

"If  the  provision  of  the  Constitution  is  to  remain  Inviolate  forever,'  It 
mnst  not  be  violated  either  in  form  or  spirit.  There  can  be  no  Justification, 
where  there  Is  evidence  to  support  a  proptisltlon,  to  continually  set  aside  the 
verdicts  of  Juries  until  a  Jury  liappens  to  be  found  to  agree  with  the  trial 
court" 

He  further  said : 

"  'When  evidence  Is  weighed,  to  determine  whether  a  fact  has  been  proven 
thereby,  all  the  qualities  going  to  make  up  what  Is  termed  ability  and  credi- 
bility in  a  witness  must  be  fully  considered  in  order  to  arrive  at  a  truth.    And 
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wbo  sbould  so  weigh  and  consider  these  qualities?  Most  erldently  the  Jury. 
The  court  cannot  discharge  thla  duty  for  them,  because  the  very  opinion 
which  they  may  form  from  these  questions  of  Bbillty  and  credibility  In  truth 
determines  their  finding.  *  *  *  If  the  witness,  from  want  of  intelli- 
gence, or  from  -any  other  cause,  Is  incompetent  under  the  rules  of  law,  the 
court  will  not  permit  him  to  testify ;  but,  when  the  evidence  of  the '  'wit- 
ness is  before  the  jury,  all  questions  of  credibility  are  for  them,  and  for 
them  alone.'  We  hare  not  seen  the  witnesses.  We  know  nothing  of  their 
appearance  upon  the  stand,  and  the  thousand  and  one  little  matters  that  en- 
ter into  the  problem  of  credibility,  and  36  men,  fixed  upon  by  the  Constitution 
as  the  triers  of  fact,  having  held  with  the  plaintiff,  and  even  the  trial  Justice 
not  appearing  to  have  acted  upon  any  conviction  of  his  own  that,  the  trial  was 
not  fair  and  impartial,  it  would  seem  to  be  time  that  we  recognized  the  right 
of  the  Jury  to  assume  the  respoaBlbllities  of  this  controversy  and  to  end  the 
litigation  by  restoring  the  verdict"    126  App,  Div.  307, 110  N,  X.  Supp.  668. 

In  McCann  v.  N.  Y.  &  Q.  C.  R.  Co.,  73  App  Div  305,  at  page  307,  76 
N.  Y.  Supp.  684,  at  page  6^5,  Justice  Laughlin  says : 

"Where  the  right  to  a  Jury  trial  exists,  it  is  intended  that  the  verdict  of  the 
Jury  shall  be  conclusive  upon  the  facts,  in  the  absence  of  legal  error  or  bias, 
patBion,  prejudice,  or  corruption.  Verdicts  .are  set  aside  as  against  the 
weight  of  evidence,  and  new  trials  are  granted'  on  the  theory  that  the  Jury 
have  been  influenced  by  bias,  passion,  prejudice,  or  corrupti(Hi.  Juries  are 
sometimes  thus  influenced ;  but  a  case  would  have  to  present  exceptional  and 
extraordinary  features  to  justify  the  inference  that  three  different  juries 
selected  at  dlfterent  times,  without  any  knowledge  of  the  previous  history  of 
the  case,  would  be  thus  influenced." 

And  further  on  (page  308  of  73  App,  Div,,  on  page  686  of  It  N.  Y. 
Supp.)  he  says : 

"The  court  should  hesitate  lest  it  usurp  the  functions  of  the  Jury.  A  suf- 
ficient number  of  trials  has  now  been  granted  to  remove  any  suspicion  of 
the  existence  of  bias,  passion,  prejudice,  or  corruption,  and  it  becomes  a  mere 
matter  of  Judgment  on  questions  of  fact  The  administration  of  jurispru- 
doice,  where  trial  by  jury  Is  preserved,  goes  upon  the  theory  that  the  judg- 
ment of  12  laymen  upon  a  question  of  fact  is  safer  than  that  of  a  smaller 
body  of  judges  who  are  more  removed  from  the  people.  An  unwarranted  ex- 
ercise of  this  power  to  set  aside  verdicts  as  against  tiie  weight  of  the  evidence 
would  sooner  or  later  bring  the  Judiciary  into  disrepute." 

See,  also,  Williams  v.  Delaware,  L.  &  W.  R.  R.  Co.,  61  App.  Div. 
444,  80  N.  Y.  Supp,  945,  a  case  wherein  a  fourth  verdict  in  favor  of  a 
plaintiff  was  held  to  be  binding  upon  the  court. 

I  am  aware  that  the  doctrine  of  the  conclusiveness  of  three  succes- 
sive verdicts  in  favor  of  the  same  party,  as  announced  in  the  McCann 
Case,  was  later  overruled  in  the  First  Department  in  Meinrenken  v. 
N.  Y.  Central  &  H.  R.  R.  Co.,  103  App.  Div.  319, 92  N.  Y.  Supp.  1015. 
It  has  not,  however,  been  abrogated  in  the  Second  Department,  where 
the  Ridgely  Case  is  still  followed.  Four  juries  have  without  dissent 
agreed  that  the  plaintiff  in  the  present  case  has  proved  his  case  by  a 
preponderance  of  the  evidence.  They  are  (or  should  be  under  our 
system)  the  final  arbiters  of  the  facts;  and,  if  I  am  compelled  to 
choose  between  sustaining  what  I  believe  to  be  a  just  verdict  and  bear- 
ing the  charge  of  apparent  recalcitrance,  I  must,  with  the  greatest 
deference,  adopt  the  former  alternative. 

;  [8]  If  I  were  to  set  the  verdict  aside,  it  would  only  be  on  the 
ground  of  inadequacy ;  but*  as  I  have  pointed  out,  this  relatively,  smalil 
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verdict  was  doubtless  due  to  the  method  adopted  by  counsel  in  pre- 
senting the  evidence  to  the  jury  from  the  record  of  the  previous  triai 
rather  than  by  living  witnesses.  It  is  the  province  of  the  jury  and  not 
of  the  court  to  assess  the  damages,  and  the  court  should  not  interfere 
upon  this  ground,  unless  the  inadequacy  be  shocking.  If,  upon  appeal, 
the  present  verdict  be  still  thought  to  be  contrary  to  the  evidence,  the 
Appellate  Division  may,  and  doubtless  will,  if  it  deems  the  plaintiff's 
proofs  insufficient  to  support  the  action,  dismiss  the  complaint  on  the 
ground  that  there  appears  no  reasonable  probability  that  the  case  could 
be  changed  in  any  material  aspect  on  another  trial.  This  was  done  in 
Brackett  v.  Griewold,  a  case  in  which  that  course  was  approved  by  the 
Court  of  Appeals.    See  128  N.  Y.  644,  28  N.  E.  365. 

Motion  denied,  and  exceptions  granted  to  both  parties.  Thirty  days' 
stay  and  thirty  days  to  make  case  allowed  after  service  of  notice  of 
entry  of  judgment 


(168  App.  Dlv.  457) 

CRANFORD  v.  BEOOKLXN  HEIGHTS  B.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  11,  1915.) 

1.  CONTBACTS    <S=»231 — CONSTRTTCTION    CONTBACTS— KlQHTS    OF    CONTRACTOR. 

Wliere  a  contractor  could  not  have  finished  the  work  within  the  time 
stipulated  for,  even  had  the  owner  not  caused  any  delay,  he  could  not 
recover  the  cost  of  machinery  as  an  addition  to  the  contract  price  to  be 
gained  In  case  he  completed  the  contract  at  the  stipulated  time. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {{  1046,  1047, 
1051,  1032 ;   Dea  Dig.  «=9231.] 

2.  Contracts  €=»301 — Construction  Contracts— Rights  oir  Contractor. 

Where  a  construction  contract  provided  that  the  contractor  should 
not  be  entitled  to  any  claim  for  damages  for  any  delay  or  hindrance 
from  any  cause  during  tbe  progress  of  the  work,  the  contractor  could 
not  recover  compensation  for  delay,  though  caused  by  the  necessity 
of  a  new  plan  for  the  work. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {§  1388-1397; 
Dec.  Dig.  <g=»301.] 

3.  Contracts   ®=3233 — Construction    Contracts— Bights   and   Liabilities 

OF  Pasties. 

Where  a  railroad  contractor  fell  into  error  because  of  mlstal^es  made 
by  the  railroad  company  In  placing  proposed  grade  stakes  according  to 
tbe  agreement,  and  thereby  made  an  excess  fill,  and  It  was  agreed  that 
the  excess  fill  should  be  removed  and  deposited  at  a  place  where  tbe 
contractor  bad  left  a  hole,  the  contractor  was  not  liable  for  expenses 
Incurred  by  the  company  permitting  another  contractor  to  fill  up  the 
bole,  which  disabled  tbe  contractor  from  carrying  out  the  arrangement 
made. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {  1098;  Dec 
Dig.  <S=>233.] 

4.  Contracts   ^=»233 — Construction    Contracts— Riohtb   and    Liabilities 

OF  Parties 

A  contract  for  a  change  in  a  railroad  right  of  way,  which  provides 
that  tbe  railroad  company  shall  employ  necessary  railroad  men,  and  that 
their  wages  shall  be  charged  to  the  contractor  as  part  of  the  cost  of 
the  proposed  work  train  services,  and  that  the  contractor  shall  pay  to 
tbe  company  monthly  tbe  amount  disbursed  by  the  company  for  wages, 
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makes  the  sum  paid  by  the  railroad  company  for  wages  prima  facie 
the  just  wages  for  which  the  company  must  be  reimbursed. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  (  1098;    Dec. 
Dig.  <e=>233.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  Cranford  against  the  Brooklyn  Heights  Railroad 
Company.  From  a  judgment,  both  parties  appeal.  Modified  and  af- 
firmed. 

See,  also,  163  App.  Div.  961.  148  N.  Y.  Supp.  1111. 

Argued  before  THOMAS,  STAPLETON,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Edward  M.  Grout,  of  New  York  City  Qames  F.  McKinney,  of 
New  York  City,  on  the  brief),  for  plaintiflf. 

John  L.  Wells,  of  New  York  City,  and  Charles  L.  Woody,  of 
Brooklyn  (Harold  L.  Warner,  of  New  York  City,  on  the  brief),  for 
defendant 

THOMAS,  J.  The  action  is  based  on  a  contract,  whereby  the  plain- 
tiff undertook  between  stated  points  to  make  a  change  in  the  right  of 
way  of  defendant's  railway.  The  work  in  its  principal  features  de- 
manded excavation  for  a  part  of  the  distance  and  filling  for  a  part 
thereof,  and  the  construction  of  a  concrete  wall  on  each  side  beyond 
the  limit  of  the  right  of  way,  for  which  purpose  the  defendant  pro- 
cured easements.  The  contract  also  included  the  construction  of 
depots  and  stations,  and  contemplated  that  the  plaintiff  should  do 
extra  work  with  methods  of  payment  not  necessary  to  state.  Dif- 
ferences arose,  involving  numerous  questions,  and  many  items  of  re- 
covery and  counterclaim  were  considered  by  the  Trial  Term  during  a 
period  of  some  50  days.  The  subjects  of  inquiry  were  complex  and 
most  difficult  of  solution,  but  the  facts  were  decided  with  such  accu- 
racy by  the  trial  justice  as  to  require  slight  modification.  In  some  in- 
stances, usually  relating  to  the  interpretation  of  a  single  paragraph 
of  the  contract,  this  decision  affects  conclusions  of  law.  Every  item 
has  been  examined  with  attention,  but  advantage  would  not  come  from 
a  discussion  of  the  facts,  and  therefore,  where  the  decision  is  modified, 
the  item  is  named,  and  a  brief  statement  of  the  reasons  for  allowing 
or  disallowing  the  same  are  stated. 

[  1  ]  But  before  taking  up  such  items,  it  may  be  stated  that  the  find- 
ing that  the  defendant  may  deduct  the  cost  of  the  steam  shovel  and 
digger  from  the  amount  due  the  plaintiff  is  approved.  The  evidence 
shows  that  the  plaintifiF  would  not  have  finished  the  work  by  May  1, 
1907,  had  there  been  no  delay  caused  by  the  defendant.  Upon  such 
state  of  facts,  the  law  does  not  permit  the  plaintiff  to  recover  the  cost 
of  the  shovel,  which  is,  in  fact,  an  addition  to  the  contract  price  to 
be  gained  by  him  in  case  he  should  complete  the  contract  at  the  stip- 
ulated time.  In  other  words,  he  cannot  contribute  so  effectively  to  the 
delay  as  to  prevent  his  finishing  in  time,  and  have  the  reward  that 
could  be  earned  only  by  such  due  completion.  The  eighty-ninth  finding 
of  fact,  that,  "The  contractor  substantially  completed  the  contract  work 
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within  the  time  stipulated,  as  extended,"  should  be  modified  to  read, 
"The  contractor  substantially  completed  his  contract  by  August  10, 
1907,  save  in  respect  to  i^ems  for  which  allowances  have  been  made 
to  defendant."  Other  findings,  if  needed,  to  conform  the  decision  to 
this  memorandum,  will  be  made. 

Cause  II,  Item  1 :  Reinforced  Concrete  at  Neivkirk  Avenue,  SS,S88.90. 
This  item  should  be  disallowed.  It  is  decided;  First,  that  the  evi- 
dence shows  that  the  work  was  not  reinforced  concrete  within  the 
contemplation  of  the  contract;  second,  that  it  was  the  function  of 
the  engineer  to  decide  whether  it  was  such  reinforced  concrete ;  third, 
that,  in  the  absence  of  other  evidence  of  the  reasonable  value  of  tlie 
work,  the  plaintiff  should  be  awarded  the  sum  fixed  by  the  engineer, 
to  wit,  $14.85. 

Cause  II,  Item  S:  $1,169.52. 

The  recovery  should  be  at  the  rate  of  3  cents  a  pound,  instead  of  5V4 
cents  a  pound.  The  contract  fixes  a  price  of  5%  cents  per  pound  for 
steel  columns,  "including  column  base  and  anchor  bolts."  The  gril- 
lage rails  were  not  a  part  of  the  cast-iron  base,  but  of  the  concrete 
foundation.  Although  the  original  plans  did  not  show  such  grillage 
in  the  concrete  foundation  of  the  canopy  columns,  the  working  plans 
did  show  the  same.  The  cast-iron  base  is  something  that  is  placed 
upon  a  concrete  foundation  and  affixed  thereto,  while  the  steel  rails 
or  grillage  are  set  in  and  made  a  part  of  the  concrete  foundation  upon 
which  the  column  base  rests. 

Cause  III,  Item  1:  Moving  Derrick  to  Sandpit,  $180.70. 
Cause  III,  Item  S:  Moving  Derrick  from  Sandpit,  $26^.75. 

These  items  are  disallowed  for  the  reason  that  the  new  contract  for 
the  Foster  avenue  sewer  was  not  only  substituted  for  the  original  com 
tract  in  that  respect,  but  also  in  full  discharge  of  all  claims  on  the 
part  of  the  contractor  arising  out  of  the  construction  of  the  sewer 
and  of  his  original  contract.  This  conclusion  is  aided  by  consider- 
ing the  manner  of  arriving  at  the  sum  that  would  be  paid  the  plaintiff 
for  the  work  and  material  under  the  new  contract. 

Cause  III,  Item  S:  Delay  to  Derrick  North  of  Foster  Avenue,  $11.00. 
Cause  III,  Item  i:  Delay  to  Derrick  at  Luck's  Hotel,  $27.50. 

[I]  These  items  should  be  disallowed,  as  they  fall  within  section 
12  of  the  contract,  which  provides  that  plaintiff  shall  not  be  entitled 
to  any  claim  for  damages  for  any  hindrance  or  delay  from  any  cause 
whatever,  during  the  progress  of  the  work." 

Cause  III,  Item  9:  Nonremoval  of  Trolley  Pole,  Causing  Delay,  $^9.12. 
The  conclusion  allowing  this  item  is  reversed  for  the  reason  that 
it  falls  under  section  12  of  the  contract  above  noted. 

Cause  III,  Item  12:  Delay  at  Schmidt  Building,  $42.25. 

The  conclusion  allowing  this  item  is  reversed  as  falling  within  sec- 
tion 12  of  the  contract. 

Cause  IV,  Items  13  and  H:  Delay  after  Inspection  of  Derailed  Lo- 
comotive, $S£5;  $43.30. 
These  items  are  disallowed  as  falling  under  section  12  of  the  con- 
tract. 
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Cause  IV,  Item  73:  Delay  Due  to  Bracket  Arms,  $93.51. 
This  item  is  not  recoverable  under  section  12  of  the  contract. 

Cause  IV,  Item  1:  Hand-mixing  at  Poster  Avenue,  $1,08247. 

The  conclusion  allowing  this  finding  is  reversed.  The  demand 
grows  out  of  delay  which  was  caused  by  the  necessity  of  a  new  plan 
for  the  Foster  avenue  sewer,  respecting  which  a  new,  particular  con- 
tract was  made  with  the  plaintiff.  The  plaintiff  was  hindered  from 
continuing  the  wall  when,  in  his  progress  northward,  he  approached 
the  locality,  and  such  hindrance  delayed  him  to  a  time  when  a  condi- 
tion of  the  work  created  by  himself  precluded  the  use  of  the  machine 
for  concreting;  hence  the  matter  falls  within  section  12  of  the  con- 
tract, which  disables  plaintiff  from  recovering  damages  arising  out  of 
hindrance  or  delay  from  any  cause.  Moreover,  the  cause  of  action,  if 
any,  takes  its  rise  from  the' interruption  of  the  performance  of  the 
main  contract  The  substituted,  particular  contract  for  the  sewer  dis- 
charged all  claims  from  such  cause. 

Cause  IV,  Item  4^:  Cost  of  Trucking  to  Wall  above  Avenue  H,  $3J^. 
It  is  quite  inconsistent  to  allow  this  item  and  to  disapprove  of  items 
18,  20,  and  40  of  Cause  IV.  I  discover  no  finding  of  fault  on  the 
part  of  the  defendant  which  justifies  its  allowance,  nor  am  I  satisfied 
that  the  evidence  would  justify  such  a  finding.  Indeed,  the  finding 
would  not  be  in  harmony,  I  think,  with  the  findings  of  the  court  re- 
specting the  matter  out  of  which  this  claim  grows. 

Respecting  the  items  disallowed  the  plaintiff,  it  is  considered  that 
finding  471  (Cause  IV,  Item  21 ;  Material  on  Wood-Harmon  Company 
Land),  that  it  cost  the  contractor  26  cents  per  cubic  yard  more  to  haul 
the  earth  to  raise  the  grades  at  Foster  avenue  and  East  Sixteenth  street 
than  it  would  have  cost  to  place  the  material  diverted  to  the  Wood- 
Harmon  property,  is  not  sustained  by  the  evidence,  although  the  evi- 
dence does  show  that  there  was  an  increased  cost,  and  therefore  find- 
ing 475,  that  plaintiff  was  not  put  to  any  extra  expense  and  did  not 
suffer  any  damages  by  reason  of  said  earth  on  said  Wood-Harmon 
Company's  property,  is  reversed 

[3]  Respecting  the  items  allowed  in  the  defendant's  counterclaim, 
I  find  no  error,  except  the  item  for  Excess  Fill  in  Embankment, 
$60S.89.  Had  the  defendant  placed  the  proposed  grade  stakes  accord- 
ing to  its  agreement,  the  plaintiff  would  not,  in  the  first  instance,  have 
fallen  into  error;  and,  while  the  mistake  might  have  been  corrected 
by  sighting  along  the  embankment  between  the  two  abutments  at  Av- 
enues N  and  O,  yet  this  was  placing  upon  the  contractor  a  responsi- 
bility which  he  did  not  assume.  In  any  case,  the  plaintiff  had  left  a 
hole  near  the  Avenue  N  abutment,  and  it  was  agreed  between  the  par- 
ties that  the  excess  fill  should  be  removed  by  depositing  it  at  that  place. 
Notwithstanding  that  arrangement,  the  defendant,  after  requiring  the 
contractor's  attention  in  another  place,  permitted  another  contractor 
to  fill  up  the  hole,  thereby  disabling  the  plaintiff  from  carrying  out  the 
arrangement  that  had  been  made.  It  is  not  equitable  that  the  plaintiff 
should  bear  the  expense,  inasmuch  as  the  defendant  initially  and  finally 
contributed  to  the  condition.    This  item  should  be  disallowed. 
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[4]  The  counterclaim  for  the  wages  of  switchmen  and  pilots  should 
be  allowed  at  the  sum  of  $4,520.04,  less  the  sum  of  $292.50.  Section 
134  of  the  contract  provides  that  the  defendant  shall  employ  the  nec- 
«ssary  switchmen,  Qsigmen,  pilots,  and  inspectors,  "but  their  just  wages 
will  be  charged  to  the  contractor  as  part  of  the  cost  of  the  proposed 
work  train  service."    Section  140  provides : 

"The  contractor  will  pay  to  the  railroad  company  on  or  before  the  15th  day 
of  each  month  the  amounts  disbursed  by  It  during  the  previous  month  for: 
First.  The  actual  amount  disbursed  by  the  railroad  company  In  wages  for 
inspectors,  flagmen,  switchmen  and  pilots,  •  •  •  and  any  other  items  not 
herein  specified  that  are  necessary  for  the  safe  and  proper  operation  of  trains 
used  in  the  prosecution  of  the  work." 

The  agreement  that  the  plaintiff  should  pay  the  "actual  amount  dis- 
bursed" makes  the  sum  so  paid  prima  facie  the  just  wages  for  which 
the  defendant  should  be  reimbursed.  The  intention  was  to  secure  to 
the  contractor  transportation  of  spoil  over  defendant's  tracks  at  the 
actual  cost  to  the  defendant,  "and  to  secure  to  the  railroad  company 
reimbursement  of  all  expenditures  made  directly  or  indirectly  by  rea- 
son of  the  progress  of  the  work  by  the  contractor."  Section  143  of 
the  contract  so  provides.  No  distinction  is  made  between  the  trains  of 
the  defendant  and  the  trains  of  the  plaintiff,  where  both  used  the  track. 
Where  the  work  required  the  classes  of  men  included  in  the  con- 
tract by  reason  of  the  progress  of  the  work  by  the  contractor,  he  must 
bear  the  expense  of  such  persons,  although  both  he  and  the  defendant 
used  the  track  for  their  trains.  Such  expenditure  was  not  required, 
except  where  the  trains  were  limited  for  a  period  of  time  and  space 
to  a  single  track.  It  is  quite  evident  that,  under  such  condition,  pilots 
and  switchmen  were  essential.  But,  among  other  things,  the  plaintiff 
answers  that  there  would  have  been  no  occasion  to  use  a  single  track, 
had  not  the  defendant  been  in  default  in  particulars  mentioned,  notably 
in  failing  to  get  consents  for  placing  a  track  on  the  whole  of  the  east 
easement.  This  argument  suggests  some  assumptions  of  fault  on  the 
part  of  the  defendant  that  did  not,  I  think,  exist,  and  ignores  the 
agreement  on  the  part  of  the  plaintiff  to  place  the  single  track  where 
it  was  located  and  used.  The  item  of  $292.50  is  disallowed  for  the 
reason  that  the  plaintiff  did  not  use  the  single  track  concerning  which 
the  expenditure  was  made.  The  items  of  disbursement  for  patrols 
are  disallowed,  for  the  reason  that  finding  92  shows  that  there  were 
imposed  upon  them  duties  that  fell  upon  the  plaintiff,  and  for  which 
defendant  could  not  be  substituted,  under  section  104  of  the  contract, 
without  the  interposition  of  the  engineer  and  the  failure  of  the  plain- 
tiff to  observe  his  directions. 

The  judgment  should  be  modified  in  accordance  with  this  opinion, 
and,  as  so  modified,  affirmed,  without  costs.    All  concur. 
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OLASER  V.  BTJENS  et  al 
(Supreme  Court,  Special  Term,  Kings  County.    May  80,  1915.) 

1.  ExKcuToBs  AND  Adminibtbatobs  <6=»158 — Personal  Pbopbbtt— Right  oi 

EiXECt7TOK      TO      SKUy—LaASBHOLD      EsTATB— "ABBBT" — "PEBSONAI,      PBOP- 
KRTT." 

A  lease  of  which  the  unexpired  term  was  less  than  one  year  is  an 
"asset"  In  the  hands  of  an  administrator  de  bonis  non,  which  is  subject 
to  sale  by  the  administrator;  it  being  "personal  property,"  under  Ci>de 
Civ.  Proc.  f  1430,  providing  that  real  property  Includes  leasehold  prop- 
erty, where  the  lessee  or  his  assignee  is  possessed  of  at  least  a  flve-year 
unexpired  term. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  H  634,  635,  646%;   Dec.  Dig.  <S=>158. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Sec<Hid  Series^ 
Assets;   Personal  Property.] 

2.  Partition  ^s>46 — Nkcessabt  Parties. 

Where  a  city  leased  realty  for  a  term  of  years,  and,  when  less  than 
a  year  of  such  term  remained,  the  administrator  of  the  lessee  sold  such 
unexpired  interest,  and  contracted  with  the  buyer  to  assign  to  It  the 
renewal  term  to  which  the  lessee  was  entitled,  such  buyer  was  a  neces- 
sary party  to  a  partition  suit  In  which  the  lease  was  involved. 

[Ed.  Note. — ^For  other  cases,  see  Partition,  Cent.  Dig.  t  114;  Dec. 
Dig.  •S=»46.] 

Action  by  Urania  U.  Glaser  against  John  N.  Bums  and  others.  The 
Bridge  Cafe  moves  for  leave  to  intervene  as  party  defendant  and  for 
the  appointment  of  a  receiver.    Motion  granted. 

Ferdinand  E.  M.  Bullowa,  of  New  York  City  (Lawrence  E.  Brown, 
of  New  York  City,  of  counsel),  for  movant 

Harry  E.  Fajans,  of  Jamaica,  for  plaintifiF. 

James  A.  Donnelly,  6i  New  York  City  (Maurice  J.  Dix,  of  New 
York  City,  of  counsel),  for  defendants  Burns. 

BENEDICT,  J.  This  is  a  motion  made  by  the  Bridge  Caf^,  a  do- 
mestic corporation,  for  leave  to  intervene  as  a  party  defendant  in  a 
partition  suit  brought  in  this  court  in  Kings  county,  and  for  the  ap- 
pointment therein  of  a  receiver  of  the  rents  of  certain  premises  de- 
scribed in  the  complaint  situated  at  No.  103  Park  Row,  in  the  borough 
of  Manhattan,  in  the  county  of  New  York.  The  motion  is  made  upon 
the  theory  that  the  moving  party  has  an  interest  in  said  premises  under 
a  contract  in  writing,  bearing  date  the  14th  of  November,  1910,  for 
the  assignment  of  the  renewal  term  of  a  certain  ground  lease  and  build- 
ing upon  the  demised  premises,  which  lease  was  made  many  years 
ago  by  the  city  of  New  York. 

[1,  2]  The  motion  is  resisted  upon  various  grounds,  but  I  think  it 
should  be  granted.  The  contract  was  a  valid  contract,  inade  upon 
sufficient  consideration,  for  the  assignment  of  an  interest  in  the  lease 
of  the  property  in  respect  of  which  lease  the  action  for  partition  was 
brought.  The  contract  was  to  be  carried  out  when  the  lease  should  be 
renewed.  As  I  view  it,  it  makes  little  difference  whether  the  leasehold 
interest  in  the  property  be  considered  as  real  or  personal,  when  the  ad- 
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ministrator  de  bonis  non  entered  into  the  contract  in  question,  he  had 
less  than  one  year's  unexpired  term  under  the  original  lease.  This, 
together  with  the  building,  was  personal  property,  and  the  administra- 
tor could  sell  it.  See  section  1430,  Civil  Code;  Real  Property  Law 
(Consol.  Laws,  c.  50)  §  240;  Schmitt  v.  Stoss,  207  N.  Y.  731,  100  N. 
E.  1 1 19.  Annexed  to  the  demise  was  a  conditional  covenant  for  a  re- 
newal of  the  lease  for  a  further  term  of  21  years ;  but  the  seller's  right 
to  such  renewal  was  contested  by  the  city  of  New  York,  the  landlord, 
on  the  ground  that  the  covenant  for  renewal  was  invalid.  The  ques- 
tion has  only  recently  been  determined  in  the  seller's  favor  by  a  decision 
of  the  Court  of  Appeals.  See  Bums  v.  City  of  New  York,  213  N.  Y. 
516,  108  N.  E.  77,  reversing  the  Appellate  Division,  First  Department, 
which  had  held  the  covenant  to  be  ultra  vires  and  invalid.  158  App. 
Div.  729,  143  N.  Y.  Supp.  952.  During  all  this  controversy  over  the 
right  to  renewal  so  contracted  to  be  sold,  the  moving  party  has  been 
and  still  is  ready  and  willing  to  complete  its  contract  by  the  payment 
of,  say,  $14,000.  Under  section  1538  of  the  Civil  Code  I  think  the 
moving  party  is  not  only  a  proper,  but  a  necessary,  party  defendant 
in  this  partition  action,  especially  in  view  of  the  allegations  contained 
in  paragraph  XXVI  of  the  complaint,  which  indicate  knowledge  on 
the  plaintiff's  part  of  the  existence  of  the  contract  between  Bums  and 
the  moving  party,  although  that  party  is  not  named  in  said  complaint 
as  a  defendant. 

I  have  reached  the  conclusion,  for  the  reasons  thus  briefly  stated, 
that  the  application  for  leave  to  intervene  should  be  granted ;  and,  in 
view  of  all  the  facts  alleged  in  the  moving  affidavits  as  to  the  nonpay- 
ment of  taxes,  the  death  of  the  administrator's  sureties,  and  the  size 
of  the  bond  given  by  him,  it  also  appears  proper  that  a  receiver  of  the 
rents  of  the  premises  should  be  appointed.  If  the  parties  can  agree 
upon  a  suitable  person  to  be  appointed  receiver,  I  will  appoint  accord- 
ingly ;  otherwise,  I  will  select  such  receiver,  and  fix  the  amount  of  his 
bond. 

Motion  granted;  no  costs.    Settle  order  on  two  days'  notice. 


(90  Misc.  Rep.  432) 

NICHOLS  et  aL  v.  KELLAS. 

(Supreme  Ck>urt,  Trial  Term,  Franklin  County.    June  12,  1915.) 

Taxation  ®=»701 — ^Tax  Titms— Notice  to  "Occupant." 

Tax  Law  (Consol.  Laws,  &  60)  §  134,  declares  that  if  any  lot  op  tract 
of  land,  sold  for  taxes  by  the  comptroller,  shall  at  the  time  of  the  ex- 
piration of  one  year  given  for  redemption,  be  in  the  actual  occupancy  of 
any  person,  the  grantee  to  whom  It  shall  have  been  conveyed  or  the  per- 
son claiming  under  him  shall  within  one  year  from  the  expiration  of 
the  time  to  redeem  serve  a  written  notice  on  the  person  occupying  the 
land  either  personally,  or  by  leaving  same  at  the  dwelling  house  of  the 
occupant,  eta,  stating  the  sale  and  conveyance,  and  that,  unless  the  con- 
sideration be  paid  into  the  state  treasury  within  six  months  for  the 
benefit  of  the  grantee,  the  conveyance  shall  t)ecome  absolute.  The  statute 
further  declares  that  the  term  "occupant"  shall  be  construed  to  mean  a 
person  who  has  lawfully  entered  upon  the  land  so  occupied  and  is  in 
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pOBseeslon  to  the  ezclnBion  of  others.  The  owner  of  a  large  tract  of 
forest  land  built  a  snmmer  camp  thereon,  which  was  at  varlons  times 
during  the  season  between  April  and  October  occupied  by  himself  and 
famUy,  and  was  contlnuouBly  occupied  by  his  superintendent,  who  also 
visited  it  In  the  winter.  Held,  that  though  the  owner  resided  In  another 
city,  yfet  as  he  had  his  property  x>&trolled  by  guards  and  the  boundaries 
were  well  marked,  he  was  In  actual  occupancy,  and  a  notice  to  redeem 
was  necessary  before  a  comptroller's  deed  could  become  absolute. 

(m.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {{  1407,  1409- 
1411;   Deo.  Dig.  «=>701. 

For  other  deflnltlona,  see  Words  and  Phrases,  First  and  Second  Series, 
Occupant] 

Action  by  George  h.  Nichols  and  another,  as  executors  and  trustees 
under  the  last  will  and  testament  of  Albert  J.  Milbank,  deceased, 
against  John  P.  Kellas.    Judgment  for  plaintiffs. 

Ellis  J.  Staley,  of  Albany  (Cantwell  &  Cantwell,  of  Malone,  ot  coun- 
sel), for  plaintiffs. 

Kellas,  Genaway  &  Kellas,  of  Malone,  for  defendant. 

BORST,  J.  This  action  was  brought  to  cancel  a  tax  deed  g^ven  by 
the  comptroller  to  certain  lands  of  which  the  plaintiffs  claim  to  be  the 
owners.  In  1902  the  plaintiffs'  testator  acquired  by  purchsise  from  the 
St.  Regis  Paper  Company,  for  a  consideration  stated  in  the  deed  of 
$1,150,  the  title  to  the  north  four-fifths  of  lot  6  of  Ward's  subdivision 
of  township  14,  containing  about  140  acres  of  land,  the  title  to  which 
property  is  traced  back  from  the  Paper  Company  to  the  state,  which 
gave  letters  patent  for  these  lands  and  others  in  1850.  In  1896,  plain- 
tiffs' testator  purchased  from  the  Evertcm  Lumber  Compamr  for  $2,- 
000  three  other  parcels  of  land  situate  in  townships  11,  IZ,  and  15, 
Great  Tract  1,  Macomb's  purchase,  Franklin  county,  and  northerly 
of  and  adjoining  the  parcel  first  noted.  These  four  parcels  of  land, 
subdivided  into  lots,  form  a  parallelogram  and  comprise  in  all  about 
1,128  acres  of  land.  At  or  soon  after  the  plaintiffs'  testator  acquired 
the  property,  he  constructed  a  camp  on  the  southerly  half  of  lot  31  of 
said  parcels,  expending  $5,000  or  $6,000  in  buildings,  which  consist 
of  a  main  building,  with  seven  or  eight  rooms,  another  building,  with 
one  bedroom  and  dressing  room  and  bathroom,  a  building,  known  as 
the  guide  house,  that  would  accommodate  three  or  four  guides,  a  sta- 
ble, to  accommodate  four  horses,  an  icehouse,  with  a  capacity  for  about 
40  tons  of  ice,  and  as  a  part  of  the  icehouse  there  was  a  cooler  room 
and  storeroom.  There  was  also  a  bo^thouse,  with  a  capacity  for  three 
or  four  boats. 

At  the  point  where  the  buildings  were  located  there  was,  at  or  short- 
ly after  the  year  1903  and  since,  about  5  acres  of  cleared  land,  which 
extends  down  to  the  St.  Regis  river,  which  flows  in  a  northerly  an(f 
southerly  direction  through  the  property.  This  cleared  land  was  used 
by  plaintiffs'  testator  for  a  lawn  and  garden,  all  being  under  cultivation, 
partly  plowed  and  partly  seeded,  and  potatoes  and  vegetables  and  hay 
were  raised  thereon.  About  the  time  the  plaintiffs'  testator  purchased 
the  last  parcels  of  property,  he  caused  a  survey  to  be  made  of  the  ex- 
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tenor  lines  of  the  entire  property,  had  trees  blazed  to  mark  where 
these  lines  were  located,  and  caused  notices  to  be  posted  and  maintafned 
every  40  rods  on  these  lines  and  also  at  points  where  the  traik  and 
roads  crossed  the  lines.  These  notices  were  printed  on  cloth  about 
11  by  16  inches  in  size  with  large  letters  reading  as  follows: 

"Private  Property 

"All  persons  are  forbid  bunting,  flshlng,  camping  or  trespassing  upon  tbese 
premises.  Albert  J.  Mllbank,  Owner." 

In  1903  a  description  of  the  property  was  added  to  the  notices  as 
theretofore  printed.  Three  small  docks  were  maintained  on  the  prop- 
erty on  the  river  front,  one  near  the  camp,  and  one  at  the  southwester- 
ly comer  of  lot  41,  where  the  river,  which  was  some  4  to  6  rods  in 
width,  ran  through  or  along  that  lot.  Except  for  the  cleared  space  of 
4  or  5  acres  around  the  plot,  the  entire  plot  was  covered  with  forests. 
The  property  was  in  charge  of  a  superintendent,  who  stayed  on  the 
property,  making  his  home  at  the  camp,  from  about  the  1st  of  May  in 
each  year  until  the  25th  or  26th  of  November,  and  then  visited  the 
camp  each  month  from  the  latter  part  of  November  until  the  1st  of 
May,  cutting  ice  in  the  winter  to  fill  the  icehouse.  In  the  winter  of 
1895  and  1896  some  lumbering  was  done  upon  lots  41  and  49  of  the 
tract,  and  in  the  year  1903  the  superintendent,  with  a  gang  of  men, 
fought  fires  on  those  lots. 

During  the  months  of  July,  August,  and  September  the  camp  was 
usually  occupied  by  eight  or  ten  people,  including  attendants  to  assist 
in  doing  the  work,  in  addition  to  the  superintendent.  The  property 
was  patrolled  to  keep  off  trespassers  and  poachers.  The  attendants  in 
season  planted  the  garden  and  crops,  painted  and  repaired  the  build- 
ings, and  acted  as  guides  for  those  who  might  be  at  the  camp.  Trails 
were  cut,  walks  cleared,  and  roads  opened  and  cleared  of  obstructions. 
Occasionally  the  camp  was  occupied  by  its  owners  as  early  as  June  and 
as  late  as  October,  and  at  times  was  used  by  its  owner  to  hunt  upon 
in  November.  During  the  season  boats  were  kept  on  the  river  for 
the  use  of  the  testator  and  his  family  and  guests.  Wood  was  cut  from 
the  lands  for  needed  fuel.  The  testator's  residence,  during  the  period 
of  his  ownership  of  the  property  and  up  to  the  time  of  his  death,  which 
occurred  May  23,  1912,  was  in  New  York  City.  By  his  will,  which 
has  been  duly  admitted  to  probate,  the  plaintiffs  are  trustees  and  owners 
in  fee  of  the  property. 

The  defendant  in  1905  purchased,  for  $13.70,  at  a  tax  sale  held  by 
the  state  comptroller  under  default  in  payment  of  taxes  made  against 
lot  41  in  1903,  18  acres  square  in  the  southwest  corner  of  lot  41,  on 
which  was  located  one  of  the  boat  docks  before  referred  to.  This  land 
was  about  one-quarter  of  a  mile  from  the  camp  and  connected  with  it 
by  a  trail  or  road.  At  the  same  tax  sale,  the  defendant  also  purchased, 
for  $20.54,  54  acres  of  the  northwest  one-half  of  lot  49,  which  lay 
immediately  south  of  the  18  acres.  This  sale  was  made  for  de- 
fault in  the  payment  of  taxes  assessed  in  1903.  Defendant  took  his 
deed  to  these  parcels  of  land  from  the  comptroller  February  4,  1907, 
which  he  caused  to  be  recorded  in  the  clerk's  office  of  Franklin  county 
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March  26,  1907.  At  a  tax  sale  held  by  the  state  comptroller  in  1910, 
defendant  purchased  for  $44.58  the  whole  of  the  west  half  of  lot  49, 
230  acres,  and  of  the  southwest  one-quarter  of  lot  41,  145  acres,  on  de- 
fault in  payment  of  taxes  under  assessments  of  19(34  and  1908,  and 
took  a  deed  from  the  comptroller  of  his  purchases  on  April  24,  1912, 
and  recorded  it  in  the  county  clerk's  office  of  Franklin  county  on  the 
7th  day  of  May,  1912. 

[  1  ]  No  question  is  made  but  that  no  notice  to  redeem  has  been  serv- 
ed by  the  defendant  pursuant  to  section  134  of  the  Tax  Law.  The 
defendant,  however,  contends  that  there  was  no  such  occupancy  of  the 
premises  as  to  require  such  notice,  and  calls  attention  to  the  language 
in  that  section  which  reads : 

"The  term  'occnpant'  sball  be  construed  to  mean  a  person  wbo  has  law- 
fully entered  tipon  the  lands  so  occupied,  and  is  In  possession  of  the  same 
to  the  exclusion  of  every  other  person.  And  the  term  'occupancy'  shall  mean 
the  actual  lawful  and  exclusive  use  and  possession  of  such  lands  and  prem- 
ises by  such  an  occupant" 

Within  the  holdings  in  Clark  v.  Kirkland,  133  App.  Div.  826,  118  N. 
Y.  Supp.  315,  affirmed  202  N.  Y.  573,  96  N.  E.  1112,  in  People  ex  rel. 
Moynehan  v,  Gaus,  134  App.  Div.  80,  118  N.  Y.  Supp.  756,  affirmed 
198  N.  Y.  501,  92  N.  E.  1097,  and  in  People  ex  rel.  Lake  Placid  Co., 
v.  Williams,  145  App.  Div.  34,  129  N.  Y.  Supp.  767,  dismissed  205  N. 
Y.  597,  98  N.  E.  1112,  the  plaintiffs'  testator  was  an  actual  occupant 
in  possession  of  the  land  within  the  meaning  of  the  Tax  Law,  and 
hence  entitled  to  notice,  and  the  deeds  should  not  have  been  recorded 
imtil  the  expiration  of  the  time  mentioned  in  such  notice.  As  was  said 
in  the  lake  Placid  Case,  supra: 

"Occupancy,  of  course,  does  not  mean,  according  to  any  definition  applied 
to  these  sales,  that  the  owner  or  some  of  its  representatives  must  build  a 
house  and  reside  upon  the  particular  part  of  the  land  sold  for  taxes." 

This  is  clearly  implied  from  the  provisions  for  service  on  the  occu- 
pant if  he  does  not  reside  in  the  tax  district  in  which  the  real  estate  is 
situate. 

"Land  may  be  in  the'  possession  or  occupancy  of  a  person  within  the 
meaning  of  a  statute,  although  he  resides  elsewhere."  Jones  t.  Chamberlain, 
109  N.  T.  100,  107,  16  N.  B.  72,  73.  . 

"A  tract  of  land  covered  with  the  virgin  forest  cannot  be  cultivated.  We 
would  not  expect  the  owner  to  erect  upon  it  a  commodious  dwelling  house, 
or  to  inclose  It  by  a  fence."    Clark  v.  Kirkland,  supra. 

"Wherever  there  is  a  subjection  of  land  to  the  will  and  control  of  -an- 
other, with  title  in  him,  it  is  occupied  by  that  other.  It  is  in  the  actual 
legal  possession  of  that  other."  United  States  v.  Rogers  (D.  C.)  23  Fed. 
608,  666. 

"To  constitute  actual  possession,  It  is  not  necessary  that  there  should  be 
any  fence  or  Inclosure  of  the  land."  Ellicott  v.  Pearl,  85  U.  S.  (10  Pet.)  442, 
9  Jj.  Ed.  476. 

"Any  person  liable  to  be  taxed  for  the  real  estate  he  occupies  is,  within 
the  meaning  of  the  act  requiring  notice,  an  occupant.  It  is  not  necessary 
that  his  possession  should  be  of  such  a  character  as  that  after  20  years'  con- 
tinuance It  should  ripen  into  a  title.  The  comptroller's  deed  Is  inoperative, 
even  as  to  unoccupied  and  unimproved  lands,  If  such  lands  constitute-  a  por- 
tion of  an  entire  lot  conveyed  by  the  comptroller,  and  other  portions  of  the 
lot  are  actually  possessed  or  occupied,  and  notice  has  not  been  given  to  the 
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per^n  or  persons  in  such  actual  possession  or  occupancy."     Comstock  T. 
Beardsley,  15  Wend.  348. 

"The  omission  to  give  such  notice  to  an  actual  occupant  of  part  renders 
the  deed  inoperative  as  to  the  residue  of  the  lands  Included  in  It,  although 
such  residue  be  wholly  unimproved."  Bush  v.  Davison,  16  Weud.  550; 
Lucas  V.  McEnerna,  19  Hun,  14 ;   Leland  v.  Bennett,  5  Hill,  286. 

"The  tendency  of  the  authorities  Is  to  construe  statutes  of  this  kind  lib- 
erally in  favor  of  the  occupants  or  owners."    Clark  t.  Kirkland,  supra, 

• 

At  the  time  of  the  assessment  and.  the  sale,  it  is  not  disputed  but 
that  plaintiffs'  testator  had  the  legal  title  to  the  property  sold  under  the 
tax  sale  to  the  defendant.  It  is  not  claimed  that  any  other  person  had 
the  care,  control,  use,  or  occupation  of  that  land.  To  be  sure  plaintiffs' 
testator  was  not  actually  living  upon  the  part  sold.  He  was  using  it, 
however,  for  all  those  purposes  for  which  forest  lands  can  ordinarily 
be  used,  and  as  a  part  of  and  in  connection  with  the  land  on  which  he 
and  his  family  lived  several  months  of  the  year.  Forest  lands,  to  re- 
tain their  condition  as  such,  could  not  well  have  other  uses  than  those 
to  which  the  plaintiffs'  testator  was  putting  these  lands  in  question.  He 
was  not  required  to  fence  the  property,  for  a  fence  would  be  but  a 
mere  evidence  of  an  assertion  of  ownership,  and  that  evidence  of 
ownership  is  shown  by  the  other  things  which  he  did  upon  the  prop- 
erty and  in  connection  with  it.  The  plaintiffs  bring  themselves  well 
within  the  language  of  section  134  of  the  Tax  Law.  Their  testator 
lawfully  entered  upon  the  land  and  was  in  the  possession  thereof  to  the 
exclusion  of  every  other  person  at  the  time  of  making  the  assessment, 
the  tax  sale,  and  the  giving  of  the  deeds  to  the  defendant,  and  he  had 
during  all  oif  that  time  the  actual,  lawful,  and  exclusive  use  and  posses- 
sion of  the  lands,  exercising  control  and  dominion  over  them,  and  was 
entitled  to  the  notice  to  redeem.  The  defendant  purchaser  made  no 
proof  that  he  had  ever  been  in  possession  of  the  lands  described  in  his 
deeds.  He  therefore  acquired  no  title  by  the  comptroller'^  deed.  The 
records  of  the  deeds  in  the  absence  of  proof  of  service  of  the  notice,  was 
a  nullity,  and  the  deeds  themselves  should  be  declared  null  and  void. 
Ostrander  v.  Reis,  206  N.  Y.  448,  100  N.  E.  37.  The  form  of  the 
action  for  the  relief  sought  is  authorized  under  section  132  of  the 
Tax  Law  and  Adirondack  League  Club  v.  Keyes,  122  App.  Div.  178, 
106  N.  Y.  Supp.  963. 

A  decision  may  be  prepared  in  conformity  with  this  memorandum. 


(90  Misc.  Rep.  606) 

CEOSS  &  BROWN  CO.  V.  LUDIN  REALTY  CO.  et  aL 

(Supreme  Court,  Appellate  Term,   First  Department     June  21,   lOlS.) 

1.   iNTEBFUiADBB  ®=»24 — FOUNDATION   OF  REMEDY. 

Where  the  affidavit  supporting  defendant's  motion  for  an  order  of  in- 
terpleader alleged  merely  that  a  claim  had  been  made  upon'  the  defend- 
ant by  the  person  sought  to  be  interpleaded  tor  an  amount  of  money 
equal  to  the  sum  claimed  by  plaintiff,  but  failed  wholly  to  show  that  such 
claim  of  the  person  sought  to  be  interpleaded  had  any  foundation,  or 
'that  the  defendant  could  not  determine  without  risk  to  whom  the  fund 
should  be  paid,  also  failing  to  show  that  the  plaintiff  and  such  person 
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Isouglit  to  be  Interpleaded  were  not  claiming  under  separate  contracts, 
such  affidavit  was  Insufflclent  to  authorize  an  order  ot  Interpleader. 

[Ed.  Note. — ^For  other  cases,  see  Interpleader,  Cent  Dig.  f§  48,  52, 
54,  6S;   Dec.  Dig.  «3»24.] 

2.  INTEKPLEADBB   €=s>33 — PBOCEEDINOS— PBOCES8. 

An  order  of  interpleader  should  require  the  interpleaded  d^endant  to 
appear  and  answer  the  complaint  In  the  same  time  that  a  defendant  is  re- 
quired to  answer  a  summona 

[Ed.  Note. — For  other  cases,  see  Interpleader,  Cent  Dig.  {§  6S-71,  74 ; 
Dec.  Dig.  <S=>33.] 

3.  Interflb:a.deb   «s»33 — ^Pboceedinss — Pbocess— Sbbvice  on   Intebpi:j:aded 

Defendant. 

Where  there  was  no  compliance  with  the  requirement  of  an  order  of 
Interpleader  tliat  an  amended  copy  of  the  complaint  be  served  by  plaintiff 
upon  the  interpleaded  defendant,  judgment  entered  up(m  the  interpleaded 
defendant's  failure  to  appear  on  the  day  set  in  the  order  was  void. 

[Ed.  Note. — For  other  cases,  see  Interpleader,  Cent.  Dig.  §{  68-71,  74; 
Dea  Dig.  <8=333.] 

4.  Appeal  and  Errob  9=3112 — Decisions  Rbviewablb— Void  Judoment. 

A  void  judgment  may  be  appealed  from,  and  Is  considered  in  existence 
for  the  purpose  of  permitting  the  appellate  court  to  reverse  It. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  749- 
757;   Dec.  Dig.  «=»112.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  the  Cross  &  Brown  Company  against  the  Ludin  Realty 
Company,  which  impleaded  Louis  C.  Schliep,  who  appeals  from  the 
order  interpleading  him  and  from  judgment  for  the  plaintiff.  Re- 
versed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Joseph  Day  Lee,  of  New  York  City,  for  appellant- 

Leary  &  Goodbody,  of  New  York  City  (Henry  Bennett  Leary,  of 

New  York  City,  of  counsel),  for  respondent  Cross  &  Brown  Co. 
Deyo  &  Bauerdorf ,  of  New  York  City  (Howard  C.  Taylor,  of  New 

York  City,  of  coimsel),  for  respondent  Ludin  Realty  Co. 

WHITAKER,  J.  The  facts  in  this  case  are  as  follows:  The  plain- 
tiff caused  a  summons  to  be  issued  out  of  the  Municipal  Court  against 
the  Ludin  Realty  Company  as  defendant.  The  summons  was  return- 
able on  March  12,  1915,  and  was  served  on  the  defendant  Realty 
Company  on  March  2,  1915,  together  with  a  verified  complaint  set- 
ting forth  that  the  Realty  Company  was  indebted  to  the  plaintiff  in 
the  sum  of  $105  for  broker's  commissions  for  procuring  a  tenant  for 
certain  premises  owned  by  said  company.  On  March  4,  1915,  the 
Realty  Company  made  a  motion  for  an  order  interpleading  said  Louis 
C.  Schliep,  and  permitting  said  Realty  Company  to  pay  the  amount 
of  plaintiff's  claim  into  court. 

[1]  The  affidavit  upon  which  this  order  was  based  is  wholly  insuffi- 
cient to  authorize  an  order  of  interpleader.    It  alleges  that  a  claim  has 
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been  made  upon  the  Realty  Company  by  Schliep  for  payment  of  an 
amount  of  money  equal  to  the  sum  claimed  by  plaintiff,  but  it  utterly 
fails  to  show  that  this  claim  has  the  slightest  foundation,  or  that  the 
Realty  Company  cannot  determine  without  risk  to  whom  the  fund 
should  be  paid.  A  mere  assertion  of  a  claim  is  not  enough  to  sus- 
tain the  order.  Pouch  v.  Prudential  Ins.  Co.,  204  N.  Y.  281,  97  N.  E. 
731,  Ann.  Cas.  1913C,  1191.  The  affidavit  also  fails  to  show  that  plain- 
tiff and  Schliep  were  not  claiming  under  separate  contracts.  Upon  the 
hearing  of  the  motion  for  the  order  of  interpleader,  the  plaintiff  ap- 
peared and  filed  an  affidavit,  in  which  it  set  forth  by  its  president  that 
Schliep  was  unknown  to  it,  and  so  far  as  it  knew  had  no  connection 
with  the  transaction.  There  is  nothing  in  the  record  before  this  court 
showing  that  Schliep  appeared  on  the  hearing,  although  it  is  shown 
that  the  "affidavit  and  notice  of  motion"  were  served  on  him  on  March 
5,  1915.  On  March  12,  1915,  an  order  was  entered  to  the  effect  that 
upon  payment  into  court  by  the  defendant  Ludin  Realty  Company  of 
the  sum  of  $105  and  interest  said  lyouis  C.  Schliep  be  substituted  as 
said  defendant  in  the  above  action  in  place  of  the  defendant  L,udin 
Realty  Company.    It  also  provided  as  follows: 

"Ordered,  that  the  plaintiff  have  leave  to  amend  the  sammons  and  com- 
plaint or  to  serve  a  supplemental  eummons  and  complaint  herein  in  such 
manner  as  It  may  be  advised  within  Ave  (5)  days  after  service  upon  its  at- 
torneys of  a  copy  of  this  order  with  notice  of  entry,  and  that  It  serve  a 
copy  of  the  said  amended  summons  and  complaint  upon  said  Louis  C.  Schliep; 
and  unless  the  said  Louis  C.  Schliep,  the  substituted  defendant  herein,  shall 
appear  and  answer  the  said  complaint  within  six  (6)  days  after  service 
thereof,  the  said  substituted  defendant  be  debarred  from  all  claim  or  title 
to  the  fund  deposited  as  aforesaid.  It  is  further  ordered,  that  the  above- 
entitled  action  be  adjourned  to  the  23d  day  ci  March,  1915,  upon  the  calendar 
of  this  court  for  trlai," 

It  nowhere  appears  in  the  return  that  any  summons  was  ever  served 
upon  Schliep,  and  the  return  declares  that  upon  the  adjourned  day 
"the  plaintiff  took  judgment  on  the  verified  complaint."  Apparently 
no  one  appeared  for  either  the  Realty  Company  or  Schliep.  It  is  un- 
disputed that  upon  this  judgment  the  plaintiff  obtained  the  possessicHi 
of  the  fund  theretofore  paid  into  court  by  the  Realty  Company. 

[2-4]  The  practice  in  cases  of  interpleader  is  clear.  "The  order 
should  require  him  to  appear  and  answer  the  complaint  in  the  same 
time  that  a  defendant  is  required  to  answer  a  summons."  McElroy  v. 
Baer,  13  Daly,  442 ;  Greenblatt  v.  Mendelsohn,  46  Misc.  Rep,  554,  92 
N.  Y.  Supp.  963.  And  the  order  in  this  case  expressly  provided: 
"And  that  it  serve  a  copy  of  said  amended  summons  and  complaint 
upon  said  Louis  C.  Schliep."  By  the  failure  to  comply  with  this  order 
and  the  entry  of  the  judgment  aforesaid,  Schliep  is  foreclosed  of  his 
right  to  establish  a  claim  to  the  fund,  and  the  judgment  so  entered  is 
absolutely  void.  A  void  judgment  may  be  appealed  from.  Catlin  v. 
Rundell,  1  App.  Div.  157,  37  N.  Y.  Supp.  979;  Wands  v.  Robarge,  24 
Misc.  Rep.  273,  53  N.  Y.  Supp  700.  And  a  void  judgment  may  be  con- 
sidered in  existence  for  the  purpose  of  permitting  the  Appellate  Term 
to  reverse.    Loeb  v.  Smith,  24  Misc.  Rep.  200,  52  N.  Y.  Supp.  677. 

Judgment  and  order  reversed,  with  costs  against  the  plaintiff,  and 
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new  trial  ordered.  The  plaintiff  is  also  directed  to  restore  the  fund 
to  the  custody  of  the  Municipal  Court  within  five  days  after  the  serv- 
ice of  a  copy  of  the  order  entered  herein  with  notice  of  entry  thereof. 
All  concur. 


©•KOUBKB  ▼.  CXTNARD  S.  8.  CO.,  Ltd. 
(Sapreme  Coart,  Ai>pellate  Division,  Second  Department    June  17,  1915.) 

1.  Cabbiers  ^=>234 — Transpobtation  of  Passengebs— What  Law  (Jovebns. 

A  contract  for  the  carriage  on  an  English  steamship  of  a  passenger 
from  Queenstown  to  New  York  is  governed  by  English  law  in  deter- 
mining damages  recoverable  for  a  breach  of  contract,  and  only  such 
damages  as  naturally  flow  from  a  breach  or  are  contemplated  by  the 
parties  are  recoverable. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §|  965,  1263,  1538; 
Dec.  Dig.  «=9234.] 

2.  Carbiebs   9=3277 — Cabbiagb   of  Pabsenoxks— Dauaoes   fob   Bbeach    of 

coittbact. 

A  female  passenger,  occupying,  with  23  other  female  passengers,  a 
room,  was  seized  by  the  matron  and  a  steward  and  charged  with  being 
the  mother  of  a  child  found  dead  In  the  room,  and  was  compelled  to  go 
to  the  ship's  hospital,  where  the  ship's  surgeon  several  times  forcibly 
examined  her  and  charged  her  with  being  the  mother  of  the  child.  She 
was  detained  as  a  prisoner  from  Wednesday  morning  until  Thursday 
night,  when  the  mother  of  the  child  was  discovered.  Beld,  that  a  ver- 
dict for  $35,000  was  excessive,  and  must  be  reduced  to  $17,500. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  {$  1083-1084; 
Dec.  Dig.  ®=»277.] 

Jenks,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Nassau  Coimty. 

Action  by  Catherine  O'Rourke  against  tfie  Cunard  Steamship  Com- 
pany, Limited.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Conditionally  affirmed. 

See,  also,  161  App.  Div.  885,  145  N.  Y.  Supp.  1136. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  RICH,  JJ. 

Howard  Mansfield,  Lucius  H.  Beers,  and  Henry  De  Forest  Baldwin, 
all  of  New  York  City,  for  appellant. 
Arthur  T.  O'Leary,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  parties  hereto  having  stipulated  in  open  court 
that  a  Justice  may  be  substituted  in  place  of  BURR,  J.,  deceased,  Mr. 
Justice  STAPLETON  was  so  substituted. 

Judgment  and  order  reversed,  and  new  trial  granted  costs  to  abide 
the  event,  unless  within  20  days  plaintiff  stipulate  to  reduce  the  re- 
covery of  damages  to  the  sum  of  $17,500,  in  which  event  the  judgment, 
as  so  modified,  and  the  order,  are  affirmed,  without  costs. 

[1,  2]  The  court  is  of  opinion  that  the  question  of  damages  sub- 
mitted to  the  jury  is  in  accordance  with  the  English  law,  that  such 

^s»FoT  Other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  Ik  Indexes 
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damages  are  recoverable  as  naturally  flow  from  the  contract  or  are 
contemplated  by  the  parties  to  the  contract. 

THOMAS,  CARR,  STAPLETON,  and-RICH,  JJ.,  concur. 

JENKS,  P.  J.  I  vote  to  reverse.  I  adopt  as  an  expression  of  my 
reasons  the  following  opinion  that  was  prepared  by  the  late  Mr.  Jus- 
tice BURR,  who  originally  sat  in  the  case.  This  opinion  received  my 
concurrence  during  his  lifetime.  Moreover,  I  think  that  the  judgment 
should  be  reversed  for  excessive  damages. 

The  opinion  of  Justice  BURR,  now  deceased,  follows : 

Plaintiff  recovered  a  verdict  of  $35,000  damages  lor  breach  of  a  contract  of 
carriage  with  defendant  From  the  Judgment  entered  on  this  verdict,  and 
from  an  order  denying  a  motion  for  a  new  trial,  this  appeal  comes. 

Plaintiffs  narrative  of  the  events  upon  which  she  bases  ber  claim  may  \m 
thns  summarized:  In  April,  1911,  at  the  town  of  Balllnlough,  In  the  county  of 
Roscommon,  Ireland,  she,  being  then  19  years  of  age,  entered  into  a  contract 
with  defendant  for  transportation,  as  a  third-class  passenger,  from  Queenstown 
to  New  York.  She  sailed  from  the  former  port  on  Sunday,  April  16th,  in  the 
steamship  Campania.  With  23  other  women  she  occupied,  for  sleeping  pur- 
poses, a  room  In  that  part  of  the  ship  known  as  the  third  cabin.  On  the  Fri- 
day preceding  her  departure,  plaintiff's  period  of  menstruation  began,  and 
continued  until  the  succeeding  Tuesday ;  and  the  evidence  would  indicate  that 
it  was  so  profuse  in  character  that  not  only  her  person  but  her  underclothing, 
and  the  bedding  upon  which  she  slept,  was  stained  thereby.  At  some  time 
during  Tuesday  night,  one  of  the  women  In  the  room  where  plaintiff  was 
sleeping  was  delivered  of  a  child.  So  far  as  the  evidence  discloses,  this  was 
without  the  knowledge  of  any  one  occupying  the  room  with  her,  and  she  was 
without  medical  or  other  attendance.  The  dead  body  of  a  full-term  child  was 
found  the  next  morning,  in  a  budget  In  the  scupper.  On  Wednesday  morning, 
when  plaintiff  sought  to  go  on  deck,  in  the  presence  of  a  large  number  of  pas- 
sengers, both  men  and  women,  she  was  seized  by  the  stewardess  or  matron 
and  one  of  the  stewards,  both  in  defendant's  employ,  accused  of  belug  the 
mother  of  the  child,  and  In  spite  of  ber  denials,  and  against  ber  will  dragged 
below,  and  compelled  to  go  to  the  ship's  hospital.  Upon  entering  the  hospital, 
the  ship's  surgeon  appeared,  compelled  her  to  undress,  struck  her  with  a 
towel  because  she  did  not  hurry  to  remove  her  clothing,  compelled  her  to  lie 
down  In  one  of  the  berths  in  the  hospital,  and,  with  the  assistance  of  the 
matron,  forcibly  held  her  there  and  proceeded  to  an  examination  of  her  person, 
lie  inserted  his  fingers  Into  her  vagina  at  least  12  times,  pounded  on  her 
stomach,  and  squeezed  and  pinched  her  breasts  for  half  an  hour.  At  the  close 
of  the  examination  the  surgeon  stated  to  the  matron  that  "she  is  the  girl 
that  had  this  baby."  The  matron  and  the  surgeon  then  went  out  and  locked 
the  door,  leaving  plaintiff  a  prisoner.  About  half  past  12  of  the  same  day 
they  returned,  and  for  another  period  of  from  15  minutes  to  half  an  hour 
plaintiff  was  subjected  to  similar  brutal  and  inhuman  treatment.  At  5  o'clock 
in  the  afternoon  they  again  appeared,  and,  for  an  hour,  the  surgeon  subjected 
ber  to  similar  abuse,  pounding  her  stomach,  pinching  her  breasts,  and 
wounding  and  tearing  the  vagina.  During  each  of  these  examinations  the  sur- 
geon, with  profane  and  abusive  language,  urged  ber  to  admit  the  maternity 
of  the  child,  and  promised  to  release  her  If  she  would  do  so.  Upon  her  re- 
fusal they  left  her  locked  In  the  room,  without  food  or  drink,  until  Thursday. 
About  half  past  2  on  Thursday  afternoon  she  was  for  the  first  time  given 
nourishment  In  the  meantime,  and  on  Thursday  morning,  she  was  again 
visited  by  the  surgeon  and  the  matron,  and  subjected  by  him  to  a  similar 
physical  examination  for  more  than  half  an  hour.  When  he  left  her  he  again 
locked  the  door;  but  In  the  afternoon,  about  half  past  2,  he  returned  with 
the  matron,  slapped  plaintiff  In  the  face,  and  administered  similar  treatment 
Plaintiff  testified  that  he  used  his  hand  around  her  vagina,  "cut  and  tore  me, 
pounded  on  my  stomach,  and  squeezed  and  pinched  my  breast  until  I  was 
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almost  fainting,"  and  continued  this  "for  half  an  hour,"  saying:  to  Ver,  "it 
you  own  up  to  It  [that  Is,  baring  borne  the  child],  I  will  let  you  out"  Again 
locking  the  door,  he  left  her,  returning  about  8  o'clock.  On  this  occasion  plain- 
tiff was  subjected  to  no  physical  examination,  but,  as  she  testifies,  he  said: 
"Own  up  to  the  baby  and  I  will  let  you  out  this  minute.  •  •  •  I  won't 
let  you  out  until  you  own  up  to  this."  That  night  the  matron  slept  In  the 
hospital  with  plaintiff.  The  same  night,  about  10  o'clock,  the  re^l  mother  of 
the  child  was  discovered.  It  was  not  entlrdy  clear  whether  the  Information 
was  conveyed  to  the  ship's  officers.  Including  the  surgeon,  on  that  night  or  on 
Friday  night  Be  that  as  it  may,  plaintiff  testifies  that  on  Friday  morning 
the  surgeon,  with  the  matron,  again  visited  her;  and  the  former,  ''cursing, 
damning,  swearing"  at  that  time  pulled  off  the  blanket  which  was  over  her, 
and  "for  at  least  an  hour"  used  his  hands  about  her  vagina,  causing  her  to 
bleed  to  such  an  extent  that  the  sheet  upon  which  she  was  lying  was  soaking 
wet,  pinched  and  pounded  her  stomach,  and  pinched  and  squeezed  her  breasts, 
telling  her  that  If  she  owned  up  to  the  baby  he  would  let  her  out  On  Friday 
afternoon  she  was  released. 

This  remarkable  story  is  substantially  uncorroborated,  except  that  three  of 
plaintiff's  fellow  itassengers  testified  that  they  saw  her  being  forcibly  led  away, 
screaming  and  crying.  Two  of  them  also  testifled  that  they  heard  her  crying 
in  the  hospital,  and,  one  of  them,  that  she  heard  her  shaking  the  door.  The 
story,  If  true,  reveals  a  course  of  conduct  on  the  part  of  the  ship's  surgeon  not 
only  wholly  unnecessary,  at  least  after  the  first  examination,  but  fiendish  In 
its  brutality;  and  that,  too,  In  the  presence  of  and  without  objection  on  the 
part  of  the  matron.  Uncontradicted,  its  improbability  taxes  credulity.  It  was 
contradicted,  not  only  In  every  essential  feature  as  to  the  conduct  of  the  ex- 
amination, and  as  to  the  reasons  for  suspecting  plaintiff,  but  in  many  other- 
wise unimportant  particulars  we  think  It  quite  conclusively  appears  that 
plaintiff  and  her  witnesses  were  mistaken.  As  the  judgment  must  be  reversed 
for  errors  In  the  conduct  of  the  trial,  and  as  a  new  trial  must  follow,  we  deem 
itunwlse  at  the  present  time  to  discuss  the  conflicting  evidence  or  to  further 
consider  the  weight  thereof. 

The  character  of  this  action  has  been  previously  determined.  At  the  thresh- 
old of  the  litigation,  defendant  moved  to  compel  plaintiff  separately  to  state 
and  number  the  causes  of  action  contained  in  her  complaint,  so  as  to  dis- 
tinguish between  those  founded  upon  breach  of  contract  to  transfer  her  safe- 
ly and  those  founded  upon  alleged  tortious  acts  committed  against  her  by  the 
defendant  while  engaged  in  fulfilling  Its  contract  The  motion  was  denied 
upon  the  ground  that  the  complaint  stated  but  one  single  cause  of  action,  and 
that  for  breach  of  a  contract  for  safe  carriage.  Upon  appeal  to  this  court 
that  order  was  affirmed.  O'Rourke  v.  Cunard  Steamship  Co.,  161  App.  Dlv. 
885,  145  N.  Y.  Supp.  1136.  This,  therefore,  is  the  law  of  the  case.  Defendant 
and  plaintiff  alike  must  be  held  to  the  consequences  of  that  decision.  We 
are  of  opinion  also  that  this  contract  must  be  construed  in  accordance  with 
the  laws  of  England,  and  not  In  accordance  with  the  laws  of  this  state.  The 
ticket  given  to  plaintiff,  when  she  purchased  transportalon  from  defendant,  Is 
described  as  a  "Contract  Ticket"  It  contains  various  provisions  respecting 
the  obligations  and  privileges  both  of  common  carrier  and  passenger.  It 
contains,  among  others,  this  provision:  "All  questions  arising  on  this  ticket 
shall  be  decided  according  to  English  law,  with  reference  to  which  this  con- 
tract is  made."  A  ticket  may  be  either  a  contract  or  a  voucher,  and  whether 
the  ticket  of  the  plaintiff  was  the  one  or  the  other  depended  upon  the  inference 
to  be  drawn  from  what  was  said  and  done  when  she  bought  It,  as  well  as  on 
the  form  of  the  ticket  itself.  Ilutchlns  v.  Pennsylvania  K.  R.  Co.,  181  N.  Y. 
186,  190,  73  N.  E.  972,  106  Am.  St.  Kep.  537.  No  evidence  was  offered  under 
the  former  head,  except  that  plaintiff  testified  that  the  agent  told  her  that 
"this  ticket"  would  give  her  a  safe  voyage.  The  most  casual  Inspection  of 
the  ticket  Itself  would  Indicate  that  it  was  more  than  a  mere  voucher  that 
her  passage  money  had  been  paid.  Plalndff  admits  that  she  had  It  In  her 
possession  five  days,  and  that  she  read  It  sufficiently  to  see  her  name  written 
thereon.  As  this  writing  was  some  distance  from  the  top  of  the  ticket,  as 
the  first  words  thereon  in  large  type  were  "Passengers'  Contract  Ticket,"  as 
plaintiff's  name  did  not  appear  uutU  the  seventh  paragraph  or  subdivision 
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thereof,  It  Is  hardly  a  worthy  contention  that  she  did  not  know  that  It  was 
not  exactly  what  It  purported  to  be — written  evidence  of  the  transportation 
contract  There  is  not  only  no  evidence  that  the  clause  hereinbefore  referred 
to  was  In  different  or  smaller  type  from  the  previous  portions  thereof,  but 
the  uncontradicted  evidence  is  to  the  contrary.  But,  if  there  were  no  con- 
tractual provision  on  the  subject,  it  appears  that  plalntift  was  a  British  sub- 
ject, the  defendant  a  British  corporation,  the  contract  was  made  in  the  king- 
dom of  Great  Britain  and  Ireland,  and  was  to  be  carried  out,  and  was 
carried  out,  at  least  until  long  after  the  occurrences  here  complained  of,  upon 
a  British  ship,  upon  the  high  seas.  Under  such  circumstances,  we  think  tiat 
the  action  Is  one  governed  by  British  law.  Schweitzer  v.  H.-A,  P.  A.  Gesell- 
schaft,  149  App.  Dlv.  900,  134  N.  Y.  Supp.  812.  This  being  so,  the  learned 
counsel  for  appellant  contends  that,  both  under  the  statutory  and  common  law 
of  England,  defendant  is  not  responsible  for  the  acts  of  the  ship's  surgeon  In 
making  a  physical  examination  of  plaintifT. 

From  this  proposition,  under  the  circumstances  here  disclosed,  thus  broadly 
stated,  we  must  withhold  our  assent  Defendant  introduced  in  evidence  a 
public  general  act  of  Parliament,  entitled  "An  act  to  consolidate  enactments 
relating  to  merchant  shipping  passed  August  25,  1894,  being  chapter  60  of 
Statntes  67  and  58  Victoria,"  by  which,  among  other  things,  a  ship  of  the 
description  of  the  Campania  was  required  to  carry  a  duly  authorized  medical 
practitioner,  and  for  failure  so  to  do  was  declared  to  be  liable  to  a  fine  of 
100  pounds  sterling.  The  same  act  required  the  master  of  every  British  ship, 
as  soon  as  may  be  after  the  occurrence,  to  record  the  birth  of  a  child  happen- 
ing on  board  his  ship  and  to  record  in  his  log  book  or  otherwise  the  birth  "and 
the  particulars  required  by  the  eighth  schedule  of  this  act  to  be  registered  con- 
cerning the  birth  •  *  *  or  such  of  them  as  may  be  known  to  him."  The 
eighth  schedule  referred  to  required  the  master  to  register  the  date  of  birth, 
name  (if  any),  and  sex  of  the  child,  the  name,  surname,  rank,  profession,  or 
occupation  of  the  father,  the  name,  surname,  and  maiden  surname  of  the 
mother,  with  the  nationality  and  last  place  of  abode  of  each.  That  the  sur- 
geon was  acting  under  the  master's  general  instructions  Is  clear.  He  testified 
that  the  master  of  the  ship  instructed  him  "to  go  down  and  make  every  in- 
quiry to  find  out  who  was  the  girl  blamable.  I  was  to  do  my  very  utmost  to 
find  out  who  was  the  girl."  But  It  seems  quite  clear  that  by  this  statute  no 
obligation  was  imposed  upon  the  master,  forcibly  and  against  the  will  of  the 
passenger,  to  subject  her  person  to  exposure  and  physical  examination.  The 
statutory  duty  Imposed  was  to  register  such  of  the  particulars  spedLfled  "as 
may  be  known  to  him."  Doubtless  it  was  his  duty  to  ascertain  by  Inquiry 
such  facts  as  might  be  thereby  elicited ;  but  If  any  statute  could  authorize  a 
forcible  physical  examination  which  involved  the  compulsory  exposure  of  a 
woman's  private  parts  to  a  person  of  the  opposite  sex,  even  though  he  be  a 
physician,  and  the  manipulation  thereof  against  her  will  (see  SchloendorfT  v. 
New  Xork  Hospital,  211  N.  Y.  125,  105  N.  B.  92,  52  K  R.  A.  (N.  S.]  505),  this 
authorization  and  requirement  must  be  expressed  in  totally  different  language 
from  that  which  is  here  employed.  Neither  under  the  common  law  of  England 
Is  defendant  immune  from  the  consequences  of  the  acts  of  the  ship's  surgeon, 
If  plaintiff's  recital  thereof  is  true.  If  we  correctly  understand  appellant's 
position  in  this  regard,  it  is  that  because  the  English  statute  above  recited 
requires  the  ship  to  employ  and  carry  a  surgeon,  to  whqm,  in  case  of  need,  a 
passenger  could  apply  for  surgical  aid  and  medical  attendance,  in  effect  it 
became  a  free  hospital,  and,  if  due  care  Is  exercised  in  the  choice  of  the  sur- 
geon, defendant  is  not  liable  for  his  acts,  whether  of  negligence  or  trespass 
done  in  a  professional  capacity.  Schloendorff  v.  New  York  Hospital,  211  N. 
Y.  125,  105  N.  B.  92,  52  L.  R.  A.  (N.  S.)  505 ;  I^ubheim  v.  De  K.  N.  S.  Co.,  107 
N.  Y,  228,  13  N.  E.  781,  1  Am.  St  Rep.  815 ;  O'Brien  v.  S.  S.  Co.,  154  Mass. 
272,  28  N.  E.  266,  13  L.  R.  A.  329.  The  difficulty  with  this  contention  Is  that 
the  relation  of  physician  and  patient  did  not  with  plaintiff's  consent  arise 
between  her  and  the  ship's  surgeon.  She  did  not  require  medical  treatment 
She  did  not  seek  the  surgeon's  aid.  If  her  story  is  to  be  believed,  she  refused 
bis  attendance.  At  least  primarily,  the  purpose  of  examination  was  neither 
surgical  nor  medical  treatment  It  was  forced  upon  her  for  other  reasons. 
The  ground  of  exemption  In  the  cases  above  cited  Is  made  to  rest  upon  the 
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Tolontary  assumption  by  the  passenger  of  such  relation.  As  tbe  court  said  In 
O'Brien  v.  S.  S.  Co.,  supra ;  It  Is  optional  entirely  with  the  passengers,  whether 
or  not  they  employ  the  physician.  They  may  use  his  medicines  or  not,  as 
they  choose.  They  may  place  themselves  under  his  care  or  go  without  attend- 
ance as  they  prefer,  and  they  determine  themselves  how  far  and  to  what  ex- 
tent they  will  submit  to  his  control  and  treatment.  The  captain  of  the  ship 
cannot  Interfere.  If  there  may  be  cases  of  emergency,  when  the  sufterer  Is 
unconscious,  and  when  action  Is  necessary  before  consent  can  be  obtained,  this 
Is  not  such  a  case. 

Neither  Is  defendant  Immune  from  liability  for  the  acts  of  the  ship's  sur- 
geon by  reason  of  the  provisions  of  the  act  of  Congress,  familiarly  known  as 
the  United  States  Immigration  Act  "An  act  to  regulate  the  Immigration  of 
aliens  Into  the  United  States,"  passed  February  20,  1907  (34  Stat  909,  c.  1134), 
as  amended  March  26,  1910  (36  Stat  263,  c.  128).  Section  2  (U.  S.  Comp.  St 
1913,  i  4244)  of  said  act  provides  for  tbe  exclusion  from  admission  Into  tbe 
United  States,  among  others,  of  "persons  likely  to  become  a  public  charge." 
Section  12  of  the  same  act  (U.  S.  Comp.  St  1913,  S  4258)  makes  It  the  duty 
of  the  master,  upon  the  arrival  of  aliens  at  any  port,  to  deliver  to  the  immi- 
gration otUcers  lists  made  "at  tbe  time  and  place  of  embarkation"  of  aliens 
transported;  and  by  section  13  (U.  S.  Comp.  St  1913,  J  4260)  of  the  same 
act  it  Is  provided  that  aliens  arriving  by  water  at  ports  of  the  United  States 
shall  be  listed  in  convenient  groups,  and  that  each  list  shall  be  verified  by  the 
master  to  the  effect  that  he  has  caused  the  ship's  surgeon  "to  make  a  physi- 
cal and  oral  examination  of  each  of  such  aliens,"  and  that  sucb  alien  is  not 
"likely  to  become  a  public  charge."  Whether  such  examination  is  to  be  made 
at  the  port  of  embarkation  or  whether  at  the  port  of  arrival,  and  within  the 
territorial  Jurisdiction  included  within  the  act  of  Congress  above  referred  to, 
we  need  not  now  determine.  This  was  made  at  neither  place.  More  than  that, 
there  Is  no  evidence  that  if  plaintiff  had  been  the  mother  of  the  child,  it  was 
iUegltimate,  or,  If  illegitimate,  that  either  mother  or  child  was  likely  to  be- 
come a  public  charge.  It  is  true  that  there  was  evidence  that  "as  a  rule"  a 
woman  who  has  given  birth  to  an  illegitimate  child  on  a  vessel  was  excluded 
as  a  person  likely  to  become  a  public  charge,  but  there  is  n6  evidence  In  this 
case  whether  plaintiff,  if  such  a  mother,  came  within  the  general  rule,  or  the 
not  Infrequent  exception.  Giving  birth  to  illegitimate  children  is  not  neces- 
sarily confined  to  women  of  the  class  less  favored  financially.  We  think, 
ther^ore,  that  the  learned  trial  court  was  entirely  right  when  he  Instructed 
the  Jury  that  the  ship's  surgeon  had  no  "right  against  the  will  of  this  plain- 
tiff to  violate  her  person  and  examine  her  physically  other  than  he  could 
do  by  mere  visual  examination" ;  and,  while  he  had  "the  right  to  interrogate 
her  to  get  such  answers  as  she  gave,"  he  had  "no  right  to  use  physical  force, 
in  order  to  ascertain  her  physical  condition." 

There  remains,  then,  for  consideration,  assuming  the  truth  of  plaintiff's 
story,  the  measure  of  damages  for  breach  of  the  contract  of  transportation. 
The  learned  court  at  Trial  Term  charged  the  Jury  that,  if  examined  against 
her  will,  the  plaintiff  was  entitled  to  "such  an  amount  as  would  compensate 
her  for  her  pain  and  suffering,  for  the  humiliation  and  injury  to  her  feelings, 
and  injury  to  her  health,"  and  again  that  "she  would  be  entitled  to  recover 
for  the  physical  injuries  such  as  you  find  them  to  be,  and  the  results  which 
you  find  have  fiowed  from  It,  and  for  her  humiliation  and  Injury  to  her 
feelings."  To  this  Instruction  defendant  duly  excepted.  No  reference  what- 
ever was  made  in  the  charge  to  damages  based  upon  the  sum  paid  foil 
transportation.  The  amount  of  the  verdict  compels  the  conclusion  that  the 
Jury  must  not  only  have  accepted  plaintiff's  version  of  the  occurrences,  but 
have  considered  the  various  tortious  acts  testified  to  by  her  as  committed 
by  defendant's  servants.  The  learned  counsel  for  respondent  concedes  this, 
for,  In  his  estimate  of  the  elements  of  damage,  be  enumerates  slander,  falsp 
Imprisonment  insulting  and  degrading  language,  exclusive  of  actual  words 
of  slander,  five  assaults  or  forcible  examinations  of  her  person,  and  one  ex- 
amination unaccompanied  by  assault  If  this  contract  was  one  made  within 
and  controlled  by  the  laws  of  this  state,  we  are  not  prepared  to  say  that 
the  rule  given  by  the  learned  trial  court  was  Incorrect  Gillespie  v.  Brook- 
lyn Heights  K.  E.  Co.,  178  N.  Y.  847,  70  N.  E.  857,  66  L,  E.  A.  618,  102  Am. 
154N.Y.S.— 8 
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St.  Rep.  503 ;  Bnsch  v.  Interborough  R.  T.  Co.,  187  N.  T.  388,  80  N.  E.  197, 
10  Ann.  Cas.  460 ;  De  Wolf  v.  Ford,  193  N.  Y.  397,  86  N.  E.  527,  21  U'  R. 
A.  (N.  S.)  860,  127  Am.  St.  Rep.  969;  Aaron  v.  Ward,  203  N.  Y.  351,  96  N. 
E.  736,  38  L.  R.  A.  (N.  S.)  204.  But  this  Is  not  such  an  acOon.  It  la  not 
even  an  action  In  which  damages  are  claimed  for  breach  of  the  contract 
of  carriage,  and  also  for  what  Judge  Martin,  in  his  opinion  In  Gillespie  v. 
Brooklyn  Heights  R.  R.  Co.,  supra,  refers  to  as  the  duty  of  a  carrier  to  Its 
passenger  "In  the  absence  of  any  contract  whatsoever."  Wisely  or  unwisely, 
counsel  for  plaintltF,  In  resisting  the  motion  for  a  separate  statement  of 
plaintiff's  causes  of  action,  limited  her  to  the  former  action  only. 

We  are  therefore  compelled  to  consider  what  the  English  law  Is,  respecting 
the  measure  of  damages  for  breach  of  a  contract  of  carriage.  "The  unwrit- 
ten or  common  law  of  another  state,  or  of  a  territory,  or  of  a  foreign  country, 
may  be  proved,  as  a  fact,  by  oral  evidence.  The  books  of  reports  of  cases, 
adjudged  in  the  courts  thereof,  must  also  be  admitted,  as  presumptive  evi- 
dence of  the  unwritten  or  common  law  thereof."  Code  of  Civil  Procedure, 
i  942.  In  the  case  at  bar  defendant  presented,  as  an  expert,  a  barrister  called 
to  the  bar  In  England  In  1877,  and  ever  since  then  engaged  In  active  practice 
in  British  possessions.  At  the  present  time,  he  is  thus  engaged  in  Toronto, 
in  the  province  of  Ontario,  where  the  common  law  is  the  same  as  that  of 
England.  He  is  also  engaged  at  the  University  of  Toronto  as  a  lecturer  on 
the  history  of  English  law  and  general  jurisprudence  and  Roman  law. 
He  was  asked  as  to  the  mle  in  that  Jurisdiction  with  respect  to  the  measure 
of  damages,  where  there  has  been  a  breach  of  a  contract  of  carriage.  He 
replied  that,  under  a  recent  decision  of  the  House  of  Lords  in  the  case  of 
Addis  V.  Gramophone  Co.,  Limited,  Law  Reports,  1909,  Appeal  Cases,  488, 
it  was  decisively  settled  that  one  cannot,  in  an  action  for  breach  of  such 
a  contract,  obtain  damages  for  injured  feelings,  ignominy,  obloquy,  and  dam- 
age of  that  character.  The  opinion  In  that  case  was  then  offered  and  re- 
ceived in  evidence.  The  witness  further  testified  that  some  confusion  bad 
arisen  in  some  of  the  earlier  reported  cases,  because  the  action  had  been 
brought,  not  only  for  damages  for  breach  of  the  contract  of  carriage,  but  for 
breach  of  a  duty  independent  of  the  contract,  and  that,  based  upon  author- 
ities to  which  he  referred.  In  case  of  an  action  for  breach  of  the  contract 
of  carriage,  injuries  received  by  way  of  assault  or  physical  ill  treatment  by 
a  servant  of  a  steamship  company  would  not  be  the  reasonable  and  natural 
Consequence  of  a  breach  of  such  contract  and  could  not  be  recovered.  The 
cases  to  which  he  referred  were  Hadley  v.  Baxendale,  9  Exchequer,  341, 
345;  Hobbs  v.  London  &  Southwestern  Ry.  Co.,  10  Q.  B.  111-123,  124;  Mc- 
Mahon  V.  Field,  7  Q.  B.  591;  Taylor  v.  Manchester,  Sheffield  &  Lincolnshire 
R.  Co.,  1  Q.  B.  Div.  (1895)  134 ;  Kelly  v.  Metropolitan  Ry.  Co.,  1  Q.  B.  Dlv. 
(1895)  944.  The  opinion  in  neither  of  these  cases  was  offered  In  evidence. 
Plaintiff  then  called  in  rebuttal  a  gentleman  residing  in  the  city  of  New 
York,  likewise  admitted  to  practice  as  a  barrister  at  King's  Inn  In  1897.  For 
three  years  he  had  practiced  before  the  English  courts.  Since  then  he  had 
not  practiced  there,  but  had  resided  and  practiced  in  this  country.  He  testi- 
fied that,  in  the  case  of  a  breach  of  a  contract  of  carriage  resulting  from  a 
malfeasance  (and  he  termed  abuse,  maltreatment,  and  assault  of  a  passenger 
by  employes  of  a  common  carrier  malfeasance),  the  damages  "necessarily 
flowing  from  the  conduct  of  the  breach  will  be  recovered."  He  then  sum- 
marl7.ed  the  rule  of  damages  as  follows:  "A  common  carrier  Is  liable  in  dam- 
ages to  a  passenger  for  an  injury  to  his  feelings  caused  by  the  insulting  lan- 
guage of  its  employes,  upon  the  ground  of  a  breach  of  its  contract,  which 
obligates  it  not  only  to  transport  the  passenger,  but  to  accord  to  him  re- 
spectful and  courteous  treatment,  and  to  protect  him  from  insults  from 
strangers  and  Its  own  employes.  Among  the  elements  of  damages  in  such 
a  case,  and  which  may  be  considered  In  determining  their  amounts,  are  the 
humiliation  and  Injury  to  his  feelings  suffered  by  him,  not,  however,  Includ- 
ing any  injury  to  his  character  resulting  therefrom,  and  he  is  entitled  to 
recover  compensatory  damages  only,  not  including  punitive  or  exemplary 
damages."  It  will  be  observed  that  this  mle  is  identically  the  same  as  that 
stated  in  the  headnote  to  the  case  of  Gillespie  v.  Brooklyn  Heights  R.  R. 
Co.,  supra,  by  our  own  Court  of  Appeals.    In  support  of  his  opinion,  he  cited 
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the  case  of  Hobbs  v.  London  &  S.  "W.  Ry.  Co.,  supra,  dted  by  the  expert 
oalled  by  the  defendant  He  admitted  upon  cross-examination  that  he  had 
never  heard  of  Addis  v.  Gramophone  Co.,  supra.  Upon  this  conflicting  evi- 
dence, the  first  question  for  our  determination  Is  whether  the  question  of 
fact  as  to  the  foreign  law  was  one  for  the  jury  or  for  the  court.  In  this  in- 
stance, the  learned  trial  court  determined  that  the  question  was  one  for  Its 
determination,  and  the  trial  Judge  Instructed  the  Jury  in  accordance  with 
the  rule  of  our  own  Court  of  Appeals,  as  laid  down  In  the  Gillespie  Case.  In 
Kline  V.  Baker,  99  Mass.  253,  the  Supreme  Court  of  Massachusetts,  speaking 
through  Gray,  J.,  said:  "When  the  evidence  consists  of  the  parol  testimony 
of  experts  as  to  the  existence  or  prevailing  construction  of  a  statute,  or 
as  to  any  point  of  unwritten  law,  the  Jury  must  determine  what  the  foreign 
law  Is,  as  In  the  case  of  any  controverted  fact  depending  upon  like  testi- 
mony." And  in  TJfford  v.  Spaulding,  156  Mass.  65,  30  N.  E.  360,  the  court 
said:  "It  is  a  general  rule  that  laws  of  other  states  must  be  proved  as  facts, 
and  ordinarily,  In  a  trial  by  jury,  the  question  must  be  left  to  the  Jdry  to 
decide  as  a  fact  what  the  law  of  another  state  Is,  If  it  becomes  material  to 
be  determined.  This  may  In  some  cases  prove  inconvenient  In  practice,  es- 
pecially In  view  of  the  provision  of  our  statute  that  the  court  shall  not 
charge  Juries  with  respect  to  matters  of  fact;  but  such  Is  the  established 
rule  In  this  commonwealth." 

Argument  Is  unnecessary  to'  support  the  contention  that,  as  to  the  un- 
written law,  the  same  rule  must  apply  to  foreign  countries,  where  the 
English  common  law  prevails,  as  to  the  various  states  comprised  within  the 
nation.  If  this  is  a  correct  statement  of  the  law  without  qualification,  then 
the  learned  trial  Justice  erred  In  his  instructions  to  the  Jury,  for  the  question 
was  not  left  to  it  for  determination  as  a  question  of  fact,  but,  as  we  have 
pointed  out,  he  advised  the  Jury  what  the  foreign  law  is.  It  is  difficult  to 
conceive  of  a  more  unworkable  rule  in  the  conduct  of  trials  than  the  one 
stated.  But,  If  this  Is  the  general  rule,  there  is  a  well-recognized  exception 
thereto  which  seems  to  us  to  be  here  applicable.  In  TJfTord  v.  Spaulding, 
supra,  it  is  thus  stated:  "To  this  rule  there  Is  an  exception  where  the 
evidence  which  Is  given  of  the  law  of  another  state  consists  of  a  statute  or 
Judicial  opinion  or  document  In  such  case,  the  construction  of  such  evi- 
dence is  for  the  court"  And  again  the  highest  court  of  our  own  state  has 
thus  stated  the  exception:  "Although  what  the  foreign  law  Is  Is  usually 
denominated  a  question  of  fact,  yet,  when  It  merely  Involves  the  construction 
of  a  written  statute  or  the  interpretation  of  Judicial  opinions,  it  becomes  a 
question  of  law.  •  •  •  That  when  It  becomes  necessary  to  establish  the 
law  of  a  foreign  country  It  must  be  proved  as  facts  are  proved,  there  is  no 
doubt;  but  when,  after  such  proof  la  given,  the  questions  Involved  depend 
upon  the  construction  and  effect  of  a  statute  or  Judicial  opinion,  we  think 
those  questions  are  for  the  court  and  not  questions  of  fact  at  all."  Bank  of 
China  V.  Morse,  168  N.  Y.  458,  470,  61  N.  E.  774,  56  L.  R.  A.  1.'59,  85  Am.  St. 
Hep.  676.  The  rule,  thus  enunciated  in  1907,  does  not  appear  to  have  been 
since  questioned  in  any  reported  case  within  this  state  that  we  have  been 
able  to  discover.  In  the  case  at  bar,  the  opinion  in  the  case  of  Addis  v. 
Gramophone  Co.,  supra.  Is  the  only  one  that  was  actually  marked  in  evidence ; 
but  the  opinions  In  five  other  cases  were  referred  to  In  the  testimony  of 
defendant's  expert,  the  volume  and  page  of  the  reported  case  being  stated. 
One  of  these  was  also  referred  to  In  the  testimony  of  plaintlETs  expert,  and 
It  was  the  only  case  referred  to  by  him.  These  were  given  as  the  basis  of 
the  respective  conclusions  drawn  by  them.  When  the  opinion  In  the  Addis 
Case  was  offered  In  e\idence  by  defendant's  counsel,  the  learned  counsel  for 
plaintiff  objected  to  its  receipt  in  evidence,  and  this  occurred:  "The  Court: 
I  do  not  imderstand  why  he  cannot  offer  the  opinion.  It  is  not  evidence 
that  the  Jury  is  going  to  consider.  This  Is  evidence  that  I  am  going  to  con- 
sider in  delivering  my  charge ;  that  is  all.  So  I  do  not  see  why  the  opinion 
is  not  competent.  It  may  be  proved  as  a  fact  by  oral  evidence.  Do  you 
object  to  the  opinion  as  a  matter  of  infonnatlon  for  the  court?"  PlaintlCC's 
counsel  replied  In  the  negative,  and  he  thereupon  withdrew  his  objection. 
Thereafter  not  only  were  the  contents  of  the  opinions  of  each  of  the  six 
cases  referred  to  without  objection  by  either  counsel  In  the  course  of  the  ex- 
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amlnaUon  of  the  expert ,  witnesses,  Init  no  request  was  thereafter  made  by 
either  counsel  to  submit  to  the  Jury  as  a  disputed  question  of  fact  the  in- 
ferences to  be  drawn  from  them. 

We  think,  therefore,  that  it  must  be  deemed  that  counsel  conceded  that  the 
law  of  England  was  contained  within  these  six  opinions;  and,  as  there  was 
no  dispute  of  fact  that  these  were  judicial  opinions  rendered  at  the  time 
and  by  the  courts  named  in  the  reports,  the  construction  of  these  opinions 
was  "for  the  court  and  not  questions  of  fact  at  all."  Bank  of  Oliina  r. 
Morse,  supra. 

It  follows  that  we  must  examine  them,  and  determine  If  the  correct  rule 
of  English  law,  as  to  the  measure  of  damages  in  an  action  for  breach  of  the 
contract  of  carriage,  was  given  to  the  Jury  by  the  learned  trial  court.  The 
first  of  these  cases  was  Hadley  v.  Baxendale,  9  E'xchequer,  341,  decided  in 
18S^  Defendants  in  that  case  were  common  carriers.  Plaintiffs  were  mll- 
lera  The  crank  shaft  of  tlie  engine  in  their  mill  was  broken.  It  was  de- 
livered to  defendants  for  transportation  to  a  firm  at  Greenwich,  as  a  pat- 
tern for  the  construction  of  a  new  shaft.  The  broken  shaft  was  to  be  de- 
livered to  them  within  two  flays,  which  was  a  reasonable  time.  It  was  not 
delivered  for  seven  days.  Upon  a  separate  count  alleging  the  breach  of  the 
contract,  plaintiff's  Inability  to  operate  their  mUl  in  the  Interval  covered  by 
such  delay,  and  damages  resulting  from  loss  of  wages  and  inability  to  mill 
and  sell  their  products,  the  Jury,  at  the  Gloucester  Assizes,  found  a  verdict 
for  plaintiffs  for  50  iK>unds.  The  Court  of  Exchequer  reversed  this  Judg- 
ment, and  thus  stated  the  rule:  "Where  two  parties  have  made  a  contract 
which  one  of  them  lias  broken,  the  damages  which  the  other  party  ought  to 
receive  in  respect  of  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally  (i.  e.,  according  to  the 
usual  course  of  things)  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  both  parties,  at 
the  time  they  made  the  contract,  as  the  probable  result  of  the  breach  of  it" 

The  next  case  was  Hobbs  v.  L.  &  S.  W.  Ry.  Co.,  L.  R.,  10  Queen's  Bench, 
111,  decided  by  the  Court  of  Appeal  In  1875.  Plaintiff  purchased  tickets 
for  himself  and  wife  for  transportation  from  Wimbledon  to  Hampton  Court. 
The  train  which  they  took,  instead  of  imsslng  over  the  branch  leading  to 
Hampton  Court,  went  over  another  branch  of  the  road,  and  they  were  com- 
pelled to  alight  at  Elsher,  between  four  and  five  miles  from  their  intended 
destination.  They  were  unable  either  to  obtain  accommodations  for  the 
night  there,  or  a  conveyance  to  transport  them  to  Hampton  Court.  They 
were  obliged  to  walk.  The  night  was  wet  and  cold,  and  plauitifTs  wife 
contracted  a  severe  cold.  For  this  it  was  held,  in  an  action  for  breach  of  a 
contract,  that  plaintiff  could  not  recover.  Chief  Justice  Cockburn,  in  his 
opinion,  said:  "That,  to  entitle  a  person  to  damages  by  reason  of  a  breach 
of  contract,  the  injury  for  which  compensation  is  asked  should  be  one  that 
may  be  fairly  taken  to  have  been  contemplated  by  the  parties  as  the  possible 
result  of  the  breach  of  contract.  Therefore  you  must  have  something  im- 
mediately flowing  out  of  the  breach  of  contract  complained  of,  something 
immediately  connected  with  it,  and  not  merely  connected  with  it  through  a 
series  of  causes  intervening  between  the  immediate  consequence  of  the  breach 
of  contract  and  the  damage  or  injury  complained  of."  Mellor,  J.,  said :  "The 
damage,  which,  as  a  matter  of  law,  must  be  considered  as  the  measure  of 
damages,  Is  such  as  arises  naturally  and  directly  from  the  breach  of  con- 
tract, or  such  as  both  parties  might  reasonably  have  expected  to  result  from 
a  breach  of  the  contract"  Blackburn,  J.,  in  his  opinion,  cites  with  ap- 
proval the  case  of  Burton  v.  Pinkerton,  L.  R.,  2  Ex.  340,  where  a  passenger 
upon  a  train  was  left  at  the  wrong  station.  Although  one  of  the  claims  of 
plaintiff  was  that  he  was  entitled  to  damages  for  "being  imprisoned  there" 
for  a  considerable  period,  the  majority  of  the  court  thought  that  he  could 
not  recover  for  this  in  such  an  action.  In  the  case  at  bar,  concededly,  one 
of  the  elements  constituting  plaintiff's  damage  was  her  alleged  Imprisonment 
in  the  ship's  hospital.  The  case  of  McMahon  v.  Field,  L.  R.,  7  Queen's 
Bench,  591,  decided  by  the  Court  of  Appeal  in  1881,  questioned  the  correct- 
ness of  the  decision  in  the  case  of  Hobbs  v.  L.  &  S.  W.  Ry.  Co.,  supra.  This 
action  waa  not  for  damages  for  breach  of  a  contract  of  transportation,  but  for 
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breach  of  a  contract  for  stabling  plaintiff's  horses.  If  It  may  be  conceded 
that  the  strict  rule  laid  down  In  Hadley  t.  Baxendale  and  Hobbs  t.  L.  & 
S.  W.  Ry.  Co.  was  thereby  somewhat  relaxed,  In  the  case  of  Addis  v.  Gram- 
ophone Co.  the  House  of  Lords  re-established  such  general  rule  in  its  original 
force.  In  the  cases  of  Taylor  v.  Manchester,  S.,  &  L.  By.  Co.,  L.  R.,  1 
Q.  B.  Dlv.  134,  decided  in  January,  1895,  and  Kelly  v.  Metropolitan  Ry.  Co., 
U  R.,  1  Q.  B.  Dlv.  QU,  decided  in  April,  1895,  the  Court  of  Appeal  stated 
a  rule  with  respect  to  damages  for  breach  of  a  contract  of  carriage  still 
more  at  variance  with  the  rule  of  our  own  courts,  as  stated  in  the  cases  of 
Gillespie  V.  Brooklyn  Heights  R.  R.  Co.,  supra,  and  Busch  v.  Interboroiigh 
Rapid  Transit  Co.,  supra.  That  was  that  even  when  there  was  a  contract  of 
carriage,  for  acts  either  of  affirmative  misfeasance  or  of  culpable  negligence 
by  the  servants  of  the  common  carrier,  the  action  was  not  for  breach  of  the 
contract  of  carriage,  but  sounded  In  tort 

In  the  Taylor  Case,  plaintifT  was  a  passenger.  A  porter  shut  the  door  of 
the  compartment  upon  his  thumb,  crushing  it.  The  question  considered  was 
wliether  his  action  was  one  for  breach  of  contract  of  safe  carriage  or  aris- 
ing upon  tort  The  court  said:  "That  which  caused  the  injury  was  not  an 
act  of  omission.  It  was  not  a  mere  nonfeasance.  It  was  not  merely  the  not 
taking  such  care  of  the  plaintifC  as  by  the  contract  the  defendants  iwere 
bound  to  take.  But  it  was  an  act  of  misfeasance ;  It  wa«  positive  negligence 
in  jamming  his  hand.  Contract  or  no  contract,  be  could  maintain  an  action 
for  that  All  that  the  plaintiff  would  have  to  prove  in  such  a  case  would 
be  that  he  was  lawfully  on  the  premises  of  the  railway  company,  and  the 
contract  is  merely  a  part  of  the  history  of  the  case."  The  court  held  his 
action  to  be  one  in  tort. 

In  Kelly  v.  Metropolitan  Ry.  Co.,  supra,  the  court  went  one  step  further 
and  held  that,  for  acts  either  for  misfeasance  or  nonfeasance  of  defendant's 
servants,  the  action  was  not  for  breach  of  the  contract  of  safe  carriage,  but 
in  tort  The  action  was  brought  by  a  railroad  passenger  against  the  company 
for  personal  injuries  caused  by  the  negligence  of  the  servants  of  the  com- 
pany, while  he  was  traveling  on  their  line.  In  running  the  train  Into  a  stone 
wall.  The  court  considered  whether  the  action  was  founded  in  tort  when 
the  negligence  charged  is  an  omission  on  the  part  of  the  servant  to  do  some 
act  that  he  should  have  done,  and  not  the  commission  by  the  servant  of 
some  act  amounting  to  a  misfeasance.  Lord  Esher,  Master  of  the  Roils,  In 
discussing  the  question,  referred  to  the  old  contest  whether  bis  action  yr&s 
for  breach  of  contract  to  carry  him  with  reasonable  care  and  skill,  or,  dis- 
regarding the  contract,  the  carrier  was  bound  not  to  injure  him  by  any 
negligence  on  its  part  which  latter  would  be  an  action  in  tort,  and  said 
that  it  had  been  finally  settled  to  be  in  tort  In  either  case. 

Finally,  in  Addis  v.  Gramophone  Co.,  Law  Reports  (9  Edw.  vil)  Appeal 
Cases,  488,  the  House  of  Lords  in  1909  reaffirmed  the  rule  that  in  an  action 
for  breach  of  a  contract,  which  in  this  case  was  one  of  lilring,  plaintiff 
may  not  recover,  among  other  things,  for  injured  feelings  arising  from  the 
manner  of  his  dismissal  or  for  the  loss  he  may  have  sustained  from  the  fact 
tliat  the  dismissal,  of  itself,  makes  it  more  difficult  for  him  to  obtain  fresh 
employment.  In  that  case  Lord  James  Hereford  said:  "When  I  was  a 
Junior  at  the  bar,  when  I  was  drawing  pleadings,  I  often  strove  to  convert 
a  breach  of  contract  into  a  tort  in  order  to  recover  a  higher  scale  of  damages ; 
it  having  been  then  as  It  is  now,  I  believe,  the  general  impression  of  the 
profession  that  such  damages  cannot  l>e  recovered  in  an  action  of  contract 
as  distinguished  from  tort  and  therefore  it  was  useless  to  attempt  to  recover 
them  in  such  a  case.  That  view,  which  I  was  taught  early  to  understand 
was  the  law  in  olden  days,  remains  true  to  this  day." 

We  think,  then,  this  to  be  the  present  English  law  relative  to  the  respec- 
tive rights  of  common  carriers  and  passengers:  For  breach  of  the  contract 
of  safe  carriage,  the  latter  has  an  action  against  the  former,  in  which  the 
measure  of  damages  is  such  as  may  fairly  and  reasonably  he  considered 
either  arising  naturally  (1.  e.,  according  to  the  usual  course  of  things  from 
such  breach  of  contract  itself),  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  lx>th  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it    If,  in  connection  with 
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the  jbreach  of  the  contract  of  safe  carriage,  tortious  acts  have  been  comr 
mltted  by  defendant's  servants,  either  of  misfeasance  or  nonfeasance,  the 
remedy  for  that  Is  not  an  action  for  breach  of  the  contract,  but  one  sounding 
In  tort.  It  is  true  that  In  the  case  of  Kelly  v.  Metropolitan  Ry.  Co.,  supra, 
Lord  Esher  said:  "At  the  present  time  a  plaintiff  may  frame  his  claim  In 
either  way,  but  he  is  not  bound  by  the  pleadings;  and  if  he  puts  bis  claim 
on  one  ground,  and  proves  It  on  another,  he  Is  not  now  embarrassed  by  any 
rules  as  to  departure."  If  this  rule  of  English  procedpre  Is  not  qualified 
by  the  later  decision  of  the  House  of  Lords  In  Addis  v.  Gramophone  Co.,  su- 
pra. It  cannot  aid  plaintiff  In  the  case  at  bar.  As  to  procedure,  the  lex  fori, 
not  the  lex  loci  contractus,  governs.  The  English  rule  as  to  the  form  of  the 
pleadings  is  one  of  practice,  not  of  property,  of  remedy,  not  of  right  (Lodge 
V.  Phelps,  1  Johns.  Cas.  139;  Gleason  v.  Northwestern  M.  U  Ins.  Co.,  203  N. 
Y.  507,  516,  97  Jy.  E.  35),  and  Is  contrary  to  our  own.  Our  Code  of  Olvl^ 
Procedure  requires  that  the  facts  constituting  the  cause  of  action  shall  be 
plainly  and  concisely  stated  (Code  of  Civ.  Proc.  f  481),  and  that,  when  two 
or  more  causes  of  action  are  contained  therein,  each  cause  of  action  must 
be  separately  stated  and  numbered  (Code  of  Civ.  Proc.  i  483).  The  distinc- 
tion between  causes  of  action  In  tort  and  In  contract  are  sttll  recognized; 
and,  while  substantially  the  same  state  of  facts  may  support  the  one  or  the 
other  (Buscb  v.  Ifiterborough  R.  T.  Co.,  supra),  the  form  of  pleading  Is  es- 
sentially different.  When  the  English  law  says  for  breach  of  contract  of 
safe  carriage  plaintiff  may  recover,  and  defendant  shall  be  liable  for  one 
sum,  and  for  tortious  acts  committed  by  the  carrier's  servants  in  performing 
said  contract,  the  recovery  and  the  liability  shall  be  measured  according 
to  a  totally  different  standard,  this  affects  the  right  and  not  the  remedy. 
And  when,  as  in  this  case,  defendant  seeks  to  obtain  a  separate  statement 
of  the  cause  of  action  for  breach  of  this  English  contract  of  carriage  and  of 
the  several  causes  of  action  arising  from  the  tortious  acts  of  defendant's 
servants  In  connection  therewith,  and  this  claim  is  successfully  resisted  upon 
the  ground  that  plaintiff  seeks  only  damages  for  breach  of  the  contract  of 
carriage,  there  is  no  escape  from  the  conclusion  that  she  elects  to  accept  such 
damages  as  under  the  English  law  flows  from  the  breach  of  the  contract 
of  carriage  alone.  Perhaps  It  would  have  been  wiser  not  to  have  resisted 
defendant's  demand.  It  may  not  be  too  late,  by  appropriate  motion  and 
an  amended  complaint,  to  remedy  this.  Whether  a  cause  of  action  for 
breach  of  the  contract  may  be  Joined  with  several  causes  of  action  arising 
out  of  slander,  false  imprisonment,  assault,  and  Insult  causing  humiliation, 
we  need  not  now  decide.  See  Bradbury's  Rules  of  Pleading,  162;  Keep  v. 
Kaufman,  56  N.  Y.  332;  Thomas  v.  Utlca  &  Black  River  R.  R.  Co.,  97  N. 
Y.  245;  Edison  EL  111.  O).  v.  Kalbflelsch  Co.,  127  App.  Dlv.  298,  111  N.  Y. 
Supp.  462. 

As  it  is,  the  present  Judgment  cannot  stand,  and  it  and  the  order  denying 
the  motion  for  a  new  trial  must  be  reversed,  and  a  new  trial  granted. 


(168  App.  Div.  192) 

WILLIAMS  V.  McCLAVB  et  al.     (No.  7473.) 

(Supreme  Court,  Appellate  Division,  First  Department.    June  18,  1915.) 

1.  COKPOBATIONS    <&=>88 — STOCK    SUBSOBIPTION— VAUDrTT. 

Slock  Corporation  liaw  (ConsoL  Laws,  c.  59)  g  65,  provides  that  a 
corporation  may  purchase  property  and  issue  stock  in  payment  therefor, 
that  the  stock  so  Issued  shall  be  full-paid  stock  not  liable  to  any  further 
call,  and  that  in  the  absence  of  fraud  the  judgment  of  the  directors 
as  to  the  value  of  the  property  purchased  shall  he  conclusive.  A  new 
corporation  was  organized  to  take  over  the  business  of  a  lumber  com- 
pany, established  about  50  years  and  earning  a  profit  of  from  $25,000  to 
$50,U00  a  year  until  the  occurrence  of  a  general  business  depression, 
and   pursuant  to  a  family   agreement,  no  stock   having   been  sold  or 
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offered  to  the  public,  the  widow  of  the  founder  of  the  business  sub- 
scribed for  $149,700  of  the  $150,000  capital  stock  of  the  new  corporation, 
and  gave  in  payment  therefor  the  tangible  assets  and  business  of  the 
old  company,  which  assets  the  court  found  to  exceed  the  liabilities  as- 
sumed by  the  new  corporation  by  nearly  $13,000.  During  the  first  year 
the  new  corporation  operated  at  a  profit  of  more  than  $12,000,  above 
$12,000  improperly  paid  to  the  widow  and  large  salaries  paid  to  the 
directors.  Held,  that  evidence  of  these  facts  showed  no  such  fraud  in 
the  transaction  as  rendered  the  widow  liable  to  account  on  the  stock 
subscription  in  a  subsequent  action  by  the  trustee  In  bankruptcy  of  the 
new  corporation,  though  the  business  was  operated  at  a  loss  sitter  the 
first  year. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §§  337-364, 
425-428;    Dec.  Dig.  «=»8a] 

2.  CoBFOBATiONS  €=>308 — Officebs— Salary. 

Where  the  widow  was  elected  vice  president  of  such  new  corporation, 
and  received  a  salary  without  rendering  any  service  therefor,  she  could 
be  required  to  account  for  salary  paid  her  when  the  company  was  run- 
ning at  a  loss,  but  not  for  that  paid  when  it  was  running  at  a  profit 
and  the  payment  did  not  deplete  the  capital. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  1334-1349; 
Dec.  Dig.  <&s»30&] 

Aj^eal  from  Special  Term,  New  York  County. 

Action  by  Alexander  S.  Williams,  as  trustee  in  bankruptcy  of  the 
McClave  Lumber  Company,  against  Charlotte  L.  McClave  and  others. 
From  a  judgment  for  plaintiff  (85  Misc.  Rep.  184,  148  N.  Y.  Supp.  93), 
the  defendant  named  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (John  Ewen,  of  New 
York  City,  of  counsel),  for  appellant. 

Weed,  Henry  &  Meyers,  of  New  York  City  (Richmond  Weed,  of 
New  York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  The  action  is  brought  by  the  trustee  in  bankruptcy 
of  the  McClave  Lumber  Company,  under  leave  of  the  United  States 
District  Court,  against  the  officers  and  directors  thereof,  to  compel 
them  to  account.  From  the  interlocutory  judgment,  requiring  an  ac- 
count, Charlotte  L.  McClave  alone  appeals.  Mrs.  McClave  was  the 
vice  president  and  subscriber  to  1,497  shares  out  of  1,500  of  the  capital 
stock  of  the  company.  She,  however,  assigned  375  of  the  shares  issued 
to  her  to  S.  Wood  McClave,  and  374  shares  to  John  McClave,  and 
1  share  to  James  F.  Lynch. 

It  appears  that  John  McClave  started  a  lumber  business  in  Hoboken 
and  New  York  in  1861,  and  had  conducted  it  down  to  the  time  of  his 
death  on  May  9,  1901.  The  profits  of  the  business  during  his  lifetime 
were  large,  in  the  early  '90s  reaching  as  high  as  $50,000  a  year.  He 
regularly  drew  from  the  profits  of  the  business  from  $15,000  to  $25,- 
000  a  year.  At  the  time  of  his  death  and  for  some  time  prior-  thereto 
he  employed  his  three  sons,  John,  S.  Wood,  and  Charles  L.  in  the  busi- 
ness, paying  them  salaries  which  at  the  time  of  his  death  were  to  S. 
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Wood  $5,200,  John  $3,900,  and  Charles  about  $2,000  a  year.  He  left 
a  will  by  which  he  left  all  of  his  property  to  his  wife,  the  defendant 
Charlotte  L.  McClave,  and  made  her  executrix  and  his  two  sons,  John 
and  S.  Wood,  executors.  The  two  sons  alone  qualified.  On  the  death 
of  John  McClave,  in  May,  1901,  and  up  to  May  10,  1907,  the  execu- 
tors, John  and  S.  Wood,  carried  on  the  business  as  theretofore ;  each 
receiving  a  salary  of  $5,200,  and  Charles  L.  receiving  a  salary  of  $2,- 
500.  The  executors  also  paid  from  the  profits  of  the  business  to  their 
mother,  Mrs.  McClave,  from  $8,000  to  $12,000  a  year ;  the  payment 
from  May,  1906,  to  May,  1907,  being  a  trifle  over  $12,000.  After  the 
payment  of  these  salaries  and  the  yearly  allowance  to  Mrs.  McClave, 
the  business  between  1901  and  1907  made  a  net  profit  of  $10,000. 

The  court  also  found :  That  in  the  year  from  May  10,  1904,  to  May 
10,  1905,  the  operations  of  said  business  resulted  in  a  profit  over  the 
payments  to  the  members  of  the  family  amounting  to  $5,900 ;  that  in  the 
year  from  May  10, 1905,  to  May  10, 1906,  there  was  a  loss  in  the  sum  of 
about  $5,000.  That  in  the  year  from  May  10, 1906,  to  May  10, 1907,  the 
operations  of  said  business  had  resulted  in  a  loss  of  about  $12,000.  That 
shortly  prior  to  the  10th  of  May,  1907,  the  defendants,  the  three  sons, 
their  mother,  and  Lynch  agreed  that  a  corporation  should  be  formed, 
with  an  authorized  capital  stock  of  $150,000,  par  value.  That  the 
assets  and  good  will  of  the  business  should  be  transferred  to  it,  and 
that  said  corporation  should  assume  the  payment  of  the  liabilities  there- 
of, and  that  $149,700,  par  value,  of  the  stock  should  be  issued  to  Mrs. 
McClave  in  consideration  of  said  transfer,  and  1  share  each  to  the 
three  sons,  and  that  it  was  further  agreed  that  S.  Wood  should  become 
president,  Mrs.  McClave  vice  president,  John  treasurer,  and  Charles 
secretary;  it  was  also  agreed  that  S.  Wood  should  receive  $5,200  per 
annum  as  president,  John  $5,200  as  treasurer,  and  Charles  $3,900  as 
secretary,  and  that  Mrs.  McClave  should  receive  a  salary  as  vice  presi- 
dent of  $12,000  per  annum,  and  that  she  should  perform  no  services  in 
connection  with  the  business  of  said  corporation,  but  that  her  said 
salary  should  be  paid  to  and  received  by  her  by  reason  of  her  interests 
as  sole  legatee  of  John  McClave,  deceased,  in  the  business  conducted 
by  his  executors.  Thereafter,  on  the  10th  of  May,  1907,  pursuant 
to  said  agreement,  articles  of  incorporation  of  the  McClave  Lumber 
Company  were  duly  filed,  and  by  the  certificate  Mrs.  McClave  duly 
subscribed  for  1,49/  shares  and  the  three  sons  for  1  share  each.  The 
incorporators  organized  in  pursuance  of  the  agreement  The  stock- 
holders elected  the  directors,  and  the  directors  elected  the  officers  and 
fixed  their  salaries,  and  the  stock  was  issued,  all  as  agreed.  In  1908,  at 
the  annual  meeting,  the  directors  and  officers  were  re-elected.  That 
on  the  28th  of  May,  1909,  the  agreement  between  the  parties  was  modi- 
fied, in  that  the  salary  of  Mrs.  McClave  should  be  thereafter  reduced 
to  the  sum  of  $9,400  per  year,  to  take  effect  on  and  aft.er  June  1,  1909, 
and  pursuant  thereto  a  special  meeting  of  the  board  of  directors  did 
so  reduce  her  salary.  On  September  20,  1909,  the  board  of  directors 
increased  the  salary  of  S.  Wood  as  president  to  $6,750  per  year. 
October  5,  1909,  John  was  removed  from  the  office  of  treasurer  and 
resigned  as  director.    Lynch  was  subsequently  elected  a  director.    The 
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complaint  was  dismissed  as  to  him,  because  he  received  no  salary  and 
took  no  part  in  the  transactions ;  that  he  was  a  mere  dummy.  On  the 
22d  of  December,  1909,  Christmas  gfifts  were  voted  and  paid  out  of  the 
funds  of  the  company  of  $100  each  to  Mrs.  McClave,  S.  Wood,  and 
Charles.  In  May,  1910,  in  pursuance  to  the  agreement,  the  directors 
and  officers  were  re-elected.  At  the  annual  meeting'  on  that  day  S. 
Wood  reported  that  the  operations  for  the  year  ending  May  9,  1909, 
had  shown  a  net  loss  on  trade  of  $21,801.13,  and  for  the  year  ending 
May  9, 1910,  had  shown  a  loss  of  $6,855.07. 

The  court  further  found :  That,  in  and  by  the  agreement  hereinbe- 
fore stated,  the  defendants  McClave  intended  to  provide  for  them- 
selves a  fixed  return  from  the  business  of  said  company,  without  refer- 
ence to  the  profits  or  losses  in  its  operations,  and  intended  to  secure  to 
Mrs.  McClave  a  fixed  return  from  said  business  by  way  of  salary, 
which  would  be  an  obligation  of  the  company,  irrespective  of  the  prof- 
its and  losses  from  its  operations,  and  which  should  be  paid  to  her 
solely  by  reason  of  her  interest  in  the  stock  thereof  and  of  her  owner- 
ship in  the  business  transferred  to  said  corporation  in  exchange  for 
said  stock.  That  by  said  agreement  the  defendants  intended  that  the 
corporation  should  have  a  nominal  capital  stock  greater  than  the  value 
of  its  assets,  for  the  purpose  of  obtaining  a  p^reater  credit  from  persons 
dealing  with  it,  and  liiat  at  all  times  the  busmess  was  conducted  largely 
on  credit.  That  said  agreement  was  a  fraudulent  conspiracy  against  the 
lumber  company,  the  corporation  to  be  formed  thereunder,  and  against 
the  creditors  of  said  corporation,  and  against  the  plaintiff.  That  the 
value  or  the  assets  and  property  of  the  business  conducted  by  the  exec- 
utors was  on  the  10th  of  May,  1907,  less  than  the  sum  of  $150,000 
above  the  liabilities.  That  the  said  appraisement  of  the  value  of  said 
assets  and  property  made  as  hereinbefore  stated  by  the  board  of  di- 
rectors on  May  10,  1907,  was  false  and  fraudulent,  and  did  not  repre- 
sent the  value  which  said  directors  in  good  faith  believed  the  said  as- 
sets and  property  to  possess,  and  that  they  knew  said  value  was  exces- 
sive, and  that  they  made  said  appraisement  pursuant  to  an  agreement 
previously  made  between  them,  and  that  the  said  appraisement  was  a 
fraudulent  overvaluation  of  the  assets  and  property  to  be  transferred 
to  said  corporation.  That  the  value  of  the  tangible  assets  transferred 
was  $42,889.50,  and  the  amount  of  liabilities  of  the  former  business 
assumed  by  the  company  was  $29,952.42,  making  a  surplus  of  tangible 
assets  over  liabilities  received  by  the  company  of  $12,937.08.  That 
Mrs.  McClave  has  not  paid  to  the  company  $149,700  subscribed  by 
her  for  the  stock  issued  to  her,  either  in  cash  or  property  or  otherwise, 
and  that  a  large  amount  thereof  remains  unpaid.  That  she  received 
the  salary  paid  to  her  without  any  consideration  therefor  and  ren- 
dered no  services.  That  the  proceeds  of  the  business  of  the  McClave 
Lumber  Company,  after  payment  of  the  several  salaries  hereinbefore 
set  forth  was  as  follows : 

Tear  ending  May  9,  1908,  profit $12,12S.2S 

Tear  ending  May  9,  1909,  loss 22,270.21 

Tear  ending  May  9,  1910,  loss ; 7,79a3& 

Period  ending  April  16,  1911,  loss 21,177.88 
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On  May  4,  1911,  the  lumber  company  was  duly  adjudicated  a  bank- 
rupt and  the  plaintiff  was  appointed  trustee. 

The  court  further  found :  That  the  salaries  were  not  earned  by  said 
corporation  after  the  first  year,  but  were  thereafter  paid  out  of  the 
capital  assets,  and  reduced  the  same,  and  thereby  reduced  the  security 
of  persons  dealing  with  said  corporation.  That  the  salaries  were  un- 
reasonable in  amount,  excessive,  and  wasteful  of  the  assets,  and  in 
excess  of  the  value  of  the  services.  That  at  all  times  while  it  was 
engaged  in  business  the  company  was  indebted  to  creditors  in  various 
amounts  as  follows : 

Date   of   Incorporation ?29,952.4B 

Tear  ending  May  9,  1908 32,497.73 

Year  ending  May  9,  1909 52,991.10 

Tear  ending  May  9,  1910 74,957.1» 

Period  ending  AprU  16,  1911 71,015.04 

That  the  business  failed  to  earn  all  the  salaries  paid  to  the  defend- 
ants as  aforesaid  after  the  year  ending  May  10,  1908,  and  for  the 
period  ending  April  16,  1911,  the  business  failed  to  earn  any  part  of  the 
salaries  paid  above  its  other  expenses  of  operation.  That  some  time 
prior  to  the  16th  of  April,  1911,  the  company  became  insolvent,  and  the 
aggregate  of  all  its  assets  was  not  then  sufficient  to  pay  its  debts. 

And  as  conclusions  of  law  it  found  a  fraudulent  conspiracy ;  that  the 
appraisement  of  May  10,  1907,  was  fraudulent,  excessive,  and  void; 
that  plaintiff  is  entitled  to  an  accounting  by  Mrs.  McClave  of  her  pro- 
ceedings relating  to  the  organization  of  the  company,  and  the  issue  of 
its  capital  stock,  and  the  payment  by  her  of  any  amount  which  may,  on 
such  accounting,  be  found  to  be  unpaid  upon  her  subscription ;  that  she 
was  not  entitled  to  receive  any  salary,  and  that  plaintiff  is  entitled  to 
an  accounting  and  payment  of  the  amount  found  to  be  due  thereon; 
and  also  that  the  other  defendants,  with  the;  exception  of  Lynch,  ac- 
count. 

[  1  ]  It  should  be  borne  in  mind  that  Mrs.  McClave  only  appeals.  In 
regard  to  her  it  seems  to  me  that  there  are  two  separate  elements  clear- 
ly distinguishable:  (1)  The  original  valuation  of  the  property  of  the 
McClave  concern,  which  was  turned  over  to  the  company  for  $150,- 
000  of  stock.  This  was  a  family  enterprise.  No  share  of  stock  was 
ever  sold  or  attempted  to  be  sold  to  the  public.  The  original  share- 
holders still  hold  it.  Under  such  circumstances  the  valuation  of  the 
property,  the  business,  and  the  good  will,  and  the  issuance  of  stock 
passed  therefor  inter  sese,  is  controlled  by  entirely  different  rules  than 
where  a  stock-jobbing  corporation  is  formed  for  the  purpose  of  ex- 
ploiting the  public.  This  had  been  an  old,  well-established,  and  success- 
ful business.  The  attorney  who  attended  to  the  incorporation  testified ; 
That  on  past  performances,  John  McClave  having  taken  in  from 
$25,000  to  $50,000  a  year  actual  profits,  he  estimated  the  fair  valua- 
tion to  be  $200,000  to  $250,000,  but  that  to  make  it  entirely  conservative 
he  put  it  in  at  $150,000.  The  company  made  a  profit  after  the  pa>r- 
ment  of  all  the  expenses  for  the  first  year.  That  then  the  general  busi- 
ness depression  of  1907  occurred,  and  this  enterprise  shared  in  the 
general  conditions.    I  do  not  see  any  warrant  for  making  Mrs.  Mc- 


Digitized  by 


Google 


Sop,  Ct)  VHXIAMS  V.  m'olavb  & 

Qave  account  on  her  sobscription.  The  agreement  was  that  she  should 
tarn  over  all  the  business  which  had  been  left  to  her  as  sole  legatee 
by  her  husband  for  the  capital  stock.  This  was  arranged  amongst 
themselves  as  a  family  compact.  No  one  was  hurt ;  no  one  was  de- 
frauded. It  seems  to  me  to  be  impossible,  under  such  circumstances, 
to  sustain  a  finding  of  original  fraud. 

Section  55  of  the  Stock  Corporation  I<aw  (chapter  59,  Const.  Laws ; 
chapter  61,  Laws  1909)  provides  that: 

"  •    •    •    Any  corporation  may  purchase  «ny  property  authorized  by  Its  • 
certificate  «f  Incorporatlaia,  or  necessary  for  die  use  and  lawful  purposes  of 
sucb  corporation,  and  zuay.lssae  stock  to  the  amount  of  tbe  value  thereof  in  - 
xwyment  therefor,  and  the  stock  so  issued  sbaU  be  full  paid  stock  and  not  ■ 
liable  to  any  further  call,  neither  shall  the  bolder  thereof  be  liable  for  any 
farther  payment  under  aar  of  the  provisions  of  this  chapter ;   and  in  the  ab- 
sence of  fraud  in  the  transaction  the  judgment  of  the  directors  as  to  tha' 
vaue  of  tbe  property  imrdiased  abaU  be  conclu3lT&" 

In  Lorillard  v.  Clyde,  86  N.  Y.  384,  the  court  said: 

*^t  is  further  claimed  that  the  agreement  is  Illegal,  because  it  provides  that 
iicoperty  shall  be  taken  to  represent  tbe  whole  capital,  at  a  valuation  fixed 
toy  the  parties.  We  have  not  been  referred  to  any  statute  which  prohibits 
the  organization  of  a  corporation  of  the  character  of  the  one  contemplated  by 
this  agreement,  on  the  basle  of  chattel  property  contributed  by  the  corpora- 
tors. It  cannot  be  assumed  that  the  transaction  was  not  bona  fide,  or  that 
the  valuation  put  on  tbe  vessels  was  fictitious  or  extravagant  The  value  of 
the  stock  would  depend  on  the  value  of  the  property  and  business.  The 
parties  fixing  tbe  'Raluatioa  were  the  only  parties  in  interest,  and  we  know 
■oS.  no  principle  of  public  policy  which  condemns  an  agreement  between  par- 
ties about  to  form  a  corporation,  because  by  the  arrangement  tbe  capital 
stock  is  to  be  represented  by  property  which  they  severally  contribute,  at  a 
valuation  agreed  upon  between  themselves.  If  it  had  appeared  that  the- 
organization  cxf  the  corporation  in  this  way  was  a  device  to  defraud  the- 
public,  by  putting  vainness  stock  on  the  market  having  an  apparent  basis  only^ 
a  different  question  would  be  presented." 

In  Electric  Fireproofing  Co.  v.  Smith,  113  App.  Div.  615,  99  N.  Y; 
Supp.  37,  the  court  said : 

•rrhere  is  nothing  to  show  that  the  parties  to  this  private  agreement  did  not 
honestly  and  in  good  faith  believe  that  what  was  to  be  sold  by  the  plaintiff 
wa*  worth  what  it  was  to  receive  in  exchange  therefor,  or,  in  other  words, 
was  not  worth  the  whole  capital  stock  to  be  issued  by  the  projected  new  cor- 
poration. The  legality  of  the  contract  can  be  determined  only  by  a  resort 
to  its  terms,  and,  as  stated  in  Lorillard  v,  Clyde,  86  N.  Y.  387:  'The  presumi> 
tion  la  In  favor  of  the  legality  of  contract  The  law  does  not  assume  an  in- 
teotlon  to  violate  the  law,  nor  will  an  agreement  be  adjudged  to  be  Illegal 
where  it  la  capable  of  a  construction  wtiich  will  uphold  it  and  make  it  valid.'  " 

The  business  had  been  successful  for  over  50  years.  There  was 
no  reason  to  suppose  that  it  would  not  continue  to  be  so.  The  founder 
had  left  all  his  property  to  his  widow,  and  she  and  her  sons  formed 
this  corporation.  During  the  first  year  of  its  existence  its  gross  earn- 
ings were  sufficient  to  pay  Mrs.  McClave  and  the  directors  $26,300 
and  to  show  a  net  profit  in  addition  of  $12,128.24.  So  that  I  think,  so 
far  as  the  findings  hold  an  original  fraud  in  valuation,  they  are  un- 
supported by  the  evidence  and  should  be  reversed,  and  that  Mrs.  Mc- 
Clave should  not  be  called  upon  to  account  upon  the  stock  subscrip- 
tion. 
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[2]  2.  So  far  as  her  salary  is  concerned,  I  think  she  is  called  upon 
to  account.  Neither  as  a  stockholder  nor  as  vice  president  could  she 
deplete  the  capital  of  the  company,  a  trust  fund  for  the  benefit  of  the 
creditors,  by  taking  $12,000  a  year,  or  $9,400,  as  it  was  subsequently 
reduced  to,  without  rendering  any  service  therefor.  At  the  time  of  the 
foundation  of  the  corporation  Mrs.  McClave  was  about  70  years  of 
age.  At  the  time  of  the  trial  she  was  74  or  75  and  a  paralj^ic.  This 
so-called  salary  was  in  reality  a  provision  made  for  her  instead  of 
dividends  on  her  stock.  As  principal  owner  she  was  entitled  to  share 
pro  rata  in  the  profits  of  the  business,  and  so  long  as  the  corporation 
was  prosperous  there  could  be  no  objection.  If  it  paid  its  obligations, 
there  were  no  creditors  to  object,  and  there  were  no  stockholders  to 
find  fault.  So  that  for  the  first  year  of  its  existence,  when  the  com- 
pany had  made  a  handsome  profit  above  all  the  salaries  paid,  she  did 
not  deplete  the  capital,  and  she  is  not  accountable.  But  for  the  sub- 
sequent years,  when  the  company  was  running  at  a  loss,  she  was  not 
entitled  to  divide  profits  by  way  of  salary  in  lieu  of  dividends,  when 
she  performed  no  services  and  there  were  no  profits.  So  that  for  these 
years  she  must  account. 

The  decision  should  be  modified,  by  reversing  the  findings  of  a 
fraudulent  conspiracy  and  fraudulent  overvaluation  of  the  business, 
stock,  and  good  will  transferred  to  the  corporation,  and  the  fraudu- 
lent issue  of  stock  therefor  to  Mrs.  McClave,  and  requiring  her  to 
account  for  her  subscription  to  such  stock,  and  the  decision  and  inter- 
locutory judgment  should  be  modified,  so  far  as  she  is  concerned,  by 
restricting  her  accounting  to  the  sums  received  by  her  for  salary  in  the 
years  ending  May  9,  1909,  1910,  and  April  16,  1911,  and,  as  so  modi- 
fied, affirmed,  wiUiout  costs.    All  concur. 


(168  App.  DlT.  200) 

PEOPLE  v.  EICHNER.     (No.  7486.) 

(Supreme  Court,  Appellate  Division,  First  Department    June  18,  191S.) 

1.  ROBBERT   <e=ll — EOBBEBT   IN    FlBST    DeOBEB— STATDTE. 

By  direct  provision  of  Penal  Law  (Consol.  T^aws,  c.  40)  {  2124,  there 
can  be  a  conviction  of  robbery  In  the  first  degree  through  the  aid  of  an 
accomplice  only  when  such  accomplice  was  actually  present 

[Ed.  Note.— For  other  cases,  see  Uobbeiy,  Cent  Dig,  f  11;  Dec  ^=»11.] 

2.  Homicide  ^salOO — Assault  with  an  Intent — Guilt  as  "Pbincipai»" 

Penal  Law,  §  2,  provides  that  one  who  counsels,  commands,  induces,  or 
procures  another  to  commit  a  crime  is  a  "principal."  Defendant  was 
indicted  jointly  with  two  others  as  principals  for  liaTlng  made  an  as- 
sault with  a  deadly  and  dangerous  weapon,  likely  to  produce  grievous 
bodily  harm,  with  intent  to  kill.  The  defendant  alone  was  convicted  of 
assault  in  the  second  degree ;  the  evidence  showing  that  those  Jointly  in- 
dicted with  him  were  not  the  persons  who  had  actually  committed  the 
assault,  although  the  proof  was  undisputed  that  there  had  been  an  as- 
sault by  two  persons  other  than  the  defendant,  with  whom  he  was 
acting  in  concert  Held,  that  he  was  properly  convicted  as  a  principal 
who  had  committed  the  crime  through  the  physical  agency  of  another. 


€=9For  other  cases  see  same  topic  &  KEY-NUMBEK  Is  all  Key-Numbered  Digests  &  Indexes 
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[Bd.  Note.— For  otber  cases,  see  Homicide,  Cent  Dig.  {  130 ;  Dec.  Dig. 
«e»10a 

For  other  definlttons,  see  Words  and  Fbrases,  First  and  Second  Series, 
PrindpalJ 

Appeal  frwn  Court  of  General  Sessions,  New  York  Cbunty. 

Max  Eichner  was  convicted  of  assault  in  the  second  degree,  and  he 
appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Abraham  Levy,  of  New  York  City  (Leo  J.  J.  Schwartz,  of  New 
York  City,  on  the  brief),  for  appellant. 

Charles  Albert  Perkins,  Dist.  Atty.,  Robert  S.  Johnstone,  Asst.  Dist. 
Atty.,  and  John  M.  Minton,  Jr.,  all  of  New  York  City  (Louis  Fabri- 
cant,  of  New  York  City,  on  the  brief),  for  the  People. 

CLARKE,  J.  The  indictment  chai^d  Abe  Finkelstein,  Gustave 
Greenberger,  and  Max  Eichner  with  making  an  assault  on  one  Max 
Tiger  with  a  deadly  and  dangerous  weapon  likely  to  produce  grievous 
bodily  harm  with  intent  to  kill,  and  that  they  did,  by  the  means  afore- 
said, inflict  grievous  bodily  harm  and  injury  upon  him.  This  indict- 
ment was  for  the  crime  of  assault  in  the  first  degree,  each  of  the  de- 
fendants being  charged  as  a  principal.  The  three  were  tried  together. 
All  three  defendants  interposed  the  defense  of  an  alibi.  The  jury 
acquitted  Finkelstein  and  Greenberger,  and  convicted  Eichner  of  as- 
sault in  the  second  degree. 

It  appeared  upon  the  trial  that  the  complaining  witness,  Tiger,  was 
an  employing  baker  who  kept  an  open  shop.  The  defendant  Eichner 
was  the  secretary  of  a  local  branch  of  the  Bakers'  Union.  He  testified 
that  his  "duty  was  to  take  care  of  the  members;  they  should  have 
work ;  they  should  pay  their  dues,  and  there  is  sometimes  an  open 
shop  strike,  and  if  they  get  arrested  I  shall  arrange  the  matter  to  bail 
them  out  or  to  pay  the  fine."  He  had  been  well  known  to  the  com- 
plainant for  a  number  of  years  and  had  been  employed  by  him.  The 
complainant  testified  that  about  two  months  before  the  28th  of  May, 
1913,  the  day  the  assault  took  place,  Eichner  had  said  to  him  that 
he  should  settle  with  the  union ;  "if  not,  I  will  be  in  the  biggest  trouble ; 
I  ain't  sure  for  my  life."  On  the  28th  of  May  there  was  a  strike  ot\ 
at  Tiger's  bakery  shop.  About  9  o'clock  p.  m.,  a  number  of  men  enter- 
ed the  bakeshop  and  assaulted  one  of  the  complainant's  workmen,  beat- 
ing him  so  badly  that  he  had  to  be  taken  to  the  hospital.  These  men 
then  ran  up  out  of  the  cellar.  Tiger,  who  had  been  attracted  to  the 
front  door  by  the  screams  of  his  daughter,  was  standing  at  the  top  of 
the  stairs  when  this  body  of  men  came  up.  Eichner  hit  him  on  the 
chest,  knocking  him  down  upon  his  daughter,  and  they  both  fell  to  the 
pavement  A  bystander  helped  Tiger  to  his  feet,  and  they  started  to 
pursue  the  men  who  had  come  up  from  the  basement ;  Tiger  running 
in  the  middle  of  the  street  and  shouting  for  the  police.  Two  men,  who 
were  running  on  the  sidewalk,  suddenly  left  it  and  ran  out  in  the  street, 
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and,  while  one  caught  the  daughter  and  held  her,  the  other  struck 
Tiger  with  a  blackjack  or  bar  on  the  shoulder,  dislocating  it,  felling 
him  to  the  earth,  and  very  seriously  injuring  him. 

Subsequently  Eichner  and  four  other  men  were  arrested.  Two  of 
them  were  discharged  in  the  Magistrate's  Court,  and  the  said  three  de- 
fendants were  indicted.  It  turned  out  that  Finkelstein  and  Greenberger 
were  not  bakers,  but  painters.  Tiger  had  only  seen  Greenberger  once, 
some  years  before  the  assault,  and  did  not  know  Finkelstein  at  all. 
While  they  were  identified  to  a  certain  extent,  it  being  claimed  upon 
the  trial  that  Finkelstein  was  the  man  who  struck  the  complaining 
witness  with  the  blackjack  or  bar,  the  jury  accepted  the  strong  defense 
of  alibi  interposed  in  their  behalf,  and  acquitted  them.  The  identifi- 
cation of  Eichner  was  so  strong,  made  by  people  who  had  known  him 
for  many  years,  and  his  proof  of  an  alibi  was  so  weak,  that  the  jury 
rejected  it,  and  convicted  him  of  assault  in  the  second  degree. 

The  only  point  involved  in  the  case  is  whether  the  acquittal  of  Fink- 
elstein and  Greenberger  as  defendants  was  inconsistent  with  Eichner's 
ccmviction  for  assault  in  the  second  degree,  since  the  blow  which  re- 
sulted in  the  injury  was  not  inflicted  by  Eichner  personally,  but  by  one 
of  the  other  participants  in  the  transaction.  The  appellant  claims  that 
the  verdict  was  illogical  and  unlawful,  and  all  that  the  appellant  could 
have  been  rightfully  convicted  of  was  assault  in  the  third  degree.  He 
cites  People  v.  Munroe,  190  N.  Y.  435,  83  N.  E.  476.  In  that  case  one 
Munroe  and  one  Barry  were  jointly  indicted  for  robbery  in  the  first 
degree  under  subdivision  2  of  section  228  of  the  Penal  Law,  which 
describes  the  offense  as  committed  by  a  person,  "being  aided  by  an  ac- 
complice actually  present."  The  indictment  charged  that  Barry  was 
the  accomplice  actually  present  with  Munroe  and  Uiat  Munroe  was  the 
accomplice  actually  present  with  Barry.  Barry  was  acquitted  and 
Munroe  was  convicted.    The  court  said : 

"A  grand  Jnry,  framing  an  Indictment  under  section  228,  suM.  2,  of  the 
Penal  Code,  providing  that  the  robber  must  be  'aided  by  an  accomplice  actu- 
ally present,'  Is  bound  to  plead  that  fact  and  point  out  the  accomplice,  If  able 
to  do  80,  or  arer  that  his  name  Is  unknown  to  ttiem.  In  the  case  before 
us  the  Indictment  was  properly  drawn,  and  we  are  brought  to  the  question 
whether  the  defendant  Munroe  was  legally  convicted ;  his  accomplice,  Barry, 
having  been  found  not  guilty.  •  •  •  The  evidence  that  convicted  Munroe 
also  convicted  Barry;  If  it  was  not  sufficient  to  convict  Barry,  it  is  clear 
that  It  was  insufficient  to  convict  Munroe.  The  acquittal  of  Barry  amounted 
to  this,  In  substance:  The  jury  found  that  Barry  was  not  actually  present 
at  the  time  of  the  robbery  aiding  Munroe.  This  being  the  fact,  how  was  it 
possible  to  convict  Munroe  of  robbery  in  the  first  degree?" 

The  court  cited  People  v.  Massett,  7  N.  Y.  Supp.  839,*  where  Mas- 
sett  was  jointly  indicted  with  two  other  men  for  robbery  in  the  first 
degree,  and  where  the  two  other  men  were  acquitted  and  Massett  con- 
victed.   Van  Brunt,  P.  J.,  said : 

"The  Jury,  in  the  consideration  of  this  evidence,  either  •  •  •  Tlolatel 
tbetr  oaths  in  the  acquittal  of  Cornell  and  Lull  or  in  the  conviction  of  Mas- 
sett, because,  as  already  stated,  the  evidence  against  the  one  was  precisely 

t  Reported  In  full  in  the  New  York  Supplement ;  reported  as  a  memo- 
randum decision  without  opinion  In  55  Hun,  006. 
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tbe  aame  as  the  evidence  against  tbe  otbers.    They  were  all  engaged  in  the 
robbery,  or  none  of  them." 

{1,  2]  There  is  a  radical  difference  between  the  crime  of  robbery 
in  the  first  degree,  which  depends  upon  the  actual  presence  of  an  ac- 
complice to  constitute  the  crime,  and  that  in  the  case  at  bar.  Here 
three  defendants  were  indicted  as  principals.  The  actual  presence  at 
the  site  of  the  crime  of  neither  of  them  was  necessary  in  order  to  con- 
stitute the  crime  for  which  they  were  indicted,  nor  for  the  lesser  de- 
gree, of  which  Eichnor  has  been  convicted.  Nor  is  there  a  conspiracy 
alleged  in  the  indictment.  Under  an  indictment  charging  a  person  as 
a  direct  common-law  principal,  it  may  be  shown  that  he  either  com- 
mitted the  act  himself,  or  that  he  acted  in  conjunction  with  those  who 
did  ccttnmit  it  In  People  v.  Katz,  154  App.  Div.  44,  139  N.  Y.  Supp. 
137,  affirmed  209  N.  Y.  311,  103  N.  E.  305,  Ann.  Cas.  1915A,  501,  the 
defendant  appealed  from  a  judgment  convicting  him  of  grand  larceny 
in  the  first  degree.    The  court  said : 

"The  basis  of  the  charge  against  the  defendant,  as  it  developed  upon  the 
trial,  was  the  allegation  that  he  conspired  with  one  Clark,  described  aa  a 
curb  broker,  one  Persch,  and  one  Sherwood,  the  cashier  of  a  stock  brokerage 
firm,  to  steal  certain  stock,  the  property  of  one  Helnze.  TKe  scheme  de- 
vised to  obtain  possession  of  the  stock  was  bold  and  ingenious,  and  Involved 
the  intervention!  <rf  the  officers  of  a  trust  company.  It  was  not  charged 
that  defendant  actually  and  physically  stole  the  stock.  He  was  claimed  to 
be  what,  in  former  days,  would  have  been  termed  'an  accessory  before  the 
fact,'  but  was  charged  and  indicted  as  a  principal  under  the  provisions  of 
section  29  of  the  Penal  Code  (now  Penal  Law,  §  2).  He  was  indicted  alone ; 
Clark,  Sherwood,  Persch,  and  Field  being  separately  indicted.  Defendant's 
Indictment  does  not  mention  any  one  else  as  having  been  concerned  In  the 
larceny,  and  does  not  explain  that  defendant  is  charged  with  the  crime  be- 
cause he  aided  and  abetted  others  in  committing  It.  It  simply  charges  him. 
substantially  in  the  words  of  the  statute,  with  having  committed  the  crime. 
It  Is  strongly  urged  that  su<^  an  indictment  Is  Insufficient  under  the  cir- 
cumstances of  the  case,  and  that  the  indictment  should  have  alleged  who 
is  said  to  have  physically  committed  the  crime.  The  Court  of  Appeals 
In  People  v  BUven,  112  N.  X.  79  [19  N.  R  638,  8  Am.  St.  R^.  701],  seems  to 
have  entertained  a  contrary  opinion,  and  it  is  a  well-known  fact  in  the  legal 
history  of  this  state  that  the  same  contentions  now  made  by  the  defendant 
were  vehemently  urged  upon  the  Court  of  Appeals  on  the  motion  for  a  reargu- 
ment  of  the  appeal  from  the  conviction  for  murder  in  People  v.  Patrick, 
and  were  necessarily  overruled  when  the  motion  for  reargument  was  denied. 
People  V.  Patrick,  183  N.  X.  62  [75  N.  E.  963.]  We  are  of  the  opinion,  there- 
fore, that  this  objection  to  the  indictment  Is  not  well  founded." 

On  appeal  (209  N.  Y.  311,  at  page  325,  103  N.  E.  305,  at  page  309, 
Ann.  Cas.  191 5A,  501),  Judge  Werner  said: 

"The  learned  counsel  for  the  defendant  argues  that  the  Indictment,  which 
charges  the  defendant  as  principal,  is  not  sustained  by  proof  that  he  aided 
and  abetted  others  who  were  not  jointly  indicted  with  him.  The  intlictment 
contains  three  counts,  but  the  only  one  we  need  consider  is  the  first,  which 
ctiarges  larceny  in  the  simple  common-law  form.  This  count  charges  the  de- 
fendant with  feloniously  stealing,  taking,  and  carrying  away  the  property 
described,  and  the  argument  Is  that  such  a  charge  Is  not  sufficient  to  permit 
proof  that  the  defendant  aided  and  abetted  others  in  tbe  consummadon  of 
a  conspiracy  to  commit  larceny.  Over  against  this  argument  we  quote  the 
plain  language  of  the  statute  that  'a  person  concerned  In  the  commission 
of  a  crime,  whether  he  directly  commits  the  act  constituting  the  offense  or 
aids  and  abets  in  its  commission,  and  whether  present  or  absent,  and  a  person 
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who  directly  or  indirecay  counsels,  commands,  Induces  or  procures  anotber 
to  commit  a  crime,  is  a  'principal.'  Penal  Law,  g  2  (Consol.  Laws,  c.  40). 
•  •  •  Under  the  statute  (Penal  Law,  §  2)  he  is  a  principal,  if  he  has 
feloniously  taken  any  part  in  the  commission  of  the  crime,  and  it  was  there- 
fore proper  to  Indict  him  separately,  or  Jointly  with  others.  Either  form  of 
indictment  wUl  sustain  a  conviction  based  upon  evidence  establishing  his 
guilty  participation  in  the  crime,  even  though  he  may  not  have  been  present 
at  its  final  consummation.  Peoples  v.  Bliven,  112  N.  Y.  79  [19  N.  K.  688,  8 
Am.  St.  Kep.  701] ;  People  v.  Patrick,  183  N.  X.  52  [75  N.  E.  963]." 

People  V.  Adrogna,  139  App.  Div.  595,  124  N.  Y,  Supp.  68,  was  an 
appeal  from  a  judgment  convicting  the  defendant  of  the  crime  of  ex- 
tortion.   The  court  said : 

''There  is  no  direct  evidence  that  the  defendant  wrote  the  letters,  or  any 
of  them,  and  for  this  reason  it  is  urged  that  the  defendant  could  not  be  con- 
victed under  the  indictment  charging  extortion  by  means  of  threats  that 
the  defendant  would  kill  Scarito.  But  be  could  be  convicted  under  the  in- 
dictment, not  only  if  he  wrote  the  letters  himself,  but  also  if  be  acted  in 
conjunction  with  those  who  did  write  them.  People  v.  Bliven,  112  N.  T. 
79  [19  N.  E.  638,  8  Am.  St  Rep..  701] ;  People  v.  McKane,  143  N.  X,  455 
[38  N.  E.  960] ;  People  v.  Giro,  197  N.  Y.  152  [90  N.  E.  432.]" 

In  People  v.  Micelli,  156  App.  Div.  756,  at  page  759, 142  N.  Y.  Supp. 
102  at  page  105,  the  court  said : 

"It  is  true  that  he  was  not  indicted  for  conspiracy.  In  People  ▼.  McElane, 
143  N.  Y.  455  [38  N.  B.  950],  it  was  said:  'No  conspiracy  was  charged  In 
the  indictment,  nor  was  It  necessary,  since  the  conspiracy,  if  shown,  was  evi- 
dence in  support  of  the  charge  stated  from  which  the  Jury  might  find  the 
main  fact  in  Issue.  •  *  *  when  a  conspiracy  is  shown,  or  evidence  on 
the  subject  given  sufficient  for  the  jury,  then  the  acts  and  declarations  of 
the  conspirators,  in  furtherance  of  its  puri>ose  and  object,  are  competent, 
and  in  a  case  like  this  it  is  not  necessary,  in  order  to  make  such  proof  com- 
petent, tbat  the  conspiracy  should  be  charged  in  the  indictment'  To  the 
same  effect.  People  v.  Putnam,  90  App.  Div.  125,  85  N.  Y.  Supp.  1056,  affirmed 
on  opinion  below,  179  N.  Y.  518  [71  N.  B.  1135  ]" 

It  was  shown  here  that  a  number  of  men,  of  whom  Eichner  was 
one,  and  inf  erentially  the  leader,  entered  Tiger's  bakeshop  and  violent- 
ly assaulted  one  of  his  employes;  that,  escaping  from  the  shop,  they 
were  met  by  Tiger ;  that  Eichner  struck  him,  knocking  him  down ;  that 
Eichner  and  the  men  accompanying  him  ran  away;  that  Tiger  pursued, 
shouting,  "Police!"  that  two  of  the  company  thereupon  left  the  side- 
walk, and,  while  one  seized  his  daughter,  the  other  struck  him  down 
with  a  bar  or  blackjack.  This  is  established  by  the  evidence  and  found 
by  the  jury.  The  verdict  also  established  that  the  two  men  who  left 
the  sidewalk  were  not  Finkelstein  and  Greenberger,  but  two  other  un- 
identified individuals,  who  were  engaged  with  Eichner  in  the  transac- 
tion. It  does  not  seem  to  me  that  Eichner  is  any  the  less  guilty  because 
the  immediate  assailant  of  Tiger  was  not  identified.  If  he  would  have 
been  responsible  if  the  blow  had  been  delivered  by  Finkelstein,  I 
think,  Finkelstein's  alibi  having  been  accepted,  he  is  equally  responsible 
for  the  blow  delivered  by  his  unidentified  associate.  If  Eichner  alone 
had  been  indicted,  his  conviction  on  this  evidence  could  have  been  sus- 
tained. If  he  had  been  tried  separately,  the  same  result  would  have 
followed.  So  far  as  Eichner  is  concerned,  his  responsibility  depends 
upon  the  fact  that  the  actual  blow  with  the  dangerous  weapon  was  de- 
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livered  by  a  person  engaged  with  him  in  the  same  transaction,  and  not 
upon  the  identification  of  that  person  with  a  man  named  in  the  same 
indictment  as  a  principal. 

I  think  the  judgment  of  conviction  should  be  affirmed.    Order  filed. 
All  concur. 


(168  App.  Div.  337) 

DIXEY  V.  A.  H.  WOODS  PBODUCTIONS  00.     (No.  7355.) 

(Supreme  Court,  Appellate  Division,  First  Department     June  18,  1915.) 

1.  Master  and  Sebvakt  9=>80 — Contbact  of  SIkplotkent— Wbongful  Dis- 

OHABGE — Evidence. 

In  an  action  hj  an  actor  on  a  contract  of  employment  for  a  spedfled 
period  and  compensation,  evidence  Iteld  to  show  that  defendant  dls- 
cliarged  the  actor  without  cause  and  refused  to  permit  htm  to  render 
the  services  he  bad  agreed  to  render. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  107- 
127;  Dec.  Dig.  «S=380.] 

2.  Masteb   and   Servant  ®=>73 — Contract   ov  Employment— Constbdction 

— "When  Bebviceb  Wbbe  Bendebed." 

A  c<mtract  between  a  theatrical  manager  and  an  actor  recited  that 
the  manager  was  desirous  of  employing  the  actor  for  approximately  11 
weeks,  that  the  actor  engaged  to  support  an  actress  in  a  play  during  the 
period  "at  a  salary  of  ?600  per  week  for  each  and  every  week  when  serv- 
ices are  rendered,"  and  that  the  actor  agreed  to  render  services  to  Ibe 
beet  of  his  aUll^  for  performances  each  week,  without-  compensation 
for  rehearsals,  or  for  performances  in  which  he  did  not  actually  render 
services,  or  for  nonplaylng  nights.  Held,  that  the  contract,  construed 
as  a  whole,  evidenced  a  mutual,  binding  agreement  between  the  parties 
for  a  definite  period  of  11  weeks,  during  which  the  actor  was  to  render 
services  for  the  manager,  and  the  actor  could  recover  compensation 
notwithstanding  a  wrongful  discharge;  the  words  "when  services  are 
rendered,"  in  the  quoted  clause,  being  intended  to  mean  no  more  than 
the  dne  performance  of  the  contract  of  employment  by  the  actor. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  {{ 
»(m02;   Dec.  Dig.  «=»78.] 

3.  Masteb  and  Sebvant  «=»3 — Contbact  of  Emplottment— CoNSTsncnoN. 

Where  the  intent  of  parties  to  make  a  mutually  binding  contract  of 
employment  for  a  definite  term  Is  plain,  the  court  will  not  thwart  it  by 
any  forced  construction  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  M  2, 
3;  Dea  Dig.  <g=33.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  E.  Dixey  against  the  A.  H.  Woods  Productions 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial  (88  Misc.  Rep.  506,  151  N,  Y.  Supp.  224),  defend- 
ant appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

William  N.  Cohen,  of  New  York  City,  for  appellant 

Samuel  H.  Wandell,  of  New  York  City,  for  respondent 

DOWLING,  J.  Plaintiff  and  defendant  on  June  29,  1911,  entered 
into  a  contract  in  writing  whereby  the  former  was  to  render  services 

^s»For  oUier  casta  Me  aama  topto  &  KBT-NUMBBR  In  all  Ker-Nombared  Dlgeata  A.  lDd«xti> 
154N.T.S.— 4 
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for  the  latter  as  an  actor,  supporting  Marguerite  Sylva  in  a  play 
called  "Gypsy  Love"  from  the  opening  date,  which  was  to  be  about 
October  1,  1911,  to,  or  about,  December  6,  1911,  at  a  weekly  salary  of 
$600,  and  thereafter,  and  on  or  about  December  23,  1911,  defendant 
was  to  star  plaintiff  in  a  play  called  "The  Greyhound"  (provided  the 
play  proved  satisfactory  to  the  managers),  and  pay  him  for  his  serv- 
ices 10  per  cent,  of  the  gross  weekly  receipts,  guaranteeing  that  his 
share  should  not  be  less  than  $600  per  week.  Both  of  these  promises 
to  pay  were  followed  by  the  words  "when  services  are  rendered." 

Plaintiff  rehearsed  his  part  in  "Gypsy  Love"  for  four  weeks,  during 
which  time,  pursuant  to  the  terms  of  the  contract,  he  received  no  sal- 
ary. The  production  opened  at  the  Forrest  Theater,  in  Philadelphia, 
on  October  2,  1911.  Woods,  president  of  defendant,  was  present 
thereat,  and  according  to  plaintiff  told  him  that  he  (plaintiff)  did  not 
have  a  very  good  part  in  the  piece,  and  that  Woods  had  brought  on 
another  man,  one  McDonough,  whom  he  proposed  to  put  in  the  part, 
as  he  did  not  think  it  was  good  enough  for  Dixey  to  appear  in,  in 
New  York ;  that  he  could  get  McDonough  much  cheaper,  and  would 
rather  pay  Dixey  while  he  was  lying  idle  awaiting  the  production  of 
"The  Greyhound."  Woods  expressed  his  fear  that  Dixey's  appearance 
in  "Gypsy  Love"  might  hurt  his  professional  standing  and  injure  his 
availability  from  a  business  standpoint,  to  which  Dixey  replied  that  he 
was  ready  and  willing  to  play  his  part  in  "Gypsy  Love"  and  did  not 
care  about  the  consequences,  and  Woods  replied,  "No,  I  am  going  to 
put  this  man  into  the  rehearsal."  McDonough  then  began  to  rehearse 
the  part,  and  did  so  continuously  until  he  was  assigned  to  take  Dixey's 
place  regularly,  beginning  with  the  Wednesday  matinee  of  the  second 
week  of  the  play's  run.  Dixey,  who  was  well  acquainted  with  Mc- 
Donough, was  in  the  latter's  dressing  room,  giving  him  instructions 
as  to  his  costumes,  when  Woods  entered,  and,  saying  that  Miss  Sylva 
was  ill  and  both  stars  could  not  be  out  of  the  play  together,  told  Dixey 
to  go  on  for  the  matinee,  which  he  did.  McDonough  made  his  first 
appearance  at  the  evening  performance,  continuously  taking  Dixey's 
part  thereafter. 

Dixey  remained  in  Philadelphia  until  the  end  of  the  week,  and  on 
Saturday  had  a  conversation  with  Woods,  in  which  the  former  said 
he  was  willing  to  remain  idle,  provided  his  salary  for  the  remaining 
1 1  weeks  was  paid  preceding  the  opening  of  "The  Greyhound,"  and  the 
latter  said  "that  would  be  all  right."  But,  when  Dixey  asked  for 
his  salary  that  evening,  the  cashier  said  there  were  no  salaries  to  be 
paid,  and  he  would  see  him  in  New  York,  but  finally  let  him  have  $200. 
When,  after  many  efforts,  Dixey  succeeded  in  seeing  Woods  in  New 
York,  the  latter  said  it  was  "all  a  mistake,"  and  requested  him  to 
call  again,  when  he  told  Dixey  that  since  his  last  talk  with  him  the 
courts  had  decided  that  an  actor  could  not  get  any  salary  while  he  was 
lying  idle,  and  therefore  he  refused  to  pay  him.  Dixey  worked,  in  all, 
one  whole  week  and  part  of  the  second  (down  to  and  including  the 
Wednesday  matinee).  He  remained  idle  throughout  the  remainder  of 
the  11  weeks  for  which  he  was  employed  to  play  in  "Gypsy  Love." 
He  was  present  at  the  Forrest  Theater  every  night  during  the  balance 
of  the  week  in  Philadelphia,  and  when  the  play  came  to  New  York  re- 
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ported  at  the  Globe  Theater  to  Slocum,  defendant's  representative,  and 
was  there  every  night  while  the  show  was  playing.  His  total  compen- 
sation under  the  "Gypsy  Love"  contract  was  to  be  $6,600,  and  he  had 
been  paid  $1,300  in  all  by  defendant,  leaving  a  balance  of  $5,300,  which, 
with  interest,  amounted  to  $6,254,  for  which  sum  the  jury  found  in  his 
favor.  It  appears  that  defendant  never  finally  was  satisfied  with  "The 
Greyhound,"  and  did  not  in  fact  produce  it,  so  that  plaintiff  made  no 
claim  for  any  salary  under  the  second  part  of  the  contract,  by  which 
he  was  to  be  starred  therein, 

[1]  Defendant  sought  to  show  by  the  testimony  of  Woods,  its  pres- 
ident, that  Dixey  had  come  to  him  after  the  opening  of  the  play  in  Phil- 
adelphia and  told  him  he  had  decided  he  would  not  open  in  New 
York  with  the  play,  because  the  part  he  had  was  a  very  bad  one,  and 
the  critics  there  would  ^"crucify"  him;  that  Woods  "begged"  him 
to  play  in  New  York,  but  he  persisted  in  his  refusal,  deeming  the 
part  he  was  playing  so  poor  that  it  would  injure  him  to  be  seen  in  it 
there.  Woods  testified  that  the  salary  paid  to  McDonough  was  either 
$150  or  $200,  and  that  he  had  communicated  with  McDonough  about 
playing  the  part  after  Dixey  told  him  he  would  not  open  in  New 
York  and  that  he  had  better  get  another  man.  He  entirely  denied 
Dixey's  version  of  what  occurred  between  them  at  their  various  inter- 
views, and,  so  far  from  discharging  Dixey,  claimed  that,  even  after 
McDonough  was  playing  the  part,  he  and  Dixey  saw  the  performance 
together,  and  he  told  Dixey  he  thought  McDonough  was  very  bad, 
and  he  would  like  to  have  Dixey  open  in  New  York,  when  Dixey  again 
refused.  At  the  close  of  his  direct  examination  he  said  that  he  told 
Dixey  to  report  every  night  at  the  New  York  Theater.  Woods  is 
sought  to  be  corroborated  by  William  S.  Levine  and  Jacob  J.  Ros- 
enthal, both  connected  with  the  "Gypsy  Love"  company.  In  rebuttal 
Dixey  absolutely  denied  all  their  testimony  as  to  his  refusal  to  play 
in  New  York  and  as  to  Woods'  insistence  on  his  appearance  there. 
The  verdict  of  the  jury  that  defendant,  and  not  plaintiff,  had  breached 
the  contract,  we  deem  fully  warranted  by  the  evidence,  which  justified 
the  finding  that  defendant  had  discharged  the  plaintiff  without  reason 
or  cause,  and  refused  to  permit  him  to  render  the  services  he  had 
agreed,  and  was  ready  and  willing,  to  perform. 

[2]  Defendant,  however,  claims  that  no  cause  of  action  was  estab- 
lished by  plaintiff,  because  he  was  to  be  paid  only  for  services  rendered, 
and  that  although  defendant,  by  discharging  him  and  refusing  to  allow 
him  to  continue  to  act  in  his  part,  prevented  him  from  rendering  any 
services,  it  cannot  be  held  to  any  liability  therefor.  We  think  that  this 
is  putting  upon  the  contract  in  question  a  strained,  unwarranted,  and 
unnatural  construction,  and  one  which  would  work  grievous  injustice. 
The  contract,  so  far  as  it  is  material  to  the  question  tmder  discussion, 
recited  that: 

"Whereas,  the  said  managers  are  engaged  in  the  theatrical  business  as 
managers  and  producers,  and  are  desirous  of  employing  the  said  artist,  for 
the  time  and  upon  the  terms  hereinafter  contained;  and  whereas,  the  said 
artist  possesses  unique,  special,  and  extraordinary  qualities  as  an  actor,  and 
is  desirous  of  being  employed  by  and  appearing  under  the  management  of 
the  said  managers  for  the  time  and  upon  the  terms  and  conditions  herein 
contained,"  the  parties  thereto  agree: 
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"First,  (a)  That  the  said  artist  Is  hereby  especially  engaged  and  employed 
by  the  said  managers  to  support  Marguerlta  Sylva  In  a  play  entitled  'Gypsy 
Ix>ve,'  from  the  (^>eDing  of  said  attraction,  which  will  be  about  October  1, 
1911,  to  on  or  about  December  16,  1911,  at  a  salary  of  $600  per  week,  for 
each  and  every  week  when  services  are  rendered.  Said  artist  to  be  adver- 
tised as  being  especially  engaged  for  'Gypsy  Love'  on  all  advertising  matter. 

"Second,  (a)  Said  artist  does  hereby  agree  to  become  engaged  and  employed 
by  said  managers,  and  to  render  services  to  the  best  of  his  skill  and  ability 
for  the  number  of  performances  each  week  as  shall  be  in  accordance  With 
the  legal  custom  of  all  places  of  amusement  in  the  various  dtles  In  whlcta 
said  artist  Is  directed  to  appear,  and  at  such  theaters,  apma.  bouses,  and 
other  places  of  amusement,  in  the  United  States  and  Canada,  as  may  be 
required  by  said  managers,  and  to  play  the  role  assigned  to  him  for  the 
aforesaid  compensation,  with  the  terms  and  conditions  herein  provided. 
♦  •  •  (c)  Said  artist  shall  receive  no  compensation  for  rehearsals  or  for 
performances  in  which  he  does  not  actually  render  services,  or  for  nonplay- 
ing  nights  during  the  term  of  this  contract,  whldi  occur  because  of  acci- 
dent, or  his  sickness,  public  calamity,  or  from  the  act  of  God  or  the  public 
enemy. 

"Third,  (a)  Said  managers  and  said  artist  further  agree  that  the  services 
of  said  artist  to  be  performed  for  the  said  managers  shall  be  unique,  special, 
and  extraordinary,  and  for  the  said  reason,  and  in  consideration  of  the 
terms  of  this  contract,  and  for  the  further  reason  that  the  said  artist  pos-  ■ 
sesses  extraordinary  ability  as  an  actor,  the  said  artist  agrees  that  he  will  not 
render  any  services  to  any  person  or  persons,  firm,  or  corporation,  during 
the  term  of  this  contract,  except  upon  written  consent  of  said  managers  flrat 
had  and  obtained." 

Taken  together,  these  provisions  constitute  a  mutual,  binding  agree- 
ment between  the  parties  for  a  definite  period  of  11  weeks,  during 
which  the  artist  is  to  render  services  for  the  manager,  and  for  no  one 
else  without  the  latter's  written  consent.  The  artist  obligates  him- 
self to  perform  services  for  the  manager  during  the  term  of  the  con- 
tract; the  manager  obligates  himself  to  pay  the  artist  the  stipulated 
salary  during  that  term.  But  there  are  certain  exceptions  to  the  abso- 
lute right  of  the  artist  to  receive  salary  during  the  term  of 'the  con- 
tract. •  They  are  specifically  enumerated :  (1)  Services  at  rehearsals. 
In  the  case  at  bar  the  rehearsals  occurred  before  the  plaintiff's  salary 
began  to  run.  As  to  rehearsals  subsequently  had,  this  exception  could 
only  operate  to  bar  extra  compensation  therefor.  (2)  Performances 
in  which  the  artist  does  not  actually  render  services,  which  occur  be- 
cause of  his  sickness  or  accident.  While  this  may  seem  harsh,  as 
punishing  the  actor  for  inability  to  render  service,  for  which  he  is  not 
responsible,  it  is  not  so  when  one  considers  the  effect  of  his  absence 
on  the  company,  perhaps  preventing  a  performance,  or  at  least  requir- 
ing the  services  of  a  substitute.  But  this  very  exception  contemplates 
a  case  where  the  actor  is  expected  by  the  manager  to  render  services 
and  does  not  do  so.  (3)  Nonplaying  nights,  caused  by  public  calamity 
or  the  act  of  God  or  the  public  enemy.  This  exception  is  justified  by 
the  interference  with  the  manager's  business  by  events  both  unexpected 
and  of  general  concern,  by  which  it  would  be  unfair  that  the  actor 
should  profit,  while  his  employer  loses. 

Read  in  conjunction  with  the  paragraph  marked  "First,  (a),"  these 
provisions  indicate  that  the  words  "when  services  are  rendered"  were 
intended  by  the  parties  to  mean  no  more  than  the  due  performance  of 
the  contract  of  employment  by  the  employed.    If  they  are  to  be  taken 
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literally,  then  the  second  and  third  exceptions  quoted  are  meaning- 
less and  superfluous,  for  under  the  construction  sought  for  by  defend- 
ant the  artist,  by  the  very  terms  of  the  contract  thus  construed,  would 
not  be  entitled  to  be  paid  anything  when  he  failed  to  render  services, 
no  matter  what  the  cause  might  be,  whether  produced  by  his  agency, 
that  of  the  defendant,  or  of  a  third  party.  We  are  therefore  of  the 
opinion  that,  when  the  defendant  agreed  to  pay  plaintiff  for  services 
rendered,  the  right  to  receive  compensation  was  not  limited  to  actual 
public  appearances,  but  extended  as  well  to  so  much  of  the  contract 
period  within  which  plaintiff  was  ready,  willing,  and  able  to  perform 
the  services  contracted  for,  presented  himself  for  the  services  required 
of  him,  and  was  prevented  from  rendering  such  services  by  the  un- 
lawful, arbitrary,  and  unjustifiable  acts  of  the  defendant. 

[3j  Nor  can  it  be  argued  successfully  that  defendant  had  a  right  to 
termmate  this  period  at  will.  Where  the  intent  of  the  parties  to  make 
a  mutually  binding  agreement  of  employment  for  a  definite  term  is 
plain,  the  court  will  not  interfere  to  thwart  it  by  any  forced  construc- 
tion of  its  terms.  As  was  said  in  Moran  v.  Standard  Oil  Co.,  211  N. 
Y.  187,  105N.E.217: 

"Note,  also,  that  the  writing  in  Its  opening  words  Is  described  as  an  agree- 
ment, and  that  the  engagements  of  each  party  are  couched  In  terms  of  agree- 
ment, and  not  merely  of  promise.  The  plaintiff  'agrees'  to  serve  for  five 
years.  The  defendant  'agrees'  to  pay  him  at  certain  rates.  The  Tery  word 
'agreement'  connotes  a  mutual  obligation.  Benedict  v.  Fincus,  191  N.  T.  377, 
883,  384  [84  N.  R.284].  There  may  be  a  'promise'  to  serve  without  a  promise 
to  employ,  but  there  can  be  no  'agreement'  for  service  without  mutuality  of 
rights  and  duties.  Ricbards  v.  Edlck,  IT  Barb.  260,  263 ;  Baldwin  v.  Humph- 
rey, 44  N.  Y.  609,  615.  •  •  •  These  words  are  equally  applicable  to  the 
contract  before  us.  Just  as  the  plaintiff  impliedly  undertakes  to  serve  at 
the  rates  which  the  defendant  'agrees'  to  pay,  so  the  defendant  impliedly 
undertakes  to  accept  for  the  designated  term  the  service  which  the  plaintiff 
'agrees'  to  render.  »  •  •  There  are  times  when  reciprocal  engagements 
do  not  fit  each  other  like  the  parts  of  an  indented  deed,  and  yet  the  whole 
contract,  as  was  said  in  McCall  Co.  v.  Wright,  133  App.  Dlv.  62,  68  [117  N. 
Y.  Supp.  775]  may  be  'instinct  with  *  •  •  an  obligation,'  imperfectly  ex- 
pressed. If  the  defendant  meant  the  plaintiff  to  understand  that  it  bad  a 
right  to  discharge  him  at  pleasure,  it  could  easily  have  said  so  in  words 'too 
clear  for  mlsconstracti<HL  We  think  It  did  not  say  so,  but  by  Implication 
said  the  contrary." 

We  do  not  deem  the  decisions  in  Pollock  v.  Schubert  Theatrical  Co., 
146  App.  Div.  628,  131  N.  Y.  Supp.  386,  and  Plympton  v.  Liebler,  156 
App.  Div.  944,  142  N.  Y,  Supp.  1140,  decisive  of  the  questions  here 
presented.  In  the  former  case  the  contract  was  to  pay  for  each  and 
every  week  when  plaintiff  "publicly  appeared  and  performed,"  and  not 
only  did  plaintiff  there  concededly  not  publicly  appear  and  perform, 
but,  as  the  court  said : 

"There  is  no  allegation,  or  any  fact  pleaded  from  which  such  allegation 
can  be  inferred,  to  the  effect  that  the  defendant  bound  itself  to  give  the 
plaintiff  employment  or  permit  him  to  appear  or  publicly  perform  for  any 
specified  time.  It  simply  agreed  it  would  pay  him  for  such  time  as  he  'pub- 
licly appeared  and  performed' ;  in  other  words,  under  the  contract  us 
pleaded,  it  was  entirely  optional  with  the  defendant  whether  it  would  give 
the  plaintiff  actual  employment  or  not,  but,  if  it  did,  It  was  to  pay  him  the 
compensation  agreed  upon,  and  there  are  no  aUegatioos  in  the  complaint 
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to  the  effect  that  the  plaintiff  has  not  been  fally  paid  for  each  and  every 
week  that  he  did  apiiear  and  publicly  perform.  This  being  so,  it  seems  to  me 
a  cause  of  action  is  not  alleged." 

In  the  case  at  bar  the  complaint  alleges  that  the  agreement  between 
the  parties  was  one — 

"wherein  and  whereby  the  said  defendant  engaged  and  hired  this  plaintiff  to 
work  for  it  and  render  certain  services  as  an  actor,  in  connection  with  the 
production  of  a  certain  theatrical  play  known  as  'Gypsy  Liove'  for  the  term 
of  11  weeks  beginning  the  1st  day  of  October,  1911,  and  ending  the  16th  day 
of  December,  1011,  and  agreed  to  pay  plaintiff  therefor  the  sum  of  $600 
weekly,  and  that  this  plaintiff  agreed  with  defendant  bo  to  work  and  serve 
for  the  said  time  and  for  the  said  compensation." 

In  this  construction  of  the  legal  effect  of  the  contract  we  have  al- 
ready indicated  our  concurrence.  Then  follow  appropriate  allega- 
tions of  plaintiff's  rendition  of  services  at  rehearsals,  due  performance 
by  him  of  all  the  conditions  of  the  contract  by  him  to  be  performed, 
and  his  wrongful  discharge  by  the  defendant,  together  with  his  readi- 
ness and  willingness  to  carry  out  the  agreement.  The  condition  of 
both  the  pleading  and  the  proof  is  thus  quite  different  from  the  Pol- 
lock Case.  Moreover,  in  that  case  the  contract  was  radically  different 
from  the  case  at  bar,  and  contained  none  of  the  provisions  which  in  our 
opinion  determine  its  construction.  In  the  Plympton  Case  the  contract 
much  more  nearly  resembled  the  one  under  consideration,  although 
there  was  there  an  agreement  to  pay  only  "while  actually  performing" ; 
but  we  do  not  deem  it  determinative  of  the  present  appeal,  the  points  of 
difference  being  sufficient  to  emphasize  the  greater  mutuality  of  the 
present  contract. 

The  judgment  and  order  appealed  from  will  therefore  be  affirmed, 
with  costs.    All  concur. 


(168  App.  Div.  483) 

CONTINENTAL  SECURITIES  CO.  et  al.  v.  BELMONT  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    June  11,  lOlS.) 

1.   COBPOBATIONS       «=>30 — MiSAFPLIOATIOIT       BT       DiBKCTOBS— StOCKHOLDEBS' 

Right  of  Action. 

A  contractor  for  subway  construction  was  not  financially  able  to 
carry  out  the  contract,  and  defendant  B.  organized  a  construction  com- 
pany, capitalized  at  $6,000,000,  under  an  agreement  whereby  he  and  his 
associates  were  to  receive  one-quarter  and  the  construction  company 
three-quarters  of  the  profits,  and,  after  the  subway  was  constructed, 
the  shareholders  of  the  construction  company  entered  Into  an  agree- 
ment providing  for  the  organization  of  a  new  operating  company  and 
an  exchange  of  stock  of  the  construction  company  for  capital  stock  of 
the  operating  company  amounting  to  $9,600,000,  and  designated  B.  as 
banker  to  attend  to  the  exchange  of  stock  and.  to  acquire  an  operating 
franchise,  by  obtaining  the  control  of  some  existing  corporation  owning 
and  operating  a  railway  in  the  city  and  to  acquire  the  stock  of  other 
companies  necessary  to  the  operating  company  on  terms  acceptable  to 
him  and  to  issue  stock  of  the  operating  company  in  payment,  and  B. 
acquired  95  per  cent  of  the  stock  in  the  two  mllways  operating  in  the 
city  for  about  $270,000,  and  other  holdings,  and  took  a  participating  cer- 
tificate for  15,000  shares  of  the  proposed  operating  company  at  a  par 

AssFor  otber  cases  see  same  topic  ft  KICY-NUMBER  in  all  Key-Nombered  Digests  ft  Indexes 
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valne  of  $1,500,000  In  return  for  his  holdings  and  other  services,  which 
stock  was  dedicated  to  the  purposes  of  the  proposed  operating  company 
and  was  fairly  worth  the  amount  of  Its  stock  ttfken  by  defendant,  and 
after  the  incorporation  of  a  rapid  transit  company  defendant's  offer  to 
exchange  his  holdings  for  $15,(KX),000  of  its  stock  was  accepted.  Held, 
in  an  action  by  subsequent  stockholders  of  the  new  rapid  transit  company 
to  require  B.  and  the  company's  directors  at  Its  original  organization  to 
account  to  the  company  for  alleged  misappropriation  of  stock  issued  to 
B.,  that,  even  If  a  fiduciary  relation  attached  to  B.'s  purchase  and  re- 
sale of  his  holdings,  that  it  was  no  more  than  a  plan  to  share  in  the 
profits  of  the  construction  company  authorized  by  its  shareholders,  to 
whom  only  B.  stood  in  a  fiduciary  relation,  and  that,  where  the  issue 
had  never  been  disaffirmed,  it  had  no  right  as  against  him  or  its  di- 
rectors at  its  organization. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  97-100; 
Dec.  Dig.  «=s>30.] 

2.  CoBFOBATioNs  9=330 — Acts  of  Dibectobs — Stockholders'  Sum. 

Snch  action,  being  a  derivatlye  action,  asserting  ri^ts  of  the  corpora- 
tion itself,  the  introduction  of  plaintiffs  as  subsequent  stockholders  did 
not  clothe  the  rapid  transit  company  with  enlarged  powers  as  to  trans- 
actions between  its  organizers,  so  that  plaintiffs  had  no  action  against 
the  promoter  or  the  company's  directors  at  its  organization. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  it  97-100 ; 
Dec.  Dig.  ®=»30.J 

3.  LnoTATioN   OF  Actions  <S!=»37 — Stockholobbs'   Action— Misapplication 

BY  DiBKOTORB. 

A  stockholders'  action  on  behalf  of  the  stockholders  in  the  corporation 
against  Its  promoter  and  its  original  directors  to  require  an  accounting 
for  stock  claimed  to  have  been  misapplied  by  issuance  to  the  promoter 
-was  within  the  ten-year  statute  of  limitations,  as  the  cause  of  action 
was  for  fraud. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions;  Cent  Dig.  { 
105;    Dec.  Dig.  «=»37.] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  the  Continental  Securities  Company  and  another,  stock- 
holders, etc.,  against  August  Belmont  and  others.  From  a  judgment 
dismissing  their  complaint  on  the  merits,  and  from  an  order  denying 
their  motion  to  set  aside  the  granting  of  costs  and  of  an  extra  allow- 
ance (83  Misc.  Rep.  340,  144  N.  Y.  Supp.  801),  plaintiffs  appeal.  Judg- 
ment and  order  affirmed. 

Argued  before  CARR,  STAPLETON,  RICH,  and  PUTNAM,  JJ. 

J.  Aspinwall  Hodge,  of  New  York  Qty  (Alexander  Holtzoff,  of 
New  York  City,  on  the  brief),  for  appellants. 

Delancey  Nicoll  and  Joseph  S.  Auerbach,  both  olNew  York  City 
(Courtland  V.  Anable  and  Charles  H.  Tuttle,  both  of  New  York  City, 
on  the  brief),  for  respondents  other  than  Interborough  Rapid  Tran- 
sit Co. 

PER  CURIAM.  Plaintiffs,  as  stockholders  of  the  Interborough 
Rapid  Transit  Company,  have  brought  a  derivative  suit,  as  representing 
that  corporation.  Various  defendants  were  sued  as  directors  of  the 
Interborough  Company  at  its  original  organization.  The  sufficiency  of 
the  complaint,  and  certain  matters  of  procedure  in  the  action,  have 
been  passed  upon.    75  Misc.  Rep.  234,  133  N.  Y.  Supp.  560;  150  App. 

9=;>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  ladezes 
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Div.  298.  134  N.  Y.  Supp.  635 ;  206  N.  Y.  7,  99  N.  E.  138,  51  L.  R. 
A.  (N.  S.)  112,  Ann.  Cas.  1914A,  777. 

Plaintiffs  attack  the  validity  of  transactions  occurring  prior  to  and 
at  the  organization  of  the  Ihterborough  Company,  on  an  occasion  when 
1,500  shares  of  its  capital  stock  were  issued  to  August  Belmont  & 
Co.,  whom,  with  other  defendants  then  in  the  board  of  directors,  plain- 
tiffs ask  to  account  to  the  corporation  for  such  misapplied  stock.  The 
complaint  charges  such  issue  as  part  of  an  illegal  scheme  and  conspir- 
acy to  enable  the  defendant  incorporators  and  directors  and  the  firm 
of  August  Belmont  &  Co.  "to  receive  an  extortionate  and  illegal  bonus 
and  profit  out  of  the  treasury  of  the  defendant  corporation." 

The  evidence  at  the  trial  recounts  the  difficulties  and  delays  in  ob- 
taining a  responsible  bidder  to  undertake  to  carry  through  the  extensive 
designs  of  the  Rapid  Transit  Commission  for  a  municipal  subway. 
During  the  five  years  from  1894  to  1899,  the  plan  remained  unrealized, 
as  the  commission  had  failed  to  interest  engineering  capital.  After 
Mr.  McDonald  presented  his  bid,  he  had  to  obtain  financial  support 
to  meet  the  great  outlays  of  construction,  also  to  furnish  the  security 
imposed  as  a  condition  before  his  bid  would  be  accepted. 

Defendant  Belmont  was  able  to  procure  the  means,  and  to  interest 
others  to  assist  to  finance  this  enterprise.  On  February  21,  1900,  the 
Rapid  Transit  Commission  entered  into  a  contract  with  Mr.  McDonald 
for  the  building  and  operation  of  the  subway.  A  construction  company 
with  $6,000,000  capital  was  first  formed.  Mr.  McDonald  and  his  as- 
sociates were  to  have  one-fourth  of  the  profits,  and  three-fourths 
were  to  go  to  this  construction  company,  which  basis  of  division  was 
extended  to  the  profits  from  the  future  subway  operation.  In  the  con- 
struction company  were  many  banking  firms  and  representative  men 
of  financial  standing. 

In  the  latter  part  of  1900,  the  excavation  for  the  subway  had  been' 
so  well  started  that  it  was  considered  seasonable  to  form  the  operat- 
ing comMny,  which  should  equip  the  finished  subway  and  operate  its 
trains.  The  Rapid  Transit  Act,  however,  did  not  authorize  the  forma- 
tion of  such  a  corporation.  Counsel  agreed  that  such  operation  must 
be  undertaken  by  a  railroad  corporation  having  or  operating  a  railway 
in  whole  or  in  part  within  New  York  City.  The  Legislature  was  ap- 
plied to  for  an  act  to  amend  the  Railroad  Law  so  as  to  permit  forming 
such  a  corporation.  But  such  a  remedial  statute  was  not  passed.  It 
then  became  necessary  to  acquire  without  delay  an  existing  railroad 
corporation,  qualified  to  meet  this  situation,  so  that  it  might  be  the  les- 
see of  the  new  subway  system.  On  account  of  the  opposition  of  other 
surface  systems,  this  would  necessarily  have  to  be  arranged  with  se- 
crecy and  dispatch.  Two  companies  operating  railroads  in  New  York 
City — ^the  City  Island  Railroad  Company  and  the  Pelham  Park  Rail- 
road Company — were  deemed  available,  and  apparently  were  the  only 
lines  which  Belmont  &  Co.  could  obtain  for  this  purpose.  Accordingly, 
Belmont  &  Co.  proceeded  to  gather  up  the  stock  and  bonds  outstanding 
of  these  companies.  For  an  outlay  of  about  $270,000  they  gradually 
purchased  over  95  per  cent,  of  the  stock  of  the  two  companies  and 
control  of  the  outstanding  bonds. 
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On  December  16,  1901,  a  subscribers'  agreement  was  entered  into 
by  the  shareholders  of  the  construction  company,  which  recited  the 
prior  agreements  for  the  building  of  the  subway  under  the  McDonald 
bid  and  contract,  and  provided  for  organizing  a  new  corporation  for 
the  equipment  and  operation  of  the  subway,  with  exchange  of  stock  in 
the  existing  construction  company  for  the  capital  stock  of  the  con- 
templated operating  company,  which  was  to  have  a  capital  of  $25,000,- 
000,  of  which  $9,600,000  was  to  be  applied  to  take  and  acquire  the 
existing  construction  company  with  the  interests  of  Mr.  McDonald. 
In  this  way,  the  $6,000,0CO  investment  in  the  operating  company  was 
raised  to  $9,600,000  in  the  projected  capitalization,  so  that  each  $100 
share  of  the  first  corporation  would  receive  $160  stock  in  the  new 
organization. 

August  Belmont  &  Co.  were  designated  as  "the  bankers"  who  should 
attend  to  the  deposit  and  exchange  of  stock,  or  the  voting  certificates 
therefor.  The  bankers  were  also  given  authority  to  fix  and  adjust  the 
terms  upon  which  the  operating  company  should  acquire  the  interest 
of  Mr.  McDonald,  and  the  interests  of  other  persons  than  the  construc- 
tion company,  the  prices  for  such  outside  interests  not  to  exceed  in  all 
$2,500,000.  In  contemplation  of  having  to  obtain  an  existing  railroad, 
the  bankers  were  further  authorized : 

"To  acqnlre  stock  of  any  corporation  which  may  be  necessary  or  useful  In 
connection  with  the  formation  of  the  operating  company,  on  such  terms  as 
the  bankers  may  approve,  and  to  make'  or  to  cause  to  be  made  payments 
therefor  in  the  shares  of  the  operating  company  or  In  the  proceeds  of  the 
sale  of  such  shares ;  and  the  bankers  are  specially  authorized  and  empowered 
tfaemaelyeB  to  purchase  any  stock  of  such  corporation  or  corporations,  and 
after  such  purchase,  without  accountability  in  respect  thereof,  to  sell  the 
same  to  the  operating  company  for  such  price  as  they  may  deem  reasonable 
and  proper." 

After  this  agreement,  Belmont  &  Co.  acquired  some  other  lots  of 
stock  in  the  City  Island  and  Pelham  Park  Railway  Companies.  About 
January  8,  1902,  Belmont  &  Co.,  acting  under  this  subscribers'  agree- 
ment, turned  over  for  this  organization,  not  yet  incorporated,  their 
holdings  of  these  railroad  stocks  and  securities,  which  they  had  so  ac- 
quired, and  took  a  participation  receipt  for  15,000  shares,  of  the  par 
value  of  $1,500,000,  in  the  proposed  operating  company  when  it  should 
be  organized.  In  their  stock  register,  by  entry  then  made,  it  was  stated 
that  this  stock  was  to  be  issued  for  the  purchase  of  stock  of  the  City 
Island  and  Pelham  Park  Companies,  and  for  other  considerations  and 
services. 

The  trial  court  has  found  as  a  fact  that  such  stock  and  bonds  were 
dedicated  for  the  purposes  of  this  enterprise ;  that  the  certificate  was 
issued  in  the  honest  and  reasonable  belief  by  Belmont  &  Co.  that  for 
said  purposes  such  stocks  and  securities  were  fairly  and  reasonably 
worth  the  amount  of  stock  in  the  operating  company,  to  be  deliver- 
able to  Belmont  &  Co.  when  it  should  be  issued ;  also  that  for  this  ob- 
ject the  stock  and  securities,  with  the  services  of  Behnont  &  Co.,  had 
a  value  to  the  enterprise  equal  to,  or  in  excess  of,  the  par  value  of 
the  participation  certificate  for  the  15,000  shares  of  the  new  comj^iny; 
that  Belmont  &  Co.  were  not  to  be  otherwise  compensated  for  said 


Digitized  by 


Google 


58  154  NEW  YORK  SUFFLBMENT  (Sup.  Ct. 

services  contemplated  by  the  subscribers'  and  associates'  agreements  of 
December,  1901. 

Having  obtained  these  corporations,  under  whose  charters  the  pro- 
posed operating  company  might  act,  Belmont  &  Co.  in  the  end  found 
it  needless  to  resort  to  the  City  Island  and  Pelham  Park  Railroad  Com- 
pany charters,  since  on  April  11,  1902,  the  Legislature  finally  passed  an 
act  permitting  the  proposed  incorporation  under  the  General  Railroad 
Law  (Laws  1891,  c.  4)— Laws  of  1902,  c.  544— so  that  in  May,  1902, 
the  Interborough  Rapid  Transit  Company  was  thus  organized  to  oper- 
ate the  new  subway  system.  After  it  had  been  so  organized,  and  the 
directors  had  been  named,  followed  by  certain  exchanges  of  participa- 
tion certificates,  Messrs.  Belmont  &  Co.,  on  May  14th,  wrote  to  the 
Interborough  Company,  offering  to  exchange  these  holdings  of  the 
City  Island  and  Pelham  Park  Companies  for  $1,500,000  stock  in  the 
Interborough  Company — 

"said  last-mentioned  sum  also  to  cover  all  compensation  to  na  for  our  serv- 
ices In  procuring  the  assignment  of  the  contract  and  Interests  as  above 
stated,  and  the  sale  and  transfer  of  the  stock  of  Rapid  Transit  Subway 
Construction  Company,  and  the  said  subscription." 

This  offer  was  accepted  at  a  meeting  of  the  board  of  directors,  in 
which  Belmont  &  Co.  did  not  participate,  and  the  certificate  so  deliv- 
ered to  Belmont  &  Co.,  which  transaction  of  May  14,  1902,  the  Inter- 
borough Company  has  never  disaffirmed. 

[1]  The  Continental  Securities  Company,  a  plaintiff  here,  did  not 
become  a  stockholder  in  the  Interborough  Company,  or  a  holder  of  vot- 
ing trust  certificates  therein,  until  January,  1906,  when  it  acquired 
voting  trust  certificates  for  300  shares,  which,  in  May,  1907,  were  ex- 
changed for  Interborough  Company  stock.  The  individual  plaintiff, 
Mr.  Venner,  did  not  become  a  stockholder  of  the  Interborough  Com- 
pany until  April  28,  1910,  when  he  received  50  shares  out  of  the  300 
shares  of  the  Continental  Securities  Company  aforesaid.  The  present 
suit  was  begun  May  4,  1910.  A  full  investigation  of  all  the  facts  and 
circumstances  in  the  trial  at  Special  Term  has  resulted  in  findings  by 
the  trial  court  which  negative  fraud  or  bad  faith  and  the  charges  of 
exaction  of  an  extortionate  bonus  by  Belmont  &  Co.  With  these  find- 
ings we  agree.  There,  however,  remains  a  question  as  to  the  relation 
of  Mr.  Belmont  and  his  partner  in  taking  up  and  financing  this  enter- 
prise. 

Plaintiffs  urge  that,  as  promoters,  Belmont  &  Co.  (and  Mr.  Belmont, 
as  the  salaried  president  of  the  first  corporation)  held  such  fiduciary 
relations  to  the  future  corporation  that  they  could  not  make  any  profits 
on  the  resale  of  these  railroad  stocks  to  the  new  operating  company, 
nor,  by  means  of  such  gains,  be  recompensed  for  their  services.  Mun- 
son  v.  Syracuse,  etc.,  R.  R.  Co.,  103  N.  Y.  58,  8  N.  E.  355 ;  Old  Domin- 
ion Copper  Co.  v.  Bigelow,  203  Mass.  159,  89  N.  E.  193,  40  L.  R.  A. 
(N.  S.)  314.  It  may  be  observed  that  the  gravamen  of  the  complaint 
herein  was  fraud  and  misappropriation,  and  it  was  on  the  basis  of  these 
allegations,  taken  as  true  upon  the  demurrer,  that  the  complaint  has 
been  sustained.  206  N.  Y.  7,  19,  19  N.  E.  138,  51  L.  R.  A  (N.  S.)  112, 
Ann.  Cas.  1914A,  77T. 
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Granted,  however,  that  a  fiduciary  relation  attached  to  this  par- 
chase  and  resale  of  these  railroad  stocks  and  securities,  between  whom 
was  such  relation  and  confidence?  Plainly  as  to  the  associate  sub- 
scribers who  empowered  Belmont  &  Co.  to  buy  on  the  bankers'  own 
terms,  and  through  the  participating  certificate  to  receive  the  increase 
or  advance  which,  if  too  high,  tended  to  reduce  the  profits  of  the  other 
organizers.  All  of  these  allotments  of  future  stock  in  the  new  operat- 
ing company  were  in  part  on  the  basis  of 'profits.  As  between  these 
organizers  no  wrong  was  done  if  they  could  issue  and  distribute  as 
much  stock  as  they  liked  in  return  for  their  respective  interests  in  the 
construction  contract  then  nearing  completion.  The  subscribers  asso- 
ciated in  control  of  the  construction  company,  and  those  interested 
with  Mr.  McDonald's  original  contract,  could  contract  with  one  an- 
other, dealing  together,  as  buyers,  sellers,  and  organizers,  since  in  this 
initial  stage  of  these  transactiwis,  no  others  were  legally  interested. 
Blum  v.  Whitney,  185  N.  Y.  232,  77  N.  E.  1159;  Old  Dominion  Cop- 
per Co.  V.  Lewisohn,  210  U.  S'.  206,  212,  28  Sup.  Ct.  634,  52  L.  Ed. 
1025.  It  cannot,  therefore,  be  rightly  held  that  the  issue  of  the  partici- 
pating certificate  for  15,0()0  shares  was  a  misapplication  of  the  assets 
of  the  future  corporation,  any  more  than  might  be  the  amount  which 
the  associates  fixed  as  a  compensation  for  Mr.  McDonald's  interest 
in  this  enterprise.  Several  corporate  and  individual  interests  were 
being  merged  and  consolidated,  and  such  a  division  of  capitalized 
profits  (while  subject  to  scrutiny  and  avoidance  by  those  having  finan- 
cial concern  in  the  allotment)  is  not  a  wrong  to  the  corporation,  con- 
sidered ^s  to  its  later  stockholders.  A  scheme  to  share  in  the  profits 
of  construction,  with  all  the  members  of  the  corporation  assenting,  is 
no  fraud  on  the  corporation.  Barr  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  125 
N.  Y.  263,  273, 26  N.  E.  145. 

[2]  The  present  suit  is  a  derivative  one,  asserting  rights  of  the 
corporation  itself.  These  plaintiffs  came  into  it  four  or  five  years  after 
these  transactions.  The  introduction  of  later  stockholders,  whether 
few  or  many,  did  not  clothe  the  Interborough  Company  with  enlarged 
powers  as  to  transactions  between  its  organizers.  Old  Dominion  Cop- 
per Co.  V.  Lewisohn,  supra;  Hutchinson  v.  Simpson,  92  App.  Div. 
382,  87  N.  Y.  Supp.  369. 

We  are  cited  the  judgment  of  the  Massachusetts  Supreme  Court, 
which  by  a  bare  majority  held  adverse  to  the  law  of  the  federal  Su- 
preme Court.  Old  Dominion  Copper  Co.  v.  Bigelow,  203  Mass.  159, 
89  N.  E.  193,  40  L.  R.  A.  (N.  S.)  314.  As  was  there  pointed  out  in 
the  dissent  by  the  Chief  Justice,  the  federal  court  cited  decisions  of 
New  York;  and  in  this  class  of  cases  the  law  ought  to  be  the  same 
in  the  state  courts  as  in  the  federal  courts.  203  Mass.  page  230,  89 
N.  E.  193,  40  L.  R.  A.  (N.  S.)  314.  We  are  convinced  that  in  the  ques- 
tions here  raised  of  fiduciary  relations,  or  breach  of  confidence,  no 
good  ground  is  shown  to  extend  the  right  of  the  corporation  to  avoid 
such  transactions  by  reason  of  later  stockholders  coming  in  with  the 
attitude  of  these  plaintiffs. 

As  remarked  by  the  learned  justice  at  Special  Term,  since  July  1, 
1907,  Public  Service  Commissions  in  this  state  have  been  vested  with 
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supervisory  power  over  such  corporations,  in  order  to  guard  investors 
and  the  public  against  the  tendency  of  sucii  corporations  to  become 
overcapitalized. 

[3]  In  our  consideration  of  this  appeal,  we  have  assumed  that  the 
ten-year  statute  of  limitations  (section  388,  Code  Civ.  Proc.)  applies. 
It  may  be  added  that  the  late  Justice  Burr,  who  heard  the  case,  but  did 
not  live  to  take  part  in  this  decision,  recorded  his  views  as  in  favor  of 
an  affirmance. 

The  dismissal  upon  the  merits,  and  the  order  denying  plaintiffs'  mo- 
tion to  set  aside  the  granting  of  costs  and  allowances  to  defendants, 
should  be  affirmed,  with  costs. 


(168  App.  Div.  818) 

HOF  V.  HAGEB  et  aL 

(Supreme  Conrt,  Appellate  Division,  Second  Department    Jane  17,  19150 

1.  Chattel  Mobtoaoks  «=»92— Filing— VAUDrrr. 

A  chattel  mortgage,  tlioagh  not  filed,  is  good  as  between  tbe  parties. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  J  152; 
Dec.  Dig.  <8=»92.] 

2.  (Chattel  Mobtoaoes  «==>286 — ^Fobeclosube— Referee. 

In  a  suit  In  which  mortgaged  chattels  were  sold,  the  referee  to  sell 
has  no  title,  and  can  transfer  none,  except  such  as  he  was  empowered 
by  the  Judgment  to  give. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  SS  676: 
Dec.  Dig.  iS=»286.] 

3.  Chattel  Mobtoaoes  <S=>152 — Filino — OBJECTiona 

Only  a  subsequent  purchaser  in  good  faith  can  attack  a  chattel  mort- 
gage because  not  filed  in  accordance  with  Lien  Law  (Consol.  Laws,  c 
33)  §S  230-238. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  i$  254, 
266;    Dec.  Dig.  «=>152.] 

4.  Judgment  «=>707 — Pabties  Bound. 

A  chattel  mortgagee,  not  a  party  to  an  action  for  conversion,  and  not 
claiming  through  any  party,  Is  not  affected  by  the  Judgment  there  en- 
tered. 

[Ed.  Note. — For  other  cases,  se^  Judgment  C!ent  Dig.  {  1230;  Dec. 
Dig.  <©=»707.] 

6.  Chattel  Mortoaoes  ®=3206 — Extinguishiient. 

Where  plaintiff  was  a  mortgagee  of  chattels  an  interest  In  which,  with 
real  property,  had  passed  to  her  husband,  her  Joinder  In  a  conveyance 
of  the  chattels  and  real  property  was  not  evidence  of  a  merger  of  the 
chattel  mortgage ;   the  Joinder  being  obviously  to  bar  her  dower. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  |  451 ; 
Dec.  Dig.  «s>206.1 

6.  Chattel  Mobtoaoes  €=»153 — Bona  Fide  Purchasers. 

A  chattel  mortgagee  to  secure  an  existing  debt  Is  not  a  subsequent 
mortgagee  In  good  faith,  entitled  to  attack  an  earlier  chattel  mortgage 
because  not  filed,  and  hence  the  earlier  mortgage  takes  priority, 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  §{  255- 
262,  267,  2G8 ;    Dec.  Dig.  <S=>153.] 

4s»For  other  cases  see  same  topis  ft  KEY-NUMBER  In  aU  Key-Numbered  Dl«esta  &  Indexes 
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7.  CnATTEL  MoBTOAOBS  ®=>177 — CotcvxBBios  OF  Pbofebtt— Satisfa,otiok  of 
Jddombnt^Effect. 

Where,  prior  to  the  recovery  of  a  Judgment  by  the  mortgagor  agalust 
one  who  had  converted  the  mortgaged  chattels,  there  had  been  a  default 
in  the  condition  of  the  mortgage,  and  the  mortgagee  had  become  the 
absolute  owner,  subject  only  to  the  right  of  redemption,  and  entitled  to 
the  Immediate  possession,  satisfaction  of  the  Judgment  for  the  full  value 
transfers  to  the  Judgment  debtor  the  title  of  both  mortgagor  and  mort- 
gagee, and  the  mortgagee  cannot  recover  possession,  but  must  look  to  the 
money  paid  to  the  mortgagor  on  the  Judgment. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  {{  336, 
340^57,  477;  Dec.  Dig.  <8=s>177.] 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  Lillian  Hof  against  Martin  Mager  and  Annie  C.  Car- 
penter, impleaded  with  others.  From  the  judgment,  the  named  de- 
-  f  endants  appeal.    Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  PUTNAM,  JJ. 

Emil  Schneeloch,  of  Jamaica  (Edward  J.  McCabe,  of  New  York 
City,  on  the  brief),  for  appellant  Mager. 

Edward  Lazansky,  of  New  York  City  (Adolph  Feldblum,  of  New 
York  City,  on  the  brief),  for  appellant  Carpenter  and  appellee  Hof. 

STAPLETON,  J.  Lillian  Hof  sues  to  foreclose  a  chattel  mortgage 
made  to  secure  the  payment  of  $1,950.  The  mortgage  was  made  on 
May  1,  1911.  The  debt  secured  was  payable  February  28,  1912.  The 
mortgagor  was  Marie  A.  Grening.  The  mortgagee  was  Anna  Von 
der  Leith.  It  was  assigned  to  Lillian  Hof  on  November  27,  1912. 
The  chattels  were  mortgaged  in  an  instrument  which  also  mortgaged 
real  estate.  The  real  estate  was  hotel  property,  and  the  chattels  were 
contained  in  the  hotel.  The  mortgage  was  not  filed  as  a  chattel  mort- 
gage in  compliance  with  article  10  of  the  Lien  Law  ^  (chapter  38  of  the 
Laws  of  1909,  constituting  chapter  33  of  the  Consolidated  Laws). 

At  the  date  of  the  execution  and  delivery  of  the  mortage  Marie  A. 
Grening  was  the  owner  in  possession  of  the  chattels.  The  mortgage 
debt  was  not  paid  at  maturity.  On  September  19,  1911,  Marie  A. 
Grening  sold  and  transferred  the  mortgaged  chattels  to  the  New  York 
&  Western  Specialty  Company,  a  domestic  corporation,  the  principal 
business  office  of  which,  according  to  its  certificate  of  incorporation, 
was  located  in  the  borough  of  Manhattan,  city  and  state  of  New  York. 
The  transfer  was  contained  in  a  deed  which  conveyed  real  estate.  The 
company  took  possession  of  the  chattels.  On  December  2,  1912,  Jacob 
A.  Freedman,  a  referee  to  sell,  appointed  by  a  judgment  of  the  Su- 
preme Court  in  an  action  in  which  John  B.  Harrison  was  plaintiff 
and  Anna  Von  der  Leith,  Marie  A.  Grening,  the  New  York  &  West- 
em  Specialty  Company,  and  Paul  C.  Grening,  the  president  and  treas- 
urer of  that  company,  were  defendants,  delivered  to  John  B.  Harrison 
an  instrument  in  writing  purporting,  among  other  things,  to  transfer 
the  chattels  mortgaged  to  secure  the  debt  to  Von  der  Leith.  The  judg- 
ment roll  in  that  action  is  not  in  evidence.  The  court  found  that  at 
the  sale  conducted  by  the  referee  the  corporate  defendant  protested 

^s>For  otber  caaei  i«e  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
'  Amended  by  Laws  1910,  c.  182,  and  Laws  19U,  c.  326. 
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against  the  sale  of  any  of  the  chattels  covered  by  mortgage  to  one 
Martin  Mager,  hereafter  considered,  and  that  prior  to  the  sale  the  cor- 
porate defendant  here  paid  off  a  mortgage  covering  realty  and  chattels 
to  secure  the  payment  of  $6,000.  Harrison  took  possession  of  the 
chattels,  and  on  the  same  day  transferred  them  to  Henry  Hof ,  the  hus- 
band of  plaintiff,  Lillian  Hof,  by  a  deed  which  also  conveyed  real  prop- 
erty.   Hof  thereupon  took  possession  of  them. 

Shortly  before  this  period,  and  on  November  26,  1912,  the  New 
York  &  Western  Specialty  Company,  to  secure  a  past-due  indebtedness 
of  $3,000,  mortgaged  certain  chattels,  including  those  we  have  been 
considering  to  Martin  Mager.  The  amount  secured  was  payable  on 
demand.  That  instrument  was  filed  in  the  office  of  the  town  clerk  of 
the  town  of  Southampton  on  December  27,  1912,  and  in  no  other  place. 
The  learned  trial  court  found  as  a  matter  of  fact,  notwithstanding  the 
designation  in  the  certificate  of  incorporation,  that  the  mor^agor  had 
its  only  office  and  carried  on  its  principal  and  only  business  in  the 
town  of  Southampton,  and  that  its  stockholders  duly  authorized  and 
consented  to  the  mortgage.  In  February,  1913,  the  corporate  defend- 
ant brought  an  action  against  John  B.  Harrison  and  Henry  Hof  to  re- 
cover damages  for  the  conversion  on  December  2,  1912,  of  the  chattels 
mortgaged  to  Mager,  including  those  mortgaged  to  Von  der  Leith. 
The  plaintiffs  recovered  judgment  (which  was  entered  June  28,  1913) 
for  $2,040,  the  value  of  the  chattels,  which,  with  interest  and  costs, 
made  the  amount  of  the  judgment  $2,223.13.  On  July  22,  1913,  that 
judgment  was  assigned  to  Annie  M.  Harrison,  wife  of  the  defendant 
therein,  John  B.  Harrison.  The  consideration  paid  was  $2,000.  It 
was  the  money  of  John  B.  Harrison,  and  was  paid  to  the  plaintiff 
there,  the  corporate  defendant  here.  On  the  same  day  Annie  M.  Har- 
rison executed,  acknowledged,  and  delivered  to  John  B.  Harrison  a 
satisfaction  of  the  judgment.  The  certificate  of  satisfaction  was  not 
filed.  On  June  16,  1913,  Mager  demanded  payment  of  the  amount  se- 
cured by  his  mortgage. 

Pending  the  suit  for  damages  for  conversion,  and  on  April  18, 
1913,  Henry  Hof  and  his  wife,  Lillian,  by  an  instrument  conveying 
the  real  estate,  conveyed  the  chattels  contained  in  the  hotel  to  Annie  C. 
Carpenter,  who  thereupon  lock  possession  of  them.  She  remained  in 
possession  until  August  15,  1913,  when  they  were  seized  by  the  sheriff 
in  an  action  begun  by  Mager  against  the  corporate  defendant  and  An- 
nie C.  Carpenter  to  foreclose  his  chattel  mortgage.  By  stipulation 
upon  the  trial  the  actions  in  which  Hof  and  Mager  are  plaintiffs  were 
tried  together.  Henry  Hof  had  no  knowledge  of  the  mortgage  made 
by  the  corporate  defendant  to  Mager  until  December  6,  1912,  and  after 
the  transfer  had  been  made  to  him,  and  he  had  taken  possession.  Annie 
C.  Carpenter  had  no  knowledge  of  the  Mager  mortgage  until  after 
the  transfer  of  the  chattels  to  her,  and  none  until  April  25,  1913. 

The  learned  trial  court  decided  that  the  mortgage  given  by  Marie  A. 
Grening  to  Anna  Von  der  Leith,  and  assigned  to  the  plaintiff,  Lillian 
Hof,  was  a  good  and  valid  chattel  mortgage  at  the  time  of  the  com- 
mencement of  the  action,  and  a  good  and  valid  lien  on  the  chattels 
covered  by  it,  superior  to  the  lien  of  the  mortgage  made  by  the  cor- 
porate defendant  to  Martin  Mager ;  tliat  Mager  was  not  a  subsequent 
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mortgagee  in  good  faith,  his  mortgage  having  been  given  to  secure  an 
antecedent  indebtedness ;  that  Lillian  Hof  was  entitled  to  a  foreclosure 
of  the  Von  der  Leith  mortgage ;  that  the  mortgage  made  by  the  cor- 
porate defendant  to  Martin  Mager  was.  a  good  and  valid  first  lien  upon 
the  chattels  covered  by  it  and  not  included  in  the  mortgage  to  Von 
der  Leith,  and  a  good  and  vaUd  lien  upon  the  other  chattels,  subordi- 
nate only  to  the  Von  der  Leith  mortgage.  A  referee  was  appointed  to 
identify  the  chattels  covered  by  each  of  these  mortgages.  The  court 
also  found  that  the  filing  of  the  Mager  mortgage  in  the  office  of  the 
town  clerk  of  the  town  of  Southampton  was  a  valid  filing,  and  that  the 
defendant  Carpenter,  who  purchased  from  Henry  Hof  and  his  wife, 
was  not,  as  to  the  Mager  mortgage,  a  subsequent  purchaser  in  good 
faith. 

Mager  appeals  from  so  much  of  the  interlocutory  judgment  as 
adjudges  the  priority  of  the  Von  der  Leith  mortgage ;  and  the  defend- 
ant Carpenter  appeals  from  so  much  of  the  interlocutory  judgment  as 
adjudges  the  validity  of  the  Mager  mortgage  and  as  adjudges  that 
Mager  recover  of  her  his  costs  and  disbursements.  It  will  be  seen 
that  the  defendant  Carpenter  does  not  appeal  from  the  judgment  in 
favor  of  Lillian  Hof. 

[1-8]  The  investigation  of  this  complex  series  of  transactions  may 
proceed  from  the  conceded  fact  that  prior  to  any  of  them  Marie  A. 
Grening  was  the  owner  in  possession  of  certain  chattels.  She  mort- 
gaged them  to  Von  der  Leith.  This  mortgage  was  not  filed.  It  was 
good  as  between  the  parties.  Stephens  v.  Meriden  Britannia  Co., 
160  N.  Y.  178,  181,  54  N.  E.  781,  7Z  Am.  St.  Rep.  678.  It  was  as- 
signed to  the  plaintiflF,  Lillian  Hof.  The  assignment  was  not  filed. 
There  is  no  evidence  that  the  mortgage  was  foreclosed  and  the  mort- 
gagee and  assignee  barred  in  the  action  brought  by  Harrison  against 
Grening,  the  mortgagor,  and  Von  der  Leith,  the  mortgagee.  The  judg- 
ment roll  was  not  offered  in  evidence.  It  cannot,  therefore,  be  deter- 
mined what  relief  was  grantable  in  that  action.  Briggs  v.  Oliver,  68 
N.  Y.  336.  The  referee's  deed  is  not  helpful.  The  referee  had  no 
title,  and  could  transfer  none,  except  such  as  he  was  empowered  by 
the  judgment  to  give.  Heller  v.  Cohen,  154  N.  Y.  299,  308,  48  N.  E. 
527;  Baer  v.  McCullough,  176  N.  Y.  97,  105,  68  N.  E.  129. 

There  is  a  finding  that  Marie  A.  Grening  transferred  the  chattels  to 
the  corporate  defendant,  but  there  is  no  finding  that  the  corporate  de- 
fendant was  a  purchaser  in  good  faith.  It  is  only  as  such  a  purchaser 
that  it  may  invoke  the  statute.  The  failure  to  file  the  mortgage  made 
it  void  only  as  to  the  persons  mentioned  in  article  10  ofi  the  Lien  Law, 
supra.  Sheldon  v.  Wickham,  161  N.  Y.  500,  503,  55  N.  E.  1045 ;  Gil- 
dersleeve  v.  Landon,  73  N.  Y.  609,  610;  Southard  v.  Benner,  72  N.  Y. 
424,  428.  Of  course,  the  mortgagee  in  a  mortgage  made  by  a  person 
who  is  not  found  to  be  a  subsequent  purchaser  in  good  faith  is  in  a  po- 
sition no  more  favorable  to  attack  the  unfiled  mortgage.  Lillian  Hof 
was  not  a  party  to  the  action  for  conversion,  and  is  unaffected  by  the 
judgment  entered  there.  The  deed  to  Carpenter,  which  Lillian  Hof 
signed  conjointly  with  her  husband,  obviously  to  release  her  dower 
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in  the  real  property  therein  described,  is  no  evidence  of  a  mergeii  of  the 
chattel  mortgage  which  she  holds  by  assignment  Bascom  v.  Smith, 
34  N.  Y.  320. 

We  do  not  see  why  the  plaintiff  has  not  a  prior  lien  for  the  amount 
secured  by  the  Von  der  Leith  mortgage  upon  the  chattels  described 
in  that  mortgage,  or  which  may  be  identified  by  the  terms  used  there- 
in. The  lien  of  the  Hof  mortgage  being  preserved,  the  sale  of  the  chait- 
tels  by  Marie  A.  Grening  to  the  corporate  defendant  was  good  as  be- 
tween the  parties  to  that  transaction.  The  mortgage  made  by  the  cor- 
porate defendant  to  Mager  was  given  to  secure  an  existing  debt  It 
did  not  constitute  him  a  subsequent  mortgagee  in  good  faith  with  the 
right  to  attack  the  validity  of  the  Von  der  Leith  mortgage  for  a  failure 
to  file  as  a  chattel  mortgage.  Button  v.  Rathbone,  Sard  &  Co.,  126  N. 
Y.  187,  27  N.  E.  266.  It  was  good,  however,  as  between  the  parties 
to  that  transaction,  and  is  a  lien  upon  the  chattels  described  m  that 
mortgage,  or  which  may  be  identified  by  its  terms,  subordinate  to  the 
lien  of  the  Von  der  Leith  mortgage  affecting  the  same  chattels  and  with- 
out subordination  as  to  chattels  not  covered  by  the  Von  der  Leith 
mortgage,  unless  it  was  lost  through  the  payment  by  Harrison  of  the 
judgment  in  the  conversion  suit  by  operation  of  the  principle  applied 
in  Marsden  v.  Cornell  et  al.,  62  N.  Y.  215,  223. 

[7]  There  was  a  default  in  the  performance  of  the  condition  of  the 
Mager  mortgage  on  June  16,  1913.  On  June  6,  1913,  there  was  a  trial 
of  the  conversion  suit  and  a  verdict  rendered.  The  damages  were  fixed 
at  $2,040.  The  judgment  was  entered  on  June  28,  1913.  The  judg- 
ment was  assigned  for  the  sum  of  $2,000  on  July  22,  1913,  and  on  that 
day  the  judgment  was  satisfied. 

Marsden  v.  Cornell  et  al.,  supra,  is  a  case  in  which  Marsden,  the 
mortgagee  of  a  chattel,  sued  Cornell  for  conversion.  Nelson,  who  pur- 
chased from  the  mortgagor,  who  was  the  owner  of  the  chattel,  had 
theretofore  sued  Cornell  for  converting  the  chattel  and  recovered  a 
judgment,  which  was  paid.    The  court  said : 

"It  tbus  appears  that  a  default  in.  the  performance  of  the  condition  of  the 
mortgage  had  occurred  before  the  recovery  of  the  Judgment  by  Nelson  against 
Cornell  for  the  conversion.  The  effect  of  that  default  was  that  Marsden,  the 
plaintiff,  had  become  the  absolute  owner  of  the  boat,  subject  only  to  the 
right  of  redemption  In  the  mortgagee  (sic)  or  his  assignees,  and  had  the  right 
to  take  immediate  possession  of  the  boat  Lewis  v.  Palmer,  28  N.  T.  271; 
Hall  T.  Sampson,  35  N.  X.  274  [91  Am.  Dec.  56].  Marsden  was  thus,  at  the 
time  of  the  recovery  by  Nelson,  the  general  owner,  with  the  right  of  immedi- 
ate possession.  Nelson  was  thus  the  person  who  been  (sic)  deprived  by  Cor- 
nell of  actual  possession,  and  was  as  one  who  had  the  special  property  in  the 
boat,  and  could  and  did  maintain  his  action  of  trover.  Marsden  having  the 
legal  title,  the  general  ownership,  with  the  right  of  possession,  could,  at  that 
time,  have  maintained  trover  for  a  conversion  of  the  boat  Mattlson  v.  Bau- 
cus,  1  N.  Y.  295;  Butler  v.  Miller,  1  N.  Y.  497;  Coles  v.  Clark,  3  Cush.  (Mass.) 
399.  Thus  either  of  them  could  maintain  an  action  for  a  conversion  of  the 
chattel ;  whichever  of  them  first  recovered  would  recover  the  full  value  of  it ; 
a  recovery  thereof  by  either  barred  a  recovery  by  the  other;  satisfaction  of 
the  Judgment  transferred  the  title  of  both  to  the  judgment  debtor,  who  there- 
upon held  the  property  against  the  whole  world ;  and  the  one  who  recovered 
was  accountable  to  the  other  for  the  avails,  according  to  their  equitable  rights. 
Thus,  by  the  operation  of  these  principles,  Cornell  acquired  a  title  to  the  boat, 
which  he  can  maintain  against  the  plaintiff." 
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It  was  found  as  a  fact  that  there  was  a  default  in  the  condition  of 
the  Mager  mortgage  prior  to  the  time  of  the  recovery  and  payment  of 
the  judgment.  See  Keiny  v.  Ingraham,  66  Barb.  250,  257.  Whoever 
succeeded  to  the  interest  of  Harrison  acquired  title  free  from  the  lien 
of  the  Mager  mortgage  and  is  entitled  to  the  surplus  remaining  after 
the  satisfaction  of  the  Von  der  Leith  mortgage,  which  mortgage  is 
not  assailed  by  the  defendants  in  the  action  for  conversion  or  their  as- 
signees. We  think  the  defendant  Carpenter  in  equity  became  vested 
with  the  chattels  coming  within  the  scope  of  the  Harrison  and  Hof 
conveyances  as  soon  as  those  chattels  became  the  property  of  Har- 
rison by  the  payment  of  the  judgment  in  the  action  for  conversion. 
See  McCaffrey  v.  Woodin,  65  N.  Y.  459,  468,  22  Am.  Rep.  644,  and 
cases  cited.  The  complaint  against  Carpenter  should  therefore  be  dis- 
missed. 

Judgment  modified,  in  accordance  with  the  views  herein  expressed, 
and,  as  modified,  affirmed,  with  costs  to  the  plaintiflE  Hof  and  the  de- 
fendant Carpenter  against  the  defendant  Mager.  All  concur;  PUT- 
NAM, J.,  in  result.    Settle  order  before  STAPLETON,  J. 

TTie  parties  hereto  having  stipulated  in  open  court  that  a  Justice  may 
be  substituted  in  place  of  BURR,  J.,  deceased,  Mr.  Justice  THOMAS 
was  so  substituted. 


HUGHES  V.  STOUTBNBURGH  et  ttL    (No.  T380.) 
(Supieme  Court,  Appellate  Division,  First  Department.   June  18,  1915.) 

1.  Wuxs  «=»15 — ^RssiBicnoNS  on  Gms  fob  CHABnABUE  and  Bsuoioxts 

l*TJBP0fli»— Statutobt  Pbovisions. 

Under  Laws  1860,  c.  360,  limiting  devises  and  bequests  to  cliaritable 
and  religious  uses,  where  the  testator  leaves  a  husband,  wife,  child,  or 
parent,  to  one-hall  of  the  estate,  one-half  of  the  net  value  of  an  estate 
after  the  payment  of  debts  was  lawfully  distributable  to  churches,  insti- 
tutions, and  societies  within  the  statute. 

[Kd.  Note.— fe'or  other  cases,  see  WiUs,  Cent  Dig.  f  86;  Dec.  Dig. 
*=>15.] 

2.  WrLi.8  ®=>13 — Bestbiotions  on  Girrs  fob  Cbabtiable  and  RELiaioua 

PuBPosES — Statotobt   Pbovisions. 

Where  a  will  contained  provisions  for  the  testator's  widow  In  lien 
of  dower,  and  all  parties  in  interest  acquiesced  in  a  decree  of  distribu- 
tion pursuant  to  the  will,  and  the  executors  compiled  therewith,  the 
widow's  dower  was  thereby  released  as  of  the  date  of  the  death  of  the 
testator,  and  it  was  rightly  not  considered  in  determining  whether  more 
than  one-half  the  estate  was  given  to  charitable  uses,  in  violation  of 
Laws  1860,  c.  360. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent  Dig.  ff  82-34,  38,  39; 
Dee.  Dig.  «=»13.] 

3.  Wills  <S=»6S6 — Constbuotion— Intention  of  Testatob. 

Where  a  testator  gave  property  in  trust  for  the  support  and  education 
of  a  minor  son  during  his  minority,  and  provided  that  if  he  died  before 
attaining  majority  the  trust  fund  should  be  paid  to  an  orphan  asylum, 
it  was  plainly  the  Intention  of  the  testator  that  he  should  take  the  corpus 

4=9For  other  cases  see  same  topic  ft  KET-NTJMBER  ia  all  Key-Numbered  Dlgestl  *  Index** 
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of  tbe  trust  Aind  when  be  became  of  age,  tbougb  it  was  not  expressly 
80  provided. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent  Dig.  ft  1631-1837;  Dec. 
Dig.  «=»68e.] 

4.  Wnxa  ®=>514 — Construction— Designation  of  Devisees— "Societies." 

A  will  contained  bequests  to  certain  cbnrches  and  societies,  designated 
by  the  testator  as  churches  and  societies,  and  to  certain  other  religious  or 
charitable  institutions.  It  also  gave  property  in  trust  for  the  widow 
during  her  life,  and  for  a  minor  son  during  minority,  and  provided  that, 
if  the  son  died  before  attaining  his  majority,  the  amount  given  in  trust 
for  the  son  and  $10,000  of  the  amount  given  in  trust  for  the  widow 
should  be  paid  to  an  orphan  asylum,  and  the  remainder  of  the  fund 
given  in  trust  for  the  widow  should  be  divided  among  the  churches  and 
societies  named  in  the  will.  The  residuary  estate  was  given  to  the 
"churches  and  societies  hereinbefore  named."  It  was  contended  that 
the  testator  could  not  have  classed  the  asylum  as  a  society,  as  this  would 
give  it  a  further  share  in  the  fund  given  in  trust  for  the  widow,  in  ad- 
dition to  the  $10,000.  Held  that,  while  this  argument  had  force,  the 
asylum,  as  well  as  an  institution  named,  which  was  conducting  a  hos- 
pital, and  also  the  "Ldttle  Sisters  of  the  Poor"  and  the  "Mission  of  the 
Immaculate  Virgin,"  were  "societies"  in  a  broad  sense,  and  were  all 
included  as  residuary  legatees,  since  it  might  reasonably  be  inferred  that, 
if  he  did  not  intend  to  indude  them  all,  he  would  more  clearly  have 
Indicated  those  intended. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  1109;  Dec.  Dig. 
^9514.] 

5.  Wiixs  €=9627,  777 — Residuary  Devise  or  Bequest— I NCAPAcrfr  to  Tabm. 

Where  a  will  directed  that  the  residuary  estate  should  be  divided 
among  15  charitable  and  religious  institutions,  they  took  as  tenants  in 
common,  and  each  took  a  share  in  proportion  to  the  total  number  of 
beneflclaries  designated,  and,  if  any  of  the  designated  beneficiaries  could 
not  take,  the  legacy  passed  as  intestate  property ;  the  entire  residuary 
estate  not  being  divided  among  those  capable  of  taking. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  1452-1459,  2003; 
Dec.  Dig.  «=>627,  777,] 

9,  Wilts  <e=>706 — Actions  to  Conotbub  Wmc/— Reference — ^Matters  to  be 
Determined.  ' 

Code  Civ.  Proc.  S  1015,  provides  that  the  court  may  direct  a  reference 
to  take  an  account  and  report  to  the  court  thereon,  either  with  or  with- 
out testimony,  after  interlocutory  or  final  judgment  or  where  it  is  nec- 
cessary  to  do  so  for  the  information  of  the  court  and  also  to  determine 
and  report  upon  a  question  of  fact  arising  in  any  stage  of  the  action 
upon  a  motion  or  otherwise,  except  upon  the  pleadings.  In  a  suit  to  con- 
strue a  will  containing  a  residuary  bequest  to  certain  charitable  and 
religious  institutions,  to  have  such  legacies  adjudged  void  and  barred 
by  limitations,  and  to  have  it  adjudged  that  plaintiff  was  owner  and 
entitled  to  all  the  funds  of  the  estate  remaining  In  the  hands  of  a 
trustee,  the  -decree  provided  that  such  of  the  institutions  as  had  failed 
to  prove  their  Incorporation  or  capacity  to  take  the  bequests  might 
do  so  on  the  accounting.  Heli  that  if  it  was  deemed  more  convenient 
to  make  the  proof  before  the  referee  on  the  accounting  than  on  the 
trial,  it  was  competent  for  the  court  so  to  direct  though  the  question  as 
to  the  capacity  to  take  did  not  affect  the  accounting,  as  such  question  was 
not  involved  In  the  principal  issue,  or  in  the  relief  demanded,  and  might 
be  reserved  for  decision  on  the  report  of  the  referee,  without  prejudice 
to  the  rights  of  any  party. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  1682;  Dec  Dig. 
«=>705.] 
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7.  Wiixs  4s»703 — Actions  to  Constbui!  Wnx— Btjbden  or  Pboo». 

In  an  action  to  constrae  a  will,  and  to  have  It  adjudged'  that  legacies 
therein  were  void  and  barred  by  limitations,  and  that  plaintiff  was 
entitled  to  all  the  remaining  funds  of  the  estate,  religious,  and  charitable 
Institutions  to  which  legacies  were  given  should  show,  not  only  their 
Incorporation,  but  that  it  was  competent  for  them  to  take  the  legacies. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec.  Dig.  i8=s>703.] 

8.  Wnxs  $=>15 — Rgstbictiors  on  Gifts  fob  Chabitabub  and  Selioious 

PuBPOSBS— Statutoby  Pbovisionb. 

The  amount  devised  and  bequeathed  by  a  will  for  charitable  uses 
did  not  exceed  the  amount  authorized  by  statute,  where  the  amount  so 
devised  and  bequeathed,  excluding  that  bequeathed  on  a  contingency 
which  never  happened,  was  considerably  less  than  the  amount  which 
could  lawfully  be  given  to  such  uses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  36;  Dec.  Dig. 
<8=>15.] 

9.  liiuiTATion    OF    AonoNs    4=»172 — ^Avah^bilitt— Pxbsons    Entitled    to 

Rely  on  Statute. 

Wliere  a  trustee,  substituted  for  the  executors  and  trustees  named  In 
a  will,  had  not  attempted  to  invoke  limitations  against  the  payment  of 
residuary  legacies,  a  son  of  the  testator  could  not  Inv.oke  the  statute; 
no  claim  being  made  against  him  by  the  residuary  legatees. 

[Ed.  Note, — For  other  cases,  see  I/imltatlon  of  Actions,  Cent  Dig.  | 
657;   Dea  Dig.  «=9l72J 

10.  lauiTATioN   OF   Actions   «=9l72 — Atah^biuty— Pebsons   Entttibd   to 
Belt  on  Statute. 

A  party,  coming  into  a  court  of  equity  as  plaintiff,  could  not,  in  a 
suit  for  the  construction  of  a  will  and  to  have  certain  legacies  adjudged 
void,  Invoke  limitations  against  such  legacies. 

[E:d.  Note. — ^For  othef  cases,  see  Limitation  of  Actions,  Cent  Dig.  $ 
657;   Dec.  Dig.  «8s»172.] 

IL  Limitation  of  Actions  #=»172 — Avaiiabiutt— Payiibnt  or  Lboacies. 
A  will  gave  the  residuary  estate,  as  well  as  other  bequests,  to  charitable 
uses,  and  also  gave  the  corpus  of  two  trust  funds  to  such  uses,  in  the 
event  that  a  son  died  before  attailiing  his  majority.  Because  of  the  pos- 
sibility that  if  the  son  died,  the  amount  given  to  charitable  uses  would 
exceed  that  permitted  by  statnte,  a  decree  of  the  Surrogate's  Court  set- 
tling the  accounts  of  the  executors  and  trustees  directed  them  to  retain 
the  residuary  estate  for  distribution  as  directed  by  the  court  upon  the 
happening  or  determination  of  the  contingency.  The  purpose  of  this 
provision  was  well  understood  by  all  parties,  and  all  parties  acquiesced 
in  the  court's  assumption  of  Jurisdiction  to  so  prDvlde.  Beld  that, 
whether  or  not  the  court  was  authorized  to  make  such  a  provision,  limi- 
tations could  not  be  invoked  against  the  claims  of  the  residuary  leg- 
atees, and  the  fact  that  the  son  was  an  Infant  when  the  decree  was 
made  did  not  change  the  situation,  he  not  being  prejudiced,  as  he  was  not 
entitled  to  any  pert  of  the  fund  lawfully  bequeathed  or  devised  to  a 
residuary  legatee,  especially  as  there  was  room  for  the  contention  that 
the  statute  impliedly  authorized  the  withholding  of  the  distribution  of 
the  estate  under  Code  Civ.  Proc.  §  2743,  providing  that  where  an  ac- 
count is  Judicially  settled,  and  any  part  of  the  estate  remains  and  "is 
ready  to  be  distributed,"  the  decree  must  direct  the  distribution  thereof. 
[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  { 
650%  ;  Dec.  Dig.  «=»172.] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  John  H.  Hughes  against  John  H.  Stoutenburgh,  as  trustee, 
and  others.    From  an  interlocutory  judgment,  entered  pursuant  to  a  de- 
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cision  on  the  trial  of  the  issues  at  Special  Term,  plaintiff  and  the  de- 
fendant Stdutenburgh,  as  trustee,  bring  separate  appeals.  Modified 
and  affirmed. 

See,  also,  158  App.  Div.  920.  143  N.  Y.  Supp.  1123. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWUNG,  and  HOTCHKISS',  JJ. 

Walter  E.  Godfrey,  of  New  York  City,  for  appellant  Hughes. 

J.  Bleecker  Miller,  of  New  York  City,  for  appellant  and  respondent 
Stoutenburgh. 

Joseph  F.  Daly,  of  New  York  City,  for  respondent  Roman  Catholic 
Orphan  Asylum. 

John  E.  Donnelly,  of  New  York  City  (Alfred  J.  Amend,  of  New 
York  City,  on  the  brief),  for  respondent  Sisters  of  the  Poor  of  St. 
Francis. 

Michael  J.  Driscoll,  of  New  York  City  (John  F.  Couch,  of  New 
York  City,  on  the  brief),  for  respondents  Church  of  St.  James,  Church 
of  St.  Teresa,  Church  of  St.  Mary,  and  Church  of  Transfiguration. 

LAUGHLIN,  J.  This  action,  which  was  commenced  on  the  23d 
day  of  April,  1907,  was  brought  for  the  construction  of  the  will  of 
plaintiff's  father,  John  H.  Hughes,  who  died  on  the  22d  day  of  Novem- 
ber, 1887,  leaving  a  widow  and  plaintiff,  but  no  other  heir  at  law  or 
next  of  kin,  and  to  have  certain  legacies,  therein  contained  declared 
void,  and  to  have  it  adjudged  that  the  right  to  all  unpaid  legacies  is 
barred  by  the  statute  of  limitations,  and  that- plaintiff  is  now  the  owner 
and  entitled  to  receive  all  residuary  and  other  f/unds  of  the  estate  re- 
maining in  the  hands  of  the  trustee,  less  reasonable  commissions  and 
expenses. 

The  will  and  a  codicil  thereto  were  duly  admitted  to  probate  in  the 
county  of  New  York,  and  letters  testamentary  were  issued  to  the  exec- 
utors and  trustees  named  therein  on  the  9th  day  of  December,  1887. 
The  testator  left  both  real  and  personal  property,  and  the  executors 
were  authorized  to  sell  the  real  estate. 

[1]  The  first  judicial  settlement  of  the  accounts  of  the  executors 
was  made  by  a  decree  of  the  Surrogate's  Court  on  the  27th  day  of 
April,  1891,  on  their  application.  It  appears  thereby  that  the  executors 
had  sold  the  real  estate  and  were  charged  with  $16,318.68,  the  inven- 
toried value  of  the  personal  property,  and  $71,974.20,  the  proceeds  of 
the  sales  of  real  estate,  including  $6,852.29  "income,"  aggregating  $88,- 
292.88,  and  were  credited  with  loss  on  inventory,  debts  not  collected, 
disbursements  made,  as  shown  by  Schedule  C  of  their  accounts,  $34,- 
985.77,  and  by  Schedule  E  thereof,  $3,448.50,  which  schedules  are  not 
in  the  record  now  before  the  court,  aggregating  $38,629.10,  leaving  in 
their  hands  cash  and  securities  a^r^;ating  $38,629.10.  It  was  also 
found  by  that  decree  that  the  gross  amount  of  testator's  estate  at  the 
time  of  his  death  was  $81,245.78,  and  that  his  total  debts  were  $24,- 
993,  leaving  the  net  value  of  his  estate  $56,252.76,  and  that  the  amount 
lawfully  distributable  under  chapter  360  of  the  Laws  of  1860,  among 
the  churches,  institutions,  and  societies  named  in  the  will,  was  one-half 
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that  amount,  or  $28,126.38,  which  was  in  accordance  with  the  rule  pre- 
scribed in  HoUis  v.  Drew  Theological  Seminary  et  al.,  95  N.  Y.  166. 

The  decree  also  fixed  the  commissions  which  the  executors  were 
authorized  to  deduct  and  retain  from  the  amount  then  remaining  in 
their  hands,  and  they  were  then  directed  to  pay  from  the  balance  cer- 
tain sums  as  an  allowance  to  a  special  guardian,  and  for  costs,  and  to 
retain  and  invest  $18,750.92,  being  one-third  of  the  net  amount  of  the 
estate,  and  to  hold  the  same  in  trust  to  pay  the  income  thereof  to  the 
widow  during  her  life  as  directed  by  clause  "First"  of  the  codicil,  by 
which  that  provision  was  made  for  the  widow  in  lieu  of  dower,  and  to 
retain  out  of  the  balance  the  sum  of  $5,000,  and  to  invest  and  hold  the 
same  in  trust  to  apply  the  income  thereof  to  the  support  and  education 
of  plaintiff  during  his  minority,  as  directed  by  clause  "Third"  of  the 
will.  The  executors  were  then  directed  to  pay  all  other  specific  lega- 
cies, which  included  a  total  of  $9,200  for  charitable  uses.  They  were 
also  directed  to  retain  the  remainder,  found  to  be  $17,710.14,  "upon 
the  trusts  and  with  the  powers  provided  in  the  eighteenth  paragraph 
of"  the  will,  "to  be  distributed  as  therein  directed,  or  according  to  law, 
under  the  further  direction  of  this  court  upon  the  happening  or  deter- 
mination of  the  contingencies,  or  either  of  them,  mentioned  in  the 
third  paragraph  of"  the  will  and  in  the  second  paragraph  of  the  codi.cil. 

[2]  All  parties  in  interest  acquiesced  in  that  decree,  and  the  execu- 
tors complied  therewith.  The  dower  of  the  widow  was  thereby  re- 
leased as  of  the  date  of  the  death  of  the  testator,  and  it  was  rightly 
not  considered  in  determining  whether  more  than  one-half  the  estate 
was  given  to  charitable  uses.  Lord  v.  Lord,  44  Misc.  Rep.  530,  90 
N.  Y.  Supp.  143.  See,  also.  Chamberlain  v.  Chamberlain,  43  N.  Y. 
424. 

The  third  paragraph  of  the  will  provided  that  the  respondent  the 
Roman  Catholic  Orphan  Asylum .  should  receive  the  $5,000,  set  apart 
for  the  support  and  education  of  plaintiff  during  minority,  if  he  died 
before  attaining  his  majority ;  and  the  second  paragraph  ofi  the  codicil 
provided  that  plaintiff,  if  living  at  the  death  of  his  mother,  should  re- 
ceive the  principal  set  apart  for  her  life  use,  and  that  in  the  event 
of  his  earlier  death  the  Roman  Catholic  Orphan  Asylum  should 
receive  $10,000  of  it,  and  the  remainder  should  be  "divided  and  dis- 
tributed to  and  among  the  churches  and  societies"  named  in  the  will. 
It  is  recited  in  said  decree  that  the  special  guardian  of  the  plaintiff, 
who  was  then  an  infant,  reported  to  the.Surrosrate's  Court  that  the  tes- 
tator had  attempted  to  give  to  charitable  uses  more  than  was  authorized 
by  said  act  of  1860. 

[3]  The  eighteenth  paragraph  of  the  will  gave  the  residuary  estate 
to  various  churches,  institutions,  and  societies,  bequests  and  devises 
to  which  would  be  subject  to  the  provisions  of  chapter  360  of  the  Laws 
of  1860,  limiting  such  devises  and  bequests,  where  the  testator  leaves 
a  husband,  wife,  child,  or  parent,  to  one-half  of  the  net  estate  after  the 
payment  of  debts.  It  is  evident  from  the  decree,  and  from  the  opinion 
of  the  surr(^te  pursuant  to  which  it  was  entered,  that  the  executors 
were  so  directed  to  hold  the  residuary  estate  until,  by  the  happening 
of  the  contingencies  with  respect  to  the  ownership  of  the  corpus  of 
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the  two  trust  funds,  it  could  be  determined  whether  the  distribution  of 
the  whole  or  any  part  of  the  residuary  estate  as  directed  by  the  testa- 
tor would  contravene  the  provisions  of  said  statute.  The  plaintiff  be- 
came of  age  on  the  12th  day  of  April,  1904,  and  although  it  is  not  ex- 
pressly provided  in  the  third  paragraph  of  the  will  that  he  then  became 
entitled  to  take  the  corpus  of  the  trust  fund  of  $5,000,  the  income  of 
which  until  that  time  was  to  be  used  for  his  support  and  education, 
still  it  is  plain  that  such  was  the  intention  of  the  testator,  for  it  is  ex- 
pressly provided  that,  in  the  event  plaintiff  should  not  live  to  attain 
his  majority,  such  corpus  should  go  to  the  Roman  Catholic  Orphan 
Asylum.  The  widow  died  on  the  13th  day  of  March,  1905,  and  there- 
upon by  the  express  terms  of  the  second  paragraph  of  the  codicil  the 
plaintiff  became  entitled  to  the  principal  set  apart  for  the  life  use  of  his 
mother.  It  appears  that  both  of  tiiese  trust  funds  have  been  paid 
over  to  the  plaintiff,  and  evidently  that  was  authorized  by  the  court 
or  all  parties  acquiesced  therein.  Both  contingencies,  therefore,  have 
passed,  and  the  amount  bequeathed  and  devised  to  charitable  uses  was 
not  increased  by  either. 

Another  decree  was  made  by  the  same  surrogate  on  the  12th  day 
of  September,  1892,  settling  a  supplementary  account  of  the  executors. 
It -relates  solely  to  the  balance  of  $17,710.14,  being  the  residuary  es- 
tate, which  they  were  directed  by  the  first  decree  to  hold.  It  is  therein 
recited  that  it  was  claimed  by  the  executors  that  the  first  decree  did 
not  fully  adjudicate  with  respect  to  the  rights  of  the  widow  in  and  to 
that  fund,  in  that  she  had  not  been  allowed  the  interest  to  which  she 
was  entitled  on  the  fund  to  be  set  apart  for  her  use,  and  the  court  was 
requested  to  decide  the  question.  The  surrogate  sustained  that  claim, 
and  also  found  that  plaintiff  had  not,  by  the  former  decree,  been  al- 
lowed interest  to  which  he  was  entitled.  The  second  decree  according- 
ly directed  further  deductions  from  said  residuary  fund  for  the  widow, 
for  plaintiff,  and  for  costs  and  allowances,  leaving  a  net  balance  of 
$12,977.07,  which  the  executors  were  directed  to  invest,  in  so  far  as 
they  had  not  invested  it,  and — 

"to  bold  said  sum,  or  the  securities  in  which  the  same  has  been  or  shall  here- 
after be  Invested,  and  the  Interest,  Income,  and  profits  thereof,  upon  the  trusts 
expressed  In  the  said  will,  or  such  o'f  them  as  have  not  been  heretofore  fully  ex- 
ecuted, or  according  to  law,  under  the  further  direction  of  this  court." 

On  the  17th  day  of  October,  1903,  the  last  surviving  executor  died. 
On  the  23d  day  of  November,  1903,  by  a  decree  of  the  Surrogate's 
Court,  the  defendant  Stoutenburgh  was  appointed  substituted  trustee 
in  place  of  the  executors  and  trustees  named  in  the  will,  and  it  was 
therein  provided  that,  upon  his  qualifying,  the  real  and  personal  estate 
of  the  testator  formerly  vested  in  the  deceased  trustees  should  vest  in 
him  "upon  the  several  trusts  in  the  said  will  declared  concerning  the 
same."  It  appears  by  a  decree  of  the  Surrogate's  Court  made  on  the 
21st  day  of  June,  1905,  that  the  accounts  of  the  two  surviving  execu- 
tors and  trustees  were  judicially  settled  on  the  8th  day  of  January, 
1903,  and  that  they  were  then  charged  with  having  on  hand  the  two 
trust  funds,  and  also  the  sum  of  $17,194.73,  for  the  residuary  estate, 
and  that  this  residuary  estate  on  the  21st  day  of  June,  1905,  amounted 
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to  $20,349.20,  with  the  balance  of  which,  not  theretofore  paid  over 
to  the  substituted  trustee,  their  representatives  were  charged ;  and  the 
trustee  was  directed  to  hold  the  property  received  by  him  upon  the 
trusts  declared  by  the  will,  "and  in  and  by  the  decree"  of  April  27, 
1891. 

It  appears  by'  the  answer  of  the  substituted  trustee  that  all  of  the 
property  which  came  into  his  hands  is  set  forth  and  accounted  for  by 
his  account  annually  filed  in  1905,  1906,  and  1907;  but  they  are  not  set 
forth,  and  were  not  proved.  The  substituted  trustee,  as  executor  of 
the  estate  of  the  widow,  asserted  claim  to  the  residuary  estate  as  in- 
testate property,  and  also  pleaded  the  statutes  of  limitations  against 
the  claims  of  the  residuary  legatees.  It  appears  that  the  will  has  been 
fully  executed,  with  the  exception  of  distributing  the  residuary  estate. 
On  the  trial,  after  formal  proof  with  respect  to  a  demand  by  plaintiflf 
for  the  balance  of  the  residual^  estate  in  the  hands  of  the  trustee,  and 
with  respect  to  the  incorporation  of  some  of  the  defendants,  and  the 
decrees  to  which  reference  has  been  made,  and  certain  other  formal 
proof,  and  a  statement  of  the  claims  of  the  respective  parties,  and 
motions  for  judgment  on  the  pleadings,  the  case  was  closed.  There- 
after the  court  made  a  decision  authorizing  the  entry  of  the  interlocu- 
tory judgment  from  which  this  appeal  was  taken. 

[4]  By  the  eighteenth  paragraph  of  the  will  the  testator  gave,  de- 
vised, and  bequeathed  all  the  rest,  residue,  and  remainder  of  his  es- 
tate, both  real  and  personal,  to  his  executors,  "to  divide  and  distribute 
the  same  among  the  several  churches  and  societies  hereinbefore  named, 
share  and  share  alike."  In  the  preceding  paragraphs  of  the  will,  five 
churches  and  five  societies  bearing  the  same  name,  but  connected  with 
different  churches,  are  designated  as  churches  and  societies  respective- 
ly; and  five  other  institutions  are  named,  viz.,  said  Roman  Catholic 
Orphan  Asylum,  "Sister  Eugenie,  for  the  benefit  of  the  Poor  School 
connected  with"  a  church  to  which  a  specific  legacy  was  given,  "Mis- 
sion of  the  Immaculate  Virgin  in  Lafayette  Place,  in  the  City  of  New 
York,"  "Little  Sisters  of  the  Poor,  connected  with  St.  Joseph's  Home" 
in  Seventieth  street,  in  the  city  of  New  York,  and  "St.  Francis  Hospi- 
tal in  Fifth  Street,  in  the  city  of  New  York."  By  "St.  Francis  Hospital 
in  Fifth  Street"  undoubtedly  the  defendant  Sisters  of  the  Poor  of  St. 
Francis,  which  conducted  the  hospital,  was  meant.  Johnston  v.  Hughes, 
187  N.  Y.  446,  80  N.  E.  373.  Only  8  ofj  said  15  churches,  societies 
and  institutions  claiming  to  be  residuary  legatees  have  appeared  and 
pleaded,  and  only  4  have  been  shown  by  evidence  or  conceded  to  have 
been  incorporated  and  competent  to  take  bequests  and  devises,  and 
even  those  have  not  shown  that  they  had  not  theretofore  taken  all  per- 
mitted by  their  respective  charters  or  other  laws. 

It  is  contended  in  behalf  of  the  plaintiff  that  4  of  these  15,  namely, 
the  Roman  Catholic  Orphan  Asylum,  Sisters  of  the  Poor  of  St.  Fran- 
cis, Little  Sisters  of  the  Poor,  and  Mission  of  the  Immaculate  Virgin, 
are  not  societies  within  the  provisions  of  paragraph  18  of  the  will. 
The  only  provisions  expressly  relating  to  the  Roman  Catholic  Orphan 
Asylum  in  the  will  and  codicil  are  those  contained  in  the  third  para- 
graph of  the  will  and  in  clause  second  of  the  codicil,  the  substance  of 
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which  has  already  been  stated.  The  Roman  Catholic  Orphan  Asyliun 
was  not  given  a  specific  legacy,  and  the  express  provisions  with  respect 
to  it  are  not  directly  connected  with  the  provisions  with  respect  to 
churches  and  societies  designated  as  such ;  and  in  the  second  clause  of 
the  codicil  the  testator  uses  the  words  "churches  and  societies"  in  a 
manner  which  it  is  claimed  indicates  that  he  did  not  consider  that  he 
had  designated  the  asylum  as  a  church  or  society,-  for  in  the  event  that 
the  plaintiff  predeceased  his  mother  the  testator  gave  $10,000  of  the 
corpus  of  the  trust  fund  for  the  benefit  of  the  mother  to  the  asylum, 
and  directed  that  the  balance  be  divided  and  distributed  "to  and  among 
the  churches  and  societies  in  my  said  will  named,  share  and  share 
alike."  It  is  contended  that,  if  he  classed  the  asylum  as  a  society,  he 
would  likely  have  here  inserted  the  word  "other"  before  "societies," 
for  otherwise  he  would  be  giving  it  a  further  share  in  the  remainder 
of  that  fund.  These  arguments  are  not  without  force ;  but  the  asylum 
and  the  three  other  institutions  which  were  given  and  have  received 
specific  legacies,  while  neithet  churches  nor  societies  in  the  strict  sense 
of  the  word,  are  in  a  broader  sense  "societies"  (see  25  Am.  &  Eng. 
Ency.  of  Law  [2d  Ed.]  1130),  connected  with  a  particular  religious 
denomination  in  which  the  testator  appears  to  have  been  deeply  in- 
terested, and  if  he  did  not  intend  to  include  them  all  as  residuary  lega- 
tees, it  is  reasonably  to  be  inferred  that  he  would  have  more  clearly 
indicated  those  he  intended  should  take.  I  am  of  opinion,  therefore, 
that  they  are  included  as  residuary  legatees  and  entitled  to  take,  if  they 
are  "otherwise"  competent  and  entitled  to  take. 

It  has  been  assumed,  without  proof  or  concession,  that  some  of  said 
societies  and  institutions  were  not  incorporated.  The  appellants  con- 
tend that  unincorporated  societies  cannot  take,  and  such  appears  to  be 
the  law.  Fralick  v.  Lyford,  107  App.  Div.  543,  95  N.  Y.  S'upp.  433, 
affirmed  187  N.  Y.  524,  79  N.  E.  1105;  Owens  v.  Methodist  Episcopal 
Church,  14  N.  Y.  380,  67  Am.  Dec.  160;  Catt  v.  Catt,  118  App.  Div. 
750,  103  N.  Y.  Supp.  740.  See,  also.  White  v,  Howard,  46  N.  Y.  144. 
If,  however,  an  educational  or  other  charitable  use  is  specified  with 
sufficient  definiteness,  it  may  be  that  the  said  bequest  to  Sister  Eugenie 
for  the  benefit  of  the  "Poor  School,"  at  least,  with  respect  to  which 
there  has  been  no  appearance,  can  be  sustained  on  the  thoery  that  a 
valid  lawful  trust  was  created,  even  though  the  "Poor  School"  was 
not  incorporated  or  competent  to  take.  See  chapter  701,  Laws  1893, 
as  amended  by  chapter  291,  Laws  1901,  and  Manley  v.  Fiske,  139  App. 
Div.  665,  124  N.  Y.  Supp.  149,  affirmed  201  N.  Y.  546,  95  N.  E.  1133, 
Ely  v.  Ely,  163  App.  Div.  320-339,  148  N.  Y.  Supp.  691,  and  Matter  of 
Miller,  149  App.  Div.  113,  133  N.  Y.  Supp.  828;  but  we  do  not  decide 
the  question  now. 

[5]  The  decision  provides  that  the  residuary  estate  shall  be  equally 
divided  among  the  residuary  legatees  who  are  duly  incorporated,  and 
that  the  residuary  legatees  who  failed  to  prove  their  incorporation  or 
capacity  to  take  on  the  trial  of  the  issues  at  Special  Term  may  do  so 
on  the  accounting,  and  then  proceeds  to  divide  the  residuary  estate  into 
fifteenths,  on  the  theory  that  all  churches  and  societies  referred  to  in 
the  residuary  clause  are  entitled  to  take;  and  the  interlocutory  judg- 
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ment  directs  that  the  residuary  estate  be  divided  among  the  15  church- 
es, societies,  and  institutions,  or  "such  of  them  as  were  incorporated  at 
the  date  of  the  deceased's  death."  These  provisions  of  the  decision 
and  interlocutory  judgment  cannot  be  sustained.  The  beneficiaries 
competent  to  take  the  "residuary"  estate  take  as  tenants  in  common, 
and  only  take  a  share  of  the  residuary  estate  in  proportion  to  the  total 
number  of  beneficiaries  designated ;  and  where  a  beneficiary  designated 
caimot  take,  the  legacy  passes  as  intestate  property.  Matter  of  Hoff- 
man, 201  N.  Y.  247-255,  94  N.  E.  990;  Booth  v.  Baptist  Church,  126 
N.  Y.  215,  28  N.  E.  238;  Matter  of  Kimberly,  150  N.  Y.  90,  44  N.  E. 
945.  In  Chamberlain  v.  Chamberlain,  supra,  it  appears  by  the  re- 
porter's note  at  page  447  that  on  the  settlement  of  the  decree  in  that 
case  the  decision  was  so  modified  that  one  of  the  two  residuary  lega- 
tees to  whom  the  residuary  estate  was  given  in  equal  shares  was  per- 
mitted to  take  part  of  the  legacy  to  the  other,  if  the  other  was  not  en- 
titled to  take  it  all ;  but,  if  such  was  the  decision,  it  must  be  deemed  to» 
have  been  overruled  by  the  later  authorities  herein  cited.  I  am  there- 
fore of  opinion  that  the  plaintiff  is  entitled  to  take  the  share  of  any 
beneficiary  not  competent  to  take,  or  not  entitled  to  take,  and  therefore 
the  interlocutory  judgment  should  be  modified  accordingly. 

[8,  7]  It  is  also  contended  by  appellants  that  the  court  should  have 
decided  which  of  the  beneficiaries  are  incorporated  and  are  entitled  to 
take,  instead  of  leaving  those  questions  to  be  determined  from  evidence 
.  to  be  offered  on  the  accounting.  Those  questions  do  not  affect  the 
accounting.  They  merely  affect  the  distribution.  Evidently  it  was 
deemed  more  convenient  to  make  the  proof  before  the  referee  on  the 
accounting,  than  on  the  trial;  and  we  think  it  was  competent  for  the 
csurt  so  to  direct,  as  those  questions  are  not  involved  in  the  principal 
issues  or  in  the  relief  demanded,  and  they  may  be  reserved  for  deci- 
sion on  the  report  of  the  referee  without  prejudice  to  the  rights  of  any 
party.  See  Code  Civ.  Proc.  §  1015.  The  residuary  legatees,  however, 
should  show,  not  only  their  incorporation,  but  that  it  is  competent  for 
them  to  take  these  legacies.  See  Haxtun  v.  Corse,  2  Barb.  Ch.  521 ; 
Fowler's  Charitable  Uses,  pp.  81,  97;  Marx  v.  McGlynn,  88  N.  Y.  376; 
Betts  V.  Betts,  4  Abb.  N.  C.  317.  These  defendants  who  have  appeared 
and  answered  are  permitted  to  appear  before  the  referee  and  prove 
that  th^  are  entitled  to  a  share  in  the  estate ;  this  determination  being 
without  prejudice  to  an  application  by  either  of  the  defendants  in  de- 
fault to  open  the  default  and  interpose  an  answer  and  present  their 
proof  to  the  referee. 

The  plaintiff  appellant  further  contends  that  one-third  of  the  estate 
was  not  set  apart  for  the  use  of  his  mother,  and  that  she  did  not  receive 
the  income  of  one-third,  and  that  upon  her  death  he  did  not  receive 
the  one-third.  This  argument  appears  to  be  made  on  the  erroneous 
theory  that  the  will  required  one-third  of  the  g^ross  estate,  without  de- 
duction for  debts,  to  be  set  apart  for  the  use  of  plaintiff's  mother. 
Manifestly  the  testator  intended  that  only  one-third  of  his  net  estate 
should  be  so  set  apart;  and  such  has  been  the  construction  of  the 
will  from  the  outset,  by  decrees  binding  upon  and  acquiesced  in  by  all 
parties. 
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[8 J  The  plaintiff  also  contends  that  the  court  erred  in  holding  that 
the  testator  did  not  leave  more  than  one-half  of  the  property  to  chari- 
table uses,  and  claims  that  an  accounting  is  essential  to  the  decision  of 
that  question.  The  court  was  right  in  holding  as  matter  of  law  that 
the  estate  bequeathed  and  devised  for  charitable  uses  was  not  in  excess 
of  the  amount  authorized  by  the  statute.  It  could  not  be  determined, 
until  the  happening  of  the  contingencies  with  respect  to  the  two  trust 
funds,  how  much  the  testator  had  devised  for  charitable  uses.  But, 
those  events  having  transpired  without  increasing  the  amount  of  be- 
quests otherwise  made  to  charitable  uses,  it  now  appears  that  the  testa- 
tor only  devised  to  such  uses  the  $9,200  in  specific  legacies  and  the  re- 
siduary estate,  which,  by  the  first  decree,  was  found  to  be  $17,710.14. 
These  two  amounts  aggregate  $26,910.14,  which  is  considerably  less 
than  the  amount  which  it  was  adjudged  by  the  original  decree  could 
lawfully  be  given  to  charitable  uses. 

[9-11]  The  plaintiff  appellant  alleged,  in  effect,  that  the  residuary 
legacies  became  due  and  payable  within  one  year  from  the  first  judicial 
accounting,  which  was  on  the  27th  day  of  April,  1891,  and  he  prayed 
that  it  be  adjudged  that  the  statute  of  limitations  of  either  six  or  ten 
years  is  a  bar  to  any  right  of  the  residuary  legatees  to  payment  of  the 
legacies.  The  trustee  did  not  presume  to  attempt  to  invoke  the  statute 
of  limitations.  Manifestly  the  plaintiff  cannot  invoke  it,  for  no  claim 
is  made  against  him  by  the  residuary  legatees,  and,  moreover,  he  could 
not  come  into  a  court  of  equity  as  plaintiff  and  invoke  it.  Matter  of 
Rogers,  153  N.  Y.  316,  47  N.  E.  589;  Pratt  v.  R.  C.  Orphan  Asylum, 
20  App.  Div.  352,  46  N.  Y.  Supp.  1035,  affirmed  Conkling  v.  R.  C. 
Orphan  Asylum,  166  N.  Y.  593,  59  N.  E.  1120;  House  v.  Carr,  185 
N.  Y.  453,  78  N.  E.  171,  6  L.  R.  A.  (N.  S.)  510,  113  Am.  St.  Rep.  936, 
7  Ann.  Cas.  185;  C.  C.  P.  §  413. 

Furthermore,  there  is  no  merit  in  or  precedent  for  this  claim,  and 
it  is  predicated  on  erroneous  premises.  It  is  manifest,  and  must  have 
been  perfectly  well  understood  by  all  parties  in  interest,  why  the  resid- 
uary legacies  were  not  directed  to  be  paid  by  the  original  decree,  and 
all  acquiesced  in  the  assumption  of  the  court  of  jurisdiction,  in  view  of 
the  provisions  of  the  act  of  1860,  to  direct  the  executors  and  trustees 
to  hold  the  residuary  estate  until  the  happening  of  the  contingencies 
with  respect  to  the  two  trust  funds.  Regardless  of  whether  or  not  the 
court  was  authorized  so  to  decree,  neither  the  plaintiff  nor  the  trustee 
should  be  permitted  to  question  it  at  this  time,  nor  is  it  affected  by  the 
fact  that  the  plaintiff  was  then  an  infant.  He  has  not  been  prejudiced, 
for  on  no  theory  was  he  entitled  to  any  part  of  the  fund  lawfully  be- 
queathed or  devised  to  a  residuary  legatee;  and  it  would  be  unconscion- 
able to  permit  him  now  to  succeed  thereto  on  the  theory  that  such 
residuary  legatees  have  not  sooner  proceeded,  in  defiance  of  the  numer- 
ous decrees  of  the  Surrogate's  Court,  to  assert  their  rights  as  residu- 
ary legatees. 

For  like  reason  the  trustee,  as  executor  of  the  widow,  cannot  be 
heard  to  assert  the  statute  of  limitations.  By  a  process  of  reasoning, 
which  it  is  difficuh  to  follow,  it  is  claimed  that  the  very  decrees  which 
forbid  the  distribution  of  the  residuary  estate  until  the  happening  of 
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the  contingencies  constitute  adjudications  that  the  residuary  legatees 
are  not  entitled  to  take.  It  seems  to  be  argued  that,  since  the  will 
created  no  trust  with  respect  to  the  residuary  estate,  it  was  the  manda- 
tory duty  of  the  court  to  direct  its  distribution,  and  that,  having  failed 
to  direct  its  distribution  to  the.  residuary  legatees,  the  decree  should  be 
construed  as  directing  that  it  be  held  for  the  benefit  of  the  next  of  kin 
of  the  testator.  As  already  observed,  the  intention  of  the  court  in  mak- 
ing the  decrees  requiring  that  the  residuary  estate  be  held  was  perfectly 
clear  and  recognized  the  rights  of  the  residuary  legatees;  and  their 
rights  were  never  attempted  to  be  repudiated  by  the  executors  or  trus- 
tees, and  are  not  now.  There  was  at  least  room  for  the  contention 
that  the  statute  of  1860  impliedly  authorizes  the  withholding  of  the 
distribution  of  an  estate,  where  necessary  to  determine  whether  the 
amoiint  devised  or  bequeathed  to  charitable  uses  is  in  excess  of  the 
amount  authorized,  and  on  that  theory  the  moneys  were  not  ready  for 
distribution  as  contemplated  by  the  provisions  of  section  2743  of  the 
Code  of  Civil  Procedure,  which  provides  that  the  decree  must  direct 
the  payment  and  distribution  where  "any  part  of  the  estate  remains, 
and  is  ready  to  be  distributed."  It  may  be  that  the  court  might  have 
directed  the  distribution  of  the  residuary  estate,  which  would  have 
subjected  the  asylum  to  all  risk  with  respect  to  the  statute  of  1860; 
but  it  is  unnecessary  to  decide  that  question,  for  whether  the  distribu- 
tion of  the  whole  or  any  part  of  the  residuary  estate  could  have  been 
obtained  or  compelled  before  the  happening  of  the  contingency  to 
which  reference  has  been  made  either  by  an  application  to  the  Surro- 
gate's Court,  or  an  appeal  from  the  decree  of  the  surrogate,  or  by  action 
in  the  Supreme  Court,  need  not  now  be  considered,  for,  as  held  by  the 
trial  court,  the  rights  of  the  residuary  legatees  were  preserved  by  the 
decree. 

It  follows,  therefore,  that  the  decision  and  interlocutory  judgment 
should  be  modified  in  accordance  with  the  views  herein  expressed,  so 
that  the  residuary  legatees  who  are  found  to  be  competent  to  take,  and 
may  take  without  exceeding  the  limitations  prescribed  by  the  legisla- 
ture on  their  powers  so  to  do,  shall  each  take  one-fifteenth  of  the  resid- 
uary estate,  and  in  case  a  residuary  legatee  was  not  competent  to  take, 
or  could  not  take,  the  plaintiff  shall  take  the  one-fifteenth  intended  for 
such  residuary  legatee,  and  leaving  all  questions  with  respect  to  the 
competency  and  right  of  the  residuary  legatees  to  take,  and  with  re- 
spect to  the  validity  of  any  residuary  legacy  on  the  theory  of  its  being 
in  trust  for  a  sufficiently  definite  charitable  use,  if  not  to  a  corporation 
authorized  to  take,  to  be  decided  on  the  coming  in  of  the  referee's  re- 
port, and,  as  so  modified,  affirmed,  without  costs.  Settle  order  on  no- 
tice.   All  concur. 
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(168  App.  Dlv.  261) 

CROTON  FAIXS  CONST.  CO.  T.  CITT  OF  NEW  YORK.    (No.  7408.) 

(Supreme  Court,  Appellate  Division,  First  Department     June  18,  1915.) 

1.  Municipal  Cokpobations  ^s»360 — CouiBAcrs—STiPtTLATioNa— Power   ot 

CniEP  Enoineeb. 

A  stipulation  In  a  contract  for  ttie  construction  of  the  CJroton  Falls 
reservoir,  initiated  under  the  original  aqueduct  commission,  and  after 
abolition  thereof  completed  by  the  department  of  water  supply,  gas,  and 
electricity  of  the  city  of  New  York,  that  to  prevent  disputes  the  engineer 
shall  determine  the  amount,  quality,  acceptability,  and  fitness  of  the 
several  kinds  of  work  and  materials  which  are  to  be  paid  for  under 
the  contract,  and  shall  determine  all  questions  as  to  the  work  and 
the  construction  thereof,  and  decide  every  question  as  to  the  fulfillment 
of  the  contract,  and  that  his  estimate  and  decision  shall  be  final,  and 
that  he  shall  make  necessary  explanations  as  to  the  meaning  of  the 
iQ>eciflcations  and  give  orders  contemplated  by  the  contract,  gives  the 
acting  chief  engineer,  in  tlie  absence  of  the  engineer,  power  to  order 
the  construction  of  particular  work  within  a  class  specified  in  the  con- 
tract, and  determine  the  nature  and  kind  of  work  so  done,  so  as  to  enable 
the  contractor  to  be  paid  at  the  price  fixed  for  that  class  of  work. 

[£d.  Note. — For  other  cases,  see  Mimicipal  Corporations,  Cent  Dig.  $§ 
892,  892% ;   Dec.  Dig.  <S=9360.] 

2.  MtmiCIFAI.     COBPOBATIONS     <S=»374 — CONSTBUOTIOW     CONTBACTS— ReCOVEBT 

—Question  fob  Juby. 

Whether  a  contractor  for  the  construction  of  a  reservoir  for  a  city's 
waterworks  system  was  entitled  to  recover  for  certain  work  at  a  com- 
pensation fixed  for  class  A  specified  by  the  contract,  by  reason  of  the 
action  of  the  acting  chief  engineer,  held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  gj 
905,  910 ;  Dec.  Dig.  <S=»374.] 

3.  MONICIPAI,  COBPOBATIONS  €=s>358 — ^BUILDINa  CONTRACTB— POWKB  OF  EkOI- 

NEEB— AdMISSIBILITT. 

A  final  certificate  and  determination  of  an  engineer  in  charge  of  con- 
struction work  are  not  binding  on  the  contractor,  where  the  engineer  in- 
terprets the  contract  and  has  erred  In  the  interpretation  of  the  law  ap- 
plicable thereto,  and  a  letter  by  the  engineer  disclosing  his  Interpretation 
of  the  contract  is  admissible  on  the  issue  of  the  right  of  the  conti'actor 
to  recover  compensation. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
§  800;    Dec.  Dig.  <3=35a] 

4.  McNicnPAL  COBPOBATIONS  ®=»374 — CoNTBACTS— Extent  of  Compensation. 

Whether  a  contractor  for  the  construction  of  a  reservoir  for  a  city 
waterworks  system  was  entitled  to  recover  compensation  for  certain 
work  within  class  B  of  the  contract  specifying  the  price  therefor,  in- 
stead of  at  a  less  rate  for  another  dass  of  work,  held,  under  the  evi- 
dence, for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  CJent  Dig. 
{$  905,  910;  Dec.  Dig.  «=»374.] 

5.  MUNICIPAI.     COBPOBATIONS      €=5>374 — CONSTBUOnON      CONTBAOTB— STIPUIA- 

TIONS. 

Whether  a  building  contractor,  under  a  contract  providing  that  dimen- 
sion stones  should  be  measured  for  payment  as  of  the  sizes  of  the 
smallest  rectangular  blocks  from  which  the  separate  stones  could  be 
cut,  was  entitled  to  an  allowance  of  a  specified  number  of  Inches  on  all 
sides  of  stones,  held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
§g  905,  910;    Dec.  Dig.  «=»374.] 

4t=9For  otber  case*  see  uime  toylc  A  KEY-NUMBER  la  all  Key-Numb«red  DigtsU  ft  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Croton  Falls  Construction  Company  against  the  Qty 
of  New  York.  From  a  judgment  granting  partial  relief,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Albert  B.  Boardman,  of  New  York  City,  for  appellant 
William  E.  C.  Mayer,  of  New  York  City,  for  respondent. 

DOWLING,  J.  This  action  was  brought  to  recover  the  sum  of 
$422,325.80,  the  amount  claimed  to  be  due  under  a  contract  for  the 
construction  of  the  Croton  Falls  reservoir.  Plaintiff  has  recovered 
judgment  in  the  sum  of  $35,388.95,  and  appeals  from  so  much  thereof 
as  fails  to  give  him  the  amount  of  certain  claims,  aggregating  $270,- 
968.86,  with  interest.  The  judgment  was  entered  by  direction  of  the 
court,  which  dismissed  the  additional  claims  referred  to,  and  refused 
to  submit  the  issues  involved  in  such  claims  to  the  jury.  The  Croton 
Falls  reservoir,  which  is  one  of  the  largest  in  New  York  City's  Croton 
water  system,  was  initiated  under  the  original  aqueduct  commission, 
and  after  the  abolition  thereof  was  completed  by  the  department  of 
water  supply,  gas,  and  electricity  of  the  city  of  New  York,  in  which 
the  powers  of  the  former  commission  were  vested  by  chapter  220,  Laws 
of  1910.  The  contract  was  one  for  a  unit  price,  as  distinguished  from 
a  lump  sum.  The  questions  in  controversy  arise  over  the  action  of  the 
city's  engineer  in  claiming  that  certain  units  of  the  work  should  not 
be  paid  for  at  all,  and  that  certain  other  units  should  be  paid  for  at  a 
less  price  per  unit  than  that  claimed  by  the  contractor.  'The  final  esti- 
mate of  the  city's  engineer  fixes  the  aggregate  contract  price  at  $4,319,- 
156.99.  Plaintiff's  contention  is  that  the  correct  amount  is  $4,590,- 
125.85.  Of  the  amount  shown  by  the  final  estimate,  $31,697.29  had 
been  withheld  by  the  comptroller  of  the  city  of  New  York,  and  it  is 
that  amount,  with  interest,  for  which  the  plaintiff  has  recovered  judg- 
ment, and  from  which  judgment  the  city  does  not  appeal.  The  bal- 
ance, being  the  amount  now  in  controversy,  is  made  up  of  eight  items. 
We  shall  state  briefly  the  salient  facts  as  to  such  of  these  claims  as 
we  think  require  our  consideration : 

[1-3]  (1)  Plaintiff  claims  that  it  placed  class  A  monolithic  concrete 
around  the  reinforcing  rods  in  the  main  dam,  above  elevation  280.8, 
under  due  order  from  the  engineer,  and  that  it  should  have  been  allow- 
ed and  paid  therefor  at  the  contract  price  of  $7  per  cubic  yard  (the 
price  for  class  A  concrete),  instead  of  the  amount  finally  allowed  by  the 
engineer,  $2.65  per  cubic  yard  (the  contract  price  for  cyclopean  mason- 
ry). The  difference  in  the  contract  price,  based  upon  these  two  units, 
is  $58,043.79. 

The  method  of  construction  of  the  portion  of  the  dam  in  question 
is  as  follows :  Its  faces  are  made  of  concrete  blocks  so  placed  in  cours- 
es as  to  overlap  or  bond,  and  in  every  second  course  parts  of  the  blocks 
extend  inside  the  face  and  towards  the  center  of  the  dam,  being  called 
"headers,"  and  forming  a  bond  between  the  face  and  the  interior  mass. 
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Every  third  block  in  every  second  course  is  a  "header,"  and  the  face 
blocks  not  used  as  headers  are  called  "stretchers."  Inside  of  these 
block  faces  the  dam  consists,  for  the  greater  part,  of  cyclopean  stone 
masonry.  This  masonry  is  composed  of  very  large  quarry  block  of 
irregular  sires  and  shapes,  weighing  up  to  six  tons,  the  requirement 
being  that  they  "shall  be  sound,  clean,  strong,  and  durable,  and  as 
large  as  can  be  economically  quarried,  transported,  and  handled."  This 
construction  was  to  be  used  under  tiie  specifications  for  substantially 
the  whole  of  the  main  part  of  the  dam,  except  the  faces.  The  method 
of  laying  these  stones  is  specified  in  detail  under  section  85  of  the  con- 
tract, under  which  the  faces  of  the  dam  were  to  be  built  somewhat  in 
advance  of  the  interior.  Wet  concrete  was  to  be  deposited  in  suffi- 
cient quantities  in  low  places  in  the  work,  and  before  it  had  attained 
its  initial  set  large  stones  were  to  be  lowered  into  it  as  close  together 
as  possible.  The  stones  were  then  to  be  joggled  with  a  bar,  so  as  to 
settle  them  well  into  the  concrete,  and  the  concrete  was  to  be  worked 
with  suitable  tools,  so  as  to  force  the  escape  of  entrained  air  or  water, 
and  insure  the  filling  with  concrete  and  mortar  of  all  spaces  between 
and  beneath  the  large  stones.  If  smaller  stones  could  be  imbedded  be- 
tween the  large  stones,  and  between  those  stones  and  the  face  of  the 
dam,  this  was  to  be  done;  the  object  being  to  obtain  a  monolithic 
mass  of  stone  and  concrete,  with  as  large  a  proportion  of  stone  as  it 
was  possible  to  secure,  and  a  wall  as  nearly  impervious  to  water  as  it 
was  possible  to  make  it.  Up  to  level  280.8,  the  entire  space  was  built 
up  in  this  manner  with  cyclopean  stones.  So  close  were  they  placed 
to  the  facing  blocks  that  in  some  cases  they  were  only  two  inches 
apart,  while  the  average  distance  was  six  inches.  One  of  the  essential 
features  of  the  construction  was  to  insure  bonding  or  overlapping  of 
the  large  stones. 

In  the  winter  of  1908-1909,  Mr.  Cook,  the  acting  chief  engineer, 
stated  to  the  contractor  that  bad  cracks  had  developed  in  the  cross 
river  dam,  and  that  the  engineers  were  considering  reinforcing  the  dam 
in  question  to  prevent  a  similar  recurrence.  To  do  this  it  was  decided 
to  place  two  rows  of  rods  inside  the  facing  blocks  above  elevation 
280.8,  in  the  placing  of  which  great  care  was  required  to  be  used  by 
the  engineer  to  lay  the  bars  level  and  to  insure  a  continuous  straight 
line.  The  ends  of  the  rods  were  forged  into  hooks,  which  were  in- 
terlocked to  form  a  continuous,  taut,  and  level  line  along  the  entire 
length  of  the  dam.  Wedges  were  driven  where  necessary  to  keep  this 
line  taut,  as  it  had  to  be  perfect  in  alignment.  When  the  rods  were 
placed,  they  were  surrounded  with  concrete.  Before  this  reinforcing 
had  begun  the  contractor  claimed  that  it  was  physically  impossible  to 
place  the  bars  in  cyclopean  masonry,  and  that  the  plan  must  be  modi- 
fied before  the  work  reached  the  elevation  in  question,  where  the  re- 
inforcing was  to  begin;  otherwise,  the  contractor  would  positively 
stop  work.  It  claimed,  as  one  reason  for  the  inability  to  place  reinforc- 
ing in  cyclopean  masonry,  the  irregularity  of  the  large  stones,  project- 
ing at  different  angles  and  at  different  heights,  and  the  variation  of 
shapes  of  the  stones,  which  made  the  maintenance  of  perfect  align- 
ment through  such  construction  impossible.     The  engineer.  Cook, 
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changed  the  classification  and  furnished  a  drawing  showing  what  is 
described  as  "Limit  for  Classification"  at  a  distance  of  one  foot  from 
the  headers.  The  contractor  claimed  that  the  distance  from  the  header 
at  which  the  classification  as  class  A  concrete  should  cease,  and  that  of 
Cyclopean  masonry  begin,  should  be  three  feet;  but  the  engineer  said 
he  would  not  classify  beyond  one  foot,  which  was,  he  testifies,  simply 
"to  be  the  classification  line  between  those  two  masonries  or  classes  of 
masonry  that  was  being  mooted,"  and,  as  he  further  says,  "That  is 
what  led  up  to  the  establishment  of  that  line."  The  controversy  about 
this  line  lasted  several  days,  and  it  sufficiently  appears  that  the  con- 
tractor was  unwilling  to  proceed  bejwnd  the  point  in  question  and  do 
any  reinforcing  until  the  exact  nature  of  the  classification  of  the  part 
of  the  work  in  which  the  rods  were  to  be  inserted  had  been  determined, 
so  that  his  compensation  might  be  fixed  at  the  proper  unit  price. 

There  is  a  question  as  to  whether  Cook  made  a  final  classification, 
or  only  a  tentative  one.  Plaintiflf's  witnesses  swear  positively  that  the 
classification  was  a  final  and  definite  one,  in  reliance  upon  which  they 
proceeded  with  their  work.  The  engineer  says  that  the  words  "limit 
for  classification"  upon  the  plan  would  indicate  to  the  engineer  that 
there  were  two  classes  of  material  to  go  in  the  dam  other  than  the  fac- 
ing block,  but  would  not  indicate  the  kind  of  material  that  was  to  go 
in  there.  On  cross-examination  he  testified  that  he  said  he  "would 
not  consider  anjrthing  beyond  a  foot  back  of  the  headers,  and  that 
should  be  a  classification  pending  future  adjudication  of  whether 
they  should  be  paid  for  the  entire  top  of  the  dam,  and  whether  thia 
foot,  or  for  none  at  all."  But  it  also  appears,  even  from  his  cross-ex- 
amination, that  the  contractor  had  announced  its  intention  of  stopping 
work  unless  the  classification  was  made,  and  that  the  one  foot  finally 
indicated  was  a  compromise  between  the  three  feet  claimed  by  the  con- 
tractor and  the  engineer's  disinclination  to  make  any  allowance  at  all. 
The  contractor  proceeded  with  the  work,  and  it  was  properly  perform- 
ed ;  no  large  stones,  such  as  are  characteristic  of  cyclopean  masonry, 
being  used  within  the  one-foot  limit,  but  the  rods  being  placed  in  a 
trench  between  the  cyclopean  stones  and  the  back  of  the  facing  blocks, 
made  level,  and  small  stones  being  placed  under  the  rods  where  neces- 
sary to  effect  such  a  level,  the  hooked  ends  being  interlocked  and  form- 
ing a  continuous,  taut,  and  level  line,  wedges  being  used  to  accomplish 
that  where  necessary.  The  concrete  was  then  filled  in  around,  under, 
and  over  the  bars,  completely  covering  them  to  the  depth  of  about  a 
foot  in  this  fresh  concrete,  small  stones  being  placed  therein  by  hand, 
and  then  more  concrete  being  filled  in  to  the  next  level,  where  more 
rods  were  to  be  laid.  No  heavy  stones  were  used  in  this  work,  and 
care  was  required  to  maintain  the  tautness  of  the  line  of  rods.  The  use 
of  stones  in  class  A  concrete,  within  the  direction  of  the  engineer,  was 
contemplated  and  provided  for  by  the  specifications,  so  that  the  pres- 
ence of  the  stones  therein  did  not  destroy  its  character  under  the  con- 
tract. As  the  work  progressed  (to  all  appearances  satisfactorily), 
Cook,  the  acting  chief  engineer  in  charge,  passed  and  approved  the 
monthly  estimates  for  July,  September,  and  October,  1909,  including 
allowances,  as  certified,  in  the  first  month  named  for  890  cubic  yards 
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of  this  work  as  class  A  monolithic  concrete,  in  the  second  month  6,863 
cubic  3rards  of  the  same  unit,  and  in  the  third  month  12,185  cubic  yards 
of  the  same  unit,  thereby  confirming,  apparently,  the  contention  of  the 
contractor  that  the  classification  had  been  finally  made,  and  certainly 
showing  that  at  that  time,  in  the  contemplation  of  the  parties,  it  was 
more  than  a  mere  tentative  classification.  But  with  the  return  of  Mr, 
Sears,  the  chief  engineer.  Cook  advised  him  what  he  had  done.  As 
he  says  himself  in  direct  examination : 

"I  told  him  that  in  putting  In  the  steel  rods  the  spaces  had  largely  been 
filed  up  with  concrete,  due  to  the  fact  that  large  stones  could  not  be  intro- 
duced In  those  contracted  spaces." 

Sears,  who  was  not  in  good  health,  and  whom  it  annoyed  to -hear 
an  extended  argument,  ended  the  matter  by  saying  that  he  had  ruled 
at  the  cross  river  dam  that  cyclopean  masonry  must  be  reinforced, 
and  that  it  would  be  a  reversal  of  his  prior  ruling  to  allow  it  in  the 
case  of  this  dam,  and  therefore  he  compelled  the  deduction  from  the 
estimates  for  November  of  an  amount  equal  to  the  allowance  which 
had  been  made  for  the  difference  in  the  classification  of  this  work 
from  July  to  October,  inclusive.  The  October  estimate  had  been  ap- 
proved by  Sears  himself,  as  well  as  by  Cook.  Before  the  contractor 
was  aware  of  the  changed  position  of  the  chief  engineer,  he  had  com- 
pleted the  work  in  controversy,  and  so  had  no  intimation  of  the  change 
of  ground  of  the  city  until  tiie  work  had  been  done.  In  a  letter  to 
the  aqueduct  commissioners,  dated  December  27,  1909,  Sears  quoted 
a  letter  erf  his  to  Cook,  dated  December  14,  1909,  in  which  he  had  re- 
quested a  revision  of  the  classification  as  to  the  point  in  controversy, 
and  stands  upon  the  proposition  that  section  96  of  the  contract  con- 
templates the  extensive  use  of  steel  for  reinforcing  the  main  dam,  and 
that,  as  no  provision  was  made  for  the  reclassification  of  any  part  of 
the  masonry  of  the  main  dam  on  account  of  reinforcing  the  same  with 
steel,  in  his  opinion  the  whole  mass  should  be  classified  as  cyclopean 
masonry.  Cook,  in  answer  to  the  letter  to  him  from  Sears,  said  that 
he  had  estimated  the  masonry  for  one  foot  back  from  the  tails  of  the 
headers  as  reinforced  concrete ;  it  being  practically  impossible  to  place 
cyclopean  masonry  as  described  in  the  specifications  nearer  than  this 
limit  to  the  blocks. 

While  it  is  perfectly  true  that  the  contract  provides  (section  96)  that 
"portions  of  the  concrete  and  other  masonry  shall,  wherever  shown 
on  the  contract  drawings,  and  in  other  places,  if  required,  be  reinforced 
by  imbedding  in  them  twisted  square  steel  rods,  or  other  pieces  of  steel 
or  iron  of  the  number,  shapes,  and  sizes  directed,"  it  sufficiently  ap- 
pears that  the  insertion  of  the  rods  in  question,  adjusted  and  tautened 
as  required  to  be  done,  was  impossible  of  performance  through  the 
mass  of  cyclopean  masonry  from  the  very  nature  of  that  form  of  con- 
struction, and  that  it  would  only  safely  be  imbedded  in  a  mass  of  con- 
crete, as  it  was  actually  carried  out.  And  the  contract  defines  class  A 
concrete  monolithic  masonry  (section  71)  as  "all  concrete  reinforced 
with  steel  rods  not  otherwise  classified,"  and,  after  enumerating  certain 
portions  of  the  work  at  which  it  is  to  be  used,  further  provides  that  it 
shall  be  used  "at  such  other  places  as  the  engineer  may  direct"    Under 
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the  contract  the  engineer  was  given  extensive  powers,  and  by  articles 
3  and  4  thereof  it  was  provided : 

"Art  3.  To  prevent  disputes  and  litigations,  the  engineer  shall  In  all 
cases  determine  the  amount,  quality,  acceptability,  and  fitness  of  the  several 
kinds  of  work  and  materials  which  are  to  be  paid  for  under  this  contract, 
shall  determine  all  questions  In  relation  to  said  work  and  the  construction 
thereof,  and  shall  in  all  cases  decide  every  question  which  may  arise  relative 
to  the  folflUment  of  this  ccmtract  on  the  part  of  the  contractor.  His  estimate 
and  decision  shall  be  final  and  conclusive  upon  said  contractor,  and  in  case 
any  question  shall  arise  between  the  parties  hereto,  touching  this  contract, 
such  estimate  and  decision  shall  be  a  condition  precedent  to  the  right  of  tlie 
contractor  to  receive  any  money  under  this  contract. 

"Art  4.  The  engineer  shall  make  all  necessary  explanations  as  to  the  mean- 
ing and  intention  of  the  specifications,  shall  give  all  orders  and  directions 
contemplated  therein  or  thereby,  and  in  every  case  where  a  difficult  or  un- 
foreseen condition  shall  arise  in  the  performance  of  the  work  required  by  this 
contract  Any  differences  or  conflicts  which  may  arise  between  the  con- 
tractor and  other  contractors  of  the  commissioners  in  regard  to  their  w^rk 
shall  be  adjusted  and  determined  by  the  engineer." 

It  seems  plain,  therefore,  that  Cook  as  acting  chief  engineer,  with 
full  authority  in  the  absence  of  Sears,  had  power  under  the  clauses  here- 
tofore quoted  to  order  the  placing  of  class  A  masonry  in  the  space  up 
to  the  one-foot  line,  and  as  well  to  determine  the  nature  and  kind  of 
the  work  thus  done,  so  as  to  enable  the  contractor  to  be  paid  at  the  unit 
price  fixed  for  such  work.  Cook  concededly  had  been  designated  by 
the  resolution  of  the  aqueduct  board  as  actmg  chief  engineer  during 
the  absence  of  Sears,  and  was  division  engineer  as  well.  Under  the 
contract,  the  quantities  of  the  different  classes  of  work  specified  were 
approximate  only,  being  given  as  a  basis  for  a  uniform  comparison  of 
bids,  and  the  commissioners  did  not,  expressly  or  by  implication, 
agree  that  the  actual  amount  of  work  would  correspond  therewith,  but 
reserved  the  right  to  increase  or  decrease  the  quantity  of  any  class  or 
portion  of  the  work,  as  might  be  deemed  necessary  by  the  engineer. 
(See  contract,  under  heading  "Statement  of  Quantities.") 

Upon  these  facts,  and  the  others  appearing  in  the  record  in  detail,  it 
would  seem  that  questions  of  fact  as  to  this  first  item  were  presented 
for  the  jury,  and  that  plaintiff  should  have  been  allowed  to  go  to  the 
jury  thereupon.  It  specifically  asked  to  be  allowed  so  to  do  upon 
the  question  of  whether  it  had  "placed  monolithic  concrete,  class  A, 
in  any  part  of  the  main  dam  that  was  reinforced  by  the  steel  rods, 
namely,  the  part  above  elevation  280.8,  and  below  the  roadway,  and 
inside  the  facing  blocks,  and  outside  a  line  one  foot  within  the  head- 
ers indicated  by  section  508  as  limit  for  classification" ;  also  as  to  wheth- 
er the  engineer  had  directed  the  contractor  to  put  in  class  A  concrete  in 
the  places  described;  also  whether  or  not  the  action  of  the  engineer 
in  disallowing  the  allowance  which  had  been  made  from  July  to  Oc- 
tober, inclusive,  was  arbitrary,  and  whether  the  mistake  on  his  part  in 
so  doing  .was  a  palpable  mistake.  Not  only  were  these  questions  for 
the  jury,  but  there  was  an  equally  important  question  as  to  whether 
the  classification  made  by  Cook  was  a  final  one,  upon  the  faith  of  which 
the  contractor  acted  in  proceeding  with  and  completing  the  work  which 
he  was  ordered  to  do,  or  whether  it  was  simply  a  tentative  and  tempo- 
rary arrangement,  awaiting  further  adjustment. 
154N.X.S.— 6 
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Furthermore,  the  learned  trial  court  held  that  the  engineer's  final  es- 
timate vths  controlling,  that  having  been  made  by  I.  M.  De  Varona, 
chief  engineer  of  the  department  of  water  supply,  gas,  and  electricity 
of  the  city  of  New  York.  Plaintiff  offered  in  evidence  a  letter  from 
him  to  the  commissioner  of  that  department  in  which  he  discussed 
at  length  the  various  claims  advanced  by  the  contractor,  including  those 
involved  in  this  appeal,  and  gave  his  reasons  for  disallowing  the  same. 
He  set  forth  the  history  of  the  controversy  as  to  the  particular  item 
now  under  consideration,  and,  after  an  admission  that  the  contractor 
might  have  been  entitled  in  equity  to  an  additional  compensation  be- 
yond the  price  stated  for  cyclopean  masonry  as  to  the  section  in  ques- 
tion, added: 

"The  question  under  this  claim  Is,  In  my  opinion,  purely  a  legal  and  not 
an  engineering  one,  depending  upon  the  legal  interpretation  of  the  contract 
clauses  above  referred  to,  and  the  authority  vested  in  Mr.  Cook,  as  acting 
chief  engineer,  to  change  the  classlflcatlon  of  the  masonry  by  the  method 
adopted,  and  the  validity  of  his  ruling." 

This  letter  was  excluded  by  the  trial  court  after  having  been  marked 
for  identification.  It  would  seem  the  offer  came  within  the  rule  laid 
down  in  Uvalde  Contracting  Co.  v.  City  of  New  York,  160  App.  Div. 
284,  145  N.  Y.  Supp.  604,  that  the  final  certificate  and  determination 
of  the  engineer  are  not  binding  upon  the  contractor  where  the  engi- 
neer has  attempted  to  interpret  the  contract  and  has  erred  upon  an 
interpretation  of  the  law  applicable  thereto.  This  letter  should  there- 
fore have  been  received  in  evidence.  It  follows  that  the  plaintiff's 
claim  under  this  first  item,  and  the  issues  suggested  regarding  it, 
should  have  been  submitted  to  the  jury  for  determination. 

[4]  (2)  Plaintiff  claims  that,  having  placed  class  B  concrete  around 
the  drainage  channel  at  the  top  of  the  main  dam  under  due  order  by 
the  engineer,  it  should  have  been  allowed  and  paid  therefor  at  the  con- 
tract price  of  $5.50  per  cubic  yard  (being  the  unit  price  for  such  con- 
crete), instead  of  at  the  rate  of  $2.65  (the  contract  price  of  cyclopean 
masonry).  The  difference  for  the  988  cubic  yards  of  construction, 
amounts  to  $2,815.80.  Class  B  is  monolithic  concrete,  not  reinforced 
with  steel  bars.  Such  concrete  was  placed  at  each  side  of  the  drain- 
age tunnel  at  the  top  of  the  main  dam.  The  drainage  tunnel  was  a 
modification  of  the  original  plan,  not  having  been  intended  or  provided 
for,  but  becoming  necessary  because  of  the  determination  reached 
during  the  progress  of  the  work  to  run  a  highway  across  the  top  of 
the  dam,  thus  necessitating  a  drainage  system  to  prevent  the  pollution 
of  the  reservoir.  Plans  for  this  channel  were  prepared.  The  original 
contract  drawings  carried  the  cyclopean  masonry  in  the  interior  of  the 
dam  as  high  as  the  concrete  facing  at  the  top  surface.  To  carry  out 
the  new  plan,  forms  were  required  to  be  used,  and  it  was  impossible  to 
lay  cyclopean  masonry  in  the  narrow  spaces  left  between  the  drain- 
age tunnel  and  surrounding  construction.  Reinforcing  steel  was  pres- 
ent in  this  section,  adding  to  the  impracticability  of  the  use  of  the 
cyclopean  masonry.  No  other  class  of  construction  than  monolithic 
concrete  class  B  could  be  used  in  this  space,  according  to  the  state- 
ment of  Cook,  who  gave  orders  for  its  use. 
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The  question  is  similar  in  many  respects  to  that  discussed  under  the 
first  point.  Cook,  as  acting  chief  engineer,  had  allowed  the  contractor 
the  higher  unit  price,  and  the  same  was  included  and  certified  in  the 
estimates  for  September  and  October,  1909.  It  is  testified  that  he 
gave  the  specific  instructions  that  the  sides  of  the  tunnel  should  be 
built  of  monolithic  concrete,  class  B,  which  the  contractor  complied 
with.  Sears,  the  chief  engineer,  upon  his  return,  had  approved  (as  has 
been  stated)  the  estimates  for  October,  already  approved  by  Cook  as 
division  engineer,  and  included  in  them  was  a  recognition  and  certifi- 
cation of  this  work  as  class  B  concrete.  The  determination  of  Sears 
not  to  allow  this,  and  his  instructions  to  debit  an  amount  equal  to  the  al- 
lowance theretofore  made  upon  this  item,  was  based  upon  his  conten- 
tion, as  in  the  case  of  the  first  item,  that  the  contract  forbade  the  use 
of  anything  save  cyclopean  masonry  for  the  interior  of  the  main  dam. 
De  Varona,  in  his  letter  to  the  commissioner,  heretofore  referred  to, 
upon  the  subject  of  this  claim,  recognized  that  the  contractor  might 
Imve  an -equitable  right  for  a  small  additional  compensation  because  of 
the  greater  difficulty  in  laying  cyclopean  masonry  under  the  given 
conditions,  but  held  that  the  action  of  the  engineer  in  changing  the  clas- 
sification was  vmwarranted.    He  did  go  upon  the  ground  that: 

"I  am  lucUned  to  question  the  authority  of  Acting  Chief  Engineer  Cook  to 
change  the  classification  provided  for  In  the  contract,  by  the  method  he 
adopted,  and  have  some  doubt  as  to  the  validity  of  his  ruling." 

Section  71  of  the  contract  provides  that  class  B  monolithic  concrete 
shall  be  used  at  certain  specified  places  and  "at  any  other  places  that 
the  engineer  may  direct."  This  question  is  interwoven  with  the  ques- 
tion presented  in  the  first  item,  and  therefore  further  discussion  of  it 
seems  unnecessary ;  the  conclusion  reached  being  the  same — that  ques- 
tions of  fact  were  presented  for  the  jury,  indicated  T)y  plaintiff's  attor- 
ney in  his  motion  to  go  thereto,  as  follows:  Whether  the  plaintiff 
placed  monolithic  concrete,  class  B,  in  that  part  of  the  main  dam,  be- 
tween the  drainage  tunnel  and  an  imaginary  line  one  foot  within  the 
headers,  as  indicated  upon  the  plan,  by  the  direction  of  the  engineer ; 
whether  the  action  of  the  engineer  in  disallowing  the  allowance  that 
had  been  made  in  the  estimates  for  July  to  November  was  arbitrary ; 
and  whether  the  mistake  upon  his  part  in  so  doing  was  a  palpable  mis- 
take. The  letter  heretofore  referred  to  from  the  chief  engineer  was, 
of  course,  relevant  as  well  upon  this  point  as  showing  that  he  had  disal- 
lowed the  claim  solely  as  a  matter  of  legal  construction  by  him  of  the 
contract. 

[5]  (3)  The  contract  provides  that  dimension  stones  shall  be  meas- 
ured for  payment  as  of  the  "sizes  of  the  smallest  rectangular  blocks 
from  which  the  separate  stones  can  be  cut."  Section  89.  The  city's 
chief  engineer,  Wegmann,  in  authority  at  the  time  when  the  stones  in 
question  (laid  on  the  top  of  the  waste  weirs)  were  furnished,  decided 
upon  an  allowance  of  three  inches  on  all  sides  of  the  stone  as  reason- 
able. This  allowance  was  reversed  by  De  Varona,  as  chief  engineer 
of  the  department  of  water  supply,  gas,  and  electricity,  who  made  the 
basis  of  his  computation  the  volume  of  a  rectangular  stone  of  the  neat 
dimensions  of  the  block  to  be  used.    The  amount  in  controversy  is 
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592.85  cubic  yards,  being  the  excess  under  the  method  established  by 
Wegmann  over  that  established  by  De  Varona,  and  amounting  to  $27,- 
106.75.  It  appears  that  the  stone  used  on  tlie  top  of  the  waste  weirs, 
known  as  dimension  stone,  and  forming  an  edge  over  which  the  waste 
or  overflow  passes,  is  irregular  in  shape.  The  specifications  required 
(section  89)  that: 

"The  stones  shall  be  cut  to  exact  dimensions,  and  all  angles  and  arrises 
shall  be  true,  well-defined,  and  sharp." 

It  sufficiently  appears  that  in  practice  it  is  necessary  to  take  a  block 
substantially  larger  than  the  dimension  stone  in  its  final  form  and  cut 
it  down  to  the  exact  dimensions.  It  was  apparent,  as  soon  as  work 
was  about  to  commence  on  these  dimension  stones,  that  an  allowance 
would  have  to  be  made  for  cutting,  as  it  was  physically  impossible  to 
cut  the  dimension  stone  from  a  rectangular  block  without  sonie  al- 
lowance fpr  cutting  away.  Therefore,  acting  under  the  provisions  of 
article  3  of  the  contract,  the  plaintiff  submitted  the  question- of  such 
allowance  for  waste  or  loss  to  the  chief  engineer ;  plaintiff  contending 
that  it  was  entitled  to  six  inches  on  all  sides  of  the  stone.  After  con- 
sideration, the  chief  engineer,  on  May  14,  1910,  wrote  the  plaintiff  as 
follows : 

"Referring  to  my  conversation  of  yesterday  with  your  Mr.  J.  F.  Cogan,  I 
would  say  that  I  have  instructed  division  engineer  Cook,  in  making  up  his 
monthly  estimates,  to  make  an  allowance  of  three  inches  around  the  net 
dlmendons  of  dim^ision  stone." 

In  conformity  with  the  practice  thus  indicated,  the  volume  of  the  di- 
mension stones  was  measured,  and  the  allowance  of  three  inches 
around  each  direction  was  included  in  the  monthly  estimates  of  March, 
April,  and  May,  1910.  No  question  was  raised  as  to  the  propriety  of 
this  allowance  until  Mr.  De  Varona  succeeded  to  the  control  of  the 
work.  Thereafter,  under  his  instructions,  the  allowance  theretofore 
made  was  reduced  so  as  to  meet  his  views,  with  the  consequent  claim 
upon  plaintiff's  part.  An  expert  quarryman  and  stonecutter  was 
called,  whose  company  had  furnished  the  dimension  stones  in  question, 
and  whose  testimony  (by  stipulation)  was  to  the  effect  that : 

The  "sizes  of  the  smallest  rectangular  blocks  from  which  the  separate  di- 
mension stone  could  in  practice  be  cut  are  at  least  three  inches  on  all  sides 
larger  than  the.  rectangular  blocks  which  were  taken  by  the  engineers  as  the 
standard  of  measurement;  that  is,  six  inches  longer,  six  Inches  higher  and 
six  Inches  wider.  The  measurements  taken  by  the  engineers  was  7.485  feet 
in  width,  2.818  feet  in  height,  by  the  net  length  of  the  stone." 

The  defendant  called  a  witness,  also  an  expert,  who  testified  that: 
"The  smallest  rectangular  block  from  which  any  given  stone  can  be  cut 

Is  the  size  of  the  block  which  would  be  contained  by  the  dlm«isions — the 

finished  dimensions— of  the  given  stone." 

Thus,  an  issue  of  fact  was  presented  as  to  what  was  the  smallest 
vectangular  block  from  which  these  dimension  stones  could  be  cut. 
rhis  was  quite  apart  from  the  question  of  the  effect  to  be  given  to  the 
allowance  by  the  then  chief  engineer  of  the  three-inch  limit  as  a  rea- 
sonable one.     Plaintiff  specifically  asked  to  be  allowed  to  go  to  the 
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jury  on  the  question  whether  op  not  the  sizes  of  the  smallest  rectangular 
stones  from  which  the  separate  dimension  stones  could  in  practice  be 
cut  are  at  least  three  inches  on  all  sides  larger  than  the  rectangular 
blocks  which  were  taken  by  the  engineers  as  the  standard  of  measure- 
ment. The  denial  of  this  motion,  to  which  exception  was  taken,  was 
erroneous. 

The  other  items  of  the  plaintiff's  claim  which  were  dismissed,  we 
think,  were  properly  disposed  of  by  the  court,  and  do  not  require 
further  discussion. 

The  judgment  appealed  from,  in  so  far  as  it  dismisses  the  three 
items  of  the  plaintiff's  claim  heretofore  enumerated,  will  therefore  be 
reversed,  and  a  new  trial  ordered  as  to  the  same,  with  costs  to  the  ap- 
pellant to  abide  the  event.    Settle  order  on  notice.    All  concur. 


CITI  or  NEW  TOBK  v.  APPLEBY  et  al.    (No.  7483.) 

(Supreme  Court,  Appellate  Division,  First  Department    Jane  18,  1915.) 

L  MtrwicxPAi  CoBPOBATioNS  <8=>980 — ^Tax  LntN — ^Lbvt  and  Absessmest — 
■  Obse^btance  ov  Stattjte. 

While  the  tax  lien  of  Greater  New  Tork  Cliarter  (Laws  1901,  c.  46^  f 
1035,  added  by  Laws  1908,  c.  490,  and  amended  by  Laws  1911,  c.  65,  Is 
purely  a  creature  of  statute,  and  proceedings  for  its  sale  and  transfer 
must  be  had  In  substantial  compliance  with  the  statute  to  be  valid,  fail- 
nre  to  comply  strictly  with  provisions  Intended  to  Instruct  the  public 
officers  and  secure  uniformity  of  procedure  will  not  cause  invalidity. 

[Ed.  Note — S\>r  other  cases,  see  Munlcdpal  Coipotations,  Oent.  Dig.  {} 
2124-2133 ;  Dec.  Dig.  «S=»980.] 

2.  MuNiciPAi,  CoBPOBATioNS  «=>980— Taxatiow — Tax  LncN — Descbiption  of 
PaopEKTT — Statute. 

Under  Oreater  New  Tork  Charter  (Laws  1901,  c.  466)  S  1030,  added 
by  Laws  1908,  c.  490,  providing  that  the  transfer  of  a  tax  lien  shall  con- 
tain a  description  of  the  real  property  affected,  and  shall  refer  with 
certainty  to  the  description  of  the  lot  on  the  tax  map,  by  its  lot  number, 
and  the  number  of  the  block,  ward,  or  section,  in  which  it  is  contained, 
where,  on  transfer  of  a  tax  lien,  the  property  was  described  as  consisting 
of  lot  17,  block  665,  section  3,  in  the  borough  of  Manhattan,  although  it 
was  not  stated  that  the  lot,  block,  and  section  referred  to  the  tax  map,  the 
omission  was  not  fatal  to  the  validity  of  the  transfer,  since  the  descrip- 
tion complied  with  the  requirements  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  C!ent.  Dig.  {$ 
2124-2133 ;  Dec.  Dig.  <8=>980.] 

8.  MuNioiPAi  CoBPORATiOKS  «=9980 — ^Tazatioit — ^Assessment  Boix — Stat- 
ute. 

It  was  no  objection  to  the  validity  of  a  tax  lien,  transferred  and  sought 
to  be  foreclosed  under  Greater  New  Tork  Charter  (Laws  1001,  c.  466)  | 
1035,  added  by  Laws  190S,  c.  490,  that  the  amount  of  the  tax  was  set 
down  in  the  sixth  c(dumn  of  the  assessment  roll,  instead  of  the  fifth,  as 
required  by  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal  Ciorporatlons,  Cent  Dig.  ${ 
2124-2133  r  Dec.  Dig.  «=3980.] 

4.  Municipal  Cobfobations  €=>980 — Taxation — Absebsuxnt  of  Nonexist- 
eht  Pbopebtt — Beuedv. 

In  a  proceeding  under  Greater  New  Tork  Charter  (Laws  1901,  c.  466), 
}  1035,  added  by  Laws  1908,  c.  490,  to  foreclose  a  transferred  tax  lien, 

<|=9For  otber  cases  see  sams  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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It  was  no  defense  that  the  assessment  of  the  land  was  based  on  the  as- 
sumption that  a  bulkhead  was  on  the  property,  when  such  was  not  the 
case,  since  the  exclusive  remedies  of  tiie  taxpayer  In  such  case  are  to 
review  the  assessment  by  a  certiorari  or  to  apportion  the  tax. 

[Ed.  Note. — For  other  cases,  see  Municipal  C!orporatlons,  Cent.  Dig.  {{ 
2124-2133;    Dee.  Dig.  <©=3980.] 

5.  Municipal    Corpobations     ®=>9S0 — Taxation — Taxable     LncN — Assess- 

ment OF  Property — Reuedies. 

In  a  proceeding  under  Great  New  York  Charter  (I^aws  1901,  c.  466) 
{  1035,  added  by  Iiaws  1906,  c.  490,  to  foreclose  a  transferred  tax  lien,  it 
was  no  defense  that  property  not  belonging  to  the  defendant  was  in- 
cluded in  the  land  assessed,  since  the  exclusive  remedies  of  the  taxpayer 
in  such  case  are  to  review  the  assessment  by  a  certiorari  or  to  apportion 
the  tax. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S| 
2124-2133;    Dec.  Dig.  <8s»980.] 

6.  Municipal  Corpobations  €=>080 — ^Taxation — Tax  Libn — Sale — ^Publica- 

tion or  Notice, — Statutes. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  §  1027,  added  by  Laws 
1908,  c.  490,  provides  that  the  tax  lien  on  realty  in  the  city  of  New  York 
shall  not  be  sold  at  public  auction  for  nonpayment  of  any  tax,  etc.,  un- 
less notice  of  such  sale  shall  have  been  published  in  the  City  Eecord  and 
the  corporation  newspapers.  Section  1526  provides  that  no  notice  shall 
be  inserted  in  any  of  the  newspapers  designated  as  corporation  ne%ys- 
papers  in  the  city  of  Brooklyn,  except  such  matters  as  relate  to  the 
borough  of  Brooklyn  exclusively.  The  corporation  newspapers  of  the 
dty  of  New  York  were  the  City  Record  and  a  number  of  Brooklyn  pa- 
t)er8.  Notice  of  the  sale  of  a  tax  lien  on  land  situated  in  the  borough 
of  Manhattan  was  published  only  in  the  City  Becord.  Beld,  that  such 
publication  was  proper,  since  the  statutes,  when  construed  together,  to 
give  a  reasonable  interpretation  to  each  provision,  required  only  publica- 
tion in  the  New  York  paper. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  i% 
2124-2133;    Dec.  Dig.  «=»980.] 

7.  Municipal  Corpobations  <s=»980 — Taxation — Pendenot  of  Condemna- 

tion Proceedings. 

The  pendency  of  condemnation  proceedings  on  the  part  of  the  city  of 
New  York  against  the  land  assessed  was  no  defense  to  a  proceeding  un- 
der Greater  New  York  Charter  (Laws  1901,  c.  466)  |  1035,  added  by 
Laws  1908,  c.  490,  to  foreclose  a  transferred  tax  lien  on  such  land. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f§ 
2124-2133;    Dec.  Dig.  €=980.] 

8.  Municipal  Cobporatjionb  «s>980 — Taxation — Fobeolosube  of  Tax  Lien 

BT  THESPASSINO  ClTY. 

The  fact  that  the  dty  of  New  York,  which  was  seeking  under  Greater 
New  York  Charter  (Laws  1901,  c.  466)  §  1035,  added  by  Laws  1908,  c. 
490,  to  foreclose  a  transferred  tax  lien  on  certain  realty,  had  trespassed 
on  such  realty  by  permitting  vessels  to  lie  alongside  it,  was  no  defense  to 
the  foreclosure. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
2124-2133 ;  Dec  Dig.  (S=>980.] 

9.  Municipal  Corporations  <S=5980— Taxation— Tax  Libn  Covebinq  Sbv- 

EBAL  Assessments — Invalidity  of  One  ob  Mobb — Effect. 

In  proceedings  by  the  city  of  New  York,  under  Greater  New  York 
Charter  (Laws  1901,  c  466),  §  1035,  added  by  Laws  1908,  c.  490,  to  fore- 
close a  transferred  tax  lien,  the  fact  that  such  lien  covered  taxes  from 
1872  to  1907  and  an  assessment  for  a  local  improvement,  while  the 
plaintiff  waived  any  claim  to  recovery  on  the  taxes  prior  to  1804,  which 

^ — .gnr  other  cases  aee  same  topic  ft  KEY-NUMBilR  in  all  Ke^-Numbered  Dlgesta  &  ladezea 
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the  defendants  treated  as  an  admission  of  the  Invalidity  of  such  taxes, 
was  not  a  defense  to  the  foreclosure  of  the  Hen,  since  the  Invalidity  of 
one  or  more  of  a  number  of  assessments  which  a  tax  lien  covers,  does 
not  Invalidate  such  lien. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  SS 
2124-2133;    Dec.  Dig.  «=»980.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  Edgar  S.  Appleby  and  an- 
other, individually  and  as  executors  of  Charles  E.  Appleby,  deceased, 
impleaded  with  another.  From  a  judgment  dismissing  the  complaint 
upon  the  merits,  plaintiff  appeals.  Reversed,  and  judgment  entered 
for  the  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Curtis  A.  Peters,  of  New  York  City,  for  appellant 
Banton  Moore,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  action  is  one  to  foreclose  a  tax  lien  under  section 
1035  of  the  Greater  New  York  Charter,  which  was  added  thereto  by 
chapter  490,  Laws  of  1908,  and  amended  by  chapter  65,  Laws 
1911.  The  complaint  alleges  that  on  the  12th  day  of  May,  1910, 
the  collector  of  assessments  and  arrears  of  the  city  of  New  Yoric 
executed  and  delivered  to  the  plaintiff  a  transfer  of  tax  lien  upon, 
against,  or  affecting  real  property  in  the  borough  of  Manhattan,  city 
of  New  York,  in  said  transfer  of  tax  lien  designated  as  lot  17,  block 
665(  section  3,  in  the  borough  of  Manhattan,  reference  being  there- 
by mtended  to  be  made  to  the  tax  map  of  the  city  of  New  York  for  . 
said  borough.  Then  follows  a  detailed  description  by  metes  and  bounds 
of  said  lot,  showing  if  to  lie  west  of  the  westerly  line  of  Twelfth  av- 
enue and  between  West  Thirty-Ninth  street  and  West  Fortieth  street, 
containing  363  feet  along  its  southerly  boundary  and  379  feet  2  inches 
along  its  northerly  boundary,  and  in  breadth  198  feet  2  inches  on  its 
westerly  line,  and  197  feet  6  inches  on  its  easterly  line.  The  amount 
of  the  tax  lien  assigned  is  said  to  be  $50,580,20,  with  interest  from  the 
12th  day  of  May,  1910,  at  12  per  cent,  per  annum,  payable  semian- 
nually on  the  1st  days  of  January  and  July  in  each  year.  It  is  further 
alleged  that  defendants  have  failed  to  pay  the  interest  which  became 
due  and  payable  on  the  1st  day  of  January,  1911,  that  such  default 
in  the  payment  of  interest  has  continued  for  more  than  30  days,  and 
that  plaintiff  has  elected  and  does  elect  that  the  aggregate  amount  of 
such  tax  lien  be  immediately  due  and  payable.  It  is  also  alleged  that 
no  part  of  said  tax  lien  or  interest  has  been  paid,  and  that  no  pro- 
ceedings have  been  had  at  law  or  otherwise  for  the  recovery  of  the 
amount  secured  by  said  transfer  tax  lien  or  any  part  thereof.  The  de- 
fendants Appleby,  who  claim  to  own  the  property  affected  (the  Met- 
ropolitan Insurance  Company  apparently  having  no  claim  thereto  or 
interest  therein),  by  their  answer  deny  all  the  allegations  of  the  com- 
plaint, except  that  plaintiff  is  a  domestic  municipal  corporation,  and 
they  set  up  a  large  number  of  defenses  and  objections  to  the  plain- 
tiff's, recovery,  which  are  in  the  main  of  a  technical  character,  and 
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which  need  not  be  recited  here,  but  will  be  considered,  so  far  as  they 
appear  to  require  consideration,  hereafter. 

The  cause  was  partially  heard  at  Special  Term,  and  then  by  consent 
of  the  parties  was  ref,erred  to  a  referee  to  take  the  proofs  and  to  re- 
port back  to  the  court  with  his  opinion.  This  he  did,  and  in  due  course 
rendered  an  opinion  sustaining  many  of  the  defendants'  objections  and 
advising  a  dismissal  of  the  complaint.  Upon  the  coming  in  of  the 
report  the  court  made  formal  findings,  which  in  the  main  supported 
the  opinion  of  the  referee,  and  thereupon  not  only  dismissed  the 
complaint  upon  the  merits,  but  declared  the  transfer  of  tax  lien  and 
a  large  proportion  of  the  taxes  involved  thereunder  to  be  invalid,  null, 
and  void,  and  decreed  their  cancellation. 

Chapter  490  of  the  Laws  of  1908,  amending  the  Greater  New  York 
Charter,  prescribed  a  method  of  enforcing  the  payment  of  taxes  upon 
real  estate  in  the  city  of  New  York  which,  at  least  so  far  as  con- 
cerns that  city,  was  entirely  novel.  Starting  with  the  assumption,  as 
has  always  been  the  rule,  that  taxes,  assessments,  and  water  rates  as- 
sessed upon  real  estate  constituted  a  lien  thereon,  the  scheme  of  the 
act  was  that,  instead  of  attempting  to  sell  the  property  itself,  or  a  lease 
thereof,  when  such  taxes,  assessments,  or  water  rents  remain  unpaid, 
the  city  should  sell  at  public  auction,  through  the  collector  of  assess- 
ments and  arrears,  the  right  of  the  city  to  receive  such  taxes,  assess- 
ments, or  water  rents,  and  the  lien  therefor.  This  right  and  lien  is  de- 
nominated the  "tax  lien,"  and  the  transfer  thereof  a  "transfer  of  tax 
lien."  Due  provision  is  made  as  to  the  length  of  time  which  must 
elapse  before  such  a  sale  can  be  made,  and  of  the  notice  to  be  given 
of  any  such  sale.  Such  tax  liens  are  to  bear  interest  at  the  rate  bidden 
■  by  the  purchaser,  not  exceeding  12  per  cent,  per  annum,  and  if  no 
bid  is  I'eceived  from  any  other  person  the  coUecJor  of  assessments  and 
arrears  is  authorized  to  bid  in  the  tax  lien  on  behalf  of  the  city  of 
New  York,  whereupon  a  transfer  of  tax  lien  is  to  be  made  to  the  city, 
who  shall  have  the  same  rights  to  and  under  it  as  if  it  had  been  bought 
by  any  other  person.  The  aggregate  amount  of  each  tax  lien  trans- 
ferred is  to  become  due  and  payable  three  years  from  the  date  of  the 
sale,  and  until  then  the  holder  shall  be  entitled  to  receive  interest  on 
such  aggregate  amount  semiannually  on  the  1st  days  of  January  and 
July,  with  an  option  to  the  holder  of  said  tax  lien  that  the  aggregate 
amount  thereof  shall  become  due  and  pa)rable  after  default  in  the 
payment  of  interest  for  30  days,  or  after  default  for  6  months  in  the 
payment  of  any  taxes,  assessments,  or  water  rents  which  became  a 
lien  after  the  day  mentioned  in  the  transfer  of  tax  lien  as  the  date  of 
the  tax  lien  transferred. 

Such  a  tax  lien  may  be  foreclosed  when  the  amount  thereof  becomes 
due  and  payable,  as  provided  by  the  act,  by  an  action  which  is  assimi- 
lated so  far  as  concerns  its  procedure  to  an  action  to  foreclose  a 
mortgage  on  real  property.  It  is  provided  by  section  1036  that  in  such 
an  action  the  production  of  the  transfer  of  tax  lien  executed  as  pre- 
scribed by  the  act — 

"shall  be  presumptive  evidence  that  the  Hen  purporting  to  be  transferred  by 
such  an  instrument  was  a  valid  and  enforceable  lien,  and  that  It  has  been  duly 
assigned  to  the  purchaser,  and  it  shall  not  be  necessary  to  plead  or  prove  any 
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act,  proceeding,  notice  or  action,  preceding  the  delivery  of  sucb  transfer  of  tax 
lien,  nor  to  establish  the  validity  of  the  tax  lien  transferred  by  such  transfer 
of  tax  lien.  If  a  party  or  person  In  Interest  In  any  such  action  or  proceeding 
claims,  that  a  tax  lieu  is  irregular  or  Invalid,  or  that  there  is  any  defect  therein 
or  that  a  transfer  of  tax  lien  la  irregular,  Invalid  or  defective,  such  invalidity, 
irregularity  or  defect  must  be  specifically  pleaded  or  set  forth,  and  must  be 
established  affirmatively  by  the  party  or  i>erson  pleading  or  setting  forth  the 
same." 

At  the  opening  of  the  trial  before  the  court  the  plaintiff  put  in  evi- 
dence the  transfer  of  tax  lien,  and  made  formal  proof  of  the  amount 
of  interest  due  and  nonpayment.  Then  followed  the  order  of  reference 
above  referred  to.  Before  the  referee  a  considerable  amount  of  evi- 
dence, principally  documentary,  was  offered  by  defendants  in  support 
of  the  objections  contained  in  their  answer,  and  some  evidence  was  in- 
troduced by  the  plaintiff.  The  referee  sustained  a  number  of  the  objec- 
tions urged,  on  technical  grounds,  by  the  defendants.  Many  of  these  we 
are  not  called  upon  at  this  time  to  consider  for  the  following  reason : 
It  appeared  from  the  transfer  of  tax  lien  that  the  collector  had  trans- 
ferred to  plaintiff  the  right  to  receive  and  the  lien  of  taxes  on  the 
property  affected  from  the  years  1872  to  1907,  inclusive,  and  the  right 
to  receive  and  the  lien  of  an  assessment  for  a  local  improvement  con- 
firmed on  May  19,  1908.  Some  of  the  objections  found  by  the  referee, 
and  by  the  court,  to  the  validity  of  the  tax  lien  sought  to  be  foreclosed, 
are  applicable  only  to  the  taxes  levied  upon  the  property  prior  to 
1894,  and  to  the  assessment  for  the  local  improvement.  Upon  the 
trial  the  plaintiff  stipulated  that  "for  the  purposes  of  this  action"  it 
"waives  claim  to  recover  upon  all  items  set  forth  in  the  transfer  of  tax 
lien"  preceding  the  taxes  of  1894,  and  also  "waives  claim  to  recover 
upon  the  item  set  forth  in  said  transfer"  as  the  assessment  for  local  im- 
provement. With  these  items  out  of  consideration,  it  would  serve  no 
useful  purpose  to  discuss  the  objections  which  apply  solely  to  them. 

[1]  Before  proceeding  to  consider  the  remaining  objections  urged 
by  defendant  and  sustained  by  the  referee  and  the  court,  it  will  not  be 
amiss  to  refer  to  a  very  recent  decision  of  the  Court  of  Appeals  which 
states  with  great  clarity  the  distinction  between  those  defects  and  ir- 
regularities in  procedure  which  are,  and  those  which  are  not,  fatal 
to  the  validity  of  a  tax  or  of  proceedings  taken  to  enforce  its  pay- 
ment. In  Lancaster  Sea  Beach  Improvement  Co.  v.  City  of  New 
York,  214  N.  Y.  1,  108  N.  E.  90,  the  court  had  before  it  the  validity  of 
a  tax  levied  upon  real  property  within  the  city.  There,  as  here,  many 
technical  defects  and  omissions  on  the  part  of  the  officers  of  the  city 
were  relied  upon  to  invalidate  the  tax.  In  disposing  of  them  the  court 
used  this  language : 

"Tlie  power  to  assess  property  for  the  purpose  of  taxation  and  to  levy  taxes 
is  strictly  statutory.  A  substantial  compliance  with  those  statutory  provi- 
sions, defining  and  regulating  the  exercise  of  it,  which  are  of  the  substance  of 
the  procedure  and  are  designed  for  the  protection  of  the  taxpayer  and  the 
preservation  of  bis  rights,  is  a  condition  precedent  to  the  validity  of  the  tax. 
Those  provisions,  •  •  •  however,  which  are  intended  to  instruct  and 
guide  the  assessing  officers  and  secure  regularity  and  uniformity  of  procedure, 
*  *  •  are  directory  and  not  mandatory,  unless  accompanied  by  negative 
or  restrictive  words  importing  that  the  acts  prescribed  shall  not  be  done  in 
any  other  manner  or  time  than  that  designated.  The  failure  to  comply  strict- 
ly with  a  directory  provision  does  not  render  the  assessment  or  tax  invalid." 
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The  same  rule,  of  course,  is  applicable  tq  a  proceeding  to  sell  and 
transfer  a  tax  lien.  Tested  by  this  plain  and  reasonable  rule,  few  of 
the  objections,  if  any,  found  by  the  referee  and  the  court  to  attach  to 
plaintiff's  tax  lien,  will  be  found  to  be  substantial. 

[2]  Section  1030  of  the  charter,  added  by  chapter  490,  Laws  of 
1908,  provides,  among  other  things,  that  the  transfer  of  tax  lien  shall 
contain — 

"a  description  of  the  real  property  affected  by  the  tax  lien,  which  descrlptioii 
shall  Include  the  name  of  the  borough  In  which  the  property  lies  and  shall 
refer  for  certainty  to  the  designation  of  said  lot  (m  the  tax  map,  by  Its  lot 
number  and  the  number  of  the  block,  ward  or  section  In  which  It  Is  contained." 

In  the  transfer  of  tax  lien  to  foreclose  which  this  action  is  brought 
the  property  affected  is  described  as  consisting  of  "lot  17,  block  665, 
section  3,  in  the  borough  of  Manhattan."  It  is  not  stated,  however,  that 
the  lot,  block,  and  section  referred  to  had  reference  to  the  tax  map,  and 
this  omission  was  deemed  fatal  to  the  validity  of  the  transfer  of  tax 
lien  to  plaintiff.  We  do  not  so  consider  it.  The  description  complied 
literally  with  the  requirements  of  the  section  just  quoted  from,  by  giv- 
ing accurately  the  specified  particulars.  The  omission  to  designate  the 
map  upon  which  the  blocks,  wards,  or  sections  were  shown  was  not  a 
matter  which  in  any  way  affected  the  right  of  the  owner,  and  could  al- 
ways be  supplied  by  proof. 

[3-5]  The  objection  that  the  amount  of  the  tax  is  set  down  in  the 
assessment  roll  in  the  sixth  column,  instead  of  the  fifth,  is  expressly 
met  and  overruled  by  the  Lancaster  Sea  Beach  Imp.  Co.  Case,  supra. 
The  property  involved  is  wholly  land  under  water,  the  ownership  of 
which  carries  with  it  the  right,  under  certain  circumstances,  to  fill 
in  and  erect  a  bulkhead  along  the  established  bulkhead  line.  It  is  said 
that  neither  the  defendants  Appleby  nor  their  predecessors  in  title 
have  ever  exercised  this  right,  and  yet,  for  certain  years,  the  annual 
record  of  assessed  valuations  contained  certain  words  of  abbreviation 
indicating  that  the  bulkhead  existed  on  the  property  assessed,  whence 
it  is  inferred  that  the  valuation  was  fixed  at  a  higher  sum  than  it  would 
have  been  if  the  fact  that  there  was  no  bulkhead  had  been  taken  into  ac- 
count. It  is  also  urged,  although  not  very  clearly  proven,  that  property 
not  belonging  to  the  defendants  was  included  in  the  land  assessed  and 
taxed.  In  either  case  the  law  affords  to  the  taxpayer  other  means  of 
redress,  whether  by  certiorari  to  review  the  assessment  or  by  appor- 
tionment of  the  tax,  and  these  remedies  are  exclusive.  Having  failed 
to  avail  himself  of  them,  the  taxpayer  cannot  raise  the  question  in  this 
proceeding. 

[6]  It  was  held  by  the  referee  (but  in  this  regard  the  court  disagreed 
with  him)  that  the  sale  of  the  tax  lien  was  invalid,  because  not  adver- 
tised in  certain  corporation  newspapers.  Section  1027  of  the  charter, 
added  by  the  act  of  1908,  provides  as  follows  : 

"But  the  tax  lien  on  houses  or  lota,  or  Improved  or  nnlmproved  lands,  In 
the  city  of  New  York,  shall  not  be  hereafter  sold  at  pubUc  auction  for 
•  *  *  non-payment  of  any  tax,  assessment,  or  water  rents  which  may  be 
due  thereon,  unless  notice  of  such  sale  shall  have  been  published  once  in  each 
week  successively  for  three  months  In  the  City  Record  and  the  corporation 
newspapers." 
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From  the  evidence  in  this  action  it  appears  that  the  corporation 
newspapers  of  the  city  of  New  York  are,  and  were  at  .the  time  of  the 
sale  of  the  tax  lien  in  suit,  the  City  Record,  the  Brooklyn  Daily  Eagle, 
the  Brooklyn  Daily  Times,  the  Brooklyn  Citizen,  the  Brooklyn  Stan- 
dard Union,  the  Brooklyner  Freie  Presse,  and  the  Brooklyner  Zeitung. 
It  appears,  also,  that  the  notice  of  the  sale  at  which  the  tax  lien  cover- 
ing the  defendant's  property  was  sold  was  published  in  the  City  Record 
weekly  for  three  months,  be|;inning  March  4,  1909,  and  in  no  other 
newspaper.  The  defendants  msist,  and  the  referee  has  held,  that  this 
was  a  clear  violation  of  the  law,  which  invalidated  the  sale.  It  is  also 
provided  by  section  1526  of  the  charter  that: 

"And  said  City  Record,  and  the  newspapers  now  by  law  designated  as  cor- 
poration newspapers  in  the  present  city  of  Brooklyn,  •  •  •  shall  be  the 
only  papers  to  be  Included  within  the  term  'corporation  newspapers'  as  the 
same  is  used  anywhere  in  this  act;  l>ut  no  notice  or  advertisement  shall  he 
in»erted  in  any  of  said  newspapers  now  iy  law  designated  as  corporation 
newspapers  in  said  city  of  Brooklyn,  •  »  •  except  guch  as  respect  mat- 
ters •  •  •  occurring  roith4n  or  reUtting  to  the  borough  of  Brooklyn  ex- 
chtsively." 

Following  the  well-established  rule  that  all  parts  of  a  statute  are  to 
be  read  together,  to  the  end  that  due  and  reasonable  interpretation  may 
be  given  to  each  provision,  it  seems  quite  clear  that  the  limitation  con- 
tained in  section  1526  as  to  the  matters  to  be  advertised  in  the  cor- 
poration newspapers,  whereby  such  advertisements  are  confined  to 
"matters  occurring  within  or  relating  to  the  borough  of  Broddyn  ex- 
clusively," applies  as  well  to  the  advertisement  of  the  sale  of  tax  liens 
as  to  any  other  matters  required  to  be  advertised.  Common  sense, 
as  well  as  the  recognized  canons  of  statutory  construction,  seems  to 
call  imperatively  for  this  construction  of  the  statute.  The  referee's 
reasoning  upon  this  point  is  quite  unconvincing,  and,  as  we  consider, 
finds  no  support  in  the  case  upon  which  he  relies.  Francis  v.  City 
of  Troy,  74  N.  Y.  338. 

[7,  8]  It  appears  that  in  1894  the  city  of  New  York  instituted  pro- 
ceedings to  acquire  by  condemnation  the  lands  covered  by  the  tax 
lien  now  sought  to  be  foreclosed.  Commissioners  were  appointed  and 
held  one  meeting,  but  nothing  further  was  ever  done,  and  the  proceed- 
ing has  in  effect  been  abandoned.  The  defendants  raise  the  novel 
objection  that  no  tax  could  lawfully  be  imposed  upon  the  property 
during  the  pendency  of  such  proceedings.  We  are  aware  of  no  au- 
thority for  this  proposition,  which  is  manifestly  unsound.  It  is  also 
contended  that  for  many  years  the  city  has  trespassed  upon  the  prop- 
erty by  permitting  vessels  to  lie  alongside  the  piers  constructed  and 
owned  by  the  city  at  the  foot,  and  as  continuations  of  Thirty-Ninth 
and  Fortieth  streets.  This  claim  has  recently  been  considered  in  a 
case  which  passed  through  this  court.  Appleby  v.  City  of  New  York, 
152  N.  Y.  Supp.  357.  Whether  or  not  the  city  has  been  guilty  of  tres- 
pass, as  claimed  by  defendants,  is  entirely  immaterial  in  the  present 
case,  for  the  property  would  still  be  liable  to  taxation,  even  if  tres- 
passed upon. 

[9]  It  remains  to  consider  a  single  objection,  not  considered  by 
the  referee  or  the  court  below,  because  its  consideration  was  rendered 
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unnecessary,  in  view  of  the  decision  arrived  at.  As  has  already  been 
said,  the  tax  lien  transferred  to  plaintiff  covered  taxes  from  1872  to 
190/,  and  an  assessment  for  a  local  improvement.  Plaintiff,  on  the 
trial,  waived  any  claim  to  recovery  in  this  action  upon  the  taxes  prior 
to  1894,  or  upon  the  assessment.  Defendants,  treating  the  waiver 
as  an  admission  of  the  invalidity  of  the  taxes  and  assessment  upon 
which  a  recovery  was  waived,  as  very  evidently  it  was  not,  insist  that 
plaintiff  may  not  recover  upon  any  of  the  taxes  the  lien  of  which  was 
transferred.'  They  rely  upon  certain  cases,  arising  under  quite  different 
statutes,  where  the  land  itself  was  sold  for  nonpayment  of  taxes,  and  in 
which  it  has  been  held  that,  if  land  was  sold  for  taxes,  some  valid  and 
some  invalid,  the  sale  could  not  be  sustained.  See  People  v.  Hagadom, 
104  N.  Y.  516, 10  N.  E.  891.  These  cases  have  no  relevancy  to  the  pres- 
ent. The  city  of  New  York  did  not  attempt  to  sell  defendants*  land. 
It  simply  conveyed  to  plaintiff,  imder  legislative  sanction,  its  lien  or 
successive  liens  upon  the  land  for  unpaid  taxes,  leaving  these  liens  to 
be  foreclosed  in  the  manner  provided  by  statute.  No  one  would  con- 
tend for  a  moment,  in  a  case  where  taxes  are  left  unpaid  for  a  num- 
ber of  years,  and  some  prove  to  have  been  validly  levied  and  some  not, 
that  the  defects  of  the  invalid  taxes  vitiate  the  valid  ones,  or  that  there 
is  no  lien  for  the  valid  taxes  because  none  could  be  enforced  for  the 
invalid  ones.  The  transfer  of  tax  lien  to  plaintiff,  although  contained 
in  a  single  paper,  was  in  reality  a  transfer  of  a  large  number  of  liens 
for  successive  years.  If  some  of  those  liens  were  valid  and  enforce- 
able, and  some,  as  we  may  assume  for  the  sake  of  the  argument,  in- 
valid and  unenforceable,  there  will  be  no  injustice  done  to  defendants, 
and  no  rule  of  law  or  equity  will  be  violated  if  plaintiff  has  judgment 
for  the  foreclosure  of  the  valid  liens.  The  case  will  be  precisely  the 
same  as  it  would  be  if  a  separate  transfer  of  tax  lien  had  been  execut- 
ed for  each  year  as  to  which  taxes  remained  unpaid  and  the  complaint 
had  stated  a  separate  cause  of  action  as  to  each  transfer. 

We  have  now  considered  all  of  the  objections  which  seem  to  require 
specific  consideration,  with  the  result  that  we  find  no  valid  and  substan- 
tial objection  to  the  foreclosure  of  the  lien  for  the  taxes  of  those  years 
as  to  which  plaintiff  has  not  waived  the  right  to  recover  in  this  action. 

The  result  is  that  the  judgment  appealed  from  must  be  reversed,  and 
judgment  entered  in  favor  of  the  plaintiff,  with  costs  in  this  court  and 
in  the  court  below.  The  findings  to  be  reversed  and  new  findings  to 
be  made  will  be  determined  upon  the  settlement  of  the  order  to  be  en- 
tered herein.    All  concur. 


Digitized  by 


Google 


Sup.  Ct)      ABUOUB  y.  INTEBBOBOUGH  BAFIC  TBANSIT  OO.  93 

CITT  OF  NEW  YORK  v.  AJPPLEBT  et  aL    (No.  7482.) 
(Supreme  Court,  Appellate  Division,  First  Department    June  18,  1915.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  City  of  New  York- against  Edgar  S.  Appleby  and  John  S.  Ap- 
pleby, IndividuaUy  and  as  executors  under  the  last  will  and  testament  of 
Charles  E.  Appleby.  From  a  Judgment  dismissing  the  complaint  on  the  merits, 
plaintiff  appeals.    BeTersed,  and  Judgment  directed  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  MCLAUGHLIN,  LATJGHUN, 
OLABEE,  and  SCOTT,  JJ. 

Curtis  A.  Peters,  of  New  York  City,  for  app^ant. 
Bauton  Moore^  of  New  York  City,  for  respondenta 

SCOTT,  J.  This  action  is  one  to  foreclose  a  tax  Hen  under  section  1035 
of  the  Greater  New  York  Charter,  which  was  added  thereto  by  chapter  490, 
Laws  of  1908,  and  amended  by  chapter  05,  Laws  1911.  The  real  property 
affected  consists  of  land  under  water  lying  between  Fortieth  and  Forty-First 
streets  and  west  of  Twelfth  avenue,  in  the  borough  of  Manhattan,  in  the  city 
of  New  York. 

The  many  objections  Hrged  by  the  defendants,  and  which  have  been  sus- 
tained at  Special  Term,  are  similar  to  those  urged  in  a  like  action  between  the 
same  parties  affecting  land  under  water  between  Thirty-Ninth  and  Fortieth 
streets  and  west  of  Twelfth  avenue,  and  decided  herewith.  154  N.  Y.  Supp. 
86.  For  the  reasons  stated  In  that  case,  we  are  of  opinion  that  the  Judg- 
ment appealed  from  must  be  reversed,  and  Judgment  directed  in  favor  of  the 
plaintiff,  with  costs  in  this  court  and  the  court  below. 

The  findings  to  be  reversed  and  new  findings  to  be  made  will  be  determined 
upon  the  settlement  of  the  order  to  be  entered  herein.    All  concur. 


(90  Misc.  Bep.  665) 

ARMOUR  V.  INTEBBOROUGH  RAPID  TRANSIT  (30. 

(Supreme  Conrt,  Appellate  Term,  First  Department    June  23,  lOlS.) 

1.  Stbext    Railboads    €s>114 — Febsonai.    Injust — Evidenck — ^Nkouoxnce. 

In  an  action  against  a  street  railroad,  where  plaintiff  testified  that, 
while  stepping  from  the  platform  of  an  elevated  railroad  station  onto  the 
platform  of  the  car  after  the  gate  had  been  opened,  the  train  Joggled,  and 
she  fell  down,  and  her  foot  went  between  the  platforms,  made  out  a 
prima  fade  case  of  negligence  on  defendant's  part 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  ff  239- 
250;   Dec.  Dig.  <&=114.] 

2.  Stbkst  Railboads  iS=>117 — Pebsonai.  Injubt — iNvriATioN  to  Boabd  Cab. 

In  an  action  against  a  street  railroad  for  negligently  moving  its  train, 
so  that  plaintiff  feU  between  the  platforms  and  was  injured,  the  open- 
ing of  the  train  gates  made  defendant's  invitation  to  plaintiff  to  board 
the  train  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {$  239- 
257;   Dec.  Dig.  «=»117.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Rachel  Armour  against  the  Interborough  Rapid  Transit 
Company.  Judgment  for  defendant,  dismissing  the  complaint,  at  the 
close  of  plaintiff's  case,  and  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

«s>ri>r  otbar  eassi  IM  mim  totf a  *  KBY-NUMBBR  lo  all  Key-Numbered  DlgesU  &  Indexes 


Digitized  by 


Google 


94  164  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

Henry  L.  Slobodin,  of  New  Yoric  City,  for  appellant. 
James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames,  of  New 
York  City,  of  counsel),  for  respondent 

BIJUR,  [1]  Plaintiflf  testified  that,  while  in  the  act  of  stepping 
from  the  platform  of  an  elevated  railroad  station  at  149th  street  and 
Third  avenue  onto  the  platform  of  the  car,  after  the  gate  of  the  train 
had  been  opened,  "the  train  joggled,  and  I  fell  down,  and  my  foot 
went  between  the  platform  of  the  train  and  the  platform  of  the  sta- 
tion." This  statement,  with  its  elaboration,  seems  to  have  made  out 
a  prima  facie  case  of  negligence  on  the  part  of  defendant,  and  there 
was  no  reason  why  the  complaint  should  have  been  dismissed. 

[2]  Respondent's  contention  that  the  opening  of  the  gate  was  not 
a  circumstance  to  be  submitted  to  th^  jury,  as  an  invitation  to  plaintiff 
to  board  the  train,  is  not  supported  by  the  case  cited  by  it,  namely, 
Clark  v.  Met.  St.  Ry.  Co.,  68  App.  Div.  49,  74  N.  Y.  Supp.  267. 
That  case  did  not  involve  the  opening  of  a  gate  at  all,  and  the  elabo- 
rate discussion  by  the  court  of  the  particular  facts  there  at  issue  is 
sufficient  to  show  that  no  possible  analogy  to  the  case  at  bar  can  be 
drawn  therefrom. 

The  respondent  also  contends  that  "the  duty  of  defendant  to  give 
the  plaintiff  reasonable  opportunity  to  board  the  car  did  not  arise 
until  the  car  had  been  brought  to  a  stop,"  citing  Schwartz  v.  N.  Y. 
C.  Ry.  Co.,  55  Misc.  Rep.  214,  105  N.  Y.  Supp.  1 ;  but  a  reference 
to  that  case  shows  that  it  involved  only  the  language  employed  in  the 
charge  and  has  no  bearing  whatsoever  on  the  case  at  bar. 

Th|e  judgment  is  therefore  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


(167  App.  Dlv.  950) 
WAHD,  Commissioner  of  Public  Works,  v.  ERIE  R,  CO.    (No.  181/129.) 

(Supreme  Court,  Appellate  Division,  Fourth  Department     March  26,  1916.) 

1.  Railroads  <8=»99 — Cbossinqb — Cost  of  Maintenance. 

Laws  1888,  c.  345,  §g  1,  6,  as  amended  by  Laws  1892,  c.  353,  provides  for 
the  appointment  of  commissioners  authorised  to  contract  with  railroad 
companies  as  to  grade  crossings.  Such  commissioners  made  a  contract 
by  which  the  burden  of  constructing  and  malntatning  a  viaduct  carrying 
a  street  over  certain  railroads  was  apportioned  between  the  railroads  and 
the  city.  Held,  that  such  contract  was  entered  into  pursuant  to  compe- 
tent authority  conferred  by  legislative  enactment 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  {§  293-295,  297- 
304;    Dec.  Dig.  «=>99.] 

2.  Railroads  *=>99 — Ckossinos — ^Maintenance  op  Viaduct — STATirroBY  Ap- 

PBOVAL  or  Contract. 

Where  the  grade  crossing  commissioners  of  a  dty  made  a  contract  with 
a  railroad  company,  whereby  the  burden  of  constructing  and  maintaining 
a  viaduct  was  apportioned  between  the  railroads  and  the  city,  the  main- 
tenance (dause  of  such  contract  was  fully  ratified  by  Laws  1911,  c.  338, 
approving  all  contracts  made  by  such  commissioners  with  railroad  com- 
panies. 

[Ed.  Note.— For  other  cases,  see  RaUroads,  Cent  Dig.  {{  293-295,  297- 
304;    Dec.  Dig.  <S=>99.] 
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3.  Baiiaoads  ®=399 — Cbossinos — Maintenance  ot  ViAnTroT — Contbact. 

A  contract  made  by  the  Buffalo  grade  crossing  commissioners  with  cer- 
tain railroad  companies,  apportioning  the  burden  of  maintaining  a  via- 
duct over  the  railroad  tracks,  not  baring  been  invalidated  by  any  act 
of  the  Legislatnre,  la  binding  upon  the  city. 

[Ed.  Note.— For  other  cases,  see  KaUroads,  Cent.  Dig.  {{  293-296,  297- 
304 ;  Dec.  Dig.  «=>99.] 

Appeal  from  Special  Term,  Erie  County. 

Application  for  mandamus  by  Franps  G.  Ward,  as  Commissioner 
of  Public  Works  of  the  City  of  Buffalo,  against  the  Erie  Railroad 
Company,  to  compel  the  repair  of  a  viaduct  carrying  Chicago  street 
over  respondent's  right  of  way.  From  an  order  (149  N.  Y.  St^p. 
717)  denying  the  application,  complainant  appeals.    Affirmed. 

Order  affirmed  109  N.  E. . 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT,  and  MERRILL,  JJ. 

Jeremiah  J.  Hurley,  of  Buffalo,  for  appellant. 
William  L.  Marcy,  of  Buffalo,  ifor  respondent. 

PER  CURIAM.  In  view  of  the  elaborate  discussion  of  the  ques- 
tions involved  in  the  action  by  Mr.  Justice  Woodward  in  his  opinion 
delivered  at  Special  Term,  we  deem  it  sufficient  to  state  our  conclu- 
sions as  follows : 

[1]  1.  That  the  contract  by  which  the  burden  of  constructing  and 
maintaining  the  viaduct  carrying  the  street  over  the  railroad  tracks 
was  apportioned  between  the  railroads  and  the  city  was  entered  into 
pursuant  to  competent  authority  conferred  by  legislative  enactment. 
People  ex  rel.  Simon  v.  Bradley,  207  N.  Y.  692,  101  N.  E.  766. 

[2]  2.  Whatever  doubt  existed  as  to  the  validity  of  the  mainte- 
nance clause  in  question  was  removed  by  the  act  of  the  Legislature 
which  ratified  all  such  contracts.     Laws  1911,  c.  358,  p.  815. 

[3]  3.  Whether  the  Legislature  can  or  should  relieve  the  city  from 
the  burden  of  maintaining  the  structure  as  provided  in  the  contract, 
and  place  the  burden  upon  the  railroad  companies,  we  do  not  decide, 
as  that  question  is  not  before  us.  We  hold  that  the  Legislature  has 
not  up  to  this  time  done  so,  and  that  that  provision  is  now  operative 
and  in  full  force  and  binding  upon  the  city. 

4.  The  order  should  therefore  be  affirmed,  not  as  a  matter  of  dis- 
cretion, but  upon  the  ground  that  the  relator  has  failed  to  make  out 
a  case  for  a  peremptory  writ  of  mandamus. 

Order  affirmed,  with  costs,  not  in  the  exercise  of  any  discretion,  but 
upon  the  ground  that  the  relator  has  failed  to  make  out  a  case  for 
a  peremptory  writ  of  mandamus. 
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(91  Misc.  Rep.  122) 

HALL  ▼.  HOUSE  OF  ST.  GILES  THE  GRIPPLB. 

(Supreme  Court,  Special  Term,  Kings  Goonty.    Jnne  22,  1915.) 

1.  Nuisance  ®=»3 — ^"Noiisance  Per  Se" — Hospitai,. 

A  hospital  of  gracious  design,  with  modem  equipment  and  a  high  per- 
sonnel, erected  for  the  care  of  crippled  children,  is  not  a  "nuisance  per  se." 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent  Dig.  gl  4,  5,  9-25 ;  Dec. 
Dig.  <gi=>3. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Nuisance  Per  Se.] 

2.  Eminewt  Domain  «s»2 — Streets — BoitDiNo  Restbiotions — ^Asotrrioif — 

Compensation. 

Laws  1868,  c.  631,  providing  for  widening  certain  streets  and  establish- 
ing restrictions  as  to  buildings  to  be  erected  thereon,  was  subsequently 
amended  by  Laws  1897,  c.  7(fe,  §  14,  so  as  to  release  a  portion  of  such 
property  from  such  restrictions.  Held  that,  since  the  Legislature  cannot 
permanently  Incumber  its  trusteeship  over  public  streets  for  purely  prl- 
•  vate  aesthetic  purposes,  the  statute  abolishing  such  restrictions  without 
compensation  was  not  unconstitutional. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  C^ent.  Dig.  {{  3-12; 
Dec.  Dig.  <e=>2.] 

3.  Constitutionai.  Law  ®=»92 — ^Vested  Rights — Change  or  Laws. 

There  is  no  vested  right  that  the  law  shall  continue  to  be  unchanged. 
[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Gent  Dig.  {{  174, 
175,  178-180,  207,  225-227,  237 ;  Dea  Dig.  <8=»92.] 

4.  MuNiciFAX  Cobfobationb  <S='663 — Stbsetb — Rights  of  Abuttino  OwNERa 

Since  the  power  and  duty  to  maintain  and  care  for  streets  in  their 
primary  use  Is  continuous,  the  L^slature  may  not  be  questioned  In 
Its  exercise,  and  under  it  a  property  once  acquired  for 'street  purposes 
may  have  added  burdens  and  limitations  placed  thereon,  even  though 
private  detriment  results. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent  Dig.  §{ 
1438-1440;   Dec.  Dig.  <S=>663.] 

6.  MuNiorPAL  Cobpobations  ®=>666 — BinLixiNa  Restbictions — Statdtes. 

Jjaws  1868,  c.  631,  forbidding  the  erection  along  certain  streets  of  enu- 
merated trades  and  businesses  inherently  dangerous,  notoriously  often- 
slve,  or  sharply  obnoxious,  does  not  include,  either  In  Its  general  terms 
or  as  a  business,  a  hospital  for  the  care  of  crippled  children. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent  Dig.  f 
1442 ;   De&  Dig.  <8=>666.] 

Action  by  Julia  H.  Hall  against  the  House  of  St.  Giles  the  Cripple, 
to  enjoin  the  erection  of  a  hospital.    Complaint  dismissed. 

Frank  E.  Johnson,  Jr.,  of  Brookljm,  for  plaintifE. 
Meier  Steinbrink,  of  Brooklyn,  and  David  Provost,  of  New  York 
City,  for  defendant. 

KELBY,  J.  [1]  The  proposed  hospital  building  is  to  be  of  gra- 
cious design,  with  modern  equipment,  and  directed  by  a  high  person- 
nel. Its  presence  cannot  of  itself  be  held  to  be  a  nuisance  per  se. 
Nor  can  tiie  coming  and  going  of  crippled  children  in  search  of  care 
and  cure,  though  undoubtedly  pain  and  distress  will  sometimes  be 
caused  by  the  sight  of  suffering  to  those  living  near  by.     Giving  full 
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credence  to  the  sincerity  of  plaintiff's  fears  of  consequences,  the  set- 
tled rules  of  equity  preclude  relief  upon  the  theory  that  the  erection 
and  maintenance  of  such  an  hospital  will  constitute  a  private  nuisance. 
Heaton  v.  Packer,  131  App.  Div.  812,  116  N.  Y.  Supp.  46.  Very 
likely  these  apprehensions  will  never  be  realized;  but,  should  an  ob- 
noxious or  improper  use  cause  the  institution  to  develop  into  an  ac- 
tual nuisance,  relief  will  then  be  available.  At  this  time,  however, 
plaintiff's  right  to  an  injunction  must  rest  upon  the  claim  of  a  stat- 
utory restriction. 

Bjr  the  act  in  question  provision  was  made  for  widening  certain 
.streets,  including  President  street,  at  the  point  referred  to.  With 
the  evident  design  of  giving  the  streets  a  certain  ornamental  char- 
acter, there  was  a  restriction  included  in  the  statute  against  the  erec- 
tion of  "any  slaughter  house,  tallow  chandlery,  furnace,  foundry,  nail 
or  other  factory,  or  other  manufactory  for  making  starch,  glue, 
varnish,  vitriol,  oil  or  gas,  or  for  tanning,  dressing,  repairing  and 
keeping  skins,  hides  or  leather,  or  any  distillery,  brewery,  sugar,  bak- 
ery, lime  kiln,  railway  or  other  stable  or  depot,  or  any  other  manu- 
factory, trade,  business  or  calling  which  may  be  in  any  wise  dangerous, 
noxious  or  offensive  to  the  inhabitants."  Due  proceedings  were  had 
under  this  law,  leading  to  an  award  for  the  property  taken  for  the 
widening,  and  an  assessment  upon  adjoining  owners  for  the  benefits 
conferred.  Afterwards,  in  1897,  the  charter  of  the  city  of  Brooklyn, 
in  which  this  restriction  had  been  included  by  re-enactment  (Laws 
1888,  c  583,  tit.  16,  §  4),  was  amended  (Laws  1897,  c.  702,  §  14),  so 
as  to  release  from  the  restriction  most  of  the  property  originally  af- 
fected, including  the  block  upon  which  the  parties  to  this  action  have 
their  holdings. 

[2]  The  contention  most  vigorously  urged  by  the  plaintiff  is  that 
this  statutory  restriction  was  a  property  right  belonging  to  the  abut- 
ting owners;  and  this  because  of  the  fact  that  in  the  condemnatic^n 
proceedings  the  abutting  owners  at  the  time  were  assessed  for  the 
benefit  of  the  improvements  thereunder,  and  that,  of  this  property 
right,  these  owners  and  their  successors  in  title  could  not  be  deprived 
without  due  compensation.  It  is  therefore  urged  that  the  act  of  1897, 
which  abolished  the  restriction  without  providing  for  any  compensa- 
tion was  unconstitutional  and  void.  To  so  construe  the  statutory  re- 
striction would  give  it  a  scope  and  purpose,  not  only  beyond  the  legis- 
lative intent,  but  beyond  the  legislative  power.  The  Legislature  can- 
not permanently  incumber  for  private  aesthetic  benefit  its  trusteeship 
over  public  property.  Welch  v.  Swasey,  193  Mass.  364,  79  N.  E.  745, 
23  L.  R.  A.  (N.  S.)  1160,  118  Am.  St.  Rep.  523;  Id.,  214  U.  S.  91, 
29  Sup.  Ct.  567,  S3  L.  Ed.  923. 

[3]  Nor  do  corporations  or  individuals  have  any  vested  right  that 
the  law  shall  continue  to  be  unchanged.  City  of  Rochester  v.  Roches- 
ter Ry.  Co.,  182  N.  Y.  117,  74  N.  E.  953,  70  L.  R.  A.  773.  The  stat- 
ute of  1868  (Laws  1868,  c.  631)  discloses  no  intent  to  ignore  or  evade 
these  fundamental  propositions.  Its  plan  and  paramount  purpose  was 
to  lay  out  and  improve  certain  public  streets.  Auxiliary  to  this  there 
164N.X.S.— 7 
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was  the  purpose  of  contributing  symmetry  and  harmony  to  a  neighbor- 
hood area  where  every  prospect  pleases  and  only  man  is  vile. 

[4]  But  the  latter  purpose  was  subordinate  and  at  all  times  subject 
to  the  power  and  duty  to  maintain  and  care  for  the  streets  in  their 
primary  use.  This  power  and  duty  is  continuous,  and  the  Legisla- 
ture cannot  be  questioned  in  its  exercise.  Under  it  a  property  once 
acquired  for  street  purposes  may  have  added  burdens  and  limitations 
within  the  category  of  street  purposes  placed  thereon,  even  though  a 
private  detriment  to  the  abutting  owners  be  the  result.  The  principle 
of  damnum  absque  injuria  controls.  Sauer  v.  City  of  New  York,  180 
N.  Y.  27,  72  N.  E.  579,  70  L.  R.  A.  717;  Id.,  181  N.  Y.  521,  73  N. 
E.  1132,  affirmed  206  U.  S.  536,  27  Sup.  Ct  686,  51  L.  R.  A.  1176; 
Radcliff's  Ex'rs  v.  Mayor  of  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec.  357. 

The  rights  of  an  owner  of  adjoining  land  are  merely  those  of  an 
abutter.  As  such  the  adjoining  owner  would  be  entitled  to  protec- 
tion or  compensation  for  certain  ancient  and  established  easements, 
which  are  based  upon  necessity,  such  as  the  easements  of  light,  air, 
and  access,  and  also  another  easement,  lately  recognized,  of  sub- 
jacent support  against  the  dangers  of  subway  excavations.  Matter 
of  Rapid  Transit  Commissioners,  197  N.  Y.  81,  90  N.  E.  456,  36  L. 
R.  A.  (N.  S.)  647,  18  Ann.  Cas.  366.  With  none  of  these  easements 
was  there  any  interference  by  the  repeal  of  the  restriction  in  1897, 
nor  will  there  be  any  interference  by  the  erecticMi  of  the  proposed  hos- 
pital. It  is  another  sort  of  easement  which  plaintiff  asserts — some- 
thing like  the  easement  of  prospect,  which  in  Coke's  Reports  is  found 
referred  to  as  "a  matter  of  delight,  and  not  of  necessity."  Aldred's 
Case,  9  Coke,  57b.  In  Donahue  v.  Keystone  Gas  Co.,  181  N.  Y. 
313,  73  N.  E.  1108,  70  L.  R.  A.  761,  106  Am.  St.  Rep.  549,  it 
was  pointed  out  that  an  abutting  owner  would  have  the  right  to 
enforce  an  easement  of  ornament  as  against  a  private  trespasser  or 
wanton  wrongdoer;  it  being  "subject  to  interference  by  no  one  ex- 
cept by  the  representatives  of  the  public." 

When,  however,  the  power  of  the  Legislature  is  in  question  in  re- 
spect to  these  easements  in  an  ornamented  street,  the  most  that  can 
be  granted  to  such  a  street  over  the  ordinary  street  is  something  of 
the  characteristic  of  a  public  park.  Yet  in  a  public  park  there  is 
no  property  or  right  in  the  abutting  owners,  disabling  the  Legislature 
from  discontinuing  it  as  a  park,  even  though  such  owners  have,  up- 
on the  faith  of  its  continuance,  erected  costly  residences  about  it. 
This  was  held  in  the  case  of  Brooklyn  Park  Commissioners  v.  Arm- 
strong, 45  N.  Y.  234,  6  Am.  Rep.  70.  Many  of  the  arguments  that 
are  pressed  in  the  case  at  bar  are  discussed  and  disposed  of  in  the 
opinion  of  Judge  Folger,  and  the  following  quotation  gains  special 
pertinence,  from  the  fact  that  both  parties  in  the  present  case  pur- 
chased their  properties  after  the  enactment  of  the  repealing  act  of 
1897: 

"The  dty  of  Brooklyn  was  not  the  grantor  of  the  neighboring  owner,  and 
did  not  Induce  him  to  buy  of  It,  by  a  purpose  declarerl  In  creating  this  park. 
Any  enhanced  value  of  his  property  was  an  Incidental  benefit  to  him,  in  its 
greater  readiness  of  sale  at  a  greater  price,  and  any  d^redatlon  la  valae  is 
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an  Incidental  detriment  The  same  results  flow,  In  greater  or  less  degree, 
from  the  commencement  of  abandonment  of  any  of  the  measures  of  municipal 
enterprise,  whether  general  or  local.  It  would  be  going  too  far  to  hold,  In 
the  absence  of  any  direct  and  particular  relation  between  the  dty  and  the 
owner  of  real  estate,  that,  a  projected  work  having  Influenced  for  the  better 
the  value  of  his  property,  he  could  forbid  the  abandonment  of  It,  or  that  there 
existed  any  enforceable  right,  If  it  was  abandoned." 

[6]  The  foregoing  disposes  of  the  contention  in  this  case.  If, 
however,  there  be  doubt  as  to  the  correctness  of  that  coiKlusion,  plain- 
tiff must  still  fail ;  for  within  the  literal  terms  of  the  restriction,  if 
the  repeal  thereof  was  unconstitutional,  this  hospital  would  not  fall. 
The  proposed  occupancy  and  use  of  the  defendant's  property  cer- 
tainly is  not  within  the  uses  forbidden  by  the  special  enumeration, 
which  extends  to  28  different  kinds  of  trades  and  businesses,  each 
one  of  which  is  either  inherently  dangerous,  notoriously  offensive,  or 
sharply  obnoxious  to  the  moral  or  aesthetic  senses.  The  scope  of  the 
restriction  is  probably  enlarged  by  the  additional  prohibition  of  "any 
other  manufactory,  trade,  business,  or  calling";  but,  to  include  the 
proposed  institution  within  tho6e  general  terms,  it  must  be  found  as 
a  fact  that  the  use  contemplated  will  not  only  be  a  "business,"  but  that 
such  business  will  in  some  wise  be  "dangerous,  noxious,  or  offensive 
to  the  neighboring  inhabitants."  Rowland  v.  Miller,  139  N.  Y.  93, 
34  N.  E.  765,  22  L.  R.  A.  182;  Moller  v.  Presbyterian  Hospital,  65 
App.  Div.  134,  72  N.  Y.  Supp.  483. 

It  is  to  be  very  strongly  doubted  whether  an  institution  of  the 
sort  contemplated  can  be  legally  classed  as  a  "business";  but,  if 
that  be  so,  it  cannot  be  held  that  it  would  be  a  business  either  "nox- 
ious, dangerous,  or  offensive,"  in  the  reasonable  sense  to  be  accorded 
to  those  terms,  any  more  than  it  can  be  held  that  the  establishment 
of  this  hospital  would  create  a  common-law  nuisance.  Thus  in  the 
Moller  Case,  supra,  an  injunction  was  refused  to  restrain  the  erec- 
tion of  a  building  for  the  use  of  the  defendant's  hospital  nurses.  In 
Easterbrook  v.  Hebrew  Ladies'  Orphan  Asylum,  85  Conn.  289,  82 
Atl.  561,  41  L.  R.  A.  (N.  S.)  615,.  a  like  conclusion  was  reached  in 
respect  to  an  kistitution  whose  aims  and  methods,  as  well  as  the  ob- 
jections raised  thereto,  were  very  similar  to  those  in  the  present  case. 
In  both  these  cases  the  proposed  use  was  contended  to  be  in  violation 
of  restrictive  covenants,  established  by  deed,  which  are  almost  iden- 
tical with  that  now  under  consideration. 

It  follows  that  there  must  be  judgment  for  the  defendant,  dismissing 
the  complaint,  with  costs. 
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FURMAN  T.  MBLNICE:. 

(Supreme  Court,  Appellate  Term,  First  Department    Jmie  28,  1915.) 

Chattel  Mobtqaoes  <S=»252 — Fobeclosubk — DEFAxn,T  in  Instaluients. 

A  diatt^  mortgage  providing  that  in  case  of  default  in  tlie  payment  of 
"said  sum  above  mentioned,  or  any  part  thereof,"  the  goods  might  be 
seized  and  sold,  may  properly  be  foreclosed  upon  default  in  one  payment; 
the  Instrument  sufficiently  making  the  whole  sum  due  and  payable  upon 
default  in  the  payment  of  any  installment 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  {  520; 
Dec:  Dig.  «S9252.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  to  foreclose  a  chattel  mortgage  by  Louis  M.  Furman  against 
Harry  Melnick.  From  an  order  vacating  and  setting  aside  a  writ  of 
seizure,  plaintiff  appeals.    Reversed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Rosansky  &  Goldberg,  of  New  York  City  (Julius  H.  Rosansky,  of 
New  York  City,  of  counsel),  for  appellant. 
Samuel  Kombluth,  of  New  York  City,  for  respondent 

GUY,  J.  Plaintiff  began  this  action  to  foreclose  a  chattel  mortgage 
given  by  the  defendant.  The  pleadings  were  oral.  The  mortgaged 
chattels  were  in  the  possession  of  the  defendant  at  the  time  the  writ 
was  granted,  and  were  seized  by  the  marshal.  The  mortgage  was  giv- 
en by  the  defendant  to  secure  the  payment  of  the  sum  of  $250,  and 
at  the  time  the  writ  was  issued  it  is  conceded  that  one  payment  of 
$35  was  due  and  unpaid.    The  mortgage  contained  this  clause : 

"That  in  case  default  shall  be  made  tn  the  payment  of  the  said  sum  above 
mentioned,  or  any  part  thereof,  •  •  •  then  It  shall  and  may  be  lawful 
for  *  •  •  the  said  party  of  the  second  part  [the  mortgagee]  •  •  *  to 
take  and  carry  away  the  said  goods  and  chattels  and  to  sell  and  dispose  of 
the  same  at  public  or  private  sale." 

Upon  motion  of  the  defendant  the  writ  was  vacated  and  set  aside, 
and  the  marshal  was  directed  to  return  the  prc^erty  seized  to  the  de- 
fendant. The  defendant  claims  that  this  action  on  the  part  of  the 
lower  court  was  justified  upon  the  ground  that  the  mortgage  "con- 
tained no  clause  making  the  whole  sum  due  and  payable  upon  default 
in  the  payment  of  any  installment."  He  cites  Corrigan  v.  Sammis, 
65  Misc.  Rep.  473,  120  N.  Y.  Supp.  69,  in  which  it  was  held  that 
the  provision  in  a  chattel  mortgage  payable  in  installments,  giving  the 
right  to  take  and  sell  the  chattels  upon  default  in  payment  of  "said 
sum  above  mentioned,"  refers  to  a  default  in  the  total  sum,  and  not 
to  a  default  on  an  installment. 

We  have  no  fault  to  find  with  that  decision,  but  it  does  not  apply 
to  the  terms  of  the  mortgage  in  the  case  at  bar.  In  the  case  quoted, 
default  in  payment  of  "said  sum  above  mentioned"  is  properly  held 
to  apply  to  the  entire  sum;    but  the  mortgage  in  the  case  at  bar 
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reads:  In  case  default  shall  be  made  in  the  payment  of  "said  sum 
above  mentioned,  or  any  part  thereof"  goods  may  be  seized  and  sold. 
It  is  conceded  that  default  had  been  made  in  one  payment.  Courts 
are  bound  to  give  force  to  the  actual  contract  of  the  parties,  and  the 
defendant  is  bound  by  the  contract  set  forth  in  this  mortgage.  It 
follows  that  the  order  must  be  reversed. 
Order  reversed,  with  costs.    All  concur. 


SUGERMAN  et  al.  v.  GIBBONS. 

(Snpreme  Ccmrt,  Appellate  Term,  First  Department.     June  28,  1915.) 

Courts  «=»189 — MuNiatPAi.  Coubt — ^Pbockss — Sebviok. 

A  Municipal  Court  Judgment  will  be  reversed,  where  It  is  oondnsively 
shown  by  affidavit  that  tlie  summons  was  served  npon  defendant's  broth- 
er, and  not  on  defendant,  and  that  the  proceas  server,  though  informed 
of  his  mistake,  made  no  effort  to  aerre  defendant. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  SS  409,  412,  413,  429, 
468;   I>ec.  Dig.  «=s>189.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Mark  H.  Sugerman  and  others  against  Walter  G.  Gib- 
bons. From  a  judgmait  rendered  in  favor  of  plaintiffs,  defendant 
ftODc&ls*    Reversed. 

Argued  June  term  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Eugene  F.  McGee,  of  New  York  City,  for  appellant. 
Gates  Hamburger,  of  New  York  City,  for  respondents. 

PER  CURIAM.  This  appeal  is  brought  under  section  311  of  the 
Municipal  Court  Act  (Laws  1902,  c.  580),  upon  the  ground  of  non- 
service  of  the  summons  upon  the  defendant.  The  affidavits  on  the 
part  of  the  defendant  are  full  and  conclusive,  and  show  that  the 
summons  herein  was  served  upon  the  brother  of  the  defendant  in 
the  county  courthouse.  Special  Term,  Part  I,  instead  of  on  the  de- 
fendant, who  was  a  clerk  in  the  Twister's  office.  The  process  server 
was  informed  of  his  mistake,  but  made  no  effort  to  serve  the  right 
party  after  being  so  informed. 

Judgment  reversed,  with  costs. 


P.  J.  KENNEDY  ft  SONS  v.  PERKINS  ft  SQUIER  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1915.) 

1.  Sales  4=>418 — Breach  of  Cohtbact — ^Measure  of  Davaois. 

The  rale  that  the  measure  of  damages  for  the  sale  of  inferior  goods, 
where  the  purchaser  is  bound  to  examine  them,  is  the  difference  between 
the  value  of  the  goods  as  ordered  and  their  value  as  delivered.  Is  not  chang- 
ed by  proof  of  a  custom  that,  where  a  publisher  buys  paper  for  delivery 
to  a  printer,  the  printing  is  done  by  the  latter,  the  printed  paper  is  then 
sent  to  a  publisher,  who  binds  it,  and  the  publisher  does  not  see  it  until 
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the  book  Is  completed,  since  such  custom  does  not  exclude  the  posslbUlty 
of  examination  by  the  printer  In  the  purchaser's  behalf. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §{  1174-1201;    Deo. 
Dig.  <S=>418.] 

2.  CusTous  AND  TTsAeBS  9=a8 — OusToif  AS  Fomawa  Past  of  Contract — ^Es- 
sentials OF  Custom. 

■  A  custom,  to  be  considered  as  entering  into  and  forming  part  of  a  con- 
tract, must  be  reasonable,  uniform,  and  well-settled,  not  in  opposition  to 
fixed  rules  of  law,  and  not  In  contradiction  of  the  terms  of  the  contract 

,[Ed.  Note.— For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  §|  2, 
6 ;  Dec.  Dig.  <8=»3.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  P.  J.  Kennedy  &  Sons  against  the  Perkins  &  Squier 
Company.  From  a  judgment  for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

William  C.  Ridgway,  of  New  York  City,  for  appellant, 
Robert  J.  Culhane,  of  New  York  City,  for  respondents. 

BIJUR,  J.  Plaintiff  sued  the  defendant  for  damages  arising  as  fol- 
lows: Plaintiff  ordered  from  defendant  $5.31  worth  of  "Hibulk"  pa- 
per, which  was  a  grade  or  quality  of  paper  of  which  plaintiff  had  fre- 
quently ordered  quantities  from  the  defendant.  This  paper  was  de- 
livered to  a  printer,  who  printed  thereon  a  book,  then  sent  it  to  a  bind- 
er, who  bound  it,  and  turned  it  over  to  plaintiff,  who  was  known  as 
the  publisher.  The  paper  turned  out  to  be  of  inferior  quality,  so  that 
plaintiff  claimed  that  the  book  was  valueless,  and  had  it  reprinted  by 
another  publisher  for  a  sum  considerably  less  than  it  would  have  cost 
him  under  the  original  arrangement.  He  has  now  recovered  from 
the  defendant  the  entire  cost  of  the  first  edition,  paper,  printing,  and 
binding. 

[1]  Plaintiff  conceded  that  no  such  measure  of  damage  could  or- 
dinarily be  applied,  inasmuch  as  under  ordinary  circumstances,  where 
he  would  be  under  duty  to  examine  the  paper  when  delivered,  his  re- 
covery would  be  limited  to  the  difference  between  the  value  of  the 
paper  as  ordered  and  the  paper  as  delivered.  He  claims,  however, 
to  be  entitled  to  recover  the  consequential  loss  in  this  case,  first,  be- 
cause he  informed  defendant  of  the  purpose  to  which  the  paper  was  to 
be  put,  and,  next,  because  of  an  alleged  "custom"  in  the  trade  that, 
whdn  paper  is  purchased  by  a  "publisher"  for  delivery  to  a  printer, 
the  printing  is  done  by  the  latter,  the  printed  paper  is  then  sent  to  a 
binder,  who  binds  it,  and  the  "publisher"  does  not  see  it  until  those  op- 
erations are  completed. 

[2]  It  is,  to  say  the  least,  exceedingly  doubtful  to  my  mind  whether 
an  alleged  custom  to  this  effect  could  be  availed  of,  because  it  is  unrea- 
sonable and  subversive  of  the  rules  of  commercial  practice,  and  the 
principles  of  law  applicable  to  the  sale  and  delivery  of  merchandise, 
and  the  measure  of  damages  appropriate  to  a  breach  of  an  agreement 
in  reference  thereto.    A  custom,  to  be  considered  as  entering  into  and 
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forming  a  fkart  of  a  contract,  must  be  "reasonable,  unif orm,  and  well- 
settled,  not  in  opposition  to  fixed  rules  of  law,  and  not  in  contradiction 
of  the  terms  of  the  contract."  Hopper  v.  Sage,  112  N.  Y.  530,  535,  20 
N.  E.  350,  citing  Walls  v.  Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407. 

But,  however  that  may  be,  plaintiff  failed  to  establish  an  accepted 
custom  to  that  effect.  It  may  also  be  noted  that  the  alleged  custom 
to  which  the  witnesses  testified  by  no  means  excluded  the  possibility 
of  appropriate  examination  of  the  paper  by  the  printer  on  behalf  of 
the  purchaser,  so  that,  even  if  established,  it  would  be  insufficient  to 
take  the  case  out  of  the  ordinary  rule  of  damages. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


GOYBNA  V.  BEBDOULAT. 
(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1916.) 

1.  Bailment  «=»18 — ^LiEtr  fob  Chaboib — TaAitsrEB. 

A  repairer  of  an  automobile,  bavlng  a  Hen  for  charges  may  transfer  tti» 
lien  and  tbe  possession  of  the  automobile. 

[Ed.  Note.— For  other  cases,  see  Bailment  Cent  Dig.  {(  77-79,  81-84; 
Dec.  Dig.  «=5»18.] 

2.  Rkplbvin  «=5»106 — Monet  Judoment — Evidence. 

A  money  Judgment  In  replevin  Is  nnauthorized,  where  there  Is  no  evi- 
dence of  the  value  of  the  chattel. 

[Ed.  Note.— For  other  cases,  see  Replevin,  Cent  Dig.  U  41&-423;  Dec. 
Dig.  «=>ioe.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Charles  Goyena  against  Pemand  Berdoulay.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Davis  &  Mayer,  ofi  New  York  City  (B.  W.  Davis,  of  New  York 
City,  of  counsel),  for  appellant. 
J.  Lester  Fierman,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  was  brought  in  replevin  for  the  recovery 
of  an  automobile  belonging  to  plaintiff.  The  defense  was,  in  sub- 
stance, that  the  defendant  had,  at  plaintiff's  request,  performed  repair 
work  on  the  automobile,  and  was  entitled  to  hold  the  same  by  virtue  of 
his  lien ;  also  that  defendant  had  transferred  the  lien,  together  with 
the  possession  of  the  automobile,  to  certain  third  parties,  who  were 
not  parties  to  the  action. 

[f]  That  the  lien  was  so  transferable  seems  to  have  been  settled  in 
Nash  V,  Mosher,  19  Wend.  431,  and  respondent  cites  no  authority  to 
the  contrary.  It  is  evident,  therefore,  that  plaintiff  could  not  recover, 
without  showing  that  he  had  paid  or  tendered  the  amount  secured  by 
the  lien. 
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[2]  Apart  from  that  fact,  however,  the  judgment  is  in  the  sum  of 
$250,  with  appropriate  costs,  and  there  is  not  a  scintilla  of  evidence 
in  the  record  of  the  value  of  the  chattel. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


ENO  v.  GIDONBX. 

(Supreme  Ckmrt,  Appellate  Term,  First  Department     June  28,  1935.) 

Fkauds,  STATxns  OF  $=>33 — Pbouisk  to  Answsb  fob  Debt  of  Ahoihbb — Es- 
sentials. 

Where  defendant  orally  promised  to  pay  a  sum  due  plaintiff  from  a 
third  person  for  legal  services,  defendant  stipulating  that  plaintiff  should 
insist  upon  getting  paid  by  the  third  person,  but  that  plaintiff  might  look 
to  defendant  for  payment,  the  promise  was  void  under  the  statute  of 
frauds;  the  original  debt  not  being  extinguished,  and  the  promise  not 
being  founded  on  a  new  consideration  moving  to  the  promisor  and  boiefl- 
cial  to  him. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  SS  BO- 
BS, 56;  Dec.  Dig.  «=»33.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Charles  Eno  against  David  Gidoney.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Morris  Zwerling,  of  Brooklyn,  for  appellant. 

M.  Harold  Hochdorf,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  to  recover  from  defendant  the  amount 
of  indebtedness  due  plaintiff  from  a  third  person  for  legal  services. 
Plaintiff  testified  in  substance  that  defendant  called  upon  him  with 
this  third  person,  and  said : 

"  'Well,  you  know  me.  I  don't  want  yon  to  sue  him.  You  can  look  to  me 
for  the  payment  I  will  pay  that  sum  of  money ;  but  that  payment  will  be 
made  in  two  payments,  one  in  May  and  one  in  June.'  I  said  to  him:  'If  you 
promise  to  pay  me  that  I  wlH  liave  no  further  business  with  Levine ;  it  is 
agreeable  to  me.  I  am  willing  to  give  you  the  time  to  pay  It  but  you  must 
pay  me.'  And  I  said:  'I  won't  sue  Levine  under  those  circumstances,  but 
will  look  to  you  for  payment'  And  then  he  said  to  me,  as  Mr.  Levine  was 
going  out  he  said:  'I  want  you  to  insist  upon  getting  paid  by  him,  but  you 
can  look  to  me  for  the  payment  of  that  money.'    And  I  said:   'All  right' " 

It  seems  to  me  to  be  perfectly  evident  that  the  promise  of  defend- 
ant, as  thus  testified  to,  was  purely  collateral,  and  not  original,  and 
therefore,  in  order  to  be  enforceable,  should,  under  the  statute  of 
frauds,  have  been  in  writing.  The  question  is  not  whether  there  was 
a  consideration  for  defendant's  promise,  because,  concededly,  plain- 
tiff's agreement  not  to  sue  the  third  party  would  have  constituted 
such  consideration.  The  point  is,  first,  that  the  original  debt  was 
not  extinguished,  because  the  third  person  still  remains  liable;   and, 
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second,  that  it  is  not  shown  that  defendant's  promise  is  "founded  on 
a  new  consideration  nuyving  to  the  promisor,  and  beneficial  to  him." 
See  White  v.  Rintoul,  108  N.  Y.  222,  at  227,  15  N.  E.  318,  review- 
ing Ackley  v.  Parmenter,  98  N.  Y.  425,  50  Am.  Rep.  693 ;  also  Raabe 
v.^Squier,  148  N.  Y.  87,  42,  N.  E.  516;  Brumm  v.  GUbert,  50  App. 
Div.  430,  64  N.  Y.  Supp.  144;  also  Mechanics'  &  Traders'  Bank  v. 
Stettheimer.  116  App.  Div.  198,  101  N.  Y.  Supp.  513. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


WINDER  et  al.  T.  POLLACK, 

(Supreme  Ck>urt,  Appellate  Term,  First  Department    June  26,  1916.) 

Tbial  ®=>317 — Misconduct  of  Jurors — Waiveb  of  Ebrobb. 

Where  defendant,  with  knowledge  of  the  misconduct  of  a  Juror,  per- 
mitted the  case  to  be  submitted  without  bringing  the  misconduct  to  the 
attention  of  the  court,  he  waived  all  objections  thereto,  and  cannot,  after 
an  adverse  verdict,  complain. 

[Ed.  Note. — X\>r  other  cases,  see  Trial,  Cent  Dig.  H  751,  752;  Dec 
Dig.  <8=»317.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Joseph  Winder  and  another  against  Julius  Pollack.  There 
was  a  judgment  for  plaintiffs,  and  defendant  was  g^ranted  a  new  trial 
on  account  ofi  the  misconduct  of  one  of  the  jurors,  from  which  order 
plaintiffs  appeal.    Order  reversed,  and  judgment  reinstated. 

See,  also,  151  N.  Y.  Supp.  870. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Meyer  Levy,  of  New  York  City,  for  appellants. 
John  L.  Bernstein,  of  New  York  City,  for  respondent 

PER  CURIAM.  From  the  affidavits  used  on  the  motion  for  a  new 
trial,  and  from  the  testimony  given  at  the  hearing,  it  appears  that  the 
judge  below  must  have  found  that  one  of  the  jurors  spoke  to  one  of 
the  plaintiffs  on  Friday  at  the  close  of  court,  and  on  the  following  Mon- 
day before  court  opened,  and  that  on  the  latter  occasion  he  spoke  to  the 
defendant  also.  His  conversation  with  the  defendant  was  an  inquiry 
why  the  defendant  did  not  settle  the  case.  What  his  conversation 
with  one  of  the  plaintiffs  was  does  not  appear.  Defendant  informed 
his  counsel  of  all  these  facts  prior  to  the  submission  of  the  case  to  the 
jury  on  Monday,  but  counsel  took  no  action  thereon,  making  this  mo- 
tion only  after  a  verdict  had  been  rendered  against  him  and  judgment 
entered  thereon. 

By  permitting  the  case  to  be  submitted  to  the  jury  without  bringing 
the  alleged  misconduct  of  the  juror  to  the  attention  of  the  court,  de- 
fendant must  be  taken  to  have  waived  all  objections  thereto.  Moore 
V.  N.  Y.  Elevated  R.  R.  Co.,  24  Abb.  N.  C.  77,  8  N.  Y.  Supp.  329; 
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Gale  V.  N.  Y.  C,  etc.,  13  Hun,  1 ;  Bruswitz  v.  Netherlands,  64  Hun, 
262,  19  N.  Y.  Supp.  75. 

The  order  must  therefore  be  reversed,  with  costs,  and  the  judgment 
reinstated. 


ROBINSON  CLAY  PBODUOT  CO.  OP  NEW  YOHK  V.  JOHN  H.  THATCHBB 

&  SONS. 

(Supreme  Court,  Apiwllate  Term,  First  Department    June  28,  1916.) 

Appeai.  and  Ebbob  «s»1195 — ^Kfizot  or  Decision  on  Bktbial — DiBEorioif  or 
Vebdict. 

Where,  on  the  facta,  the  appellate  conrt  found  that  plaintiff  was  en- 
titled to  recorer,  and  the  facta  on  a  retrial  were  substantially  the  same, 
the  trial  court  should  have  directed  a  verdict  for  plaintifl. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {g  4661- 
4665;    Dec.  Dig.  «=»1195.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  the  Robinson  Clay  Product  Company  of  New  York 
against  John  H.  Thatcher  &  Sons.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed,  and  judgment  directed  for  plaintiflf. 

See,  also,  151  N.  Y.  Supp.  1142. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

William  Wallace  Young,  of  New  York  City,  for  appellant. 
Hirsh  &  Newman,  of  Brooklyn  (Benjamin  Reass,  Hugo  Hirsh,  and 
Emanuel  Newman,  all  of  Brooklyn,  of  counsel),  for  respondent 

PAGE,  J.  This  is  the  second  appeal  in  this  case.  The  facts  are 
sufficiently  stated  in  the  former  appeal.  150  N.  Y.  Supp.  658.  We 
then  held  that  the  time  for  delivery  was  not  of  the  essence  of  the 
contract  as  originally  made,  and  had  not  subsequently  been  made  of 
the  essence  of  the  contract  by  the  defendant  giving  notice  of  its  in- 
tention to  cancel  the  order  unless  delivery  was  made  on  or  before  a 
fixed  time.  We  further  pointed  out  that  if  the  time  had  been  fixed 
in  the  original  contract,  as  defendant  contended,  that  the  defendant 
had  waived  it  "by  an  acceptance  of  a  portion  o?  the  order  after  that 
[time]  and  requesting  the  plaintiff  to  thereafter  deliver  the  tile,  and, 
once  waived,  notice  fixing  a  new  time  was  necessary."  The  testimony 
on  this  trial  was  substantially  the  same  as  before,  and  the  court  be- 
low should  have  directed  a  verdict  for  the  plaintiff. 

Judgment  reversed,  with  costs  to  appellant,  and  judgment  directed 
for  the  plaintiff  for  $233.58,  with  interest  from  June  20,  1913,  with 
oosts.    AH  concur. 
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LAU  T.  LAIT. 

(Supreme  Conrt,  Special  Term,  Kings  Connty.    June  20,  1914.) 

Mabbiage  ®=360 — Evidence. 

In  an  action  for  8ei>aratlon,  admissions  by  the  plaintiff  wife  tbat  be- 
fore marriage  to  defendant  she  celebrated  a  ceremonial  marriage  wlUi 
another  man  from  whom  she  never  obtained  a  divorce,  although  she  did 
not  live  with  him,  Is  not,  where  she  lived  with  defendant  many  years, 
sufficient  to  show  the  nullity  of  her  marriage  with  defendant,  and  defeat 
an  action  for  separation. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  {{  TdSd;  Dec. 
Dig.  «=»50.1 

Action  for  separation  by  one  Lau  against  one  Lau.    On  motion  to 
dismiss  complaint.    Motion  denied. 
See,  also,  156  App.  Div.  912,  141  N.  Y.  Supp.  1128. 

Charles  H.  McCarty,  of  New  York  City,  for  plaintiflE. 
Thomas  C.  Hughes,  of  Brooklyn,  for  defendant. 

BENEDICT,  J.  In  this  action  for  a  separation  plaintiff  admits  that 
prior  to  her  marriage  with  the  defendant  she  went  through  a  mar- 
riage ceremony  with  another  man,  with  whom,  she  testifies,  she  never 
lived,  and  from  whom  she  has  not  obtained  a  divorce.  Subsequently 
the  defendant  married  her  with  full  knowledge,  as  she  testifies,  of  the 
circumstances  above  recited,  and  she  thereafter  lived  with  him  for 
many  years,  and  bore  him  four  children,  most  of  whom  are  of  full 
age.  The  admissions  of  the  defendant  are  not  sufficient,  in  my  opin- 
ion, that  the  prior  marriage  was  valid,  and  it  does  not  therefore  con- 
stitute a  bar  to  the  maintenance  of  this  action.  Matter  of  Meehan,  150 
App.  Div.  681,  135  N.  Y.  Supp.  723;  Matter  of  Grande,  80  Misc.  Rep. 
450,  141  N.  Y.  Supp.  535. 

The  motion  to  dismiss  the  complaint  is  denied,  and  I  will  hear  the 
defendant's  evidence  on  Saturday,  June  27,  1914,  at  10  o'clock  a.  m. 
The  defendant  will,  of  course,  be  at  liberty  to  introduce  proof  to  show 
that  at  the  time  he  married  plaintiff  she  was  the  lawful  wife  of  another. 
All  that  I  now  hold  is  that  the  evidence  heretofore  adduced  is  not  suf- 
ficient for  that  purpose. 

(91  Misc.  App.  116) 

LAZABOWICZ  V.  LAZAKOWICZ. 

(Supreme  Court,  Special  Term,  Kings  County.     June  22,  1915.) 

1.  MABBIAaX  ^=>40 — ANNULlfENT  OT — BCBDXN   OF  PBOOF. 

In  an  action  to  annul  a  marriage  on  the  ground  that  defendant  wife 
had  a  former  husband  living,  plalutlfC  has  the  burden  of  proving,  not 
only  a  former  ceremonial  marriage,  but  that  it  was  valid  and  subsisting 
at  the  time  of  the  second  marriage,  which  proof  should  be  made  by 
showing  a  compliance  with  the  laws  of  the  place  of  the  marriage;  this 
being  particularly  true  where  defendant  testified  plaintiff  bad  induced 
her  to  get  a  rabbinical  divorce,  which  she  supposed  was  valid,  and  a 
judgment  for  plaintiff  would  show  defendant  guilty  of  bigamy. 

[B:d.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  {{  58-69,  79; 
Dec.  Dig.  «=340.] 
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2.  Mabbiaoe  (3=350 — Annclment — Eyidsnci:. 

In  ah  action  to  annul  a  marriage  an  the  ground  that  the  defendant 
wife  had  a  husband  living  at  the  time  of  her  marriage,  evidence  held  in- 
sufficient to  show  the  former  marriage. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  Si  79-89;  Dec. 
Dig.  «=»50.] 

Action  by  Lewis  Lazarowicz  against  Sarah  Lazarowicz.  On  applica- 
tion for  interlocutory  judgment.    Application  denied. 

Alfred  K.  Schwabach,  of  New  York  City  (A.  Gross,  o£  New  York 
City,  of  counsel),  for  plaintiff. 

BENEDICT,  J.  Plaintiff  seeks  a  judgment  annulling  his  marriage 
with  defendant  on  the  ground  that  at  the  time  of  such  marriage  de- 
fendant had  a  former  husband  living.  On  the  application  for  judg- 
ment by  default  a  witness  named  Max  Nadler,  who  stated  that  his 
name  in  Hungarian  was  Michael  Nadler,  testified  that  he  had  been 
married  to  the  defendant  in  Hungary  prior  to  her  marriage  to  plain- 
tiff, and  that  neither  the  witness  nor  the  defendant  had  ever  obtained 
a  divorce.  The  defendant  was  also  sworn  and  testified  that  she  had 
been  married  to  one  Michele  Nadler  in  Hungary.  The  two — de- 
fendant and  the  witness  Nadler — ^were  not  in  court  at  the  same  time, 
so  that  there  was  no  personal  identification  of  either  by  the  other. 

An  attempt  was  absurdly  made  to  prove  that  the  name  "Max"  is 
an  English  equivalent  or  translation  of  the  Hungarian  name  "Michael." 
The  two  names  have,  obviously,  no  relation  to  each  other.  "Micha- 
el" is  a  Hebrew  name,  meaning  "Who  is  like  God  ?"  and  is  found  in 
slightly  differing  forms  in  most,  if  not  all,  modem  European  languages. 
The  English  form  is  "Michael,"  as  is  also  the  German  form.  "Mi- 
chele" is  the  Italian  form.  "Max"  is  probably  a  contraction  of  Max- 
imilian, or  some  name  with  a  similar  first  syllable,  ultimately  derived 
from  the  Latin  word  "maximu.s,"  meaning  greatest.  The  witness  nuiy. 
on  coming  to  this  country,  have  assumed  the  name  Max,  but  it  is  in  no 
sense  a  translation  of  his  former  name. 

There  is  another  more  serious  discrepancy,  however,  between  the  tes- 
timony of  the  witness  Nadler  and  the  defendant,  namely,  with  respect 
to  the  time  and  circumstances  of  the  alleged  former  marriage.  Nad- 
ler places  the  time  in  1908,  and  swears  that  plaintiff  was  present.  The 
defendant  places  the  time  in  1904  or  1905,  and  denies  that  plaintiff 
was  present.  No  other  proof  of  the  alleged  former  marriage  was  giv- 
en than  the  statements  of  Nadler  and  the  defendant 

[1,  2]  In  a  case  of  this  kind  the  burden  is  on  the  plaintiff  to  prove, 
not  only  a  former  ceremonial  marriage,  but  that  such  marriage  was 
valid  and  still  subsisting  at  the  time  of  the  second  marriage.  Johan- 
nessen  v.  Johannessen,  70  Misc.  Rep.  361,  364,  128  N.  Y.  Supp.  892 ; 
Lau  v.  Lau  (Sup.)  140  N.  Y.  Supp.  310,  affirmed  156  App.  Div.  912, 
141  N.  Y.  Supp.  1128;  Lau  v.  Lau,  154  N.  Y.  Supp.  107.  While  it  is 
true  that  ordinarily  the  fact  of,  marriage,  if  uncontroverted,  may  be 
proved  by  the  testimony  of  one  of  the  parties  thereto,  in  a  case  of 
this  kind,  where  the  effect  of  a  judgment  in  plaintiff's  favor  will  neces- 
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sarily  brand  the  defendant  with  the  crime  of  bigamy,  the  court  is  jus- 
tified in  requiring  strict  proof  that  the  alleged  prior  marriage  was  in 
fact  a  valid  marriage  according  to  the  laws  of  Hungary.  This  should 
be  done  by  proving  compliance  with  all  the  formalities  required  by 
the  law  of  that  country  to  make  a  valid  marriage.  Presumably,  if  the 
marriage  was  valid,  there  is  an  official  record  thereof,  of  which  an 
authenticated  copy  could  be  produced.  The  law  of  Hungary  relating 
to  marriages  should  also  be  proved. 

So,  also,  it  must  be  proved  that  the  former  marriage  still  continued 
in  existence  at  the  time  of  the  subsequent  marriage.  Pagin  v.  Pagin, 
reported  as  Fagin  v.  Fagin,  88  Misc.  Rep.  304,  151  N.  Y.  Supp.  809; 
I^au  v.  Lau,  supra.  In  this  case  plaintiff  gave  evidence  tending  to  show 
that  defendant  and  Nadler  had  not  been  divorced,  but  he  did  not  show 
that  their  marriage  had  not  been  annulled. 

The  conduct  of  the  plaintiff  toward  defendant,  if  her  testimony  be 
true,  has  been  most  inequitable.  He  persuaded  her,  so  she  says,  to  get 
a  rabbinical  divorce,  which  she  supposed  to  be  valid,  and  to  marry  him, 
telling  her  it  would  be  all  right.  While  such  considerations  might 
not  be  ground  for  refusing  a  decree  of  annulment  if  the  defendant 
were  shown  to  have  had  a  former  husband  living  at  the  time  of  her 
marriage  to  plaintiff  (see  Stokes  v.  Stokes,  198  N.  Y.  301,  91  N.  E.  793  ;■ 
Brown  v.  Brown,  153  App.  Div.  645,  138  N.  Y.  Supp.  602),  it  tends  to 
confirm  me  in  the  opinion  that  strict  proof  that  there  was  a  valid  prior 
marriage  and  that  it  still  subsisted  should  be  required. 

I  will  therefore  afford  plaintifE  an  opportunity  to  present  further 
proof  at  a  time  to  be  fixed. 


(90  Misc.  Eep.  667) 

SOHRBIBBK  v.  MATLAOK. 

(Supreme  Cioiirt,  Appellate  Term,  First  Department    June  23,  1915.) 

1.  MuNiciPAi.  CoEPOBATioNS  ®=>706 — Reckless  Dbivino — PsBsmcFTioN — Vea 

OF  Automobile  bt  Chauffeub. 

The  fact  that  the  automoUle  which  collided  with  plaintiff's  car  be- 
longed to  defendant  raised  a  presumption  that  It  was  In  use  for  defend- 
ant's boieflt  and  on  his  own  account 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §$ 
15.  18 ;  Dec.  Dig.  «=>70e.] 

2.  Mastbb  and  Sebvakt  ®=>332 — Scofb  of  Employment  of  Cbauffcvb — 

Question  foe  Jury. 

In  an  action  for  injuries  to  plaintiff's  taxlcab,  in  conislon  with  defend- 
ant's automobile,  question  whether  defendant's  chauffeur  was  driving  In 
the  course  of  his  employment  when  the  collision  occurred  held  for  the 
Jury  under  the  evldeoce. 

[Rd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {$ 
1274-1277 ;   Dea  Dig.  «=»332.1 

8.  Masteb  and  Sebvant  €s>332 — Scope  of  Employment  of  CHAnFFEUE — In- 

STBCCniON. 

In  an  action  against  defendant  for  injuries  to  plaintiff's  taxlcab,  caused 
Jn  collision  with  defendant's  automobile  driven  by  his  chauffeur,  where 
there  was  evidence  pro  and  con  that  the  use  of  defendant's  car  by  his 
chauffeur  was  in  violation  of  Instructions,  the  court  should  have  charged 
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that,  although  the  chauffeur  was  operating  the  car  with  the  consent  of 
the  defendant,  nevertheless  verdict  should  be  for  the  defendant,  unless  It 
appeared  that  the  chauffeur  was  acting  within  the  scc^>e  of  his  authority 
and  engaged  upon  the  business  of  defendant  at  the  time  of  the  accident, 
since  the  defendant  was  entitled  to  have  the  jury  instructed  as  to  the  pre- 
cise Issue  they  were  called  upon  to  determine  and  the  relation  thereto  of 
the  subordinate  Issues  of  permission,  etc.,  upon  which  evidence  had  been 
adduced. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  H  1274- 
1277;  Dec.  Dig.  «S=>332.] 

4.  Master  and  Servant  €=3332 — Mastkb's  LiABiLrrr  for  Act  of  Chatot- 

FET7R — INSTRDCTIONS. 

In  an  action  for  Injuries  to  plaintiff's  tazlcab,  in  collision  with  defend- 
ant's automobile,  driven  by  his  chauffeur,  the  failure  of  the  trial  court, 
after  charging  that  the  fact  that  the  automobile  was  being  used  by  the 
chauffeur  outside  his  employment^  was  a  defense,  to  instruct  that  the 
burden  was  on  the  plaintiff  to  prove  affirmatively  by  a  fair  preponderance 
of  evidence  that  the  injury  was  due  to  defendant's  negligence  or  that 
•  of  his  chauffeur,  that  the  plaintiff  was  free  from  contributory  negligence, 
and  that  the  defendant's  chaufCenr  was  acting  within  the  scope  of  bis 
employment,  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  gj  1274- 
1277;   Dec.  Dig.  <8=.332.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Bernard  Schreiber  against  John  C.  Matlack.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Blumenthal  &  Levy,  of  New  York  City  (Eugene  Blumenthal  and 
David  Levy,  both  of  New  York  City,  of  counsel),  for  appellant. 

Feltenstein  &  Rosenstein,  of  New  York  City  (Moses  Feltenstein,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  was  brought  to  recover  for  damages  to 
plaintiff's  taxicab  through  a  collision  with  defendant's  automobile  op- 
erated by  defendant's  chauffeur,  Doro.  It  was  substantially  conceded 
that  Doro's  operation  of  the  car  at  the  time  was  negligent,  and  that 
plaintiff's  chauffeur  was  free  from  negligence;  the  only  question 
really  litigated  at  the  trial  being  the  responsibility  of  the  defendant 
for  the  act  of  his  chauffeur. 

The  accident  occurred  about  2  o'clock  in  the  morning  of  December 
10,  1912.  Defendant  testified  that  on  the  evening  of  December  9th 
the  automobile  was  used  by  his  direction  to  take  him  to  the  Hotel  Astor, 
to  call  for  some  of  his  friends,  none  of  them  living  north  of  116th 
street,  and  bring  them  to  the  hotel,  and  about  midnight  to  take  these 
friends  home  and  then  leave  the  defendant  at  his  own  residence  in 
Ninety-Eighth  street;  that  this  was  concluded  before  1  a.  m. ;  and 
that  Doro's  duty  was  then  to  return  to  the  garage  in  Eighty-Seventh 
street.  The  accident  occurred  while  defendant's  car  was  running  south 
on  St  Nicholas  avenue  and  124th  street  Doro  testified  that  after 
leaving  defendant  at  his  residence  he  went  to  155th  street,  called 
for  a  woman  acquaintance,  and  was  driving  her  on  what  is  com- 

^safor  other.  casM  M«  Mune  topic  &  KEY-NUMBER  In  all  Key-Numberad  Dlxesti  &  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  80HBEIBBB  T.  MATLACK  111 

monly  known  as  a  "joy  ride"  at  the  time  of  the  collision.  Both  de- 
fendant and  Doro  testified  directly  that  the  car  -was  so  used  without 
the  defendant's  consent  or  knowledge,  and  that  it  was  purely  for  the 
personal  and  private  purpose  of  Doro.  They  also  testified  that  the  car 
had  never  theretofore  been  used  by  Doro  without  defendant's  permis- 
sion, and  that  def/endant  had  forbidden  Doro  to  take  out  the  car 
without  such  permission. 

ConsideraUe  evidence  was  introduced  bv  the  plaintiff  for  the  pur- 
pose of  contradicting  by  implication  the  claim  of  defendant  that  the 
car  was  being  used  by  Doro  without  his  permission.  Some  of  the  evi- 
dence to  that  effect  was  improperly  admitted,  because  insufficiently 
connected  with  the  precise  occurrence  involved  in  the  controversy.  A 
policeman  was  permitted  to  testify,,  over  adequate  objection  and  excep- 
tion, that  he  overheard  a  conversation  between  a  lieutenant  at  the  po- 
lice station  and  the  defendant;  biit,  since  the  lieutenant  himself  was  not 
called,  the  policeman's  testimony  did  not  adequately  identify  the  con- 
versation with  the  one  which  defjendant  admitted  he  had  held  with  a 
lieutenant.  Further  evidence  was  introduced  by  the  plaintiff  to  the 
effect  that  defendant  had  made  offers  or  entered  into  some  kind  of 
negotiations  for  the  payment  to  the  plaintiff  of  the  whole  or  part  of 
the  damage  to  his  taxicab;  this,  no  doubt,  for  the  purpose  of  indi- 
cating some  admission  of  liability  on  his  part 

i1,  2]  On  this  record,  it  is  plain,  notwithstanding  the  claim  of  the 
tendant  to  the  contrary,  that  an  issue  existed  requiring  submission 
to  the  ju^.  In  Ferris  v.  Sterling,  214  N.  Y.  249,  253,  108  N.  E.  406, 
407,  the  Court  of  Appeals,  by  Cardozo,  J.,  quoting  Norris  v.  Kohler, 
41  N.Y.  42,44,  says: 

"  The  property  being  proved  to  belong  to  defendant,  •  •  ♦  a  presump- 
tion arises  that  it  was  in  use  for  his  benefit  and  on  his  own  account'  •  «  • 
This  presumption  was  not  destroyed,  as  a  matter  of  law,  by  the  testimony  for 
the  defendant  Bren  though  Ms  etzplanatlon  of  the  use  of  the  car  would  ab- 
solve him,  if  credited,  the  question  whether  it  should  be  credited  was  one  of 
fact  for  the  Jury.  Gulliver  v.  Blanvelt  14  App.  Div.  523  [43  N.  T.  Sup.  935] ; 
■  Cunningham  v.  OasUe,  127  App.  Diy.  580  [111  N.  X.  Supp.  1057]." 

[3]  The  chief  alleged  error  upon  which  appellant  rests  his  claim 
for  a  reversal  of  the  judgment  lies  in  the  refusal  of  the  learned. judge 
below  to  charge  the  following  request: 

"In  the  event  that  the  jury  find  that  the  chauffeur  was,  at  the  time  of  the 
accident,  operating  the  car  with  the  consent  or  by  the  permission  of  the  de- 
fendant, Its  verdict  must  nevertheless  be  for  the  defendant  unless  it  appears 
at  the  time  of  the  accident  that  the  chauffeur  was  acting  within  the  scope  of 
bis  authori^  and  engaged  upon  the  business  of  the  defendant" 

Apart  from  some  unimportant  criticism  of  the  verbiage,  respondent 
concedes  that  this  charge  correctly  states  the  law,  but  urges  that  it  was 
inapplicable  to  the  case  at  bar,  because  the  jury  could  not  have  found 
on  the  evidence  that  at  the  time  of  the  accident  the  chauffeur  was  using 
the  car  on  his  own  account,  but  with  the  permission  or  consent  of 
the  defendant,  and  that  therefore  the  request  was  practically  for  a 
charge  on  an  academic  question.  In  that  view,  however,  I  cannot  con- 
cur. As  I  have  pointed  out,  both  defendant  and  Doro  had  testified 
tliat  defendant  had  forbidden  th^  use  of  his  car  without  permission. 
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and  that  defendant  had  not  given  permission  on  this  occasion.  Plain- 
tiff had  sought  to  controvert  this  testimony  indirectly  by  the  proof 
to  which  I  have  hereinabove  alluded  and  by  other  evidence  of  the 
plaintiff  himself  which  I  have  not  cited  in  detail.  Actual  forbiddance 
of  the  use  of  the  car,  and  in  a  less  degree,  permission  to  use  it,  had 
some  probative  value  on  the  issue  whether  at  the  time  the  car  was  be- 
ing used  in  the  master's  service.  See  Cunningham  v.  Castle,  127  App. 
Div.  580,  586,  587,  111  N.  Y.  Supp.  1057.  The  subject  was  undoubt- 
edly present  in  the  minds  of  the  jury,  and  the  defendant  was  entitled 
to  have  them  instructed  as  to  the  precise  issue  which  they  were  called 
upon  to  determine  and  the  relation  thereto  of  the  subordinate  issues 
upon  which  evidence  had  been  adduced  by  both  sides. 

[4]  Moreover,  in  the  course  of  his  charge,  the  learned  judge  spoke 
of  tlie  claim  of  the  defendant  "that  the  automobile  was  being  used 
by  Doro  outside  of  the  scope  of  his  employment  and  in  an  enterprise 
of  his  own"  as  a  defense.    He  then  added : 

"But  the  defense  In  and  of  Itself  Is  one  which  is  not  open  to  direct  contra- 
diction. In  other  words,  it  depends  usually  on  a  mental  attitude,  and  there- 
fore no  person  who  Is  Injured  *  *  *  is  able  to  determine,  and  therefore 
in  that  to  contradict  the  claim  or  the  denial  of  actual  control  at  the  time  of 
injury.  The  defense  la  one  based  entirely  upon  the  credibility  of  the  person 
who  makes  it" 

Defendant  excepted  to  the  use  of  the  word  "defense"  in  this  con- 
nection, and  asked  the  court  to  charge: 

"That  It  was  Incumbent  upon  the  plaintiff  to  prove  afflrmatirely  by  a  fair 
preponderance  of  evidence,  first,  that  the  accident  was  due  to  the  negligence 
of  the  defendant  or  his  agents ;  secondly,  that  the  plalntlfl  or  his  agnts  were 
free  from  contributory  negligence;  and,  thirdly,  that  the  defendant's  agent 
was  acting  within  tlie  scope  of  bis  employment." 

The  court  said,  "I  have  already  charged  that,"  and  after  some  col- 
loquy added,  "Then  I  will  charge  it  again ;"  but  the  record  discloses 
that  he  did  not  so  charge,  and  nowhere  in  the  main  charge  had  he  ex- 
plained or  even  alluded  to  the  burden  of  proof. 

Under  the  circumstances,  therefore,  the  judgment  must  be  reversed, 
and  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

PAGE,  J'.,  concurs.    GUY,  J.,  concurs  in  result 


VAN  INGBN  et  al.  v.  MAX  MARX 

(Supreme  C!onrt,  Appellate  Term,  Flrat  Department    June  23,  1915.) 

1.  Pbincipal  and  Aoent  €=»124 — ^AuTuosriT  or  Aoent — ^Liiotatiohs  or  An- 

IHOBITT. 

Where  the  agent  of  a  firm  was  Its  general  manager  In  the  matter  of 
finances  and  credits,  but  his  authority  was  secretly  limited,  so  that  he  was 
required  to  submit  the  opening  of  new  accounts,  the  checking  at  old  ac- 
counts, or  Information  as  to  a  man's  reputation  or  general  character  to 
the  head  of  the  firm,  whether  he  had  authority  to  bind  his  principal  by 
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agreeing  to  an  extension  agreement  signed  by  defendant's  other  creditors 
was  for  the  Jury  in  a  suit  for  goods  sold  and  delivered. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  t  724 ; 
Dec  Dig.  <3=»124i.] 

2.  Tkial  $=325 — Conduct  of  Tbial — Right  to  Open  and  Close. 

Where  the  answer  in  a  suit  for  goods  sold  and  delivered  denies  no  ma- 
terial allegation  of  the  complaint,  defendant,  having  the  burden  of  proof, 
has  the  opening  and  closing  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {{  44-76;  Dec.  Dig. 
«=925.] 

3.  DiscoTEBT  ®=»79 — UsK  or  Etidkncb  Obtairkd — ^Pbesentino  Witness  fob 

Cboss-Examination. 

Where  defendant  in  an  action  for  goods  sold  and  delivered  has  read  from 
the  examination  of  one  of  the  plaintiffs,  be  need  not  present  the  witness 
in  person  at  the  trial  to  submit  him  to  plaintiff's  cross-examination.    * 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  {{  9^102;  Dec. 
Dig.  «=>79.] 

Appeal  from  City  Court  of  New  York,  Trial  Term, 

Action  by  Edward  H.  Van  Ingen  and  others  against  the  Max  Marx, 

a  domestic  corporation.    From  a  judgment  for  plaintiffs,  defendant 

appeals.    Reversed  and  remanded. 
Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Emanuel  Van  Dernoot,  of  ^few  York  City,  for  appellant. 
Stroock  &  Stroock,  of  New  York  City  (Moses  J.  Stroock,  of  New 
York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  Plaintiffs  sue  for  goods  sold  and  delivered.  The  only 
defense  litigated  was  that  plaintiffs  had  orally  agreed  to  an  extension 
agreement  signed  by  all  of  defendant's  other  creditors,  but  had,  in 
violation  of  their  oral  agreement,  refused  to  sign  such  written  con- 
tract. In  moving  for  the  direction  of  a  verdict,  plaintiffs  pointed 
out,  first,  that  the  party  that  the  defendant  claimed  to  have  made  the 
agreement  of  extension  with,  one  Faron,  had  not  been  shown  to 
have  authority  of  the  plaintiffs  to  make  the  extension;  second,  that 
defendant  had  not  complied  with  the  provisions  of  the  extension 
agreement  because  moneys  paid  by  defendant  under  the  agreement 
to  one  Kay,  who  was  designated  therein  as  the  agent,  had  not  been 
distributed  pro  rata,  or  rather  that  no  part  thereof  had  been  paid  to 
plaintiffs.  The  latter  point  need  not  be  considered,  first,  because 
there  was  no  obligation  undertaken  by  defendant  under  its  agreement 
to  make  the  payments  to  plaintiffs,  but  only  to  make  the  payment  to 
the  agent,  and  as  to  that  there  was  testimony  that  it  had  been  so 
made.  In  the  next  place,  it  is  rather  difficult  to  understand  how  the 
agent  could  have  made  a  payment  to  plaintiffs,  when  they  denied  that 
they  were  parties  to  the  agreement  In  other  words,  if  the  plaintiffs 
did  not  receive  payment  from  Kay,  it  was  their  own  act  which  pre- 
vented the  payment. 

[1]  As  a  matter  of  fact,  the  only  question  on  this  appeal  is  wheth- 
er there  was  sufficient  evidence  to  show  Faron's  authority  to  bind 
the  plaintiffs  to  the  extension  agreement.     On  this  point  it  appears 
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by  the  deposition  of  one  of  the  plaintiffs,  taken  before  trial,  that 
Faron  was  head  of  the  financial  department ;  that  he  passed  generally 
upon  credits,  and  was  also  the  head  of  the  credit  department.  He 
was,  therefore,  apparently  the  general  agent  of  plaintiffs  in  the  mat- 
ter of  finances  and  credits.  It  is  claimed  that  there  was  a  limitation 
upon  his  authority  not  known  to  defendant,  namely,  that  in  opening 
new  accounts  the  matter  should  always  be  submitted  to  the  head  of 
the  firm,  and. that  if  a  customer  was  slow  in  his  payments  "Mr.  Faroa 
would  not  check  the  account  without  consulting"  the  head  of  the  firm. 
The  witness  also  said: 

'There  mlgbt  be  a  questt(»i  come  up  In  regard  to  a  man'a  reputation,  his 
general  character.  Something  new  might  come  to  Mr.  Faron's  knowledge,  in 
whlob  case  he  would  report  it  to  Mr.  Van  Ingen." 

It  is  a  serious  question  whether  these  secret  limitations  upon  the 
authority  of  a  general  agent  would,  in  the  absence  of  knowledge  there- 
of, be  binding  upon  a  person  who  dealt  with  the  plaintiffs.  See, 
for  example.  Hill  v.  Miller,  76  N.  Y.  32 ;  Martin  v.  Famsworth,  49  N. 
Y.  555 ;  Lowenstein  v.  Lombard  Ayers  Co.,  164  N.  Y.  324,  329,  58  N. 
E.  44;  MoUoy  v.  Portland  Cement  Co.,  116  App.  Div.  839,  843,  102  N. 
Y.  Supp.  363 ;  Cohen  v.  Goldsten,  128  N.  Y.  Supp.  69.  Moreover,  it 
does  not  seem  that  the  case  at  bar  came  within  the  limitations.  At 
all  events,  a  question  on  this  point  was' clearly  presented  for  the  de- 
termination of  the  jury. 

Defendant  having  made  an  adequate  request  for  such  submission, 
and  having  excepted  to  its  denial,  the  judgment  must  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

[2,  3]  Incidentally  it  may  be  pointed  out,  so  as  to  avoid  a  repeti- 
tion of  the  error  on  the  new  trial,  that,  since  the  answer  denied  no 
material  allegation  of  the  complaint,  the  defendant  had  the  burden 
of  proof  in  the  case,  and  consequently  the  opening  and  closing;  also 
that  the  defendant,  having  read  from  the  examination  of  one  of  the 
plaintiffs,  was  under  no  obligation  to  present  the  witness  in  person 
at  the  trial  in  order  to  submit  him  to  what  is  called  plaintiff's  cross- 
examination. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


GOMBEET  V.  SCHANB. 
(Supreme  Court,  Appellate  Term,  Mrst  Department     June  28,  1916.) 

1.  Appeal  and  Ebbob  «=>888 — Plkamngs — Pboot — ^Amendmknt  to  Confobm 

TO  PBOOP. 

An  amendment  of  the  pleadings  to  conform  to  the  proof  may  be  had  In 
a  proper  case  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  gS  3617- 
3619 ;  Dec.  Dig.  «=>888.] 

2.  New  Tbial  €=»71 — Gbounds — Insufficienct  of  Evidence. 

A  verdict  on  sharply  conflicting  evidence,  not  against  the  weight  of  the 
evidence,  rendered  under  a  fair  charge,  cannot  be  set  aside,  and  a  new 

«=3For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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trial  granted,  in  the  absence  of  reTerslble  error  dnrlng  tbe  trial,  or  any- 
tblDg  to  show  that  the  jury  were  actuated  by  prejudice,  favor,  or  bias. 

[£M.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  SS  144,  145 ;  Dec. 
Dig.  «=»71.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  William  Gombert  against  David  Schane.  From  an  or- 
der setting  aside  a  verdict  for  plaintiff,  and  ordering  a  new  trial, 
plaintiff  appeals.    Reversed,  and  judgment  reinstated. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Wing  &  Wing,  of  New  York  City  (George  S.  Wing,  of  New  York 
City,  of  counsel),  for  appellant. 
Chas.  J.  Katzenstein,  of  New  York  City,  for  respondent. 

GUY,  J.  This  action  was  brought  to  recover  the  sum  of  $400  paid 
towards  the  purchase  price  of  an  automobile,  and  also  for  the  amount 
expended  by  the  plaintiff  in  ntaking  certain  repairs  thereon.  Plain- 
tiff made  an  agreement  with  defendant  to  purchase  of  defendant  a 
Pullman  limousine.  The  price  agreed  to  be  paid  was  $500,  of  which 
$400  was  paid  down  and  the  balance  secured  by  the  pledge  of  some 
jewelry. 

Much  time  was  taken  up  at  the  trial  in  showing  just  what  the 
terms  of  this  agreement  were,  but  both  sides  concede  that  the  plain- 
tiff, claiming  that  the  car  was  not  as  represented  and  unfit  for  use, 
returned  it  to  the  defendant,  who  accepted  the  return  of  the  same 
and  returned  to  plaintiff  the  jewelry  pledged,  but  retained  the  $400. 
Upon  the  return  to  defendant  of  the  first  automobde,  the  plaintiff 
agreed  to  purchase  another  machine,  and  the  sum  of  $400,  then  in 
the  hands  of  the  defendant,  was  agreed  upon  as  the  amount  to  be 
paid  by  plaintiff  for  the  second  machine.  At  this  point  the  claims 
of  the  parties  radically  differ.  Plaintiff  claims  that  he  was  only  to 
accept  the  second  machine,  which  was  a  second-hand  machine,  upon 
the  express  condition  that  it  could  be  repaired  and  made  so  that  it 
would  comply  with  the  requirements  of  the  license  bureau,  in  order 
that  a  license  could  be  obtained  from  that  office  enabling  the  plaintiff 
to  use  the  machine  for  a  taxicab.  The  defendant  claims  that  the 
plaintiff  took  the  second  machine  at  his  own  risk,  agreeing  to  accept 
the  same  without  condition  for  the  amount  of  money  then  in  defend- 
ant's hands.  This  (question  of  fact  was  sharply  contested,  and  sub- 
mitted to  the  jury  in  a  very  fair  charge  by  the  trial  justice,  and 
their  verdict  was  rendered  in  favor  of  the  plaintiff.  Judgment  was 
entered  thereon  on  March  9,  1910. 

On  March  15,  1915,  the  defendant  moved  to  be  allowed  to  amend 
his  pleadings  to  conform  to  the  proof,  which  motion  was  denied.  Up- 
on a  motion  made  returnable  cwi  March  12th,  the  defendant  moved 
for  leave  to  renew  his  motion  made,  at  the  rendition  of  the  verdict, 
for  a  new  trial,  and  upon  April  6,  1915,  an  order  was  entered  grant- 
ing such  motion,  and  a  new  trial  was  ordered.    It  is  claimed  by  re- 
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spondent  that  the  motion  was  granted  on  March  29,  1915,  and  there 
is  an  indorsement  on  the  summons  to  that  effect;  but  there  is  noth- 
ing to  show  such  an  order  was  entered  in  the  docket,  and  the  Municipal 
Court  rules  expressly  provide  that  a  formal  order  may  be  entered  by 
either  party  after  the  decision  of  a  motion,  and  that  is  what  was  done 
in  this  case. 

[1]  It  does  not  appear  upon  what  ground  the  learned  trial  justice 
vacated  the  judgment  and  set  aside  the  verdict.  There  is  not  the 
slightest  reason  appearing  after  a  careful  examination  of  the  minutes. 
It  was,  as  before  stated,  purely  a  question  of  fact.  The  complaint 
set  up  facts  which,  if  found  in  favor  of  the  plaintiff  and  based  upon 
competent  proof,  required  the  return  of  the  money  in  defendant's 
hands.  There  was  no  necessity  for  an  amendment  of  the  pleadings 
to  conform  to  the  proof,  although,  if  necessary,  that  may  be  done 
in  a  proper  case  upon  appeal.  Rein  v.  Brookl)m  Heights  R.  Co.,  47 
Misc.  Rep.  675,  94  N.  Y   Supp.  636. 

[2]  The  jury  found  that  there  was  no  actual  sale  and  delivery  of 
the  last  car  to  plaintiff,  and  that  he  always  refused  to  accept  the  car 
unless  it  was  made  able  to  pass  the  license  bureau,  and  it  is  undis- 
puted that  several  trials  were  had  with  an  official  of  that  bureau 
present,  but  it  always  failed  to  meet  such  requirements.  There  is 
not  the  slightest  reason  for  saying  that  the  jury  were  actuated  by 
prejudice,  favor,  or  bias,  and  neither  was  its  verdict  against  the  weight 
of  evidence,  nor  was  reversible  error  committed  on  the  trial. 

Order  is  reversed,  with  costs,  and  judgment  reinstated.    All  concur. 


MAEYERS  et  al.  v.  McDONOUGH. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1916.) 

Sales  €=4-11 — Defective  Quality — Sufficiency  of  Evidence. 

In  an  action  tor  the  purcbase  price  of  gloves,  defendant  claimed  that 
certain  gloves  were  defective,  though  sold  under  a  guaranty  of  quality, 
and  she  filed  a  written  ofTer  to  return  a  quantity  of  the  gloves  alleged  to 
be  of  a  specified  value,  and  to  allow  plaintiffs  to  take  judgment  for  the 
balance  due.  On  the  trial,  a  few  of  the  gloves  were  produced  and  sub- 
mitted for  examination,  but  no  specified  quantity  of  gloves  were  shown  to 
be  defective,  and  no  proof  of  value  of  the  defective  gloves  was  given. 
Beld  that,  as  the  offer  of  Judgment  was  not  evidence  of  value,  and  as 
there  was  an  entire  absence  of  proof  upon  this  question,  there  was  no  basis 
for  the  allowance  of  defendant's  claim,  and  a  Judgment  allowing  audi 
claim  would-  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §{  1277-128S;  Dec. 
Dig.  <S=»441.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Edwin  L.  Maeyers  and  others  against  Mary  McDonough. 
From  a  judgment  rendered  in  favor  of  plaintiffs  for  an  insufficient 
amount,  they  appeal.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 
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Fischer,  Wolf  &  Villamena,  of  New  York  City  (George  Wolf,  of 
Brooklyn,  of  counsel),  for  appellants. 
Charles  Webber,  of  Brooklyn,  for  respondent 

PER  CURIAM.  This  action  was  brought  to  recover  the  sum  of 
$112.72  alleged  to  be  due  the  plaintiffs  upon  a  sale  ofi  a  quantity  of 
gloves  to  the  defendant.  The  defendant  claimed  that  certain  of  the 
gloves  were  defective  and  unfit  for  use,  and  that  they  were  sold  under 
a  guaranty  of  quality.  She  filed  with  the  court  a  written  offer  to  re- 
turn to  the  plaintiffs  a  quantity  of  the  gloves,  which  she  set  forth  was 
of  the  value  of.  $93.52,  and  to  allow  the  plaintiffs  to  take  a  judgment 
for  the  balance  due  the  plaintiffs.  This  offer  was  refused,  and  the 
case  went  to  trial.  The  trial  justice  allowed  the  defendant  the  amount 
of  her  claim,  and  gave  judgment  for  the  sum  of  $19.20  damages  in  fa- 
vor of  the  plaintiffs,  fo'om  which  judgment  they  ai^>eal. 

The  judgment  must  be  reversed,  as  there  is  an  utter  failure  of  proof 
on  the  part  of  the  defendant  as  to  the  value  of  the  gloves  which  are 
claimed  by  her  to  be  defective.  The  testimony  relied  upon  by  respond- 
ent fails  to  support  this  contention.  A  few  gloves  were  produced  and 
submitted  for  the  examination  of  the  trial  court,  but  no  specified  num- 
ber of  packages  were  shown,  and  no  proof  of  value  given.  The  offer 
oi  judgment  is  not  evidence  of  value,  and  there  is  an  entire  absence 
of  proof  upon  this  question.  There  was  no  basis  shown  for  the  al- 
lowance made  to  the  defendant  in  the  judgment. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellants to  abide  the  event.    All  concur. 


(91  Misc.  Bep.  18) 

NEMZBB  V.  NBWKIBK  AVE.  AUTOMOBIIiB  CO. 

(Sapreme  Court,  Appellate  Term,  First  Department     June  28,  1915.) 

MdwICIPAI,  CoBPOBAmONS  «=»706— STBEBTB— INTDBT  BT  AUTOlfOBIIA — Sttffi- 
OIENOT  OF  £tiDBN<». 

In  an  action  against  a  garage  company  for  Injuries  to  plaintiff's  motor- 
cycle In  collision  with  an  automobile,  evidence  held  Insufficient  to  sus- 
tain defendant's  liability  on  the  point  that  Its  car  was  the  one  In  collision. 

[Kd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  J 
1618;   Dec.  Dig.  <S=»706.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  George  Nemzer  against  the  Newkirk  Avenue  Automobile 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  J  J. 

Tausch  &  Hamilton,  of,  New  York  City  (J.  Franklin  Tausch,  of  New 
York  City,  of  counsel),  for  appellant. 

Neufeld  &  Leiman,  of  New  York  City  (Manuel  Neufeld,  of  New 
York  City,  of  counsel),  for  respondent. 
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GUY,  J.  Plaintiff  was  the  owner  of  a  motorcycle  and  loaned  it  to 
a  friend,  and  while  in  the  latter's  possession  it  was  struck  by  an  au- 
tomobile driven  by  one  Backus,  who  was  alone  in  the  car.  The  car 
had  license  plates  thereon  numbered  E  3235.  The  collision  occurred 
on  the  night  of  November  7,  1914.  Defendant  admits  ownership  of 
those  license  plates,  but  denies  liability,  upon  the  ground  that  at  the 
time  of  the  accident  the  automobile  to  which  such  number  plates  be- 
longed was  in  defendant's  garage  in  such  a  dismantled  condition, 
undergoing  repairs,  that  it  was  impossible  to  be  used.  It  was  shown 
that  it  had  been  in  such  condition  from  August  1,  1914,  to  the  middle 
of  December,  1914.  The  undisputed  testimony  shows  that  the  auto- 
mobile to  which  those  number  plates  belonged  was  a  Thomas  car 
owned  by  the  defendant,  but,  as  before  stated,  laid  up  for  repairs,  and 
not  in  a  condition  for  use  at  the  time  of  the  accident,  and  also  that  the 
car  which  struck  plaintiff's  motorcycle  did  not  correspond  with  the  de- 
scription of  the  'Thomas  car,  but  did  correspond  witli  the  description 
of  a  Mitchell  car  owned  by  Backus.  Backus  was  not  produced  by  ei- 
ther party  at  the  trial.  It  was  shown  that,  while  at  one  time  he  was 
vice  president  of  the  defendant,  he  had  been  discharged  in  October, 
1913,  and  had  been  in  no  way  connected  in  an  official  capacity  with  the 
defendant  for  nearly  two  years. 

The  proof  of  the  plaintiff  tending  to  establish  liability  on  the  part 
of  the  defendant  was  that  at  the  time  of  the  collision  the  car  had 
those  number  plates  thereon  belonging  to  defendant;  that  Backus, 
who  drove  the  car,  said  he  was  the  vice  president  ofi  the  defendant; 
and  that  at  times  subsequent  to  his  discharge  by  defendant  he  had  been 
allowed  access  to  defendant's  garage  in  order  to  do  some  repair  work. 
It  is  quite  evident,  though  not  proven,  that  Backus  took  defendant's 
license  numbers,  attached  them  to  his  own  car,  and  was  driving  his 
own  car  when  the  accident  happened.  When  Backus  and  his  car  were 
found  in  the  ditch  a  few  rods  from  the  place  of  the  accident,  he  was 
apparently  in  an  intoxicated  condition,  and  was  evidently  willing  to 
make  any  statement  to  excuse  himself. 

Of  course,  it  appearing  that  the  defendant's  number  plates  were  at- 
tached to  the  car  causing  the  accident  created  a  presumption  of  own- 
ership in  the  defendant;  but  that  presumption  could  be  rebutted  by 
proof,  as  was  done  in  this  case.  We  think  the  evidence  is  insufficient 
to  hold  the  defendant  Hable,  without  considering  the  question  as  to 
whether  or  not  the  plaintiff  was  guilty  of  any  negligence  contributing 
to  the  accident. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event    All  concur. 
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ORBENBERO  v.  EISENBEBQ. 
(Supreme  Conrt,  Appellate  Term,  First  Department    Jane  28,  1915.) 

1.  Accord  and  Satibfactiok  «=aiO— Check  Masked  in  Fuix — Dispute  as 

TO  Amount — Necessitt. 

The  acc^tance  of  a  check,  marked  "In  full,"  cannot  operate  as  an  ac- 
cord and  satlatftctlon  <xf  a  claim,  unless  there  Is  a  dlspate  as  to  the 
amount  due. 

[£:d.  Note. — ^For  other  cases,  see  Accord  and  Satisfaction,  Gent  Dig.  J{ 
67-74;  Dea  Dig.  <8=>10.] 

2.  Patmknt  ^973 — SuFFicntNCT  of  Evidence. 

In  an  action  for  the  reasonable  value  of  goods  sold  and  delivered,  evi- 
dence held  Insuffldent  to  show  payment  by  check. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  {$  220,  222-225, 
232-238;   Dec:  Dig.  «s>7S.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Dave  Greenberg  against  Israel  H.  Eisenberg.  Judgment 
for  plaintiff,  and  he  appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Israel  Siegel,  of  New  York  City,  for  appellant. 
Abraham  Goldfarb,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  for  the  unpaid  balance  ($66.51)  of  the 
reasonable  value  of  goods  sold  to  defendant  from  September,  1913, 
to  February,  1914,  amounting  to  $89.01.  The  value  and  delivery 
having  been  conceded,  defendant  took  the  affirmative  on  the  defense 
of  payment. 

[1,  2]  On  this  defense  the  only  evidence  submitted  was  a  check  dat- 
ed May  9,  1914,  made  by  defendant  to  the  order  of  plaintiff  for  $25, 
on  which  defendant  had  written  "In  full  to  date,"  and  plaintiff's  broth- 
er and  partner  had,  after  he  received  it,  written  after  the  word  "date," 
"August  1,  1913."  Of  course,  the  payment  of  the  smaller  amount  for 
the  larger  sum  due  would  not  be  an  accord  and  satisfaction,  in  the  ab- 
sence of  a  dispute ;  and  not  only  is  there  no  evidence  of  dispute,  but  ac- 
cord and  satisfaction  was  not  pleaded,  nor  is  it  now  claimed  on  this  ap- 
peal to  have  existed.  It  is  difficult,  therefore,  to  see  what  proof  of 
payment  was  made  by  defendant.  The  mere  writing  of  the  words  "In 
full  to  date"  on  the  check,  and  the  fact  that  plaintiff's  representative 
observed  them,  can  scarcely  be  regarded  as  proof  oif  payment.  But, 
if  that  could  be  treated  as  some  admission  of  payment,  it  is  offset  by 
the  fact  that  the  defendant  testified  that  he  noticed  the  words  "Au- 
gust 1,  1913,"  after  the  check  came  back  to  him  from  the  bank. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.     All  concur. 
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WOLKBNFELD  v.  NEW  YORK  RTS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1916.) 

SiBBSiT  Raitboads  <S=>114 — Injury  ow  Tbaok — Wbioht  awd  Suftioiknct  op 
Evidence — Contbibutoby  NEGUOENCii. 

In  an  action  for  personal  injury  from  being  struck  by  defendant's  sur- 
face car,  verdict  for  plaintiff  held  against  the  weight  of  the  evidence  In 
respect  to  her  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {g  2S&- 
250;   Dee.  Dig.  <8=»114.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Sadie  Wolkenfeld,  an  infant,  by  Bertha  Wolkenfeld,  her 
guardian  ad  litem,  against  the  New  York  Railways  Company.  Judg- 
ment for  plaintiff  upon  a  verdict  of  a  jury  for  $500,  motion  to  set 
aside  the  verdict  denied,  and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames,  of  New 
York  City,  of  counsel),  for  appellant. 

Joseph  Jeromer,  of  New  York  City  (Jacob  Axelrad,  of  New  York 
Chy,  of  counsel),  for  respondent. 

PAGE,  J.  This  is  an  action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  as  a  result  of  being  struck  and 
knocked  down  by  one  of  the  defendant's  surface  cars.  The  plaintiff, 
a  young  girl,  on  her  way  to  work  at  8  o'clock  a.  m.,  was  attempting 
to  cross  the  Bowery  at  Fourth  street,  going  from  east  to  west  on,  the 
northerly  crosswalk.  She  testified  that  as  she  left  the  curb  at  the 
northeast  corner  of  the  Bowery  and  Fourth  street  she  saw  a  car  go- 
ing north  on  the  Bowery  in  the  middle  of  the  block  below  and  coming 
towards  her  at  a  moderate  speed,  as  if  it  had  stopped  in  the  middle 
of  the  block  and  had  just  started.  There  are  two  car  lines  upon  the 
Bowery,  the  more  easterly  the  tracks  of  the  Third  Avenue  line  and 
then  those  of  the  Fourth  Aven,ue  line.  After  crossing  the  Third 
Avenue  tracks  the  plaintiff  attempted  to  cross  the  Fourth  Avenue 
tracks,  and  was  struck  by  the  Fourth  Avenue  car  and  knocked  back 
towards  the  Third  Avenue  tracks.  On  cross-examination  she  testi- 
fied that  she  was  crossing  the  street  with  a  crowd  of  people,  and  they 
ran  to  get  ahead  of  the  car,  and  she  was  in  back  of  them  and  walked, 
and  that  they  got  over  and  she  did  not;  that  she  saw  the  car  all  the 
time  she  was  crossing  the  Third  Avenue  tracks  and  between  the  two 
tracks ;  that  when  she  got  over  the  Third  Avenue  tracks  the  car  was 
near  the  south  corner  of  Fourth  street,  going  very  fast.  On  redirect 
examination,  however,  she  corrected  her  testimony,  and  stated  that 
the  car  was  about  50  feet  away  when  she  crossed  the  first  track  and 
was  ''just  about  starting." 

Elsie  Zwang,  who  accompanied  the  plaintiff  and  was  about  a  foot  be- 
hind her  when  she  was  hit  by  the  car,  testified  as  a  witness  for  the 
plaintiff  that  she  had  just  left  the  curb,  crossing  the  street,  when  she 
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first  saw  the  car,  and  it  was  "right  on  the  south  end  side  of  the  street 
(Fourth  street),  and  it  was  pulling  along  as  if  it  had  stopped  there  and 
was  starting  going  again" ;  that  she  was  about  a  foot  behind  the  plain- 
tiff whea  the  car  struck  her,  and  the  car  did  not  stop  after  it  had  hit 
the  plaintiff,  but  went  ahead.  On  cross-examination  she  testified  that 
the  right-hand  comer  of  the  car  hit  the  plaintiff  and  threw  her  over 
towards  the  Third  Avenue  tracks.  She  further  stated  that  the  dis- 
tance from  the  curb  to  the  Fourth  Avenue  tracks  was  15  feet,  and 
the  distance  from  the  south  corner  of  Fourth  street  to  where  the 
plaintiff  was  struck  was  about  18  feet.  The  witness  was  then  conr 
fronted  with  a  written  statement,  which  she  admitted  having  made 
in  her  own  handwriting,  which  related  that  she  noticed  the  car  ap- 
proaching, and  shouted  to  the  ^plaintiff,  and  tried  to  pull  her  away 
from  the  car.  She  denied,  however,  that  it  was  a  correct  statement 
of  the  facts,  and  said  she  was  merely  a  child  then,  two  years  ago,  and 
did  not  know  what  she  was  saying.  The  witness  was  17  years  old 
at  the  time  of  the  accident.  A  druggist,  who  saw  the  accident  from 
the  front  of  his  store  at  the  corner,  stated  that  the  car  was  going 
quickly,  and  went  about  6  feet  after  it  struck  the  plaintiff  before  it 
stopped.    The  defendant  offered  no  evidence  as  to  the  accident 

I  am  of  the  opinioni  that  the  verdict  as  to  contributory  negligence 
was  against  the  weight  of  evidence.  The  plaintiff  admitted  that  she 
saw  the  car  coming  all  the  time  she  was  attempting  to  cross  the  street. 
Thus,  with  her  eyes  on  the  car,  she  deliberatdy  attempted  to  cross  in 
front  of  it  without  running,  when  she  had  practically  as  great  a  dis- 
tance to  travel  as  the  car  had  before  reaching  the  point  of  contact. 
The  plaintiff's  testimony  that  she  was  going  over  just  a  little  behind 
a  crowd,  and  the.  crowd  ran  across  to  get  ahead  of  the  car,  and  she 
walked  and  did  not  get  across,  is  very  significant  in  this  connection. 
Another  part  of  the  evidence  which  supports  the  defendant's  con- 
tention is  the  written  statement  admittedly  made  by  the  plaintiff's 
companion  and  chief  witness.  Miss  Zwang,  that  she  shouted  to  the 
plaintiff  and  tried  to  pull  her  away  from  the  car.  The  denial  of  this 
statement,  on  the  ground  that  she  was  a  17  year  old  "child"  when  she 
made  it  and  did  not  know  what  she  was  doing,  is  not  convincing, 
since  it  was  in  her  own  handwriting. 

Judgment  is  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


SCHWARTZ  V.  SABLE. 

(Supreme  Coavt,  Appellate  Term,  First  Department     Jane  23,  1916.) 

1.  CoNraACTS  ^=>321 — Actions — Right  of  Recovebt. 

.No  recovery  can  be  had  on  a  contract  for  work  on  a  building,  wbere 
tbere  has  been  no  performance  or  eren  substantial' performance. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |{  1508-1527: 
Dec.  Dig.  <8=»321.] 
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2.  Affeai.  and  Ehbob  ®=>1178! — Review — ^Detebuinatioit. 

Wbere  plaintiff  sued  on  two  causes  of  action,  and,  though  he  did  estab- 
lish one  cause  of  action,  verdict  in  a  lump  sum  was  rendered  for  him 
on  both,  the  judgment  will  be  reversed,  and  complaint  dismissed  as  to 
first  cause  of  action,  and  new  trial  granted  as  to  the  other. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  4601- 
4620 ;   Dec.  Dig.  <S=»1178.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Isaac  Schwartz  against  Louis  A.  Sable.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed, as  to  one  cause  of  action ;  and,  as  to  the  other,  reversed  and 
remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Oglesby  &  Barnes,  of  New  York  City  (Arthur  S.  Barnes,  of  New 
York  City,  of  counsel),  for  appellant. 

Henry  Runtz,  of  New  York  City  (Abraham  P,  Wilkes,  of  New 
York  City,,  of  counsel),  for  respondent. 

GUY,  J.  The  plaintiff  sued  on  two  causes  of  action — one  upon 
an  agreement  between  the  parties-  by  which  the  plaintiff  undertook  to 
perform  work  and  furnish  materials  in  connection  with  tenement 
house  violations  against  premises  owned  by  the  defendant  for  the 
consideration  of  $330;  the  other  for  extra  work  done  on  said  prem- 
ises upon  the  request  of  defendant. 

It  is  conceded  that  the  parties  made  a  contract  on  or  about  Oc- 
tober 23,  1911,  by  which  the  plaintiff  for  the  sum  of  $230  obligated 
himself  to  do  certain  specified  items  of  work  on  the  property  in  ques- 
tion, in.  order  to  effect  the  removal  of  the  violations.  The  plaintiff, 
however,  refused  to  act  under  the  contract  of  October  23,  1911,  until 
on  or  about  June  10,  1912,  when,  in  consideration  of  defendant  pay- 
in|f  $100  more,  thus  making  the  contract  price  $330,  instead  of  ^30, 
he  signed  a  paper,  prepared  by  the  defendant,  in  which  it  is  stated 
that  the  plaintiff  will  start  to  work  at  once  and  complete  the  same 
on  or  before  June  24,  1913. 

[1]  While  the  plaintiff,  by  reason  of  the  work  performed  by  him 
on  the  premises,  procured  the  removal  of  the  violations,  his  own  tes- 
timony established  that  he  did  not  perform,  or  substantially  perform, 
all  that  was  required  of  him  by  the  written  contract  of  October  23, 
1911,  which  the  evidence  shows  was  continued  in  all  its  requirements 
by  the  renewal  agreement  of  June  10,  1912.  It  follows  that,  in  so  far 
as  the  plaintiff's  first  claim  is  concerned,  for  work  which  was  included 
in  the  written  contract  of  October  23,  1911,  he  failed  to  establish  a 
cause  of  action. 

[2]  With  respect  to  the  extra  work,  while  some  of  these  items  ap- 
pear to  have  been  included  in  another  written  contract  between  the 
parties,  dated  July  2,  1912,  for  the  doing  of  work  required  by  the 
board  of  fire  underwriters,  and  other  items  seem  to  be  embraced 
io  the  October,  1911,  contract,  it  is  not  clear  from  the  record  that  the 
plaintiff  failed  to  prove  a  right  to  recover  for  any  extra  work,  and  the 
verdict  was  for  a  lump  §um  for  both  causes  of  action. 

^s>For  other  cases  lee  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


Sup.  Ct)  PEOPLE  V.  BLAJIAN  123 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs, 
as  to  first  cause  of  action  for  removal  of  violation.  As  to  claim  foi- 
extra  work,  judgment  reversed,  and  a  new  trial  ordered,  without 
costs  of  appeal  to  either  party.    All  concur. 


PBOPLE  T.  BLAJIAN  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1915.) 

Food  «=»16 — Mux — Adxjlteration — Pbnaltt. 

In  an  action  to  recover  tlie  penalty  for  selling  adulterated  milk,  where 
tbe  evidence  was  undisputed  that  the  milk  offered  for  sale  by  the  de- 
fendants, on  analysis,  showed  10  per  cent,  excess  of  water  over  tbe  stand- 
ard for  adulterated  milk,  judgment  for  the  defendants  was  improper. 

[Ed.  Kote. — For  other  cases,  see  Food,  Cent  Dig.  |  16;  Dec.  Dig. 
«=»16.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
hrict 

Action  for  a  penalty  by  the  People  against  Kirkor  Blajiati,  Adey 
Naturian,  and  Gaston  Manuelian,  doing  business  under  the  firm  name 
and  style  of  the  O.  K.  Market  Company.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed,  and  judgment  directed  for  the  Peo- 
ple. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  J  J. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Robert  P.  Beyer,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  People. 
Walter  Scott  Kennedy,  of  New  York  City,  for  respondents. 

PER  CURIAM.  This  action  is  to  recover  a  penalty  for  selling 
adulterated  milk.  The  defendant  offered  no  testimony  upon  the 
trial.  The  standard  for  adulterated  milk  is  milk  containing  more 
than  88.50  per  cent,  of  water  or  fluids  and  milk  containing  less  than 
11.50  per  cent  of  milk  solids. 

The  evidence  in  this  case  is  undisputed,  and  shows  that  the  analysis 
of  the  milk  offered  for  sale  by  defendants  contained  89.32  per  cent, 
of  water  and  10.68  per  cent,  of  milk  solids.  The  chemists  making 
the  analysis  testifying  that  there  was  at  least  10  per  cent,  excess  of 
water,  for  what  reason  the  judgment  was  rendered  in  favor  of  the 
defendants  it  is  impossible  to  determine.  The  judgment  should  be 
reversed,  with  costs,  and  judgment  directed  in  favor  of  the  plaintiff 
for  the  sum  of  $100,  with  appropriate  costs  in  the  court  below. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  the  plain- 
tiff for  the  sum  of  $100,  with  appropriate  costs  in  the  court  below. 
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(90  Misc.  Bep.  664) 

BETTI6  V.  JOHN  B.  MOORE  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 
Tbial  ®=>336 — Vekdict — Supebfluous    Eecommendation — Judgment. 

Where  the  verdict  In  an  action  against  the  owner  of  a  boat  for  an 
assault  committed  by  S.,  the  captain  of  the  boat,  read,  "We  find  in  favor 
of  the  defendant,  and  we  also  request  that  Captain  S.  be  censured," 
the  request,  which,  though  superfluous,  was  consistent  with  the  verdict  for 
defendant,  since  the  issue  was  whether  S.  was  acting  witliin  the  scope  of 
his  authority,  should  have  been  stricken  out,  and  judgment  should  have 
been  rendered  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §  789;    Dec.   Dig. 
<g=»336.] 
Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Solomon  Rettig  against  the  John  E.  Moore  Company. 
From  an  order  setting  aside  a  verdict  for  defendant,  it  appeals.    Re- 
versed, verdict  reinstated  and  corrected,  and  judgment  directed  for 
defendant. 
Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  J  J. 

Squiers  &  Lee,  of  New  York  City  (Arnon  L.  Squiers,  of  New  York 
City,  of  counsel),  for  appellant. 
(Charles  S.  Rosenthal,  of  New  York  City,  for  respondent 

BIJUR,  J.  Defendant  was  sued  for  an  alleged  assault  committed 
by  one  of  its  employes,  CJapt.  Sweeney,  upon  the  pkintiflF;  the  as- 
sault having  taken  place  upon  government  property  at  Ellis  Island, 
the  defendant  being  the  owner  of  a  boat  of  which  Sweeney  was  cap- 
tain. 

The  learned  judge  below  submitted  to  the  jury  as  one  of  the  vital 
questions,  if  not  the  most  important  question,  in  the  case,  whether 
CapL  Sweeney  was  acting  within  the  scope  of  his  authority  under  his 
employment  by  the  defendant  The  verdict  of  the  jury,  as  recited 
by  the  foreman,  was : 

"We  find  in  favor  of  the  defendant,  and  we  also  request  that  Capt  Sweeney 
be  censured." 

This  request,  which,  of  course,  was  superfluous  and  improper,  is 
entirely  consistent  with  the  verdict  for  the  defendant.  In  other 
words,  the  jury  found  that  Sweeney  was  not  acting  within  the  scope 
of  his  authority,  but  desired  to  have  him  censured  for  personal  mis- 
conduct. In  that  respect  this  case  differs  materially  from  Conrey  v. 
Metropolitan  St.  R.  Co.,  73  App.  Div.  518,  77  N.  Y.  Supp.  222,  where 
the  verdict  was  "for  defendant,  with  recommendation  to  the  court  to 
award  plaintiff  $300  as  compensation  for  her  losses."  The  two  claus- 
es of  this  verdict  were  plainly  inconsistent,  and  the  verdict  could  not 
be  understood.  In  the  case  at  bar,  it  seems  to  me  that  the  verdict 
was  clearly  for  the  defendant,  and  the  superfluous  recommendation 
should  merely  have  been  stricken  out  by  the  court,  by  way  of  correc- 
tion, and  disregarded.  See  Brigg  v.  Hilton,  99  N.  Y.  517,  531.  3  N, 
E.  51,  52  Am.  Rep.  63.  
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Order  reversed,  with  costs;  verdict  reinstated  and  corrected,  by 
striking  therefrom  "and  we  also  request  that  Capt  Sweeney  be 
censured";  and  judgment  directed  to  be  entered  thereon  in  favor  of 
defendant,  with  costs  in  the  court  below.    All  concur. 


KRATJS  V.  CAMMANN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 

Bbokebs  ^=973 — AoBKUiBKT  TO  Shabb  CoKmsaiOKa — Liabii.ity. 

Plaintiff  claimed  that  he  was  employed  by  the  owner  of  premises  to 
find  a  purchaser;  that  he  made  an  agreement  with  defendants  regarding 
the  sale,  exchange,  or  leasing  of  the  property,  under  which  he  was  to  re- 
ceive one-third  of  the  commissions ;  and  that  there  was  some  considera- 
tion for  the  promise  to  pay  him  a  share  of  the  commissions.  The  proper- 
ty was  leased,  in  connection  with  adjoining  property,  through  the  ef- 
forts of  defendants  and  another  broker.  Held  that,  if  the  facts  were  as 
claimed,  it  was  not  necessary,  to  entitlQ  plaintiff  to  a  share  of  the 
commissions,  that  the  lease  should  be  procured  through  his  efforts,  as  In 
the  case  of  a  claim  against  an  owner  for  commissions,  and  the  court  erred 
In  directing  a  verdict  for  defendants  on  the  ground  that  "nothing  was 
done  for  the  conunissloo." 

[Ed.  Note.— For  other  cases,  see  Broken,  Grat  Dig.  Sf  5&-61;  Dec. 
Dig.  «s>73.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  David  Kraus  against  Hermann  H.  Cammann  and  others, 
copartners  doing  business  as  Cammann,  Voorhees  &  Floyd.  From  a 
judgment  entered  on  a  verdict  directed  for  defendants,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Joseph  Rosenzweig,  of  New  York  City,  for  appellant. 
Delaiield,  Howe  &  Rogers  (John  Ross  Delafield,  of   New  York 
City,  of  counsel),  for  respondents. 

GUY,  J.  This  controversy  is  between  real  estate  brokers.  The 
plaintiff  had  charge  of  premises  167-169  Pearl  street,  and  he  testified 
that  the  owner  had  told  him — 

"to  try  and  get  rid  of  this  property  for  me.  Do  something  with  it ;  there  Is 
a  chance  for  you  to  make  a  commission  here;  you  get  to  work  at  this  build- 
ing." 

The  evidence  introduced  in  plaintiff's  behalf  tended  to  prove  the 
making  of  an  agreement  between  plaintiff  and  one  Verity,  an  employe 
of  defendants,  regarding  the  sale,  exchange,  or  leasing  of  the  property, 
that  one-third  of  the  commissions  was  to  be  paid  to  tiie  plaintiff  in  the 
event  of  any  such  transfer,  that  there  was  some  consideration  for 
the  promise  to  pay  the  plaintiff  a  share  of  the  commissions,  and  that 
Verity  was  authorized  by  the  defendants  to  bind  them  by  such  agree- 
ment. The  premises  were  leased,  in  connection  with  the  adjoining 
property,  through  the  efforts  of  the  defendants  and  another  broker, 
but  they  refused  to  pay  the  plaintiff  any  part  of  the  commission. 
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At  the  close  of  the  case  the  court,  on  the  defendants'  motion,  directed 
a  verdict  in  their  favor  on  the  ground  that  "nothing  was  done  for 
the  commission."  The  claim  here,  however,  was  not  against  the 
owner  for  commission  for  selling  or  leasing  real  property,  in  which 
case  it  would  be  necessary  to  show  that  the  sale  or  lease  was  pro- 
cured through  the  efforts  of  the  broker.  Here  the  demand  is  on  an 
agreement  between  brokers  to  share  commissions  on  a  lease,  and,  giving 
the  plaintiff's  evidence  the  benefit  of  all  favorable  inference  legitimate- 
ly deducible  therefrom,  the  plaintiff's  case  was  sufficient  to  put  the  de- 
fendants to  their  proof.  McDonald  v.  Metropolitan  St.  Ry.  Co.,  167 
N.  Y.  66,  60  N.  E.  282. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


GEOSHUT  V.  KINBTOPHOTB  COBPORATION. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 

Pleadiro  ^=>8 — Conclusions  of  Pleader. 

A  counterclaim,  wberein  it  was  averred  tbat  plaintiff  was  indel)tea  to 
.a  third  person  for  services  rendered  for  plaintiff  in  connection  witb  mo- 
tion pictures,  no  part  of  which  had  been  paid,  and  which  had  been  as- 
signed to  defendant  does  not  state  a  cause  of.  action,  merely  setting  iip 
the  conclusions  of  the  pleader,  for  it  does  not  show  plaintiff's  request  for 
the  rendition  of  the  services,  liis  acceptance,  or  even  tbat  be  was  aware 
that  they  were  rendered. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  12-28^,  68; 
Dec.  Dig.  <8=»8.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  J.  Charles  Groshut  against  the  Kinetophote  Corporation. 
From  a  judgment  for  plaintiff,  allowing  defendant's  counterclaim, 
plaintiff  appeals.    Reversed  and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Tobias  A.  Keppler,  of  New  York  City  (Sidney  V.  Hirsh,  of  New 
York  City,  of  counsel),  for  appellant 
Franklin  Bien,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  complaint  sets  forth  two  causes  of  action  for  an 
aggregate  of  some  $900.  The  answer,  after  certain  denials,  sets  up  an 
alleged  counterclaim  for  $800.  When  the  case  was  reached  for 
trial,  plaintiff,  who  had  not  replied  to  the  counterclaim,  urged  that  it 
be  disregarded  or  dismissed,  on  the  ground  that  it  did  not  state  a  cause 
of  action,  and  defendant,  for  the  purposes  of  the  motion,  conceded 
the  plaintiff's  cause  of  action.  The  learned  judge  below,  being  of 
opinion  that  the  counterclaim  was  well  pleaded,  gave  judgment  for  the 
plaintiff  for  the  difference,  and  plaintiff  appeals  from  this  judgment. 

The  counterclaim,  so  far  as  material,  is  as  follows : 

"That  prior  to  the  times  alleged  in  the  complaint  herein  plaintiff  was  in- 
debted to  one  Lederer  in  the  sum  of  $800  for  services  rendered  by  the  said 
Lederer  for  the  plaintiff  In  connection  with  certain  motion  pictures,    •    •    • 
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no  part  of  wbicli  said  sum  has  since  been  paid,  and  the  whole  amount  thereof 
Is  Justly  due  and  owing  by  the  plaintiff  herein,"  and  that  Lederer  had  assign- 
ed hl8  claim  to  defendant. 

The  counterclaim  states  merely  the  conclusions  of  the  pleader,  to  the 
effect  that  plaintiff  was  indebted  to  Lederer  for  services  rendered  by 
the  latter  for  plaintiff.  Whether  he  was  so  indebted  was  a  question  of 
fact  or  law,  or  both,  to  be  determined  on  presentation  of  the  facts 
upon  which  the  conclusion  is  based.  It  is  not,  even  in  the  most  liberal 
construction  of  the  pleading,  even  intimated  that  plaintiff  requested  the 
rendition  of  the  services  by  Lederer,  or  accepted  the  services,  nor 
even  that  he  was  aware  of  their  rendition.  Although  the  citation  of 
authorities  on  this  proposition  is  superfluous,  Tate  v.  American  Wool- 
en Co.,  114  App.  Div.  106,  99  N.  Y.  Supp.  678,  Sampson  v.  Grand 
Rapids  Co.,  SS  App.  Div.  163, 66  N.  Y.  Supp.  815,  and  Nealis  v.  Marks, 
96  N.  Y.  Supp.  740,  may  be  referred  to. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event,  with  leave,  however,  to  defendant  to  serve  an  amend- 
ed answer,  if  he  be  so  advised,  within  six  days  after  service  of  a  copy 
of  the  order  entered  hereon  in  the  City  Coiut  and  payment  to  plaintiff 
of  costs  of  the  action  to  date.    All  concur. 


(90  Misc.  Bep.  091) 

PAUL  ARMSTRONG  CO.  v.  MAJESTIC  MOTION  PICTURE  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  23,  1915.) 

PBUIOIPAL  AHD  AOKNT    «=»124 — AUTHORITT    or   AOENT — QtTBBrnOR    rOB   JUBY. 

Whether  defendant's  agent  had  authority  to  promise  plaintiff  a  pay- 
ment In  adjustment  of  a  controversy  Ael<i,  under  the  evldeiice,  a  question 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §  724 ; 
Dec.  Dig.  «s»124.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Paul  Armstrong  Company  against  the  Majestic  Mo- 
tion Picture  Company.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Reversed,  and  new  trial  gfranted. 

See,  also,  87  Misc.  Rep.  141,  149  N.  Y.  Supp.  1039. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Phelan  Beale,  of  New  York  City,  for  appellant. 

Seligsberg  &  Lewis,  of  New  York  City  (Clarence  M.  Lewis,  and 
Walter  N.  Seligsberg,  both  of  New  York  City,  of  counsel),  for  re-, 
spondent. 

BIJUR,  J.  This  action  was  brought  to  recover  $1,000,  which  one 
Seligsberg,  pretendiivg  to  act  on  behalf  of  defendant,  promised  to  pay 
plaintiff  in  adjustment  of  a  controversy.  The  only  question  involved 
is  whether  Seligsberg  had  sufficient  authority  to  bind  the  defendant 
by  his  promise. 

In  November,  1913,  plaintiff,  owning  certain  rights  in  plays,  was 
approached  by  defendant,  which  desired  to  produce  two  of  the  plays 
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in  motion  pictures.  A  conversation  ensued  between  plaintiffs  vice 
president,  Phelan  Beale,  and  Mr.  Aitken,  defendant's  president. 
Beale,  testifying  to  this  conversation,  repeats  it  as  follows: 

"  *  •  •  I  said,  'Mr.  Aitken,  we  are  not  anxions  to  deal  with  your  com- 
pany, because  we  have  been  making  some  Inquiries  concerning  the  same,  and  I 
do  not  care  to  enter  Into  any  dealing  with  you,  but  I  have  since  learned  that 
Mr.  Sellgsberg  is  your  attorney;'  he  said,  'Yes;  Walter  Is  our  attorney,  and 
a  fine  boy;'  and  I  said,  'Yes;  I  was  three  years  with  him  In  a  law  office, 
and  was  fond  of  him,  and  at  one  time  we  were  thinking  of  practicing  law  to- 
gether ;  that  puts  It  In  a  very  different  light ;'  I  said,  'If  we  reach  an  agree- 
ment, I  will  be  glad  to  contract  with  your  company  with  reference  to  these 
two  plays,  and  the  only  reason  I  will  do  that  is  on  account  of  Mr.  Sellgsberg 
being  associated  with  you,  and  I  want  to  have  all  my  dealings  with  him ;  in 
regard  to  the  expense  of  producing  these  pictures,  should  there  be  any  mis- 
understanding, I  want  to  have  all  my  dealings  with  Mr.  Sellgsberg,  and  I 
do  not  want  to  have  any  dealings  with  you  or  any  one  of  your  company.'  He 
said,  'That  is  perfectly  satisfactory,  and  you  go  down  to  Mr.  Sellgsberg  and 
dicker  with  hlni  about  this  agreement;  he  has  the  essential  points;  he  has 
full  authority  to  represent  this  company,  and  you  may  have  all  of  your 
dealings  with  him.' " 

Negotiations  at  once  took  place  between  Beale  and  Seligsberg,  re- 
sulting in  a  written  contract  between  the  parties  which  provided  for 
the  production  by  the  defendant  of  both  of  the  plays,  one  of  them 
not  later  than  February  1,  1914.  Defendant  did  not  so  produce  that 
play,  and  thereupon  plaintiff  undertook  to  terminate  the  agreement 
between  the  parties,  and  brought  an  action  and  applied  for  a  tem- 
porary injunction  (in  March,  1914)  to  restrain  the  production  of  these 
plays  by  defendant.  Pending  the  argument  of  the  motion  for  an 
injunction,  Beale  and  Seligsberg  had  a  number  of  conferences,  as  a  re- 
sult of  which  Seligsberg  undertook,  on  behalf  of  defendant,  to  pay 
plaintiff  an  additional  $1,000  as  advance  royalties,  and  Beale  agreed 
to  extend  defendant's  time  for  the  production  of  the  plays  for  some 
two  months,  also  to  extend  certain  other  stipulations  contained  in 
the  original  agreement;  and  also  agreed  to  withdraw  the  application 
for  a  temporary  injunction  and  discontinue  the  action.  The  compro- 
mise agreement  was  reduced  to  writing,  executed  by  plaintiff,  and 
delivered  to  Seligsberg,  and  the  application  for  an  injunction  marked 
off  the  calendar.  Beale,  testifying  to  an  intervening  conversation  with 
Seligsberg,  says: 

"He  [Sellgsberg]  said  that  the  contracts  bad  been  signed  •  •  •  and  I 
have  the  check." 

Defendant's  counsel  admitted  that  the  agreement  had  been  signed 
and  the  signatures  thereafter  cut  off,  and  Beale  further  testifies  that 
Seligsberg  told  him,  "My  client  has  forbidden  me  to  deliver  this  check." 
Beale  was  the  only  vvitness  on  the  trial,  and  all  of  this  testimony  was 
admitted  without  objection.  When  plaintiff  rested,  defendant  moved 
to  dismiss  the  complaint,  specifically  on  the  ground  that  Seligsberg 
did  not  have  authority  to  make  the  agreement  of  compromise,  and  the 
court  dismissed  the  complaint — 

"on  the  ground  that  it  affirmatively  appears  from  the  testimony  of  the  plain- 
tiff that  he  failed  to  prove  that  the  attorney  of  the  defendant  bad  authority 
to  pay  |1,000  for  the  discontinuance  of  the  temporary  InJuncUon." 


Digitized  by 


Google 


Sup.  Ct)      FATTI.  ABMBTBONQ  OO.  T.  MAnSSnO  KOTION  P.  OO.  129 

-  PlairitifE  asked  to  go  to  the  jury  an  this  issue,  which  request  was 
denied,  and  due  exception  taken. 

.  In  these  rulings  I  think  the  learned  ju(%e  below  erred.  At  the  out- 
set it  must  be  observed  that  plaintiff  makes  no  daka  that  the  agree- 
ment sought  to  be  enforced  in  this  action  was  within  the  scope  o£ 
Seligsberg's  emplo)rment  or  authority  merely  as  attorney  at  law  for 
the  defendant.  I  am  inclined  to  believe  that  the  conversation  with 
Aitken,  above  set  forth,  was  a  sufficient  indication  by  the  president  of 
the  company  of  the  authority  of  Seligsberg  to  deal  with  plaintiff  and 
bbd  defendant  in  all  matters  connected  with  the  subject-matter  ofi 
the  contract  about  to  be  made,  both  before  and  after  its  execution. 
But  at  all  events  the  inference  in  that  direction  to  be  drawn  from  the 
conversation  was  a  matter  for  the  determination  of  the  jury.  More- 
over, the  subsequent  conduct  of  the  defiendant  in  the  carrying  out  of 
the  original  agreement  affords  strong  confirmation  of  the  view  that 
Seligsberg  had  defendant's  full  authority  to  represent  it  in  the  prem- 
ises. The  signed  agreements  were  exchanged  between  plaintiff  and 
Seligsberg  personally.  Two  weeks  after  the  execution  of  the  agree- 
ment SeU^bei^  called  for  the  manuscripts  required  to  be  delivered, 
and  plaintiff  delivered  them  to  Seligsberg  personally  and  obtained  Se- 
ligsberg's personal  receipt  therefor.  On  November  22d  the  first  check 
(of  $1,000)  due  from  defendant  to  plaintiff  pursuant  to  the  terms  of 
the  contract  was  delivered  to  plaintiff  by  Seligsberg  in  a  letter  signed 
by  Seligsberg  personally,  and  the  check  was  made  by  a  third  cor- 
poration to  the  order  of  Seligsberg,  who  indorsed  it  to  plaintiff ;  Seligs- 
berg explaining  to  plaintiff  that  the  third  corporation  owed  money  to 
defendant  and  was  adjusting  the  indebtedness  in  this  form.  Other 
similar  transactions  took  place  between  plaintiff  and  Seligsberg  per- 
sonally. 

Finally,  when  plaintiff  sent  to  defendant,  on  February  5th,  the  notice 
terminating  defendant's  rights  under  the  agreement,  the  two  long 
letters  containing  and  explaining  the  notice  were  answered  by  Seligs- 
berg personally,  who  said : 

"The  Majestic  Motion  Picture  Company  lias  referred  to  me  your  two  let- 
ters of  February  6th,"  etc.  "I  am  sorry  you  did  not  take  the  matter  up  with 
me  first,"  etc 

It  seems  to  me  that  under  all  these  circumstances  the  question  should 
have  been  submitted  to  the  jury  whether  Seligsberg  did  not  havi& 
authority  to  make  the  adjustment  of  the  controversy  arising  under  the 
contract  which  forms  the  subject-matter  of  this  action.  Moreover,  the 
fact  that,  after  the  oral  agreement  was  reached  between  Beale  and 
Seligsberg,  defendant  actually  signed  the  agreement  which  embodied 
the  oral  stipulations  and  delivered  the  check  for  $1,000  therein  called 
for  to  Seligsberg,  is  evidence  exceedingly  strong,  if  not  conclusive, 
of  defendant's  ratification  of  Seligsbei^s  agreement  on  its  behalf. 
The  mere  fact  that  neither  the  agreement  nor  the  check  was  delivered 
may  bear  upon  the  ineffectiveness  of  the  agreement,  which,  no  doubt, 
depended  in  part  upon  its  delivery ;  but  it  does  not  detract  from  the 
164N.X.8.— 0 
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weight  of  the  acts  of  defendant  as  constituting  a  ratification  of  Seligs- 
berg's  agreements  on  its  behalf. 

Judgment  reversed,  anid  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(91  Misc.  Bep.  33) 

STERN  V.  SYDNEY. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 

1.  Tboveb  and  Converhion  «=>40 — Evidence— Sofficienct. 

In  an  action  for  the  conversion  of  a  piece  of  Jewelry,  evidence  that  it 
was  delivered  to  defendant  on  consignment  to  bo  sold  by  him,  title  to 
remain  In  plaintiff  untU  sold  and  to  be  returned  on  demand,  and  that 
demand  waa  made,  but  was  refused,  constituted  a  prima  fade  case  of 
conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent.  Dig.  f{ 
232-244 ;  Dec.  Dig.  <S=»40.] 

2.  Teoveb  and  Convebsion  ®=335 — Neqativino  Defenses — Evidence. 

In  a  suit  for  the  conversion  of  a  piece  of  Jewelry  delivered  to  defend- 
ant on  a  consignment  contract  providing  that  title  was  to  remain  In 
plaintiff  until  sold  and  to  be  returned  to  him  on  demand,  plaintiff  need 
not  negative  by  proof  the  defense  that  defendant  had  sold  the  Jewelry 
before  demand  had  been  made. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  g§ 
21^,  216;  Dec.  Dig.  «s>35.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Stern,  doing  business  as  L.  Stern  &  Co.,  against 
Morris  J.  Sydney.  From  a  judgment  dismissing  plaintiff's  complaint, 
he  appeals.    Reversed  and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Samuel  Blumberg,  of  New  York  City,  for  appellant. 
Isidor  Cohn,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff  sues  in  conversion  for  failure  of  the  defend- 
ant to  return  to  him  a  diamond  lavaliere  valued  at  $874  after  demand. 
It  was  shown  that  the  lavaliere  was  delivered  to  the  defendant  on  con- 
signment to  be  sold  by  him,  title  to  remain  in  the  plaintiff  until  sold, 
and  to  be  returned  to  the  plaintiff  on  demand.  The  demand  was  prov- 
ed, and  the  refusal  of  the  defendant  to  give  it  up  on  the  ground  that 
.  "he  was  not  through  with  it."  The  plaintiff  testified  that  he  per- 
sonally demanded  a  return  of  the  property  several  times,  and  the  de- 
fendant never  returned  it.  The  defendant's  motion  to  dismiss  the 
complaint  on  the  ground  that  the  evidence  showed  "that  the  defendant 
was  at  liberty  to  dispose  of  the  article  as  he  wished,"  and  "all  plain- 
tiff was  interested  in  was  to  receive  $874,"  was  granted  at  the  close 
of  the  plaintiff's  case. 

[1,2]  I  am  of  the  opinion  that  this  was  error.  It  is  true  that  un- 
der the  terms  of  the  contract  whereby  the  goods  were  delivered  to  the 
defendant  he  was  at  liberty  to  sell  them  for  any  price  he  chose  and  to 
whomsoever  he  wished,  so  long  as  he  returned  $874  to  the  plaintiff, 

«=3For  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  HUSON  ▼.  BIGHABD  B.  BBOWN  131 

and  had  the  defendant  sold  the  lavaliere  before  it  was  demanded  of 
hitn  by  the  plaintiff  he  would  not  be  liable  in  conversion,  but  merely 
answerable  for  the  sum  of  $874  under  his  contract.  Herrman  Furni- 
ture Works  V.  Hyman,  28  Misc.  Rep.  567,  59  N.  Y.  Supp.  526.  But 
there  is  no  evidence  in  the  record  to  show  that  the  defendant  had  sold 
the  goods  before  the  demand  was  made  to  return  them.  This  is  a  mat- 
ter of  defense,  which  it  was  not  necessary  for  the  plaintiff  to  negative 
by  proof  to  the  contrary.  Thomas  Mfg.  Co.  v.  Symonds,  27  App.  Div. 
316,  50  N.  Y.  Supp.  695 ;  Anker  v.  Smith,  87  N.  Y.  Supp.  479.  The 
plaintiff  made  out  a  prima  facie  case  of  conversion,  and  the  complaint 
should  not  have  been  dismissed. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


(90  Misc.  Bep.  175) 

HDSON,    State  Commissioner  of   Agricnltiwe,   y.   BICHAKD  B.  BROWN, 

Inc.,  et  al. 

(Snpreme  Court,  Special  Term,  New  York  County.    April,  1915.) 

1.  Factobs  4s>2^,  New,  voL  17  Key-Na  Series — Bonds — ^Action — ^Partms. 

An  action  on  a  bond  given,  pursuant  to  the  Agricultural  Law  (Consol. 
Laws,  c.  1)  S  284,  added  by  Laws  1913,  c.  457,  by  an  applicant  for  a 
license  to  do  business  as  a  commission  merchant  in  farm  produce,  may 
be  brou^t  by  the  commissioner  of  agriculture. 

2.  Factobs  *=»2%,  New,  vol.  17  Key-No.  Series — Oommibsiok  Mkbchant— Ac- 

tion ON  Bond — Bubdfn  or  Pboof. 

In  an  action  on  a  bond  given  pursuant  to  Agricultural  Law,  $  281,  by 
an  applicant  for  a  license  to  do  business  as  a  commission  merchant  in 
farm  produce,  the  burden  was  on  defendant  to  prove  that  the  particular 
consignments  in  question  were  sold  by  it  for  consumption,  and  therefore 
were  outside  the  general  business  for  which  It  was  licensed. 

3.  constttdtional,  law  9=943  —  estoppki. —  coupuancb  with  slatdte  — 

Validity  oj  Statute — Waiveb  of  Objxchion. 

By  giving  a  bond  pursuant  to  Agricultural  Law,  J  284,  and  receiving 
produce  as  a  licensed  commission  merchant,  the  principal  and  surety  on 
the  bond  waived  their  right  to  question  the  constitutionality  of  such 
statute. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  {  41; 
Dec.  Dig.  «=»43.] 

Action  by  Calvin  J.  Huson,  as  State  Commissioner  of  Agriculture, 
etc.,  against  Rjchard  B.  Brown,  Incorporated,  and  another.  Judg- 
ment for  plaintiff. 

Egburt  E.  Woodbury,  Atty.  Gen.,  for  plaintiff. 
Ward  D.  Williams,  of  New  York  City,  for  defendant  Massachusetts 
Bonding  &  Ins.  Co. 

GREENBAUM,  J.  [1]  Section  284  of  the  Agricultural  Law  pro- 
vides that  every  applicant  for  a  license  to  do  business  as  a  commission 
merchant  in  farm  produce  shall,  before  the  issuance  thereof,  "execute 
and  deliver  to  the  commissioner  of  agriculture  a  fidelity  bond  with 
satisfactory  sureties  in  the  sum  of  three  thousand  dollars  to  secure 
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the'  honest  accounting  to  the  consignor  of  the  moneys  received  by 
such  commission  merchant  from  the  sale  of  *  *  *  farm  produce 
sold  on  commission,"  and  that  an  action  may  be  maintained  upon  such 
bond  by  the  commissioner  of  agriculture.  The  bond  here  sued  upon 
is  a  sealed  instnmient  executed  by  the  defendant  Richard  B.  Brown, 
Incorporated,  as  principal,  and  by  the  defendant  Massachusetts  Bond- 
ing and  Insurance  Company,  as  surety.  It  provides  that  the  defend- 
ants "are  held  and  firmly  bound  unto  the  people  of  the  state  of  New 
York  in  the  penaL  sum  of  $3,000  *  *  *  well  and  truly  to  be  paid 
to  the  said  people  of  the  state  of  New  Yoric,  or  their  legal  representa- 
tive, attorney,  or  assigns,"  and  recites  that  it  is  given  pursuant  to  stat- 
ute above  quoted. 

The  defendant  insurance  company  contends,  relying  upon  the  rule 
that  none  but  the  parties  named  in  a  sealed  instrument  may  sue  there- 
on, that  this  action  is  not  maintainable  by  the  commissioner  of  agricul- 
ture, since  the  bond  does  not  run  to  him  as  the  statute  apparently 
prescribes.  This  rule,  however,  is  not  inflexible.  Thus  it  has  been 
held  that  a  town  may  sue  upon  a  bond,  under  seal,  given  for  its 
benefit,  although  not  a  party  thereto.  Dyer  v.  Covington  Township,  28 
Pa.  186 ;  Hopkins  v.  Town  of  Plainfield,  7  Conn.  286.  In  my  view  this 
rule  has  no  application  to  the  situation  here  presented.  The  bond  in 
question  recites  that  it  was  given  pursuant  to  a  public  statute  which 
expressly  authorizes  a  suit  thereon  by  the  commissioner  of  agriculture. 
He  is  charged  with  the  enforcement  of  the  statute  under  which  the 
bond  was  given,  and  is  simply  performing  a  duty  required  of  him  by 
law  as  representative  of  the  people  of  the  state  of  New  York.  Read- 
ing the  statute  into  the  bond,  it  is  clear  that  the  defendant  insurance 
company  must  be  deemed  to  have  assented  to  an  action  thereon  by  the 
commissioner  of  agriculture.  Indeed,  the  bond  itself  binds  the  sure- 
ty to  pay  the  amount  thereof  to  the  people  "or  their  legal  representa- 
tives," and  in  my  opinion,  under  this  language,  the  commissioner 
should  be  deemed  the  l^^l  representative  of  the  people  and  vested 
with  the  right  to  sue  upon  the  bond.  The  act  does  not  provide  that 
the  bond  shall  run  to  the  people  of  the  state,  and  to  adopt  the  con- 
struction contended  for  by  defendant  might  require  the  holding  that 
the  bond  executed  by  defendant  is  unenforceable,  thus  practically  op- 
erating as  a  fraud  upon  the  people  of  the  state  and  those  who  may 
have  consigned  produce  upon  the  faith  of  the  bond. 

[2]  The  defendant  insurance  company  also  contends,  relying  upon 
section  282  of  the  Agricultural  Law,  that  plaintiff  has  failed  to  prove 
that  the  produce  consigned  to  its  principal  was  not  sold  for  consump- 
tion. The  evident  purpose  of  this  section  was  to  relieve  merchants 
and  others  engaged  in  selling  produce  for  consumption  from  the  ne- 
cessity of  obtaining  a  license  and  complying  with  the  other  require- 
ments of  the  statute.  It  must  be  assumed  that  the  defendant  R.  B. 
Brown,  Incorporated,  in  applying  for  a  license,  indicated  its  inten- 
tion to  conduct  the  business  of  receiving  and  selling  farm  produce  for 
resale,  and  if  the  particular  consignments  in  question  were  sold  by  it 
for  consumption,  and  therefore  outside  the  general  business  for  which 
it  was  licensed,  the  burden  of  proving  that  fact  rested  upon  the  de- 
fendant 
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J3]  The  defendant  surety  also  attacks  the  constitutionality  of  the 
statute,  but  its  principal,  R.  B.  Brown,  Incorporated,  by  giving  the 
bond  and  receiving  produce  as  a  licensed  commission  merchant,  has 
effectually  waived  its  right  to  raise  this  question,  and  as  surety  de- 
fendant stands  in  no  better  position  than  its  principal.  Musco  v.  Unit- 
ed Surety  Co.,  196  N.  Y.  459,  90  N.  E.  171,  134  Am.  St.  Rep.  851.  It 
follows  that  a  verdict  must  be  directed  in  favor  of  the  plaintiff. 

Judgment  accordingly. 


(90  MlBc.  hep.  164) 

ISEUN  et  al.  v.  FLYNN. 

(Sapreme  Ck>nrt,  Special  Term,  New  York  County.    April,  1916.) 

1.  DCEDS  ^=>172  —  Bestbictivb  Covenants  —  Ubb  fob  "Busihkss"  —  Dbess- 

VAKINO  ESTABUSHHENT. 

Where  the  owner  of  a  tract  of  land  subdivided  It  Into  lotn.  and  each 
deed  couveyliig  the  lots  provided  that  there  should  not  be  estaoilshed  or 
carried  on  "any  kind  of  *  •  •  business,  •  •  *  and  that  the  build- 
ing or  buildings  erected  on  said  lots  shall  be  restricted  to  private  dwell- 
ings, without  a  store  or  stores  underneath,"  the  occupancy  of  part  of  the 
premises  by  a  dressmaking  establishment  was  a  violation  of  the  covenant ; 
the  dressmaking  establishment  being  a  "business,"  within  the  prohibition 
of  the  oovenant 

[Ed.  Note. — ^For  other  casee,  see  Deeds,  Cent  Dig.  g  647;  Dec.  Dig. 
«=>172.] 

2.  DxEos  «s>172 — BKSTRionva  Covxrarts — ^"Businms" — "PBonesstoN." 

A  restrictive  covenant,  prohibiting  the  use  of  lots  for  business,  does 
not  prohibit  their  use  by  a '  physician  residing  thereon ;  there  being  a 
recognized  distinction  in  law  between  the  practice  of  a  "profession"  and 
the  conduct  of  a  mercantile  "business,"  In  that  the  former  is  purely  per- 
sonal, depending  on  tlie  skill  or  art  of  the  Individual,  and  the  latter  may 
consist  in  ability  to  organize  and  manage  a  shop  or  exchange  where  com- 
modities are  bought  and  sold. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent  Dig.  {  647;  Dec.  Dig. 
«=»172. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Business;  Profession.} 

8.  Injunction  ^=>12S — Eestbictivk  Covenants — Use  fob  Business — Suffi- 
ciency OF  Evidence. 

Evidence  in  an  action  to  enjoin  a  violation  of  a  covenant,  running  with 
the  land  and  prohibiting  the  use  of  lots  for  business  purposes,  heM  not 
to  show  that  the  neighborhood  had  changed  from  a  residence  to  a  busl- 
ness  district 

[Ed.  Note. — For  other  cases,  see  Injnnction,  Cent  Dig.  {  278;  Dec. 
Dig.  «=Jl2S.] 

4.  Covenants  «s»79 — Bsstbiohvb  Covenants — Right  to  Bnfobce. 

Where  the  owner  of  land  divided  it  into  lots,  and  in  each  conveyance 
provided  that  no  business  should  be  maintained  on  the  premises,  a  person 
who  acquired  title  to  one  of  the  lots  and  built  his  home  thereon  had  a 
right  to  enjoin  a  violation  of  the  covenant  by  any  other  grantee,  regard- 
less of  whether  his  right  under  the  covenant  was  of  intrinsic  or  senUmeu- 
tal  value,  or  whether  he  was  damaged  by  its  violation. 

[Ed.  Note.— For  other  cases,  see  Covenants,  Cent  Dig.  {{  78-82;  Dec. 
Dig.  «=»79.] 
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6.  Injunction  $=362 — Restrictivb  Covenants — Violation. 

Where  a  lot  owner,  by  conducting  a  dressmaking  establishment  on  the 
lot,  violates  a  restrictive  covenant  contained  In  her  deed  and  of  which 
she  has  both  constructive  and  personal  notice,  she  will  be  enjoined  from 
further  violating  the  covenant,  though  Injury  may  inure  to  her  thereby. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  fS  124-127,  129; 
Dec.  Dig.  «=962;  Deeds,  Cent  Dig.  §  549.] 

Action  by  Columrus  O'D.  Iselin  and  another  against  Margaret  Flynn 
for  an  injunction.    Injunction  granted. 

Beekman,  Menken  &  Griscom,  of,  New  York  City  (S.  Stanwood 
Menken,  of  New  York  City,  of  counsel),  for  plaintiffs. 
Mirabeau  L.  Towns,  of  New  York  City,  for  defendant. 

GOFF,  J.  Injunctive  relief  is  sought  by  plaintiff  against  the  viola- 
tion of  a  covenant  running  with  land  situate  on  the  north  side  of  Fifty- 
JSecond  street,  700  feet  in  length,  between  Fifth  and  Sixth  avenues. 
This  land  was  owned  by  Stephens  and  others,  who  in  1870  divided  it  in- 
to plots  and  lots  and  conveyed  them'  severally  to  different  vendees.  Each 
deed  contained  a  covenant  by  the  vendee  for  himself,  his  heirs  and  as- 
signs, that  whenever  the  lot  should  be  built  upon  there  should  be  erected 
a  first-class  dwelling  house  of  specified  materials  and  dimensions,  and 
that  there  should  not  be  established  or  carried  on  certain  enumerated 
uses,  to  the  number  of  SO,  "or  any  kind  of.  manufactory,  trade  or  busi- 
ness whatsoever,  *  *  *  and  that  the  building  and  buildings  erect- 
ed on  said  lots  shall  be  restricted  to  private  dwellings,  without  a  store 
or  stores  underneath."  By  mesne  conveyances  from  the  common  gran- 
tor, plaintiff  and  defendant  are  grantees,  and  are  respective  owners  and 
occupants,  of  premises  No.  3  and  No.  29  West  Fifty-Second  street 
In  1884  plaintiff  acquired  title  to  his  premises,  and  in  the  residence  sub- 
sequently erected  he  has  made  his  home  for  over  a  quarter  of  a  century. 
When  defendant  acquired  title  to  her  house  and  lot  in  1912  she  had 
actual  and  constructive  notice  of  the  restrictive  covenant,  and  it  is  ad- 
mitted that  she  has  since  then  conducted  and  is  now  conducting  a 
dressmaking  establishment. 

Here  there  is  involved  a  question  of,  right  to  enforce  observance  of 
a  covenant  in  a  court  of  equity  compelling  specific  performance  of  a 
contract.  That  such  power  is  vested  in  a  court  of  equity,  and  will  in 
a  pr(^er  case  be  exercised,  is  firmly  established  by  principle  and  au- 
thority. While  the  cases  are  uniform  in  maintaining  the  doctrine,  they 
vary  in  application  in  accordance  with  the  differing  facts  which  arise 
from  character,  time,  location,  change,  or  conditions,  and  diligent 
search  has  failed  to  disclose  a  case  so  exactly  in  point  as  to  facts  that 
a  controlling  precedent  can  be  relied  upon.  It  follows  that  neither 
discussion  nor  citation  of  cases  will  be  profitable,  and  that  guidance 
must  be  sought  in  principle.  If  I  understand  aright  the  contention  of 
the  learned  counsel  for  the  defendant,  plaintiff's  right  to  enforce  ob- 
servance of  the  covenant  is  challenged  on  three  grounds:  First,  that 
the  dressmaking^  establishment  of  the  defendant  is  not  a  "business" 
within  the  inhibition  of  the  covenant  j  secondly,  that  the  character  of  the 
neighborhood  has  changed  from  residential  to  business  occupation,  and 
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therefore  the  purpose  of  the  covenant  is  defeated;  and,  thirdly,  that 
in  any  event  strict  enforcement  of  the  covenant  would  not  yield  any 
substantial  advantage  to  the  plaintiff,  but  it  would  entail  loss  and 
hardship  to  the  defendant. 

[1]  On  the  first  ground  it  has  been  proven  that  defendant  receives 
and  executes  orders  from  women  for  costumes  in  the  various  styles 
required  by  the  changing  fashions  and  seasons.  To  enable  her  to 
successfully  accomplish  this  undertaking  she  employs  about  30  wo- 
men, who,  at  certain  hours  each  day,  go  to  and  leave  the  premises. 
These  women  are  not  domestic  servants.  They  are  workers  at  the 
particular  trade  or  occupation  of  dressmaking,  and  it  may  be  reason- 
ably assumed  that  they  are  wageworkers  and  that  their  wages  are  paid 
by  the  defendant,  who  employs  them.  Whether  the  material  used 
be  selected  or  furnished  by  the  customer- or  by  the  defendant  is  im- 
material, in  view  of  the  undisputed  fact  that  the  costume  is  designed, 
fashioned,  and  finished  in  defendant's  establishment.  Without  the 
aid  of  the  lexicographer  or  of  iron-clad  definitions,  it  is  plain  to  com- 
mon sense  understanding  that  the  defendant  conducts  a  business  for 
profit,  and  to  hold  otherwise  would  be  a  perversion  of  language  and 
its  meaning.  Apply  a  simple  test  by  way  of  illustration:  Suppose 
a  tailor  occupied  the  next  house  to  defendant,  that  he  received  and 
executed  orders  from  men  for  suits  of  clothes,  and  that  he  employed 
30  journeymen  tailors  who  worked  at  their  trade  every  day  upon 
the  premises.  Would  it  be  seriously  contended  that  he  was  not  con- 
ducting a  business?  Reason  says  "No."  In  principle,  what  differ- 
ence can  there  be  between  a  business  of  making  clothes  for  men  con- 
ducted by  a  man  and  a  business  of  making  clothes  for  women  con- 
ducted by  a  woman?  Whatever  notions  may  have  been  entertained 
in  the  past  regarding  "dressmaking"  being  an  accomplishment  of  wo- 
man's domestic  life  have  no  force  or  value  in  the  world  of  to-day. 
The  great  marts  of  trade  in  which  are  manufactured  or  sold  raiment 
for  women  attest  the  volume  and  importance  of  the  business,  and 
there  is  no  sound  reason  why  the  making  of  clothes  for  women  should 
occupy  a  different  plane  in  the  business  world  than  the  making  of 
clothes  for  men.  Millinery,  which  is  part  of  woman's  garniture,  has 
been  by  authority  declared  a  business.  Columbia  College  v.  Thacher, 
87  N.  Y.  311,  41  Am.  Rep.  365.  While  the  injunction  sought  in  that 
case  was  denied  because  of  the  change  of  character  of  the  neighbor- 
hood, yet  it  was  explicitly  held  that  the  occupancy  of  a  portion  of  the 
premises  by  a  milUnery  establishment  was  violative  of  the  covenant 
against  the  use  of  the  premises  for  business.  On  the  evidence  I  rule 
that  the  dressmaking  establishment  conducted  by  the  defendant  is  a 
business  and  within  the  prohibition  of  the  covenant. 

[2,  3]  On  the  second  ground  it  is  contended  that  the  character  of 
the  neighborhood  has  changed,  and  particularly  so  in  the  same  street 
in  which  plaintiff  resides.  On  the  north  and  south  sides  of  the  street 
there  is  a  total  frontage  of  1,840  feet.  Of  this,  700  feet  on  the  north 
side  and  500  on  the  south  side  are  under  restrictions  similar  to  those 
resting  upon  defendant's  premises.  There  are  two  small  pieces  of 
business  on  the  south  side,  but  they  are  located  on  unrestricted  lots, 
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and  on  the  c6rners  of  Sixth  avenue,  many  hundred  feet  from  plain- 
tiff's residence,  there  are  places,  of  business.  Otherwise  than  as 
mentioned  (including  defendant's  premises)  the  street  between  Fifth 
and  Sixth  avenues  is  occupied  by  private  dwellings,  many  of  which  are 
of  very  expensive  and  elaborate  character  and  in  which  are  maintained 
large  domestic  establishments.  A  number  of  physicians  eminent  in 
their  profession  have  taken  up  residence  in  the  street,  and  it  is  claimed 
that  they  in  fact  conduct  business  which  has  consequential  effects  upon 
the  neighborhood.  It  is  not  necessary  to  enter  upon  an  ethical  discus- 
sion of  the  difference  between  a  livelihood  gained  by  the  practice  of  a 
profession  and  that  by  a  business  vocation.  The  law  is  practical  It 
is  not  concerned  with  abstractions,  but  with  the  actual  affairs  of  men, 
and  it  recognizes  the"  distinction  between  the  practice  of  a  profession 
and  the  conduct  of  a  mercantile  business.  One  is  purely  personal,  de- 
pending upon  the  skill  or  art  of  the  individual.  'The  other  may  con- 
sist in  ability  to  organize  and  manage  a  shop  or  exchange  where  com- 
modities are  bought  or  sold.  Neither  the  spirit  nor  the  letter  of  the 
restrictive  covenant  intended  or  expressed  prohibition  of  the  practice 
of  a  profession,  nor  can  sophistry  pervert  the  real  intent  and  plain 
meaning  of  the  word  "business"  to  include  "profession."  On  the  north- 
west and  southwest  comers  of  Fifth  avenue  and  Fifty-Second  street 
are  private  residences  of  imposing  dimensions  and  architectural  beauty. 
The  street  and  those  adjacent  to  it  omstitute  a  high-class  residential 
neighborhood,  the  property  values  in  which  are  maintained  at  a  high 
grade  because  of  that  character.  Structures  used  for  business  purposes 
are  not  present,  and  the  few  spots  in  the  unrestricted  area  already 
mentioned  are  inconspicuous  and  do  not  affect  the  prevailing  condi- 
tions. Even  though  the  burden  of  proof  of  change  did  not  rest  upon 
the  defendant,  the  preponderance  of  evidence  that  there  has  riot  been 
change  is  of  such  volume  as  to  be  conclusive. 

[4,  5]  But  a  few  words  need  be  said  on  the  third  ground.  When 
plaintiff  took  title  and  built  his  home  he  was  justified  in  placing  legal 
reliance  upon  the  protective  force  of  the  restrictive  covenant,  and  also 
upon  the  performance  of  its  specific  requirements  by  every  bounden 
grantee.  He  acquired  a  right  to  this  specific  performance,  and  whether 
that  right  be  of  intrinsic  value  or  merely  sentimental  is  immaterial. 
It  has  not  been  impaired  by  new  or  changed  conditions.  He  has  not 
waived  it,  and  it  is  inconsequential  whether  he  has  been  or  may  be 
damaged  by  its  violation.  Lattimer  v.  Livermore,  72  N.  Y.  174.  The 
defendant  not  only  had  the  constructive  notice  contained  in  her  deed 
and  also  in  the  record  of  title,  but  she  had  personal  notice  of  the  re- 
striction in  the  covenant,  and,  notwithstanding,  she  violated  it  In  view 
of  the  circumstances  I  am  impelled  to  the  conclusion  that  this  viola- 
tion was  willful  and  deliberate,  and  though  injury  may  inure  to  her, 
yet  justice  requires  that  she  be  enjoined  as  prayed  for  in  the  complaint, 
with  costs  of  the  action. 

Ordered  accordingly. 
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(91  Misc.  Rep.  139) 

STIKGIjITZ  v.  attorney  general  et  aL 

(Supreme  Conrt,  Special  Term,  New  York  County.    Jnne  15,  1915.) 

1.  Perpetuities  $s>2 — Validitt — ^Law  Goveening. 

A  testatrix,  formerly  a  resident  of  this  state,  returned  to  Germany, 
her  native  land,  In  1867,  where  she  remained  until  her  death,  and  where 
she  executed  a  will  creating  an  endowment  for  the  purpose  ol  giving 
maidens  related  to  her  a  dowry  at  their  marriage,  and  an  endowment  to 
contribute  to  the  education  of  young  persons  and  students  of  a  college  or 
a  polytechnlcal  school ;  the  trusts  to  be  executed  In  Germany.  It  did  not 
appear  that  the  laws  of  Germany  would  not  permit  the  carrying  out  of 
such  trusts.  Held,  that  the  state  courts  would  not  interpose  the  laws  of 
this  state  to  prevent  the  disposition  made  by  the  testatrix  from  being 
carried  out,  as  the  law  with  respect  to  the  creation  of  trusts,  and  the 
suspension  of  the  power  of  alienation  of  real  estate,  and  the  absolute 
ownership  of  personalty  was  designed  only  to  regulate  the  holding  of 
property  In  this  state  and  under  its  laws,  and  a  trust  intended  to  take 
effect  in  another  state  or  la  a  foreign  country  is  not  within  the  letter 
or  spirit  of  such  law. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent  Dig.  {  2;  Dec.  Dig. 

«!S>2.] 

2.  PEBPETuiTiEB  ^=>2 — ^Tkustb  €=>2 — ^Validitt — ^LAWGoTERNiira. 

When  a  citizen  of  this  state  or  a  person  domiciled  here  makes  a,  gift 
of  personal  estate  to  foreign  trustees  for  the  purposes  of  a  foreign  charity, 
the  courts  of  this  state  will  not  Interpose  the  local  laws  with  respect  to 
trusts  and  accumulations  to  arrest  the  disposition  made  by  the  owner  of 
his  property,  but  will  merely  determine  whether  all  the  forms  and  requi- 
sites necessary  to  constitute  a  valid  testamentary  Instrument  under  the 
state  law  had  been  complied  with,  and  whether  the  foreign  trustees  are 
competent  to  take  the  gift  for  the  purposes  expressed  and  to  administer 
the  trust  under  the  law  of  the  country  where  the  gift  is  to  take  effect. 

[Bd.  Note. — For  other  cases,  see  Perpetuities,  Cent.  Dig.  {  2;  Dec.  Dig. 
«=>2 ;  Trusts,  Cent  Dig.  g  2 ;  Dec.  Dig.  «=»2.] 

Action  by  Louis  Stieglitz,  as  administrator  with  the  will  annexed 
of  Lisette  Sinsheimer,  deceased,  against  the  Attorney  General  of  the 
State  of  New  York  and  others.    Complaint  dismissed. 

Arthur  L.  Strasser,  of  New  York  City  (Walter  J.  Rose,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Fiorello  H.  ha.  Guardia,  Deputy  Atty.  Gen.,  for  the  Attorney  Gen- 
eral. 

•     Chas.  S.  Sinsheimer,  of  New  York  City,  for  defendants  Benjamin 
L.  Sinsheimer  and  others. 

Herman  S.  Bachrach,  of  Brooklyn,  for  defendants  Hannah  Sins- 
heimer and  others. 

Edgar  A.  Pollack,  of  New  York  Qty,  for  defendants  Sophie  Pol- 
lack and  others. 

NEWBURGER,  J.  This  is  an  action  for  the  construction  of  the 
will  and  codicil  of  Lizette  Sinsheimer.  The  will  was  made  in  the 
city  of  Worms,  duchy  of  Hesse,  Germany,  on  the  10th  day  of  De- 
cember, 1881,  and  the  codicil  executed  at  the  same  place  on  the  22d 
day  of  January,  1890.  The  will  and  codicil  were  established  and 
probated  under  a  decree  of  this  court  on  the  27th  day  of  July,  1914. 
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The  decedent,  while  formerly  a  resident  of  this  state,  had,  in  1867, 
returned  to  the  city  of  Worms,  Germany,  of  which  city  she  was  a 
native,  and  remained  there  until  her  death. 

[1,  2]  Paragraph  4  of  the  decedent's  will  creates  an  endowment 
known  as  the  "Sinsheimer  bridal  legacy,"  for  the  purpose  of  giving 
maidens  related  to  the  testatrix  a  dowry  at  their  marriage,  and  also 
an  endowment,  to  be  known  as  the  "Sinsheimer  family  stipendium," 
for  the  purpose  of  contributing  to  the  education  of  young  persons, 
without  regard  to  sex,  recommended  by  their  teachers,  and  students 
of  a  college  or  a  polytechnical  school.  The  decedent's  long  residence 
in  the  city  of  Worms  must  be  considered  in  determining  the  scheme 
of  the  dispositions  contained  in  her  will  and  codicil.  The  trusts  cre- 
ated were  to  be  executed  in,  the  city  of  Worms,  and,  assuming  that 
the  laws  of  Germany  permit  the  carrying  out  of  such  trusts,  no  proof 
to  the  contrary  having  been  offered,  3iis  court  will  not  interpose 
the  laws  of  this  state  to  prevent  the  disposition  made  by  the  testatrix 
from  being  carried  out  As  was  said  by  Mr.  Justice  O'Brien  in  Hope 
v.  Brewer,  136  N.  Y.  at  page  137,  32  N.  E.  at  page  561, 18  L.  R.  A.  458. 

"But  I  hare  not  been  able  to  find  any  well-conBidered  case,  in  which  the 
question  was  directly  InvolTed,  where  a  gift  to  a  foreign  charity  In  trust,  con- 
tained in  a  valid  testamentary  instrument,  has  been  held  void,  where  there 
was  a  trustee  competent  to  take  and  hold,  and  the  trust  was  capable  of  being 
executed  and  enforced,  according  t»  the  law  of  the  place  to  which  the  prop- 
erty was  to  be  transmitted  under  the  will  of  the  donor.  The  law  of  this 
state,  inhibiting  the  creation  of  trusts  not  expressly  authorized  by  statute 
and  the  suspension  of  the  power  of  alienation  of  real  estate  and  the  absolute 
ownership  of  personal  property,  is  founded  upon  a  public  policy  of  our  own. 
*  *  *  It  is  not  a  matter  of  any  public  concern  whatever  to  this  state 
whether  the  personal  property  of  a  person  domiciled  here  shall  pass  to  Us 
heirs  or  next  of  kin  in  a  foreign  country,  or  to  trustees  in  trust  for  charity 
residing  there,  or  even  to  a  foreign  corporation  for  purposes  of  charity. 
Vansant  v.  Roberts,  3  Md.  119.  Our  law  with  respect  to  the  creation  of 
trusts,  the  suspension  of  the  power  of  alienation  of  real  estate,  and  the  ab- 
solute ownership  of  personalty,  was  designed  only  to  regulate  the  boldine 
of  property  under  our  laws  and  in  our  state,  and  a  trust  intended  to  take 
effect  in  another  state,  or  in  a  foreign  country,  would  not  seem  to  be  within 
either  its  letter  or  spirit.  When  a  citizen  of  this  state,  or  a  person  domiciled 
here,  makes  a  gift  of  personal  estate  to  foreign  trustees  for  the  purpose  of  a 
foreign  charity,  our  courts  will  not  Interpose  our  local  laws  with  respect  to 
trusts  and  accumulations  to  arrest  the  disposition  made  by  the  owner  of  his 
pi-operty,  but  will  inquire  as  to  two  things:  First,  whether  all  the  forms 
and  requisites  necessary  to  constitute  a  valid  testamentary  instrument,  under 
our  law,  have  been  complied  with;  and,  second,  whether  the  foreign  trustees 
are  competent  to  take  the  gift,  for  the  pmrposes  expressed,  and  to  administer 
the  trust  under  the  law  of  the  country  where  the  gift  was  to  take  effect,  or, 
as  Judge  Rapallo  stated  the  rule  with  respect  to  gifts  to  charity  generally, 
the  Inquiry  is  'whether  the  grantor  or  devisor  of  a  fund  designed  for  charity 
is  competent  to  give,  and  whether  the  organized  body  is  endowed  by  law  with 
capacity  to  receive  and  to  hold  and  administer  the  gift.'  Holland  v.  Alcock, 
108  N.  X.  312,  at  page  337, 16  N.  E.  305,  2  Am.  St.  Bop.  420." 

And  at  page  140  of  136  -N.  Y.,  at  page  562  of  32  N.  E.,  18  h.  R. 
A.  458,  he  says: 

"In  the  leading  case  of  Chamberlain  v.  Chamberlain,  43  N.  T.  424,  Allen,  J., 
discussing  the  question  said :  'The  courts  of  this  state  will  not  administer 
a  foreign  charity,  but  they  will  direct  money  devoted  to  it  to  be  paid  over 
to  the  proper  parties,  leaving  it  to  the  courts  of  the  state  within  which 
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the  diarity  is  to  be  established  to  provide  for  its  due  administration  and  for 
the  proper  application  of  the  legacy.  Hill  on  Trustees,  468 ;  2  Story  on  Equity 
Jurisdiction,  |  430;  Provost  of  Edinburgh  v.  Aubery,  Ambler,  236;  Burbank 
V.  Whitney,  24  Pick.  (Mass.)  154  [35  Am.  Dec  812] ;  Attorney  General  v.  Leplne, 
2  Swanst.  181.' " 

See,  also.  Mount  v.  Tuttle,  183  N.  Y.  358,  76  N.  E.  873,  2  L.  R. 
A.  (N.  S.)  428;  Robb  v.  Washington  &  Jefferson  College,  185  N. 
Y.  at  page  496,  78  N.  E.  359;  St.  John  v.  Andrews  Inst,  191  N.  Y. 
254.  83  N.  E.  981,  14  Ann.  Cas.  708. 

The  complaint  must  be  dismissed.    Submit  findings  and  decree. 


(91  Misc.  Rep.  4) 

REGAN  y.  KELI.ET  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 

1.  Tbiai.  ^=»25 — Right  to  Opbn  and  Close. 

In  an  action  for  rent  under  a  written  lease,  the  mere  denial  In  the 
answer  that  the  amount  claimed  was  the  balance  due  raised  no  Issne  on 
which  plaintiff  had  to  put  In  evidence;  and  hence  defendant  was  en- 
titled to  open  and  close  in  support  of  its  defense  of  a  remission  of  all 
but  a  certain  sum  tendered. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |$  44-75;  Dec,  Dig. 
«=s>25.] 

2.  Appeal  and  Ebbob  <S=»1046 — Habmlebs  Ebbob — ^Denial  of  Right  to  Opkn 

AND  Close. 

Where  there  was  no  question  for  the  Jury,  or  It  would  have  been  the 
court's  duty  to  have  directed  a  verdict  for  plaintifC,  or  to  have  set  aside  a 
verdict  for  defendant,  the  denial  of  defendant's  right  to  open  and  close 
would  not  be  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  IS  412S- 
4131,  4134;  Dec,  Dig.  «=»104e.] 

Appeal  from  City  C!ourt  of  New  Yoric,  Trial  Term. 

Action  by  James  B.  Regan  against  Albert  Kelley  and  others,  doing 
business  under  the  firm  name  of  Kelley  &  Co.  Judgment  ordered  on  a 
verdict  in  favor  of  plaintiff,  motion  for  new  trial  denied,  and  defend- 
ants appeal.   Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Paine  &  Harrison,  of  New  York  City  Qulian  C.  Harrison,  of  New 
York  City,  of  counsel),  for  appellants. 
Max  D.  Steuer,  of  New  York  City,  for  respondent 

GUY,  J.  The  action  is  for  rent  under  a  written  lease ;  the  defense 
that  the  plaintiff  had  released,  transferred,  and  assigned  to  the  defend- 
ants, and  intentionally  and  voluntarily  forgiven  the  amount  claimed, 
less  the  sum  of  $68.48,  for  which  last-named  sum  the  defendants  of- 
fered to  allow  judgment,  with  interest  and  costs. 

The  complaint  set  up  the  lease,  occupation  by  defendants,  and  pay- 
ment on  account  of  the  stipulated  rent,  leaving  due  and  unpaid  $520.81. 
The  answer  denied  so  much  of  the  complaint  as  alleged  that  the  said 
balance  was  due  and  owing,  and  set  up  the  defense  as  hereinbefore 
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stated.  At  the  opening  of  the  trial  the  plaintiff  claimed  the  affirmative ; 
the  court  ruled  against  the  defendants,  and  they  excepted. 

[  1  ]  To  prove  his  alleged  cause  of  action  the  plaintiff  did  not  have 
to  put  in  any  evidence ;  no  issue  was  raised  by  the  denial  that  the  bal- 
ance sued  for  was  due  and  owing  (Heilbronn  v.  Herzog,  165  N.  Y.  98, 
5S  N.  E.  759;  Hurliman  v.  Seckendorf,  9  Misc.  Rep.  264,  29  N.  Y. 
Supp.  740;  Lewis  v.  Donohue,  27  Misc.  Rep.  515,  58  N.  Y.  Supp.  319) ; 
and  the  refusal  of  the  court  to  permit  the  defendants  to  open  and  close 
to  the  jury  was  error  (Herreshoff  v.  American  &  British  Mfg.  Co.,  164 
App.  Div.  238,  149  N.  Y.  Supp.  703). 

[2]  The  respondent  claims,  however,  that  the  defendants  were  not 
prejudiced  by  the  ruling  complained  of.  It  was  also  claimed  in  sup- 
port of  the  Herreshoff  judgment,  supra,  that  no  prejudice  resulted 
to  the  defendant  there,  and  the  court  said  that  if  it  clearly  appeared 
that  no  prejudice  resulted  the  error  would  be  disregarded;  "and  it 
would  so  appear  if  there  was  no  question  in  the  case  that  should 
have  been  submitted  to  and  determined  by  the  jury,  and  if  upon  the 
evidence  it  had  been  the  duty  of  the  judge  to  direct  a  verdict  for 
the  plaintiff  for  the  amount  claimed,  and  probably  also  if  the  evidence 
had  so  strongly  predominated  in  favor  of  plaintiff  that  it  would  have 
been  the  duty  of  the  court  to  have  set  aside  a  verdict  in  favor  of  the 
defendant." 

In  the  case  at  bar  the  defendants  were  stockbrokers.  As  a  result  of 
the  European  war  the  Stock  Exchange  was  closed  in  July,  1914,  and 
did  not  reopen  until  some  time  in  December.  In  August  one  Halloran, 
representing  the  defendants,  called  on  the  landlord  and  asked  him,  in 
view  of  business  conditions,  to  make  a  concession  in  the  rent,  and  the 
landlord  testified  that  he  could  not  remember  just  what  was  said; 
that  he  thought  he  said  to  Halloran  "that  the  rent  would  be  cut  in  two 
during  the  time  that  tlie  Exchange  was  dosed ;  then  Mr.  Halloran  re- 
plied that  he  thought  it  was  very  liberal  and  was  very  nice,  etc,  and 
that  they  would  be  very  well  pleased,  and  that  they  would  take  care 
of  that  after  the  Exchange  opened."  Plaintiff's  counsel  then  asked 
him,  "What  do  you  mean  by  taking  care  of  it?"  to  which  the  witness 
answered:  ' 

"Take  care  of  those  moneya  Q.  Of  the  portion  that  remained  unpaid?  A. 
That  is  what  I  assumed." 

Halloran  testified  that,  when  he  asked  the  landlord  for  the  conces- 
sion in  the  rent,  the  plaintiff  said: 

"Well,  I  will  tell  yon  what  I  will  do.  I  will  piake  it  half  rate  for  the  time 
the  Stock  Exchange  closed  until  it  opens." 

Defelidants  put  in  evidence  receipt  for  the  rent  for  October,  which 
reads : 

"To  rent  of  offices  for  the  month  of  October,  $208.33 ;  less  allowance  ordered 
Mr.  J.  B.  Began,  $104.16— $1W.17. 

"Becd.  payment.  James  B.  Began,  Treasurer." 

The  November  and  December  receipts  were  in  the  same  form. 
As  it  is  apparent  in  this  case  that  none  of  the  conditions  existed 
which  under  the  rule  laid  down  in  the  Herreshoff  Case  would  au- 
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thorize  this  court  to  tonclude  that  the  defendants  were  not  prejudiced 
by  the  denial  of  their  right  to  open  and  close  to  the  jury,  the  judg- 
ment and  orders  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event.     All  concur. 


(90  Misc.  Sep.  178) 

NEW  YORK,  W.  ft  B.  K.  CO.  v.  OITT  OP.NBW  YORK. 

(Supreme  Court,  Special  Term,  New  York  Couuty.    April,  1915.) 

1.  Bailroadb   *=>94 — Cbossikg    STSiaTS — ^Bbidgm— Nuisance — iTxtxmonos. 

Where,  In  an  action  to  enjcdn  a  city  from  removing,  as  a  nuisance,  a 
bridge  erected  by  plaintiff,  a  railroad  company,  on  a  road  which  was 
graded  and  curbed  and  had  a  roadway  60  feet  wide,  with  sidewalks  on 
each  side  20  feet  wide,  the  evidence  showed  that  the  bridge  crossed  the 
road  at  a  sharp  angle,  that  the  base  of  its  columns  were  between  18  and 
19  feet  apart,  and  so  placed  as  to  create  three  lanes  of  travel,  each  from 
18  to  19  feet  wide,  and  that  In  consequMioe  a  dangerous  situation  for 
tratUc  might  arise  at  any  time,  defendant  was  entitled  to  a  Judgment  dis- 
missing the  complaint  on  the  merits. 

TEd.  Note.— For  other  cases,  see  Railroads,  Ont  Dig.  |i  260-273;  Dea 
Dig.  ®=>94.] 

2.  RAitBOADs  «s>95— GoNBntuanon  or  Railsoad  BBwai: — ^Rsstobation  of 

Stbgei. 

An  ordinance,  granting  a  railroad  company  the  right  to  cross  a  street, 
required  that  all  crossings  and  viaducts  over  streets  should  be  so  con- 
structed as  not  to  Interfere  with  the  ordinary  nee  of  the  street,  that  tbe 
.  railway  should  be  constructed  in  the  most  modem  and  approved  manner 
of  railroad  construction,  that  all  streets  In  any  way  disturbed  by  such 
construction  should  be  restored  to  their  original  position,  and  that  In 
case  of  failure  of  plaintiff  to  restore  the  streets  within  a  reasonable  time, 
the  city  might  cause  the  work  to  be  done  and  coUect  tbe  reasonable  cost 
from  a  fund  deposited  by  the  railroad  company  as  security  for  the 'per- 
formance of  the  conditions  of  the  ordinance.  The  ordinance  further  pro- 
vided that  any  railway  structure  crossing  the  street  and  having  a  length 
of  76  feet  or  less  should  be  constructed  In  a  single  span,  and  that  U 
more  than  76  feet,  intermediate  columns  to  support  the  structure  might  be 
placed  in  the  street  in  a  maimer  to  be  approved.  Held,  that  under  Rail- 
road Law  (Laws  1890,  c.  665)  g  11,  the  terms  of  which  were  substantially 
Incorporated  In  such  ordinance,  the  company,  after  constructing  a  bridge 
across  the  street,  owed  a  duty,  which  was  continuing  and  Incident  to  Its 
franchise,  to  restore  the  street  to  its  former  state,  or  such  a  state  aa  not 
necessarily  to  Impair  Its  usefulness. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  ii  274-283 ;  Dea 
Dig.  «=396.] 

3.  Rahaoads  «=s>97 — Caossiira  Stbcbts — Ordinance  Qivino  Rishi  to  Cboss. 

Such  ordinance  farther  provided  that  tbe  determination  of  the  suffi- 
ciency of  the  plans  of  the  bridge  should  be  committed  to  the  board  of  es- 
timate and  apportionment.  Held,  that  the  railroad  company's  duties  and 
obligations  were  measured  by  ordinance,  It  being  a  written  agreement  be- 
tween the  parties,  that  the  power  vested  in  the  board  was  merely  to  see 
that  the  ordinance  was  complied  with,  and  that  the  board  had  no  au- 
thority to  alter,  modify,  or  dispense  with  any  of  Its  provisions,  or  to  au- 
thorize the  building  of  a  structure  in  violation  of  it. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {g  297-304;  Dec. 
Dig.  «=997.] 

Ca»F«r  otbw  «aaa«  m«  «sm«  topic  ft  Kmr-sNUUBBB  Id  «U  Key-Nombared  Dlseiu  ft  Indajw* 


Digitized  by 


Google 


142  154  NEW  XORK  BTTFFLBUENT  (Sup.  Ct 

Action  by  the  New  York,  Westchester  &  Boston  Railroad  Company 
against  the  City  of  New  York.    Judgment  for  defendant. 

Graham  &  L'Amoreaux,  of  New  York  City  (Ralph  P.  Buell,  of  New 
York  City,  of  counsel),  for  plaintiff. 
Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City,  for  defendant. 

GREENBAUM,  J.  [1,2]  This  action  is  brought  for  an  injunc- 
tion restraining  the  defendant  from  removing  as  a  nuisance  the  bridge 
or  structure  erected  by  the  plaintiff  crossing  Boston  road  at  its  inter- 
section with  Schieffelin's  lane.  On  July  26,  1904,  an  ordinance  was 
adopted  by  the  board  of  aldermen  granting  to  the  plaintiff  the  right  to 
cross  various  streets  and  highways  in  the  city  of  New  York,  including 
Boston  road  at  the  intersection  in  question.  On  August  2, 1904,  this  or- 
dinance was  approved  by  the  mayor  and  accepted  by  plaintiff  by  written 
agreement  filed  with  the  comptroller  on  August  11,  1904,  under  which 
it  covenanted  and  agreed  to  "conform  to,  abide  by  and  perform  all 
terms,  conditions  and  requirements  in  said  ordinance  fixed  and  contain- 
ed." The  ordinance  provided  that  the  plans  for  all  structures  must  first 
be  submitted  to  and  approved  by  the  board  of  estimate  and  apportion- 
ment. On  December  31, 1905,  the  board  of  estimate  and  apportionment 
unanimously  approved  the  plans  submitted  to  it  by  the  plaintiff.  There- 
after plaintiff  commenced  the  erection  of  the  bridge  and  completed  the 
construction  thereof  in  accordance  with  such  plans  on  August  31,  1907, 
at  the  approximate  cost  of  $65,000.  On  October  31,  1912,  and  on  Oc- 
tober 9,  1913,  the  board  of  estimate  and  apportionment  adopted  res- 
olutions declaring  the  columns  and  structure  in  question  an  obstruc- 
tion to  public  travel  and  a  nuisance,  and  directed  its  abatement  by 
the,  plaintiff,  and  in  the  event  of  its  failure  to  do  so  authorized  such 
renioval  by  the  president  of  the  borough  of  the  Bronx.  On  December 
12,  1913,  Cyrus  C.  Miller,  the  borough  president,  notified  the  plaintiff 
that  unless  steps  were  taken  by  December  20,  1913,  to  abate  the  nui- 
sance by  removing  the  structure  and  columns  he  would  proceed  to  do 
so.    Thereafter  this  action  was  brought. 

Boston  road  is  a  graded  and  curbed  highway,  100  feet  wide.  The 
roadway  is  60  feet  and  the  sidewalks  on  either  side  20  feet  in  width. 
A  portion  of  the  roadway  16  feet  in  width  has  been  paved  with  as- 
phalt, except  that  as  the  road  approaches  the  bridge  this  asphalt 
broadens  out  to  30  feet  and  continues  under  it  at  that  width.  The  ordi- 
nance granting  plaintiff  the  right  to  cross  Boston  road  required  that 
all  roadway  crossings  and  viaducts  over  streets  shall  be  so  constructed 
as  not  to  interfere  with  the  ordinary  use  of  the  street  as  a  public 
highway;  that  the  railway  shall  be  constructed  in  the  most  modem 
and  approved  manner  of  railway  construction;  that  all  streets  in 
any  way  disturbed  by  such  construction  shall  be  restored  to  their  orig- 
inal condition ;  and  that  in  case  of  the  failure  of  the  grantee  to  restore 
the  street  within  a  reasonable  time  the  city  of  New  York  may,  under 
resolution  of  the  board  of  estimate  and  apportionment,  cause  the  work 
to  be  done  and  collect  the  reasonable  cost  from  the  fund  deposited 
by  the  plaintiff  with  the  city  as  security  for  the  performance  by  it  of 
the  terms  and  conditions  of  the  ordinance.    It  also  provides  that  any 
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superstructure  of  the  railway  crossing  the  street,  and  havii^;  a  length  of 
75  feet  or  less  shall  be  constructed  in  a  single  span,  and  if  more  than 
75  feet,  intermediate  columns  to  support  the  structure  may  be  placed 
in  the  street  in  such  manner  as  may  be  approved.  The  plaintiff's  duty 
under  section  11  of  the  Railroad  Law,  the  terms  of  which  were  sub- 
stantially incorporated  in  the^  ordinance  under  which  the  structure 
was  built,  was  to  restore  Boston  road  to  its  former  state  or  such  a 
state  as  not  unnecessarily  to  have  impaired  its  usefulness,  and  this 
duty  was  a  continuing  one  incident  to  its  franchise.  Hatch  v.  Syra- 
cuse, B.  &  N.  Y.  R.  R.  Co.,  50  Hun,  64,  4  N.  Y.  Supp.  509;  Allen  v. 
Buffalo,  R.  &  P.  R.  R.  Co.,  151  N.  Y.  434,  45  N.  E.  845. 

The  evidence  establishes  that  the  structure  erected  by  the  plaintiff 
not  only  failed  to  comply  with  the  terms  and  conditions  of  the  ordi- 
nance under  which  it  was  built,  but  constitutes  an  unreasonable  obstruc- 
tion of  and  interference  with  the  ordinary  use  of  Boston  road.  The 
bridge  crosses  Boston  road  at  a  sharp  angle.  The  bases  of  the  bridge 
columns  are  from  18%  to  19  feet  apart,  and  as  placed  in  the  roadway 
create  three  bays  or  lanes  of  travel,  each  from  18%  to  19  feet  wide, 
which  in  itself  is  a  source  of  danger  to  traffic.  In  passing  through  these 
bays  traffic  is  forced,  by  reason  of  the  positions  of  the  columns,  out  of 
alignment  with  the  normal  and  natural  line  of  travel  along  the  high- 
way, and  after  passing  beyond  the  bridge  vehicles  are  compelled  to 
make  a  sharp  turn  or  deflection  to  resume  a  normal  course.  This  is 
likely,  in  the  case  of  an  automobile  traveling  at  an  ordinary  rate  of 
speed,  to  cause  a  lurch  or  swing  of  sufficient  force  to  throw  a  passenger 
toward  the  side  of  the  car,  and  on  a  wet  day  to  cause  the  car  to  skid 
off  the  paved  portion  of  the  roadway.  A  vehicle  passing  under  the 
bridge  towards  the  city  of  New  York  would,  if  it  continued  in  the  line 
of  the  bay  or  lane,  run  into  the  sidewalk  of  Boston  road.  It  is  also 
possible  for  traffic  going  in  opposite  directions  to  meet  in  the  middle 
bay  or  lane.  One  of  the  experts  called  by  the  city  described  the  con- 
ditions as  they  appeared  to  him  while  traveling  towards  the  bridge  in 
an  automobile  as  follows: 

"While  traveling  along  this  road  In  an  automobile,  when  yon  first  catch 
sight  of  the  bridge,  you  see  a  duster  of  columns  Irregularly  placed,  with  ap- 
parently no  definite  path  between  any  of  them.  Then,  as  you  keep  approach- 
ing these  columns,  they  seem  to  rotate  or  travel  around,  and  •  ♦  *  at  one 
point  one  path  seems  to  be  open  to  automobiles,  and  as  you  approach  the 
bridge  nearer  another  set  of  paths  comes  Into  view  and  makes  you  believe 
you  are  going  to  pass  through  those,  and  finally  when  you  are  near  the  bridge, 
the  final  bay  as  outlined  or  as  indicated  by  the  pavement  appears  to  be  the 
boy  through  which  the  automobile  natoraUy  passes." 

It  was  proven  upon  the  trial  that  the  plan  of  the  bridge  was  designed 
to  carry  the  railway  across  Boston  road  at  the  least  possible  expense 
to  the  phintiff,  and  that  the  columns  were  placed  in  the  roadway 
without  adaptation  or  reference  to  the  normal  lines  of  traffic  on  Bos- 
ton road.  The  expert  engineers  called  by  the  city  testified  that  the 
columns  as  located  by  the  plaintiff  constituted  an  unnecessary  and  un- 
reasonable interference  with  the  use  of  the  highway,  and  pointed  out 
that  this  could  readily  have  been  avoided,  either  by  eliminating  all  sup- 
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porting  columns  from  the  roadway  or  by  substituting  a  single  line  of 
columns  in  the  center  of  the  street.  The  experts  called  by  the  plaintiff, 
while  denying  that  the  columns  unreasonably  interfere  with  flie  traffic 
along  Boston  road,  admitted  that  either  type  of  bridge  testified  to  by 
the  city's  experts  would  have  interfered  less  with  the  use  of  Boston 
road  as  a  highway.  It  appears  that  Boston  road  is  the  only  diagonal 
highway  leading  from  Bronx  park  into  the  state  of  Connecticut,  and 
that  the  city  is  at  the  present  time  constructing  a  bridge  over  Hutchin- 
son river  at  its  crossing  with  Boston  road,  about  a  mile  east  of  the 
point  of  intersection  in  question,  and  that  when  this  bridge  is  completed 
Boston  road  will  be  the  most  desirable,  continuous,  and  shortest  route 
to  and  from  the  city,  being  more  direct  than  any  otfier  route  to  the  ex- 
tent of  a  mile  or  more.  The  evidence  introduced  by  plaintiff  of  the  av- 
erage number  of  vehicles  using  the  highway  over  a  given  period  of  time, 
and  theoretical  estimates  based  thereon  of  the  average  distance  separat- 
ing such  vehicles,  is  of  no  value  in  determining  whether  or  not  the  col- 
umns constitute  a  menace  and  danger  to  tradSSc.  Testimony  of  this 
character  entirely  overlooks  the  constant  change  and  fluctuation  in 
traffic  conditions  and  the  resulting  congestion  and  concentration  of 
vehicles  using  the  roadway.  A  dangerous  situation  may  arise  at  any 
•minute  or  hour  of  the  day.  In  determining  whether  the  plaintiff's 
bridge  constitutes  an  unreasonable  interference  with  the  use  of  the 
highway  it  is  proper  to  consider  not  merely  the  conditions  created  by 
the  normal  and  customary  amount  of  traffic,  but  also  the  dangers  and 
perils  that  may  arise  from  the  presence  of  dense,  unusual,  and  ex- 
traordinary traffic  upon  that  road.  I  am  therefore  of  opinion,  in  the 
Jight  of  all  the  foregoing  considerations,  that  the  plaintiff's  struc- 
ture and  columns  unreasonably  and  unnecessarily  interfere  with  the 
use  of  Boston  road  aOid  constitute  a  nuisance  in  law. 

[3]  But  it  is  suggested  by  the  plaintiff  that  under  the  terms  of  the 
-ordinance  the  determination  of  the  sufficiency  of  the  plans  of  the  struc- 
tiire  was  committed  to  the  board  of  estimate  and  apportionment,  that 
such  board  unanimously  approved  the  plans  submitted  to  it,  and 
that,  it  being  conceded  that  the  bridge  was  erected  in  accordance  there- 
with, its  duty  under  the  ordinance  was  completely  fulfilled.  This  ar- 
gument is  untenable.  The  duties  and  obligations  of  the  plaintiff  were 
measured  and  defined  by  the  terms  and  conditions  of  tiie  ordinance 
which  it  expressly  contracted  by  agreement  in  writing  to  fulfill.  The 
.power  vested  in  the  board  of  estimate  and  apportionment  under  the 
ordinance  was  merely  to  see  that  its  terms  and  conditions  were  com- 
plied with.  It  had  no  authority  to  alter,  modify,  or  dispense  with  any 
•of  its  provisions  or  to  authorize  a  structure  to  be  built  in  violation 
thereof.  The  plaintiff  was  bound  to  determine  at  its  peril  the  character 
and  type  of  structure  required  by  the  ordinance,  and  which  would  leave 
Boston  road  free  from  unreasonable  interference,  and  any  error  of  the 
board  of  estimate  and  apportionment  in  approving  plans  in  violation 
of  the  provisions  of  the  ordinance  obviously  did  not  operate  to  dis- 
charge the  plaintiff  from  its  obligations  thereunder. 

In  view  of  the  above  conclusion  it  is  unnecessary  to  determine  the 
serious  question  as  to  the  effect  of  the  plaintiff's  failure  to  secure 
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from  the  Public  Service  Commission  a  determination  as  to  the  manner 
in  which  the  crossing  at  Boston  road  should  be  made. 

Judgment  for  defendant  dismissing  the  oomplaint  upon  its  merits. 

Judgment  for  defendant 


(91  Misc.  Bep.  53) 

VOLKENING  V.  RAIMOND. 

(Supreme  Court,  Appellate  Term,  First  Department.    Jane  28,  1915.) 

1.  Landlord  and  Tenant  «s>233 — ^Action  tob  Bxnt— QuBsnoir  fob  Jubt 

— SUBHENDBB  and   ACCEPXANCB'. 

In  an  action  for  rent  under  a  lease,  covenanting  that  In  case  of  fire  tbe 
tenant  should  give  Immediate  notleb  to  tb»  landlord,  who  should  cause 
the  damage  to  be  repaired  forthwith,  and  that  If  the  premises  were  so 
damaged  that  the  lessor  decided  to  rebuild,  tbe  term  should  cease  and 
the  accrued  rent  be  paid  up  to  the  fire,  and  that  If  the  lessee  vacated  tbe 
lessor  might  take  possession  and  relet  for  the  lessee's  acoonnt,  tbe  Ques- 
tion of  an  actual  surrender  and  acceptance  of  tbe  premises  after  a  fire 
held  for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
49,  940-944;  Dec.  Dig.  «=9233.] 

2.  Feauds,  Statute  or  <S=363 — Iwtebest  in  Land — Stbbendeb  of  Lease  job 

Moke  Thaw  One  Yeab. 

The  statute  of  frauds  requires  the  surrender  of  a  lease  for  more  than 
<Hie  year  to  be.ln  writing. 

[Bd.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  SJ  83, 
97-104;  Dec.  IHgv<8=5>e3.] 

3.  Fbauds,  Statute  of  €=»152,  157 — ^Pleading  and  Evidence— Waiveb. 

Where  tbe  lessor  neither  pleaded  that  the  statute  of  frauds  required 
a  surrender  of  a  lease  for  more  than  oae  year  to  be  in  writing,  nor 
objected  to  evidence  tending  to  establish  such  surrender,  he  thereby 
waived  such  provision. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  |{  363- 
366,  371,  372,  377 ;  Dec.  Dig.  <S=»152,  157.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Otto  Volkening  against  Sidney  S.  Raymond.  Judgment 
for  plaintiff  by  direction  of  the  court  after  a  trial  by  jury,  and  defend- 
ant appeals.    Reversed,  and  nevir  trial  ordered". 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHITA- 
KER,  JJ. 

Palmieri  &  Wechsler,  of  New  York  City  (Samuel  Wechsler,  of 
New  York  City,  of  counsel),  for  appellant. 
Carlisle  Norwood,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Action  to  recover  rent  on  a  lease  of  the  third 
floor  of  premises  on  John  street,  New  York  City.  The  premises  were 
originally  leased  to  the  defendant  for  two  years  from  May  1,  '1910. 
The  lease  was  duly  executed  and  delivered  and  the  defendant  occu- 
pied the  premises  thereunder.    It  contained  the  following  provision  : 

"6.  That  the  tenant  shall,  In  case  of  fire,  give  Immediate  notice  thereof  to 
tbe  landlord  who  shall  thereupon  cause  the  damage  to  be  repaired  forthwith ; 
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but  If  the  premises  be  so  damaged  tbat  tbe  landlord  shall  decide  to  rebuild, 
tbe  term  shall  cease  and  tbe  accrued  rent  be  paid  up  to  the  time  of  the  flr&" 

The  lease  was  renewed  and  extended  for  a  further  term  of  one 
year  from  May,  1,  1912,  by  the  execution  of  the  following  agreement: 

"Otto  Yolkening  as  landlord  and  Sidney  S.  Raymond  as  tenant,  do  hereby 
renew  and  extend  the  original  lease  made  between  them— (dated  April  8tb, 

1910,  and  expiring  on  May  1st,  1912,  for  the  premises  now  occupied  by  said 
tenant  on  the  3rd  floor  of  rear  building  No.  17  John  street,  horou^  of  Man- 
hattan, dty  of  New  York) — for  a  further  term  of  one  year  beginning  on  May 
1st,  1912,  and  ending  on  May  Ist,  1913,  upon  the  same  terms  and  conditions 
and  covenants  as  contained  in  said  original  lease,  except  as  to  the  following 
changes  and  modifications: 

"It  is  agreed  by  and  between  the  parties  hereto  that.  Instead  of,  the  rent 
specified  in  said  original  lease  the  rent  during  the  term  of  this  renewal  and 
extension  shall  be  twelve  hundred  ($1200.00)  dollars  per  annum,  to  be  paid 
in  equal  monthly  payments  in  advance  on  the  first  day  of  each  and  every 
month  of  said  term. 

"It  Is  further  agreed  and  understood  by  and  between  the  parties  hereto, 
that  the  whole  of  the  15th  clause  of  19  lines  contained  in  the  said  original 
lease  (giving  the  landlord  the  privilege  to  cancel  said  lease  after  April  30th, 

1911,  upon  the  payment  of  a  certain  sum  of  money  to  the  tenant,  etc.)  is,  for 
the  purposes  of  this  renewal  and  extension,  hereby  canceled  and  declared  nuU 
and  void,  the  same  as  if  the  said  clause  were  not  written  in  said  original 
lease." 

On  March  28,  1913,  said  original  lease  was  again  extended  and 
renewed  by  the  due  execution  by  the  parties  of  the  fdlowing  instru- 
ment: 

"Otto  Volkenlng  as  landlord,  and  Sidney  S.  Raymond  as  tenant,  do  hereby 
renew  and  extend  the  original  lease  made  between  them — (dated  April  Sth, 
1910,  and  thereafter  extended  and  renewed  up  to  May  1st,  1913,  for  the  prem- 
ises as  now  occupied  by  the  said  tenant  on  the  3rd  floor  of  rear  building 
No.  17  John  street  borough  of  Manhattan,  city  of  New  York) — for  the  further 
term  of  one  year  from  May  1st,  1913,  to  May  1st,  1914,  upon  the  same  terms, 
conditions,  covenants  and  rents  as  was  spedfled  in  the  renewal  and  extension 
dated  March  29th,  1912,  made  for  tbe  year  from  May  1st,  1912,  to  May  1st, 
1913." 

The  original  lease  also  contained  a  covenant  that  if  the  lessee  va- 
cated the  premises  the  landlord  might  enter,  take  possession,  and  re- 
let the  same  for  the  account  of  the  lessee. 

The  defendant  was  in  the  actual  possession  of  the  premises  on  the 
10th  day  of  April,  1913,  when  a  fire  occurred.  The  extent  of  the 
damage  done  by  this  fire  is  disputed.  Plaintiflf  maintained  that  only 
repairs  were  required  to  restore  the  building.  Defendant  claims  that 
the  building  was  practically  destroyed,  that  at  least  it  was  destroyed 
within  the  meaning  of  paragraph  5  of  the  lease  above  quoted.  What- 
ever the  facts  may  be  in  this  respect  the  premises  of  the  defendant 
were  certainly  rendered  untenantable  for  a  considerable  period  of  time. 
Defendant  vacated  the  premises  on  the  15th  day  of  April,  five  days 
after  the  fire.  Plaintiflf  restored  the  premises,  and  the  evidence  tends 
to  show  that  the  restoration  was  practically  completed  about  June 
4,  1913.  After  defendant  left  the  premises  plaintiff  took  possession 
and  rented  them  for  the  account  of  defendant. 

Defendant's  answer  contains  denial,  and  sets  up  as  defense,  first. 
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that  plaintiff  failed  to  comply  with  the  fifth  paragraph  of  the  lease, 
inasmuch  as  he  failed  to  have  the  repairs  made  to  the  building  "forth 
with" ;  that  the  building  was  practically  destroyed  and  rebuilt  within 
the  meaning  of  said  paragraph  5,  which  terminated  the  lease;  that 
defendant  was  compelled  to,  and  did,  actually  surrender  the  posses- 
sion of  the  premises  to  the  plaintiff,  who  accepted  such  surrender  and 
released  defendant  from  further  liability.  Defendant  also  sets  up  a 
coimterclaim,  based  upon  the  surrender  of  the  premises  to  plaintiff 
and  his  acceptance  thereto  and  plaintiff's  failure  to  repair  forthwith, 
and  demanded  affirmative  judgment  for  the  sum  of  $50,  the  amount 
of  the  rent  from  April  IS,  1913,  to  May  1,  1913. 

[1J  The  plaintiff  interposed  a  reply  to  defendant's  counterclaim, 
which  consisted  of  a  specific  denial  of  the  allegations  of  defendant's 
counterclaim.  The  issues  raised  by  the  pleadings  and  upon  which 
the  parties  went  to  trial  were:  Was  there  an  actual  surrender  and 
acceptance  of  the  premises?  Did  the  plaintiff,  landlord,  repair  "forth- 
with" within  the  meaning  of  the  terms  of  the  lease  ?  Did  the  restora- 
tion of  the  premises  constitute  a  repair  or  a  practical  rebuilding 
thereof?  There  was  evidence  adduced  by  the  defendant  that  tended 
to  support  his  contentions  in  respect  to  all  these  issues.  The  court 
refused,  however,  to  allow  defendant  to  go  to  the  jury,  and  directed  a 
verdict  for  plaintiff.  There  was,  we  think,  sufficient  evidence  upon 
which  to  go  to  the  jury  upon  the  question  of  surrender.  It  may  be 
the  court  in  its  descretion  would  have  set  the  verdict  aside  had  it 
been  in  favor  of  defendant ;  nevertheless,  there  being  a  conflict  in  the 
evidence  upon  this  question,  we  think  the  jury  should  have  been 
allowed  to  pass  upon  it  in  the  first  instance.  McDonald  v.  Met.  St. 
R.  R.  Co.,  167  N.  Y.  66,  60  N.  E.  282.  Defendant  swore  positively 
to  conversations  with  the  plaintiff  landlord,  in  which  the  plaintiff 
first  said  that  he  could  do  nothing  at  present  in  regard  to  the  repairs 
until  the  insurance  had  been  adjusted.  Subsequently,  and  before  the 
repairs  had  been  begun,  defendant  told  plaintiff,  in  substance,  that  his 
business  was  being  injured  by  reason  of  not  being  able  to  go  oa  with 
his  work.  Whereupon  plaintiff  told  defendant,  "You  can  get  another 
loft,  and  I  will  get  another  tenant,  and  I  release  you."  Whereupon 
defendant  did  actually  rent  another  loft,  and  plaintiff  took  possession. 
This  conversation  was  denied  by  the  plaintiff,  and  there  are  circum- 
stances disclosed  by  the  evidence  tending  strongly  to  indicate  that 
plaintiffs  denial  was  true,  but  whether  or  not  it  was  true  should 
have  first  been  passed  upcrn  by  the  jury,  and  defendant's  request  that 
the  questions  should  be  submitted  to  the  jury,  we  think,  should  not 
have  been  denied  by  the  court. 

[2,  3]  The  plaintiff  claims  that  the  term  of  the  lease  at  the  time  of 
the  alleged  surrender  was  for  more  than  one  year,  and  therefore  the 
statute  required  the  surrender  to  be  in  writing.  We  agree  with  the 
plaintiff  in  his  construction  of  the  lease  and  renewal  in  this  respect, 
but  plaintiff  has  waived  the  provisions  of  the  statute;  he  neither 
pleaded  it  in  his  reply,  nor  did  he  object  to  the  testimony  tending  to 
establish  surrender.  Embury  v.  Connor,  3  N.  Y.  512,  53  Am.  Dec. 
325 ;  Matter  of  Application  of  Elverd  Cooper,  Mayor,  93  N.  Y.  507 ; 
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Sentenis  r.  Ladtw,  140  N.  Y.  463,  35  N.  E.  650,  37  Am.  St.  Rep.  569; 
Wells  V.  Monihan,  129  N.  Y.  161,  29  N.  E.  232;  Matthews  v.  Mat- 
thews, 154  N.  Y.  288,  48  N.  E.  531. 

It  is  unnecessary  to  discuss  the  other  question  rais^  by  the  appel- 
lant, inasmuch  as  a  new  trial  ,must  be  ordered. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 

LEHMAN,  J.,  concurring  in  result. 


WILSON  V.  SILVEBMAN. 
(Supreme  Ooart,  Appellate  Term,  First  Department    June  28,  WIS.) 

1.  CouBTS  «=»189 — ^MuKioiPAi.  CouBTS— Defaults — Vaoaxiok — ^Pasties  En- 

titled. 

In  an  action  in  the  Municipal  Court,  the  cause  was  dismissed  because 
of  plaintiff's  failure  to  an)ear.  Held  that,  as  plaintiff  may  disconOnne 
at  any  time  before  final  submission,  defendant  was  not  entitled  to  have 
the  dismissal  set  aside  and  the  cause  restored  to  the  calendar. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dl«.  U  409,  412,  413, 
429,  458 ;  Dec.  Dig.  <S=>189.] 

2.  CouKTS  <S=»18fl — Municipal  Coubts — Dismissal. 

Where  plaintiff  fails  to  appear  in  the  Municipal  Court,  nothing  but  a 
dismissal  can  follow. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  fS  409,  412,  413, 
429,  458;  Dec.  Dig.  <es»189.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Hyman  Wilson  against  Benjamin  Silverman,  first  name 
"Benjamin"  being  fictitious,  etc.  From  an  order  denying  defend- 
ant's motion  to  vacate  a  judgment  of  dismissal  entered  in  favor  of 
defendant,  he  appeals.    Affirmed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Goldfein  &  Weltfisch,  of  New  York  City  (Joseph  Goldfein,  of  New 
York  City,  of  counsel),  for  appellant. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Meyers,  of 
New  York  City,  of  counsel),  for  respondent 

GUY,  J.  After  several  adjournments,  and  two  days  before  the  case 
had  been  last  set  for  trial,  the  parties  stipulated  that  the  trial  might  be 
again  adjourned  from  October  22,  1914,  to  October  29,  1914.  The 
appellant  claims  that  the  plaintiff  agreed  to  appear  on  the  22d  and 
adjourn  the  matter  until  the  29th  of  October,  It  appears  that  on  Oc- 
tober 22d  no  one  appeared  on  either  side  and  the  action  was  dismissed 
by  the  trial  justice.  Thereafter,  on  November  6,  1914,  the  defendant 
moved  for  an  order  restoring  the  case  to  the  calendar  for  trial  and  to 
set  the  case  down  for  November  19,  1914.  This  motion  was  denied, 
and  the  defendant  appeals  from  the  order  denying  such  motion.    The 
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appeUatit'  claims  that  this  is  in  effect  an  order  denying  a  motion  to 
open  a  default,  and  we  will  so  consider  it. 

[1, 2]  It  is  impossible  to  discover  upon  what  theory  the  defendant 
can  have  any  standing  in  court.  Assuming  that  the  case  was  restored 
to  the  calendar,  and  the  plaintiff  again  failed  to  appear,  the  defendant 
could  not  proceed,  and  another  dismissal  would  result,  leaving  the  de- 
fendant in  precisely  the  same  situation  as  now.  A  plaintiff  under  the 
circumstances  might  move  to  open  his  default  and  have  the  case  re- 
stored, as  was  done  in  each  of  the  cases  cited  by  the  appellant  in  his 
brief ;  but,  when  the  plaintiff  fails  to  appear  in  the  Municipal  Court, 
nothing  but  a  dismissal  can  follow.  A  judgment  of  dismissal,  with 
appropriate  costs,  might  properly  have  been  entered  against  the  plain- 
tiff upon  his  default ;  but  he  cannot  be  compelled  to  proceed  with  a 
trial  unless  he  so  desires.  He  may  discontinue  at  any  time  before  the 
case  is  finally  submitted,  and  the  failure  to  appear  is  a  discontinuance 
of  the  action,  unless  plaintiff  moves  to  open  his  default  and  be  allowed 
to  proceed  with  the  case. 

Order  affirmed,  with  costs.   All  concur. 


(91  JSUsc.  Bep.  1) 

KOSSOFB^  V.  KUPFERBERG  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1916.) 

1.  Tbial  ^=>143 — QnEsrnoH  fob  Jubt — Confuct  in  Dvidence. 

Where  the  evidence  is  confflctlng,  the  question  Is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  342,  343 ;  Dec.  Dig. 
«=»143.] 

2.  Evidence    *=»380  —  Doctjmbntabt    Evidence  — Authentication  — X-Rat 

PlCTCBE. 

Where  a  medical  witness  for  plaintiff  produced  an  X-ray  blueprint,  and, 
In  reply  to  the  question  whether  it  correctly  showed  the  po8iti<xi  of  the 
fingers  In  the  palm  of  plaintiff's  injured  hand  at  the  time  of  trial,  said 
that  It  explained  the  reason  of  the  deformities  he  had  found,  the  admis- 
sion of  an  X-ray  blueprint  to  show  the  part  of  the  hand  Injured,  without 
other  evidence  that  an  X-iay  picture  was  taken  of  plaintiff's  hand  or 
that  the  one  produced  was  a  picture  of  the  hand,  was  incompetent  and, 
In  view  of  the  verdict  of  $1,500,  reversible  error, 

[Bd.  Note. — For  other  cases,  see  Evidence,  Gent  Dig.  §  1657;  Dec.  Dig. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Ation  by  Joseph  Kossoff  against  Simon  Kupferberg  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Leonidas  Dennis,  of  New  York  City  (William  Dike  Reed,  of  New 
York  City,  of  counjsel),  for  appellants. 

Isidore  Apfel,  of  New  York  City  (Moses  Feltenstein,  of  New  York 
City,  of  counsel),  for  respondent 
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GUY,  J.  The  action  is  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  through  the  defendants'  negligence. 

[i]  On  July  18,  1913,  the  plaintiff  was  pushing  a  peddler's  cart  in 
a  westerly  direction  on  Houston  street,  between  Attorney  and  Clinton 
streets,  and  he  claimed  that  while  turning  to  the  left,  so  as  to  get 
around  a  wagon  which  was  standing  alongside  the  northerly  curb, 
defendants'  wagon  came  behind  him,  struck  the  cart,  causing  it  to 
swerve,  so  that  his  right  hand  was  brought  in  contact  with  and  crush- 
ed by  the  wagon.  The  testimony  introduced  on  behalf  of  the  defend- 
ants was  that  the  plaintiff  ran  his  cart  into  the  wagon,  and  thus 
brought  the  injuries  on  himself.  The  conflicting  evidence  required 
the  submission  of  the  issues  to  the  jury. 

[2]  The  serious  question  in  the  case  is  whether  reversible  error  was 
committed  by  the  admission  in  evidence  of  a  so-called  X-ray  blue- 
print of  plaintiff's  injured  hand  and  testimony  in  relation  to  that 
paper.  Dr.  Nammack,  called  as  a  witness  in  behalf  of  the  plaintiff, 
testified  that  he  examined  him  March  18,  1915,  one  year  and  eight 
months  after  the  accident,  and  stated  the  nature  and  extent  of  the 
injury.  He  also  said  that,  with  respect  to  the  case,  he  consulted  the 
records  of  Bellevue  Hospital,  to  which  the  plaintiff  was  taken  after 
the  accident,  and  that  he  brought  a  paper  with  him,  the  X-ray  blue- 
print, which  was  produced  in  court.  Plaintiff's  counsel  then  asked 
the  witness  if  the  blueprint  correctly  showed  the  position  at  the  time 
of  the  trial  of  the  fingers  in  the  palm  of  plaintiff's  hand;  but  instead 
of  answering  the  question  the  witness  replied,  "That  X-ray  photo- 
graph explainis  the  reason  of  the  deformities  I  found."  Over  the  de- 
fendants' exception  the  court  refused  to  strike  out  the  answer.  The 
photograph  was  then  offered  and  admitted  in  evidence  "to  show  the 
jury  in  what  part  of  the  hand  the  injury  occurred,"  as  stated  by  the 
court,  and  the  witness  testified  in  more  or  less  detail  as  to  the  injuries, 
with  the  assistance  o'f  the  picture.  As  the  blueprint  purported  to 
show,  not  merely  the  location  of  the  injury,  but  also  its  extent  more 
or  less,  it  is  doubtful  whether  the  limitation  placed  upon  its  admis- 
sion in  evidence  by  the  trial  justice  could  be  effective.  Plaintiff's 
counsel  then  asked  the  witness  whether  the  photogjraph  correctly 
showed,  at  the  time  of  the  trial,  the  situation  or  condition  of  plain- 
tiff's hand  and  the  relative  position  of  the  bones,  which  question  was 
objected  to,  objection  overruled,  and  exception  taken;  and  the  wit- 
ness answered,  "It  corresponds  to  the  deformities  and  disabilities  I 
found." 

Further  than  the  testimony  of  the  doctor  that  he  consulted  the  rec- 
ords of  Bellevue  Hospital  in  regard  to  the  case,  there  is  no  evidence 
either  that  an  X-ray  picture  was  taken  of  the  plaintiff's  hand  or  that" 
the  blueprint  produced  was  a  picture  of  the  hand;  and  while  per- 
haps it  would  have  been  proper  for  the  witness  to  testify  that  the 
picture  represented  the  position  and  condition  of  the  bones  at  the 
time  he  made  his  examination,  if  as  aa  expert  and  without  the  aid  of 
the  photograph  he  could  so  testify,  the  witness  did  not  state  that  it 
was  such  representation,  but  that  it  "explains  the  reason  of  the  de- 


Digitized  by 


Google 


Slip.  Ct.)  SENNET  V.  NEW  TOBK  BT8.  CO.  161 

formities  I  found,"  and  "corresponds  to  the  deformities  and  disabil- 
ities I  found." 

The  jury  found  a  verdict  in  favor  of  plaintiff  for  $1,500,  and  it  is 
probable  that  the  amount  of  the  verdict  was  influenced  by  this  in- 
competent evidence. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellants  to  abide  the  event    All  concur. 


(90  Misc.  Kep.  672) 

KENNEY  V.  NEW  YORK  BYS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  2.3,  1915.) 

1.  Cabbiebs  ®s»373 — Transfer  of  Passenqeb — Arbamqement  Between  Cou- 

PANIES. 

A  street  railway  company,  to  whose  car  a  passenger  transferred  from 
a  car  of  another  compcmy,  was  liable  for  the  act  of  the  conductor  of  the 
first  company  In  Issuing  an  insufficient  transfer  under  a  transfer  agree- 
ment between  'the  companies. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Cent,  Dig.  §  1461 ;  Dec.  Dig. 
«=»37S.] 

2.  Cabriebb  ®=>366-^Transfeb  of  Passenoebs — Biohtb  of  Pabsengeb — Con- 

necting Railways. 

The  conductor  of  a  street  railway  company,  recelrlng  a  passenger  from 
another  Une,  with  which  it  had  transfer  agreement,  was  charged  with 
knowledge  of  Its  own  schedules,  and  was  bound  to  give  due  consideration 
to  the  x)assenger's  statement  that  a  transfer  presented  by  him  shortly 
after  an  hour  at  which  It  was  marked  to  expire  was  given  to  him,  but 
shortly  before  the  time  limited,  and  that  the  time  had  expired  while  he 
was  waiting  at  the  transfer  point,  and  it  was  liable  for  ejecting  him  for 
refusal  to  pay  fare. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  ii  1409, 1410, 1423-> 
1432;  Dec.  Dig.  ®=>356.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Michael  Kenney  against  the  New  York  Railways  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 
Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  J  J. 

James  L.  Quackenbush,  of  New  York  City  (H.  J.  Smith,  of  New 
York  City,  of  counsel),  for  appellant. 

Louis  Cohn,  of  New  York  City  (George  W.  Smyth  and  Louis  Cohn, 
both  of  New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  This  action  is  brought  for  damages  incurred  by  plain- 
tiff in  having  been  ejected  from  a  car  operated  by  defendant. 

Plaintiff,  accordin^f  to  his  own  story  (defendant  having  rested  on 
plaintiff's  case),  boarded  a  Fifty-Ninth  Street  east-bound  car  at  Sixth 
avenue  at  8  or  10  minutes  to  3  o'clock  in  the  afternoon.  He  re- 
quested and  received  a  transfer  on  which  the  hour  "3  p.  m."  was 
canceled.    The  transfer  ticket  reads : 

"(3ood  only  •  •  •  if  presented  before  the  time  canceled  at  intersection 
of  Issolng  line  and  a  line  named  th^eon." 

^saTot  oOter  oaaea  tee  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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Plaintiiaf  objected  to  the  short  time  intervening  before  3  o'clock, 
but  tlie  conductor  of  the  Fifty-Ninth  Street  car  said :  "That  is  good 
for  a  hour  yet."  At  Fifty-Ninth  street  and  Lexington  avenue,  at 
about  5  minutes  to  3,  plaintiff  alighted  and  waited  for  an  uptown 
car,  desiring  to  take  one  which  ran  to  Lenox  avenue.  It  was  a  rainy 
afternoon,  and  he  waited  until  some  minutes  past  3  before  such  a  car 
passed,  which  he  then  boarded.  The  conductor  accepted  the  ticket 
under  protest,  and  at  the  car  bams  at  Ninty-Ninth  street  plaintiff  was 
told  that  he  must  either  pay  his  fare  or  aUght.  When  he  refused 
to  pay  he  was  ejected.  It  is  conceded  that  the  Fifty-Ninth  Street 
line  is  not  operated  by  the  same  company  as  the  Lexington  Avenue; 
that  the  transfer  arrangements  existed  between  them. 

[1]  Appellant  urges  that,  if  plaintiff  had  a  cause  of  action,  it  is 
against  the  Fifty-Ninth  Street  line  alone,  and  merely  for  negligence  or 
failure  to  give  him  an  adequate  transfer.  On  that  point,  however, 
it  is  to  be  observed  that,  by  virtue  of  the  transfer  arrangements  be- 
tween the  two  companies,  the  defendant  is  clearly  liable  for  the  act 
of  the  Fifty-Ninth  Street  conductor  as  its  agent  for  the  purpose  of 
issuing  the  transfer.  Jacobs  v.  Third  Avenue  Ry.  Co.,  71  App.  Div. 
199,  75  N.  Y.  Supp.  679.  Moreover,  the  contractual  obligations  be- 
tween the  two  companies  and  the  passenger  are  the  same  under  what 
is  called  a  "voluntary"  transfer  agreement  as  under  a  statutory  re- 
quirement. Georgia  Ry.  &  Elec.  Co.  v.  Baker,  125  Ga.  562,  564, 
565,  54  S.  E.  639,  7  L.  R.  A.  (N.  S.)  103,  114  Am.  St.  Rep.  246,  5 
Ann.  Cas.  484.  But  this  point  is  immaterial  to  the  cause  of  action  in 
the  present  case. 

[2]  The  appellant's  substantial  contention  is  that,  as  the  transfer 
was  not  good  on  its  face  when  presented  to  defendant's  conductor, 
he  was  justified  in  ejecting  the  plaintiff,  in  conformity  with  the  doc- 
trine laid  down  in  Monnier  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  175  N.  Y. 
281,  67  N.  E.  569,  62  L.  R.  A.  357,  96  Am.  St.  Rep.  619.  It  may 
be  said  in  passing  that  appellant's  citation  of  Nicholson  v.  Brooklyn 
Heights  Ry.  Co.,  118  App.  Div.  13,  103  N.  Y.  Supp.  310,  is  irrelevant, 
because  in  that  case  the  time  limit  had  already  expired  when  the 
conductor  gave  the  transfer,  and  the  passenger  observed  that  fact. 

Similarly,  in  the  case  of  Weber  v.  Rochester,  S.  &  E.  R.  R.  Co.,  145 
App.  Div.  84,  at  pages  86,  87,  129  N.  Y.  Supp.  304,  it  appears  that 
the  transfer  ticket  involved  had  no  hour  canceled  at  all,  although  the 
transfer  regulations  printed  on  its  back  "in  plain  type"  called  atten- 
tion to  the  fact  that  the  passenger  "should  see  that  line  aod  time  are 
correctly  punched." 

In  the  case  at  bar,  it  is  undenied  that  the  transfer  was,  both  in  fact 
and  on  its  face,  perfectly  good  when  issued;  plaintiff  merely  com- 
plaining that  the  time  intervening  before  the  hour  canceled,  namely, 
3  p.  m.,  was  too  short. 

In  the  Monnier  Case,  a  passenger  had  boarded  a  train  at  a  sta- 
tion where  a  ticket  office  existed.  By  statute  (L.  1857,  c.  228,  §  1) 
the  railroad  was  required  at  every  such  station  to  keep  the  office 
open  at  least  one  hour  prior  to  the  departure  of  a  train.  By  section 
2  any  person  who  entered  a  train  at  such  a  station  was  required  to 
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pay  a  certain '  additional  fare.  A  rule  of  the  company,  said  to  be 
"saactioned"  by  the  statute,  required  the  conductor  to  exact  an  ad- 
ditional fare  from  a  passoiger  who  boarded  the  train  at  such  a  sta- 
tion without  presenting  a  ticket.  Plaintiff  had  no  ticket,  because,  as 
he  explained  to  the  conductor,  the  ticket  agent  was  absent  when 
plaintiff  tried  to  buy  his  ticket,  during  the  10  minutes  prior  to  the 
leaving  of  the  train.  The  prevailing  opinion  (at  page  285  of  175  N. 
Y.,  67  N.  E.  569,  62  U  R,  A.  357,  96  Am.  St.  Rep.  619)  says  that 
the  rule  to  which  I  have  referred  was  "concededly  a  valid  and  rea- 
sonable regulation."  This  disposes  of  the  doubt  whether  the  statute 
really  sanctioned  any  rule  other  than  one  in  strict  conformity  with 
its  terms,  namely,  that  an  additional  fare  might  be  exacted  only  in 
case  a  passenger  boarded  a  train  at  a  station  at  which  the  ticket  of- 
fice had  actually  been  open,  during  the  hour  preceding  its  departure. 
However,  as  pointed  out  by  Cullen,  J.,  in  Parish  v.  U.  &  D.  R.  R.  Co., 
192  N.  Y,  353,  358,  85  N.  E.  153,  the  point  on  which  four  judges 
OMicurred  in  the  Monnier  Case,  was  "that  the  conductor  could  have 
no  knowledge  on  the  subject  (of  the  passenger's  excuse);  that  he 
was  not  bound  to  accept  the  passenger's  statement" ;  and  that  there- 
fore the  passenger  should  have  complied  with  the  request.  Also  "that 
the  condu(;tor  was  necessarily  ignorant  of  thQ  facts  and  was  justified 
in  acting  on  appearances."  In  the  concurring  opinion  in  the  Monnier 
Case,  the  language  employed  (page  290  of  1/5  N.  Y.,  page  572  of  67 
N.  E.  [62  L.  R.  A.  357,  96  Am.  St.  Rep.  619])  is: 

"Tbe  condnctor  did  not  know  and  ordinarily  could  not  know  wbether  the 
ticket  ofHce  there  bad  been  kept  open  contlnnously  for  an  hour  before  tbe 
departure  of  the  train.    He  bad  a  right  to  act  on  ai^earances." 

Now,  in  the  case  at  bar,  in  the  first  place,  it  is,  to  say  the  least,  ex- 
ceedingly doubtful  whether  the  learned  judge  below  was  not  entirely 
right  in  charging  that,  from  the  language  of  the  transfer,  it  was  good 
if  the  passenger  was  actually  present  at  the  point  of  intersection 
ready  to  take  a  car  prior  to  the  time  limit.  Ine  transfer  does  not 
say  that  it  must  be  "presented  to  a  conductor  at  the  intersection, 
etc,"  prior  to  the  hour  canceled.  See,  also,  the  intimation  to  that 
effect  in  Heffron  v  Dtlroit  City  R.  Co.,  92  Mich.  406,  411,  52  N.  W. 
802,  16  L.  R.  A.  345,  31  Ain.  St.  Rep.  601.  But  the  point  upon  which 
I  base  my  opinion  that  the  charge  of  tbe  learned  judge  below  was 
correct  is  that  this  case  differs  radically  from  the  Monnier  Case  in 
that  the  conductor  "ordinarily  could  know"  and  in  fact,  in  this  case, 
must  have  known  that  his  car  was  the  first  car  which  passed  the  in- 
tersection after  the  hour  canceled.  Concededly  the  plaintiff  might 
have,  according  to  the  very  terms  of  the  transfer,  even  if  construed 
as  appellant  claims,  boarded  any  one  of  defendant's  cars  which  passed 
the  point  of  intersection  up  to  the  moment  of  3  o'clock.  It  must  be 
assumed  not  only  that  the  conductor  of  the  car  involved  could  know, 
but  that  he  actually  did  know,  the  running  schedule  of,  and  the  in- 
terval between,  cars  on  his  own  line;  that  is  manifestly  part  of  the 
business  of  a  conductor.  In  line,  therefore,  with  the  express  distinc- 
tion made  in  the  Monnier  Case,  the  conductor  of  defendant  was  bound 
to  give  due  consideration  to  the  explanation  of  the  plaintiff,  the  ac- 
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curacy  or  correctness  of  which  has  not  been  assailed  by  the  defend- 
ant. Indeed,  it  has,  by  the  jury  herein,  been  found  to  be  true.  It 
involved  the  fact  known  to,  or  which  should  have  been  known  by, 
the  conductor  that  cars  running  on  this  line  to  the  terminal  to  which 
plaintiff  desired  to  go  ran  on  a  headway  of  some  8  or  10  minutes, 
and  that  therefore  the  terms  of  the  transfer,  as  expressed  on  its 
face,  has  been  lived  up  to  by  the  plaintiff;  and  that  his  failure  to 
present  such  transfer  to  a  conductor  on  a  car  preceding  that  of  the 
one  involved  was  due  to  the  fact  that,  during  the  interval  between 
some  minutes  before  3  and  the  time  of  its  actual  presentation,  no 
car,  except  the  one  involved,  had  passed  the  point  of  intersection. 

In  this  view  of  the  case,  it  is  unnecessary  to  refer  to  a  number  of 
cases  that  have  been  cited  by  respondent,  such  as  Jenkins  v.  Bklyn. 
Hts.  R.  R.  Co.,  29  App.  Div.  8,  51  N.  Y.  S'upp.  216,  Jacobs  v.  Third 
Ave.  R.  Co.,  71  App.  Div.  199,  75  N.  Y.  Supp.  679,  and  Daniel  v. 
Bklyn.  Hts.  R.  R.  Co.,  67  Misc.  Rep.  78,  121  N.  Y.  Supp.  577,  which, 
on  their  face,  sustain  the  respondent's  claim  or  to  resolve  the  ques- 
tion suggested  in  the  Nicholson  Case,  supra,  whether  the  Jenkins 
and  Jacobs  Cases  must  not  be  regarded  as  having  been,  in  some  de- 
gree, modified  by  the  subsequent  Monnier  Case. 

The  judgment  should  therefore  be  affirmed,  with  costs.  All  con- 
cur. 


PAY  v.  INTEBBOEOUGH  BAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  23,  1915.) 

Masteb  and  Sebvant  ®=»89 — Injuries  to  Servant — LiABiLrrT  of  Mastbb. 
The  guard  on  an  elevated  train  went  upon  the  tracks  at  the  direction 
of  the  conductor  to  assist  the  motorman  to  raise  the  shoe  of  a  disabled 
car  from  the  third  rail.  The  train  was  between  stations.  No  precautions 
were  taken  to  flag  on-coming  trains,  and  one  struck  the  guard.  Held, 
that  the  company  was  liable  under  the  Employers'  Uabillty  Act  (ConsoL 
I«ws,  c.  31,  Sfi  200-204) ;  It  not  appearing  that  the  guard  was  guilty  ot 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  ff 
153-156;  Dec.  Dig.  «S=>89.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  William  Fay  against  the  Interborough  Rapid  Transit 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Sol  Simmons,  of  New  York  City  (Thomas  E.  Courtney,  of  Cort- 
land, of  counsel),  for  appellant. 

James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames  and  John 
Montgomery,  both  of  New  York  Qty,  of  counsel),  for  respondent. 

PAGE,  J.  Plaintiff  was  in  the  employ  of  the  defendant  as  a  guard 
on  the  elevated  railroad.  The  train  upon  which  he  was  employed  be- 
came disabled  through  some  defect  in  the  electric  appliances  in  the 

^=>Por  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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first  car.  In  order  that  the  motorman  could  run  the  train  from  aa- 
other  motor  car,  it  became  necessary  to  cut  off  the  current  from  the 
first  car.  The  conductor  ordered  the  plaintiff  to  assist  the  motor- 
man.  The  motorman  and  plaintiff  descended  to  the  track  and  were 
engaged  in  raising  the  shoe,  which  rests  upon  the  third  rail,  and 
tying  it  up,  in  order  that  there  might  be  no  contact  with  the  third 
rail,  which  carries  the  electric  current.  In  order  to  do  this  work  it 
was  necessary  for  the  plaintiff  to  stoop  down  alongside  the  train 
between  the  tracks  upon  which  his  train  stood  and  the  track  upon 
which  express  trains  were  running.  The  train  stood,  not  at,  but 
between,  staticms.  No  one  was  detailed,  either  to  warn  the  plaintiff 
of  an  approaching  train  or  signal  such  train.  While  engaged  in  his 
work  an  express  train  passed,  and  without  any  warning  signal  hav- 
ing been  given  struck  plaintiff,  inflicting  serious  injuries. 

The  action  was  brought  under  the  Employers'  Liabilty  Act.  At 
the  end  of  plaintiff's  case  the  court  granted  defendant's  motion  to 
dismiss  the  complaint.  This  was  manifest  error.  The  plaintiff  had 
proved  a  prima  facie  case  of  injury  by  reason  of  the  negligence  of  the 
defendant,  and  it  did  not  appear  as  a  matter  of  law  that  he  was 
chargeable  with  contributory  negligence. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


GAIB  V.  GBFFNER. 
(Supreme  Court,  Appellate  Term,  First  Department    Jnne  28,  1915.) 

Biixs  AND  Notes  ^»523 — ^Action  on  Check — Pboof  of  Vaud  Tbansfeb. 

Where,  In  an  action  on  a  check  given  by  defendant  to  B.,  Indorsed  by 
the  payee  and  C.  T.  &  Sons,  and  claimed  by  plaintiff  to  have  been  received 
by  him  from  C.  T.  &  Sons,  one  W.  T.  testified  that  the  Indorsement  was 
In  his  handwriting,  and  that  he  got  the  check  from  B.,  "gave  money  for 
It,"  and  sold  It  to  plalntlfl  after  payment  had  been  refused,  but  there  was 
no  proof  of  the  relation  between  W.  T.  and  C.  T.  &  Sons  or  proof  that  C. 
T.  &  Sons  transferred  the  check  to  plaintiff,  judgment  was  properly  ren- 
dered for  defendant 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  Jf  1822- 
1825;  Dec.  Dig.  <8=>523.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Harry  A.  Gair,  as  assignee,  against  Isaac  Geffner.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Benjamin  Berinstein,  of  New  York  City,  for  appellant. 

David  Scheinhorn,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  action  was  brought  by  the  plaintiff  upon  a 
check  given  t^  defendant  to  one  Bolinskie.  Plaintiff  claims  to  have 
received  the  check  from  Charles  Thomas  &  Sons.  The  check  bears 
the  indorsement  of  the  payee  and  of  Charles  Thomas  &  Sons.    Upon 
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the  trial  one  William  Thomas  was  sworn  and  testified  that'  the  in- 
dorsement Charles  Thomas  &  Sons  on  the  check  was  in  his  handwriting, 
and  that  he  got  it  from  Bolinskie,  and  that  he  "gave  money  for  it." 
He  sent  it  to  the  bank,  and  it  was  returned  "payment  stopped,"  and 
he  then  sold  it  to  Gair,  the  plaintiflF.  At  the  close  of  the  trial  the  court 
below  gave  a  judgment  for  the  defendant.  It  is  clear  that  there  was 
a  material  defect  in  plaintiff's  proof.  What  relation  William  Thomas, 
who  concededly  indorsed  upon  the  check  the  words  "Charles  Thomas 
&  Sons,"  stood  to  these  parties,  in  no  way  appears,  nor  was  it  shown 
that  Charles  Thomas  &  Sons  transferred  the  check  to  the  plaintiff. 
The  judgment  should  be  affirmed,  without  prejudice  to  a  new  action. 
Judgment  affirmed,  with  costs,  but  without  prejudice  to  a  new  ac- 
tion. 


CONGRESS  TUCKING  CO.  v.  ALTON  DRESS  &  WAIST  CO.,  Inc.,  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.     June  28,  1915.) 

Bills  and  Notes  €=3523 — Action — Failure  of  Pboof — Indobsement. 

In  an  action  to  recover  against  defendant  as  the  maker  of  a  check, 
alleging  the  payee's  indorsement  and  delivery  of  the  check  for  a  valuable 
consideration  to  the  party  who  had  delivered  It  to  plaintiff,  where  each 
Indorsement  and  delivery  was  denied,  and  the  plaintiff's  only  evidence 
was  that  it  received  the  check  from  the  last  Indorsee,  there  was  a  fail- 
ure of  proof,  and  a  Judgment  for  plaintiff  would  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  H  1822- 
1825;   Dec.  Dig.  «=>523.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Congress  Tucking  Company  against  the  Alton  Dress  & 
Waist  Company,  Incorporated,  and  another.  Judgment  for  plain- 
tiff, and  defendant  Alton  Dress  &  Waist  Company  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ, 

Louis  B.  Brodsky,  of  New  York  City,  for  appellant 
Max  Frieder,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  action  was  brought  to  recover  the  sum  of 
$47.05  against  the  defendant,  as  maker  of  a  check.  The  check  was 
made  payable  to  the  order  of  H.  Wolfert  &  Co.  The  fifth  allegation 
of  the  complaint  alleged  that  Wolfert  indorsed  the  check  and  for  a 
valuable  consideration  delivery  to  one  Freed,  and  the  sixth  allegation 
in  the  complaint  alleges  delivery  by  Freed  to  the  plaintiff.  The  an- 
swer denied  the  fifth  paragraph  of  the  complaint  as  to  the  indorse- 
ment and  delivery  of  the  check  by  Wolfert,  and  also  the  sixth  as  to 
the  indorsement  and  delivery  by  Freed  to  the  plaintiff.  The  only 
proof  given  upon  the  trial  by  the  plaintiff  was  to  the  effect  that  it  re- 
ceived the  check  from  Freed  and  that  Freed  indorsed  it.  No  evi- 
dence was  given  as  to  the  indorsement  by  Herman  Wolfert,  the  payee 
of  the  check.     The  plaintiff  rested  and  moved  to  dismiss  the  com- 
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plaint  upon  that  ground,  which  motion  was  denied,  and  defendant  ex- 
cepted.   For  this. failure  of  proof,  the  judgment  should  be  reversed. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event. 


(91  Misc.  Rep.  15) 

MORAN  V.  WELCH. 

(Supreme  Ckmrt,  Appellate  Term,  First  Department    June  28,  1916.) 

1.  CouBTS.  ^=9189 — New  Yobb;  Municipai.  Cotjst — Jubibdictiok — Tttle  to 
Iia:td. 

To  authorize  dlsmlSBal  of  an  action  In  the  Municipal  Court  on  the  ground 
that  title  to  land  Is  hi  question,  defendant  must' set  it  up  In  bis  answer, 
and  give  the  undertaking  required  by  Municipal  Court  Act  (Lawis  1902, 
c.  580)  f  180,  or  it  must,  under  section  184,  appear  on  the  trial  from  plain- 
tUTs  own  diowlng  that  such  title  is  in  questicMi. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  409,  412,  413,  429, 
458 ;   Dec  Dig.  <&=>189.] 

S.  CouBTS  €=»190 — New  Tokk  MUNicaPAL  (3oubt — Appba.^ — Obdkbb  Appbal- 
'    ABLE — Obdeb  Dismissing -Couplaint. 

An  appeal  does  not  lie  from  an  order  of  the  Municipal  CkMirt  refusing 
to  dismiss  the  complaint  on  the  ground  that  title  to  land  is  involved,  hut 
,the  appeal  must  be  from  the  Judgment  entered  thereon.    . 

[Ed.  Note. — For  other  cases,  see  Conrts,  Dec.  Dig.  €=9190 ;  Appeal  and 
Error,  Cent  Dig.  {|  103,  3379^,  3881.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Ellen  Moran  against  Lottie  Welch.  From  an  order  of 
the  Municipal  Court  of  the  City  of  New  York,  denying  a  motion 
to  dismiss  the  complaint,  defendant  appeals.    Dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJTJR,  and  PAGE,  JJ. 

Alexander  Coblitz,  of  New  York  City,  for  appellant 

Justus  W.  Smith,  of  New  York  City,  for  respondent 

GUY,  J.  The  pleadings  in  this  case  were  oral ;  plaintiff  claiming  for 
money  loaned  upon  an  assigned  claim,  and  the  answer  being  a  gen- 
eral denial  and  a  counterclaim.  Plaintiff  filed  a  bill  of  particulars,  in 
which  she  set  up  that  her  assignor  had  loaned  to  the  defendant  $250, 
which  was  needed  by  defendant  to  meet  her  taxes  and  assessments  up- 
on mortgages  affecting  property,  and  which  sum  was  to  be  repaid  in 
the  event  that  a  certain  loan  which  she  was  then  endeavoring  to  obtain 
from  plaintiff's  assignor  should  not  be  made  through  the  fault  of  de- 
fendant, or  by  reason  of  any  incumbrance  upon  or  objection  plain- 
tiff's assignor  should  have  to  any  of  the  titles  to  the  .property  mention- 
ed in  the  agreement,  which  was  in  writing.  It  then  set  forth  that,  by 
reason  of  the  objection  made  by  plaintiff's  assignor  to  the  title  to  the 
property,  said  loan  was  not  made,  and  demanded  judgment  for  said 
sum.  Upon  the  filing  of  this  bill  of  particulars,  the  defendant  made 
&  motion  to  dismiss  the  complaint  upon  the  ground  that  the  court  had 
no  jurisdiction  of  the  action,  as  the  question  Of  title  to  land  was  in- 
volved.   This  motion  was  denied,  and  defendant  appealed  from  the 
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order  den3ring  the  motion.  No  judgment,  so  far  as  the  record  before 
us  shows,  has  been  entered  in  favor  of  either  party. 

[1]  In  the  present  state  of  the  action  there  is  no  authority  for 
this  appeal.  To  authorize  the  dismissal  of  an  action  upon  the  ground 
that  the  title  to  land  comes  in  question,  the  defendant  must  set  it  up  in 
his  answer,  in  which  case  he  must  give  an  undertaking  in  accordance 
with  the  provisions  of  section  180  of  the  Municipal  Court  Act,  or  it 
must  appear  "upon  the  trial,  from  plaintiff's  own  showing,  that  the 
title  to  real  property  is  in  question."  Section  184,  Municipal  Court 
Act. 

[2]  Moreover,  it  has  been  frequently  held  that  an  appeal  must  be 
taken  from  the  judgment,  and  not  from  an  order  dismissing  the  com- 
plaint. Metropolitan  *E.  R.  Co.  v.  Johnston, '84  Hun,  83,  32  N.  Y. 
Supp.  49,  affirmed  158  N.  Y.  739,  53  N.  E.  1127;  Citron  v.  Bayley,  36 
App.  Div.  130,  55  N.  Y.  Supp.  382.  And  the  order  appealed  from 
is  of  a  similar  character. 

Appeal  dismissed,  with  $10  costs. 

PAGE,  J.  I  concur,  on  the  last  ground  stated  in  the  opinion.  In 
my  opinion,  the  title  to  real  property  was  not  in  question  in  this  case. 
Heiferman  v.  Scholder,  134  App.  Div.  579,  583,  119  N.  Y.  Supp.  520. 


(91  Misa  Bep.  10) 

D'AKSI  v.  NAVIGAZIONE  AI.TA  ITALIA,  limited. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1915.) 

Cabkiebs  ^=>159 — Cabsiage  of  Goods — Claim  and  Noticb  of  Loss. 

A  bill  of  lading  provided  that  notice  of  any  claim  was  to  be  given  by 
the  consignee  to  the  carrier's  agent  at  the  point  of  destination  within  48 
hours  of  the  landing  of  or  failure  to  deliver  the  goods,  the  claim  to'be  pre- 
ferred within  90  days  from  date  at  the  offices  of  the  owner  of  the  steamw. 
The  bill  provided  for  shipment  by  a  steamer  named  or  a  following  steam- 
er. The  consignee  made  a  claim  before  the  termination  of  the  90  days  for 
failure  to  deliver,  but  failed  to  give  the  48-hour  notice  of  claim.  Heid, 
that  the  claim  made  not  only  answered  the  requirements  of  the  contract 
as  a  claim  preferred  against  defendant,  but  also  constituted  sufficient 
notice  of  loss  of  property  provided  for  in  the  48-hour  notice. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  i§  668-671,  69^ 
703%,  711-714,  718,  718% ;   Dec  Dig.  *=>159.] 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  F.  Marciano  D'Arsi  against  the  Navigazione  Alta  Italia, 
Limited.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Isadore  Finkler,  of  New  York  City,  for  appellant. 

Convers  &  Kirlin,  of  New  York  City  (Charles  T.  Cowenhoven,  Jr., 
of  New  Brunswick,  N.  J.,  and  Robert  S.  Erskine,  of  New  York  City, 
of  counsel),  for  respondent. 
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GUY,  J.  In  this  action  upon  a  bill  of  lading  dated  June  2,  1914, 
to  recover  damages  for  failure  to  deliver  100  boxes  of  lemons  shipped 
at  Palmero,  Sicily,  to  the  plaintiff  at  New  York,  the  court  dismissed 
the  complaint  on  the  ground  that  the  plaintiff  had  failed  to  prove  com- 
pliance with  the  contract  of  carriage.  Clause  24  of  the  bill  of  lading, 
in  so  far  as  material,  is  as  follows : 

"Notice  of  any  claim  arising  under  thla  bill  of  lading  must  be  given  by  the 
consignee  to  the  steamer's  agent  at  the  port  of  destination  within  48  hours 
after  the  landing  of  or  failure  to  deliver  goods,  and  the  claim  to  be  preferred 
within  90  days  from  the  date  hereof  at  the  offices  of  the  owner  of  the 
steamer." 

The  vessel  was  discharged  of  her  cargo  July  4,  1914,  and  the  plain- 
tiff testified  that  on  or  about  June  27,  1914,  he  notified  the  "fore- 
man at  the  dock"  of  the  loss  of  the  property.  This  testimony,  however, 
is  vague  and  indefinite,  and  entitled  to  little,  if  any,  weight.  On  or 
about  July  22d,  within  the  90-day  period  prescribed  by  the  bill  of 
lading,  the  plaintiff  preferred  a  claim  for  the  loss  of  the  lemonS  in 
accordance  with  the  bill  of  lading. 

Most,  if  not  all,  of  the  cases  cited  by  the  respondent  in  support  of 
the  judgment  are  cases  of  damage,  or  of  loss  and  damage,  to  goods. 
The  importance  and  reasonableness  of  timely  notice  of  damage  to 
goods  is  at  once  apparent,  for  it  gives  the  carrier  an  opportunity  to  ex- 
amine them,  so  as  to  explain  or  meet  any  charge  of  neglect  or  breach 
of  contract  which  may  be  made  by  the  consignee.  Where  there  is  a 
total  failure  to  deliver,  however,  as  in  this  case,  although  it  is  desir- 
able that  early  notice  be  given  the  carrier,  there  is  no  such  necessity 
for  prompt  notice  as  in  cases  of  damage.  Here,  as  before  stated, 
the  plaintiff  complied  with  the  terms  of  the  contract  requiring  a  claim 
to  be  preferred  within  90  days  of  the  date  of  the  bill  of  lading.  Did 
he  fail  to  observe  the  requirement  that  notice  of  any  clsum  must  be 
given  "within  48  hours  after  the  landing  of  or  failure  to  deliver 
goods?" 

As  the  defendant  does  not  claim  that  the  goods  were  landed,  the 
plaintiff,  assuming  the  stipulation  to  be  reasonable,  was  only  bound 
to  give  the  notice  within  48  hours  after  the  failure  to  deliver.  The 
ship  was  discharged  of  her  cargo  July  4th ;  but,  as  the  carrier  had  a 
reasonable  time  within  which  to  make  delivery,  the  failure  to  deliver 
down  to  July  4th  was  not  necessarily  a  breach  of  the  contract  in  that 
respect.  Further,  under  the  contract  the  defendant  had  the  right  to 
carry  the  lemons  in  the  Manchester  Merchant,  the  vessel  named  there- 
in, or  in  the  "following  steamship  or  any  other  of  the  same  line" ;  so 
that,  in  the  event  of  shipment  and  delivery  by  the  following  steam- 
ship, that  fact  would  seem  to  be  a  defense  to  a  claim  for  failure  to 
deliver. 

Under  the  circumstances  of  this  case,  we  are  of  opinion  that 
the  claim  given  July  22d,  within  90  days  of  the  date  of  the  bill  of 
lading,  not  only  answered  the  requirements  of  the  contract  as  a  claim 
preferred  against  the  defendant,  but  that  it  was  also  sufficient  notice 
of  the  loss  of  the  property,  that  the  plaintiff  established  a  prima  facie 
case,  and  that  it  was  error  to  dismiss  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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HBYWOOD  BBOS.  &  WAKEFIELD  CO,  v.  LINOHJ 

(Sapreme  Court,  Appellate  Term,  First  Departments    Jane  28,  1916.) 

1.  Appeal  akd  Ebsob  «=»927 — Rkview — Nonsuit. 

Where  a  complaint  is  dismissed  at  the  close  of  plaintiff's  case,  the 
evidence  offered  by  plaintiff  must  be  taken  as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  tS  2912, 
2917,  3748,  3758,  4024;   Dec.  Dig.  «S=»927.] 

2.  Street  Raiiaoads  «=>117 — Collision — Acnoir  fob  Damages — Question 

FOR  JUBT — ^NEOLIOENCB  AND   CONTBIBUTOBY   NEQLIGENCB. 

Evidence  in  an  action  to  recover  for  damages  to  plaintUTs  truck  frrai 
colUsioa  with  defendant's  street  car  held  to  make  the  defendant's  negli- 
gence and  the  plaintUTs  contributory  negligence  questions  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Bailroads,  Cent  Dig.  {{  239-257 ; 
Dec.  Dig.  *=»117.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

.  .  Action  by  the  Heywood  Bros.  &  Wakefield  Company  against  George 
W.  Linch,  as  receiver  of  the  Second  Avenue  Railroad  Conyjany. 
Judgment  for  defendant,  dismissing  the  complaint  at  the  close  of  plain- 
tiff's case,  and  plaintiff  appeals.     Reversed,  and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Fuller  &  Reuman,  of  New  York  City,  for  appellant. 

Charles  E.  Chalmers,  of  New  York  City  (Charles  H.  Tuttle  and 
Harold  R.  Medina,  both  of  New  York  City,  of  coimsel),  for  respond- 
ent 

GUY,  J.  [1]  When  a  complaint  is  dismissed  at  the  close  of  plain- 
tiff's case,  the  evidence  offered  by  plaintiff  must  be  taken  by  the  court 
as  true. 

[2]  This  action  was  brought  to  recover  for  damages  to  plaintiff's 
truck,  occasioned  by  a  collision  with  a  car  of  the  defendant.  The 
driver  of  the  truck,  an  experienced  man,  testified  that  he  was  driving 
one  of  plaintiff's  trucks  with  two  horses  south  on  Second  avenue. 
He  was  on  the  west  side  of  the  avenue,  between  the  south-bound 
track  and  the  curb.  As  he  reached  the  crosswalk  at  122d  street,  he 
stopped  in  order  to  allow  a  lady  and  child  to  pass.  He  then  looked 
north  and  south.  He  could  see  as  far  south  as  121st  street  He 
saw  no  car  approaching  in  either  direction.  He  then  turned  his 
horses  east  and  drove  across  the  avenue.  His  horses  were  going  at 
what  he  termed  "a  little  trot."  He  had  gotten  across  the  south-bound 
track  and  the  space  between  the  tracks,  and  his  horses  and  part  of 
the  truck  had  cleared  the  north-bound  track,  when  the  hind  end  of  the 
truck  was  hit  by  a  north-bound  car  and  thrown  against  an  elevated 
pillar,  causing  the  injuries  complained  of.  This  was  substantially  cor- 
roborated by  a  police  officer,  who  saw  the  car  approaching  rapidly. 
Another  witness  testified  that  he  saw  the  car  approaching,  and  that 
as  it  neared  122d  street  the  motorman  did  not  have  his  hand  on  the 
brake,  but  was  standing  with  his   back   partly  turned  towards  the 
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north  and  reaching  up  towards  the  roof  of  the  car,  apparently  in 
an  effort  to  turn  the  sign  on  top  of  the  car. 

None  of  the  acts  done  by  the  driver  constituted  contributory  negli- 
gence as  a  matter  of  law.  Having  looked  in  both  directions  as  he 
was  about  to  cross  the  street,  and  seeing  no  car  in  either  direction,  he 
had  a  right  to  continue  his  course,  and  to  assume  that  a  car  approaching 
at  least  a  block  away  would  be  under  control  when  nearing  the  cross- 
ing. 

The  defendant  claims  that  the  recently  decided  case  of  Lopes  v. 
This  Defendant,  153  N.  Y.  Supp.  673,  in  the  Appellate  Division  of 
this  Department,  controls  this  case.  In  the  Lopes  Case  the  wagon 
was  drawn  by  one  horse  with  a  load  approximately  eight  tons  in 
weight.  The  father  of  the  plaintiff  was  driving,  and  they  were  pro- 
ceeding north  on  the  east  side  of  Second  avenue.  As  they  were 
about  to  cross  to  the  west  side  at  Thirty-Sixth  street,  both  the  plain- 
tiff and  his  father  looked  and  saw  a  car  approaching  "pretty  fast." 
Without  halting  or  changing  their  course  they  continued  on  their 
way,  and  just  as  they  were  "about  to  get  on  the  track"  again  saw  the 
car  at  a  distance  of  "three  pillars"  of  the  elevated  road  away.  The 
plaintiff  then  told  his  father  to  "go  ahead,"  which  he  did.  Plaintiff 
again  looked  when  the  car  was  125  feet  away,  with  its  speed  unchang- 
ed, and  at  this  time  the  horse  and  some  part  of  the  wagon  was  on 
the  track,  and  plaintiff  then  told  his  father  "to  whip  the  horse" — ^that 
the  car  was  coming.  Thus  urged,  the  horse  "tried  all  he  could  with 
the  heavy  load  he  had,"  and  succeeded  in  getting  all  but  the  back  part 
of  the  wagon  clear,  when  it  was  struck.  The  foregoing  statement 
is  taken  from  the  opinion  of  the  court  in  that  case,  and  it  can  be  seen 
at  once  that  the  facts  are  materially  different  than  in  the  case  at  bar. 
There  must  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(91  Misc.  Rep.  26) 

BADE  V.  rERNCLlFP  CEMETERY  ASS'N  et  at 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 

1.  Ckmetekies  «s>6 — ^Associations — Issue  of  CcBTincATB  of  Irdebtbdnbss — 
Ultra  Vibes. 

Under  Membership  Corporation  Law  (T^aws  1895,  c.  559)  {  64,  authoriz- 
ing a  cemetery  association  incorporated  thereunder  to  issue  certificates 
of  indebtedness  for  lands  purchased  for  cemetery  purposes,  or  for  serv- 
ices rendered  or  materials  furnished  in  preserving  and  Improving  its 
cemetery,  the  association's  certificate  of  Indebtedness  Issued  to  the  pro- 
moter of  Its  grantor,  whose  services  In  his  own  behalf  In  looking  up  and 
acquiring  land  had  been  compensated  by  the  receipt  of  stock  in  the 
grantor  company,  even  if  some  part  of  the  expenses  might  have  been  in- 
ddental  expenses  and  liabilities  of  the  association  payable  under  section 
60  out  of  the  proceeds  of  the  use  of  lots,  was  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Cemeteries,  Out  Dig.  {{  4-8;  Dea 
Dig.  <S=»5.] 
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2.   GBMKTKBIES   ^=5— CiEBTinOATE   OK   iNDEBTRDNESa — RiOHTS   0»   AsaiONKE. 

•  The  assignee  of  a  cemetery  association's  nonnegotlable  promise  to  pay 

money  took  it  with  no  greater  rights  than  were  possessed  by  the  assignor. 
[Ed.  Note. — ^For  other  cases,  see  Cemeteries,  Cent  Dig.  H  4-8;    Dec. 
Dig.  «=s>5.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Anna  Bade  against  the  Femcliff  Cemetery  Association  and 
John  C.  Witte.  From-  a  judgment  for  plaintiff  (90  Misc.  Rep,  202, 
154  N.  Y.  Supp.  1077),  entered  after  a  trial  by  the  court  without  a 
jury,  defendant  Femcliff  Cemetery  Association  appeals.  Reversed, 
aiid  complaint  dismissed.  ' 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Appell  &  Taylor,  of  New  York  City  (George  H,  Taylor,  Jr.,  of 
New  York  City,  of  counsel),  for  appellant 
Harry  Dubinsky,  of  New  York  City,  for  respondent  Bade. 
Herman  S.  Goldstein,  of  New  York  City,  for  respondent  Witte. 

PAGE,  J.  This  action  was  brought  to  recover  upon  a  certificate 
of  indebtedness  of  which  the  following  is  a  copy : 

Number  47.  Amount  $l,483.2a 

Organized  under  the  Laws  of  the  State  of  New  Tork. 
FernclllT  Cemetery  Association, 
A  Membership  Corporation, 

Home  and  Business  Office^  27  East  125th  Street  City,  County  and  State  of 

New  York, 

Hereby  certifies  that  it  is  Indebted  unto  John  C.  Witte  in  the  sum  of 
fourteen  hundred  and  eighty-three  »»/ioo  dollars,  for  money  expended 
and  on  account  of  cemetery,  which  amount  it  hereby  promises,  covenants, 
and  agrees  to  pay  at  its  otflce  in  said  city  of  New  York,  five  years  from 
the  date  hereof,  on  presentation  and  surrender  of  this  certificate,  with 
the  right  privilege,  and  option,  however,  on  the  part  of  said  associa- 
tion, to  pay  the  whole  or  any  part  of  the  sum  hereby  agreed  to  be  paid, 
at  any  time  prior  to  the  expiration  of  said  term  of  five  years,  wiUiout 
notice,  and  upon  such  payment  In  full,  with  interest,  to  demand  delivery  and 
cancellation  hereof. 

This  certificate  is  transferable  only  on  the  books  of  the  association  by  the 
holder  thereof,  in  person  or  by  attorney,  on  the  surrender  of  this  certificate. 

In  witness  whereof,  FemclifT  Cemetery  Association  has  caused  these  pres- 
ents to  be  executed  for  it  and  in  its  name,  by  its  president  and  treasurer,  pur- 
suant to  a  resolution  of  the  board  of  directors  oit  said  Association,  duly 
adopted. 

Feb.  8,  1004. 

Femcllft    Cemetery   Association, 

By  John  G.  Borgstede,  President, 
and  By  George   J.    FernscMld,    Secretary. 

Thereafter,  and  on  the  28th  day  of  April,  1908,  John  C  Witte  as- 
signed to  the  plaintiff  the  certificate  of  indebtedness  to  the  extent  of 
$1,400,  with  interest  from  that  date.  Judgment  has  been  given  against 
this  defendant,  the  Ferncliif  Cemetery  Association,  in  favor  of  the 
plaintiff,  for  $1,985  and  costs,  and  in  favor  of  defendant  John  C.  Witte 
for  $494.84. 

[  1  ]  A  cemetery  association  incorporated,  as  was  the  appellant,  pur- 
suant to  Membership  Corporation  Law  (chapter  559,  .Laws  1895)  § 
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54,  has  power  to  issue  certificates  of  indebtedness  "if  it  be  indebted 
for  lands  purchased  for  cemetery  purposes,  or  for  services  rendered 
or  materials  furnished  in  preserving  or  improving  its  cemetery."  In 
the  case  at  bar,  upon  undisputed  evidence,  the  certificate  in  suit  was 
not  issued  for  either  of  the  purposes  authorized  by  the  statute,  nor,  , 
so  far  as  the  evidence  discloses,  was  any  service  rendered  or  thing 
sold  or  money  advanced  to  the  defendant  association  by  John  C.  Witte 
for  which  it  was  indebted  to  him.  Witte  and  certain  associates  pur- 
chased property  and  founded  the  Femcliff  Realty  Company,  to  which, 
for  $400,000  of  the  capital  stock  of  said  company,  they  transferred 
the  property.  The  Femcliff  Realty  Company  then  transferred  this 
property  to  the  defendant  association. 

The  services  seem  to  have  been  rendered  by  Witte  in  his  own  behalf 
in  looking  up  and  acquiring  the  land,  for  which  he  was  apparently 
compensated  by  the  receipt  of  stock  in  the  FemdiflF  Realty  Company 
as  for  promotion  expense  of  that  company.  Even  if  some  part  of 
the  expenses  may  have  been  "incidental  expenses  and  liabilities  of 
the  corporation"  defendant,  which  might  be  paid  out  of  the  proceeds 
of  the  sales  of  the  use  of  lots  (section  50,  c.  559,  Laws  1895),  there 
is  no  authority  in  the  statute  for  the  issuance  of  a  certificate  of  in- 
debtedness for  such  liabilities  of  the  association.  "In  providing  for 
the  issuance  of  certificates  of  a  certain  nature  and  for  a  certain  pur- 
pose, the  statute  inipliedly  prohibited  such  an  association  from  issuing 
any  others."  Amer.  Ex.  Nat.  Bank  v.  Woodlawn  Cemetery,  194  N. 
Y.  1 16,  127,  87  N.  E.  107.  The  issuance  of  the  certificate  in  suit  was 
therefore  ultra  vires  of  tlie  corporation. 

[2]  The  plaintiff,  as  assignee,  takes  with  no  better  rights  than  were 
possessed  by  the  assignor,  as  this  certificate  was  a  nonnegotiable  prom- 
ise to  pay  money.  Amer.  Ex.  Nat.  Bank  v.  Woodlawn  Cemetery, 
supra,  194  N.  Y.  127,  128,  87  N.  E.  107. 

As  plaintiff  failed  to  allege  or  prove  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant,  the  judgment  should  be  re- 
versed, with  costs  to  the  appellant,  and  the  complaint  dismissed,  with 
costs  to  the  defendant  association.    All  concur. 


(90  Uiac  Rep:  63) 

PEOPLE  ex  rel.  BARCLAT  v.  HOLMES,  County  TreasTirer,  et  al. 

(Supreme  Court,  Si)eclal  Term,  St  Lawrence  County.    April,  1915.) 

1.  Cektiobabi  «=>56 — Retdkr — Vebity. 

Tbe  return  in  certiorari  proceedings  must  be  taken  as  containing  a 
true  statement  of  tbe  facta.  -  - 

[Ed.  Xote. — For  other  cases,  see  Certiorari,  Cent  Dig.  §S  143,  144; 
Dec.  Dig.  «=»5e.] 

2.  Intoxicating  Liquors  ^=»46% — Liquob  Tax  CEBTmoATH — Bhqbt  to  Is- 

sue— Population  of  Town — Storbkeepebs'  Licensb. 

Under  Liquor  Tax  Law  (C(»isol.  Laws,  c.  34)  8  8,  subd.  10,  as  added  by 
Laws  1913,  c  168,  wbicb  provides  tbat  no  liquor  tax  certificates  shall  be 
if«ued  under  subdivision  2  for  any  town  unless  tbe  ratio  of  population 
thereof  shall  be  greater  than  7,500  to  one  certificate,  no  certificate  such 
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as  Is  commonly  known  as  a  ''storeke^>eis'  license,"  could  lawfully  be  is- 
sued In  a  town  of  2,900  population,  whic^  would  permit  the  sale  of  liquors 
not  to  be  drunk  on  the  premises. 

[Ed.  Note; — For  other  cases,  see  Intoxicating  liquors,  Dec.  Dig.  e=» 
46%.] 

3.  Intoxicating  IjIquobs  i©=»0 — Control — Leoislatitb  Powkb. 

The  Legislature  has  authority  to  control  the  traffic  in  liquors,  and  to 
determine  whether  such  trafSc  should  be  permitted,  and,  if  permitted, 
under  what  conditions. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  {  4; 
Dec.  Dig.  <g=»6.] 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  William  Barclay,  Jr.,  against  George  M.  Holmes,  as  county 
treasurer  of  St.  Lawrence  County,  and  another,  to  review  a  decision 
refusing  to  issue  a  liquor  tax  certificate.  Refusal  of  certificate  ap- 
proved. 

Herman  J.  Donovan,  of  Ogdensburg,  for  relator. 
A.  M.  Sperry,  of  Albany,  for  defendants. 

VAN  KIRK,  J.  [1]  This  is  a  certiorari  proceeding  to  review  the 
decision  refusing  to  issue  a  liquor  tax  certificate  under  subdivision  2 
of  section  8  of  Sie  Liquor  Tax  Law,  which  would  permit  the  sale  of 
liquors  not  to  be  drunk  on  the  premises,  commonly  called  the  "store- 
keepers' license."  The  return  must  be  taken  as  containing  a  true 
statement  of  the  facts.  People  v.  Brady,  50  App.  Div.  372,  63  N.  Y. 
Supp.  1089;   People  v.  Wurster,  149  N.  Y.  549,  44  N.  E.  298. 

On  February  20,  1915,  the  relator  filed  his  application  for  the  liq- 
uor tax  certificate  for  premises  knpwn  as  the  "Gibson  property"  in 
the  northeast  comer  of  the  town  of  Norfolk,  St.  Lawrence  county, 
not  in  any  city  or  village.  On  February  26,  1915,  the  certificate  was 
refused,  because  the  issuance  would  be  a  violation  of  Liquor  Tax  Law, 
§  8,  subd.  10,  and  section  17.  The  population  of  the  town  of  Nor- 
icAk  is  and  was  about  2,900  people.  At  a  town  meeting  held  in  Nor- 
folk, February  11,  1913,  the  voters  expressed  their  will  that  traffic 
in  liqitors  under  subdivision  2  of  section  8  of  the  Liquor  Tax  Law 
be  permitted  for  the  term  beginning  October  1,  1913,  and  ending  Sep- 
tember 30,  1915.  Traffic  in  liquors  has  never  been  carried  on  on  said 
premises  under  any  certificate.  There  has  never  been  a  storekeepers' 
license  in  the  town,  except  as  inclosed  in  certificates  under  subdivi- 
sion 1  of  section  8,  which  are  now  issued. 

[2]  The  chief  question  is:  Can  a  certificate  under  subdivision  2, 
section  8,  issue  in  a  town  of  2,900  population,  for  premises  not  be- 
fore used  for  traffic  in  liquors,  and  where  no  other  such  certificate  is, 
or  has  been,  issued  ?  Can  one  such  certificate  be  issued  in  such  town  ? 
Subdivision  10  of  section  8  of  the  Liquor  Tax  Law,  as  added  by  Laws 
1913,  c.  168,  is  as  follows : 

"No  liquor  tax  certificates  shall  hereafter  be  Issued  for  traffic  in  liquors, 
under  the  provisions  of  sulidivlsion  two  of  this  section,  for  any  premises  in 
any  town,  village,  borough  or  city,  unless  or  until  the  ratio  of  population 
therein,  to  the  number  of  certificates  Issued  under  the  provisions  of  said 
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subdiviBlon  two,  shall  be  greater  than  neven  thousand  five  bondred  to  one, 
and  then  only  pursuant  to  the  provisions  of  this  subdlTislon." 

This  is  the  prohibition.  Then  follow  exceptions  to  the  prohibition, 
which  do  not  apply  here. 

It  seems  very  plain  that  two  such  certificates  cannot  be  had  until  the 
population  of  the  town  reaches  15,000.  But  it  is  claimed  that  it  was 
the  intention  of  the  Legislature  to  allow  at  least  one  such  license  to 
be  issued  in  any  town,  though  its  population  be  less  than  7,500.  In 
support  of  this  it  is  urged  that,  in  the  provision  of  the  statute  (sec- 
tion 13)  allowing  the  electors  to  express  their  will  as  to  permitting 
such  liquor  tax  certificates  to  be  issued,  there  is  no  limitation  upon 
the  right  of  the  town  to  vote  upon  the  question,  because  the  popula- 
tion does  not  equal  7,500;  that  it  would  be  useless  to  allow  such  a 
vote  to  be  taken  if  in  no  event  the  certificate  could  be  issued ;  and 
that,  the  town  having  voted  for  the  privilege,  it  could  not  be  thought 
that  the  Legislature  intended  to  deprive  that  town  of  at  least  one 
such  certificate.  While  there  is  a  good  deal  of  force  in  this  sugges- 
tion, there  are  other  provisions  of  the  statute  which  must  be  con- 
sidered, and  which  aid  in  determining  the  meaning  of  this.  Subdivi- 
son  9  of  section  8  provides: 

"No  liquor  tax  certificate  shall  hereafter  be  Issued  for  traffic  in  liquors, 
under  the  provisions  of  subdivision  one  of  this  section  [liquors  to  be  drunk 
on  premises],  for  any  premises  In  any  town,  village,  borough  or  city,  unless  or 
until  the  ratio  of  population  therein,  to  the  number  of  certificates  Issued  un- 
der the  provisions  of  said  subdivision  one,  shall  be  greater  than  seven  hundred 
and  fifty  to  one,  and  then  only  pursuant  to  the  provl^ons  of  this  subdivision." 
Laws  1911,  c.  289. 

Then  follow  exceptions  to  the  prohibition  and  provisions  where  new 
certificates  are  to  be  issued  under  competitive  bidding.    Then  this : 

"In  any  town  or  village  having  a  population  less  than  seven  hundred  and 
fifty,  and  in  which  there  are  no  premises  to  which  the  prohibition  contained  in 
this  subdivision  does  not  apply,  one  liquor  tax  certificate  for  traSic  in  liquors 
under  subdivision  one  of  this  section  may.  If  such  traiSc  is  permissible,  be 
issued  to  the  person  who  shall  offer  to  pay  the  highest  amount  for  the  right 
to  traffic  under  such  certificate,  provided  such  amount  shall  at  least  equal 
the  tax  assessed  upon  such  traffic  In  such  town  or  village." 

If  it  had  been  intended  that  at  least  one  certificate  under  subdivi- 
sion 2  should  be  granted  in  towns  having  less  than  7,500,  the  Leg- 
islature would  have  so  expressed  itself,  as  it  did  concerning  the  sub- 
division 1  certificate.  There  is  no  difference  between  the  prohibition 
in  subdivision  9  and  that  in  subdivision  10,  except  that  in  subdivision 
9  the  expression,  "no  liquor  tax  certificate"  is  in  the  singular,  while 
in  subdivision  10  the  similar  expression  is  in  the  plural.  It  is  claimed 
this  is  significant  and  it  was  not  intended  to  prohibit  one  such  cer- 
tificate. But,  if  this  wording  is  given  this  significance,  then  there 
would  be  ry)  prohibition  in  the  statute  against  the  issuing  of  one  such 
certificate,  and  it  could  be  issued  without  a  vote,  or  in  the  face  of  an 
adverse  vote. 

[3]  The  Legislature  had  undoubted  authority  to  control  the  traf- 
fic in  liquors,  to  determine  whether  or  not  traffic  in  liquors  shall  be 
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permitted,  and,  if  permitted,  under  what  conditions.  People  ex  rel. 
Einsfeld  v.  Murray,  149  N.  Y.  367,  44  N.  E.  146,  32  L.  R.  A.  344; 
Kresser  v.  Lyman  (C.  C.)  74  Fed.  765.  Section  13  of  the  Liquor  Tax 
Law  is  entitled : 

"Local  Option  to  DetermiBe  Whether  Liquor  shall  be  Sold  under  the  Pro- 
Tlsious  of  This  Chapter." 

It  is  a  general  provision,  which  applies  to  all  the  town^  in  the 
state.  Question  2,  which  may  be  submitted,  provides  for  the  subdi- 
vision 2  certificate.  But  a  favorable  vote  having  been  had  does  not 
of  itself  permit  the  granting  of  a  certificate.  It  still  remains  to  de- 
termine whether  or  not  a  certificate  shall  be  granted,  and  it  can  only 
be  granted  when  the  law  permits  and  after  all  the  provision^  of  the 
law  have  been  complied  with,  including  the  qualifications  of  the  ap- 
plicant, the  location  of  the  premises,  the  population  of  the  town. 

It  is  strongly  urged  that  the  people  of  Norfolk,  by  the  decision  be- 
ing reviewed,  are  deprived  of  a  right  for  which  they  have  voted.  It 
is  conceded  upon  the  argument  that  the  town  of  Norfolk  voted  for 
certificates  under  subdivision;  1,  and  certificates  under  that  subdivi- 
sion are  outstanding  in  the  town,  which  carry  with  them  the  privi- 
leges of  the  storekeepers'  license. 

"The  holder  of  a  liquor  tax  certificate  under  this  subdivision  Is  entitled  also 
to  traffic  In  liquors  as  though  he  held  a  liquor  tax  certificate  under  subdi- 
vision two  of  this  section,  subject  to  the  provisions  of  section  thirteen  of 
this  chapter."    Section  8,  subd.  L 

So  that  it  would  be  in  a  case  only  in  which  the  town  had  voted 
against  a  certificate  under  subdivision  1,  but  had  voted  for  a  certifi- 
cate under  subdivision  2,  that  the  voters  of  the  town  would  be  de- 
prived of  at  least  one  storekeepers'  license  in,  the  town,  provided 
subdivision  10  is  construed  to  permit  no  such  certificate  unless  the 
population  equals  7,500.  Norfolk  is  not  in  fact  deprived  of  the  traf- 
fic permitted  under  a  certificate  under  subdivision  2.  The  Gibson 
property  is  not  situated  in  any  village  or  hamlet  or  thickly  populated 
place,  but  is  located  near  the  village  of  Massena,  which  has  voted 
"No"  upon  questions  1  and  2;  and  the  circumstance  which  could 
make  the  traffic  in  liquors  on  the  Gibson  property  profitable  is  its  near 
location  to  the  village  of  Massena.  While  these  latter  considerations 
can  have  no  bearing  upon  the  legal  right  of  the  applicant  to  a  cer- 
tificate, they  do  show  that  it  is  not  for  the  accommodation  of  the 
people  of  the  town  of  Norfolk  that  the  certificate  is  now  desired,  and 
the  voters  of  the  town  of  Norfolk  are  not  complaining  that  they  are 
deprived  of  any  right  which  they  desire  under  the  vote  cast  by  them. 

It  is  permissible  also  to  consider  the  scope  and  use  of  such  a  cer- 
tificate. It  does  not  license  a  place  for  drinking,  but  a  place  where 
liquors  may  be  purchased  and  carried  away,  chiefly  for  use  in  homes 
and  at  table.  Such  certificate  is  seldom  issued,  except  in  large  vil- 
lages or  cities;  in  smaller  places,  especially  where  a  certificate  under 
subdivision  1  is  in  use,  there  is  no  demand  for  a  storekeepers'  license; 
the  homes  in,  the  town  furnish  little  demand  for  wines  and  liquet  s. 

Considering  the  purpose  and  intent  of  the  Liquor  Tax  Law,  as  dis- 


Digitized  by 


Google 


Sup.  Ct.)        o'beillt  y.  bI/Aisdgll  papeb  pkncil  co.  167 

closed  by  all  its  provisions,  as  well  as  the  ordinary  meaning  of  the 
language  used  in  the  prohibition  in  subdivision  10  of  section  8,  I  think 
the  question  must  be  answered  "No."  Subdivision  10  of  section  8  of 
the  Liquor  Tax  Law  provides : 

"VSTienever  the  ratio  between  the  popnlation  of  any  dty,  borough,  village 
or  town,  and  the  number  of  such  premises  situated  therein  for  such  traffic 
In  liquors  to  which  this  prohibition  does  not  apply,  shall  exceed  the  ratio  of 
7,500  to  one,  additional  certiflcates  for  traffic  in  liquors  under  the  provisions 
of  subdivision  two  of  this  section  may  be  Issued  to  the  highest  bidders  there- 
for, in  the  same  manner  as  is  provided  in  subdivision  nine  of  this  section 
for  the  issuance  of  additional  oertlflcates  nnder  the  proTlsions  of  subdivision 
one  of  this  section." 

There  being  no  certificate  under  subdivision  2  in  the  town  of  Nor- 
folk, if  one  certificate  may  be  issued,  then  the  town  comes  under  the 
provision  just  quoted,  and  the  certificate  must  be  issued  to  the  high- 
est bidder,  as  appears  from  the  parts  of  subdivision  9  above  quoted. 
The  proceedings  for  bidding  have  not  been,  complied  with,  and  for 
that  reason  this  application  will  have  to  be  denied. 

I  conclude  that  good  and  valid  reasons  existed  for  refusing  the  cer- 
tificate, and  an  order  accordingly  will  be  made. 

Ordered  accordingly. 


O'BEILLT  V.  BLAISDBLL  PAPER  PENCIL  CO. 
(Supreme  Court;  Appellate  Term,  First  Department    June  25,  1915.) 

1.  Fbauds,   Statute  of  e=>103 — Meuobanda — SvvsicnarcY. 

The  statute  of  frauds  Is  complied  with  by  informal  memoranda  evi- 
dencing a  complete  contract,  though  the  parties  intend  to  make  a  formal 
contract. 

[Ed.  Note: — For  other  cases,  see  Frauds,  Statute  of.  Cent  Dig.  U  192- 
198,  200-208;   Dec.  Dig.  «=s>103.] 

2.  FRAUDS,   Statute  of  «=9ll3 — Meuoranda — Suffiotenct. 

A  letter  by  defendant  to  plaintiff,  offering  plaintiff  a  commission  on 
goods  sold  during  two  years,  showed  that  the  parties  contemplated  that 
any  agreement  should  be  subject  to  a  cancellation  clause,  and  that  sub- 
ject was  left  open.  Plaintiff's  reply  showed  that  the  cancellation  clause 
was  being  considered,  and  that  the  length  of  notice  of  cancellation  was 
open  to  discussion,  but  accepted  the  terms  as  to  commissions  on  sales  for 
the  two  years.  No  further  agreement  was  ever  entered  into.  Beld  that, 
BO  far  as  the  contract  evidenced  by  the  letters  was  executory,  it  was  un- 
enforceable, nnder  the  statute  of  frauds,  since  the  correspondence  did 
not  show  a  meeting  of  minds  as  to  the  cancellation  clause. 

[Ed.  Note. — ^For  other  cases,  ^ee  Frauds,  Statute  of.  Cent  Dig.  g{  239- 
241;  Dec  Dig.  <g=»113.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Margaret  B.  O'Reilly  against  the  Blaisdell  Paper  Pencil 
Company.  From  a  j'udgment  of  the  Municipal  Court  for  plaintiff, 
defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

<8sB>For  other  caaes  see  sama  topic  A  KBT-NUMBER  In  all  Key-Numberod  Dlgeitts  &  Indexea 
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Rogers  &  Rogers,  of  New  York  City  (Gustavus  A.  Rogers  and  Saul 
E.  Rogers,  both  of  New  York  City,  of  counsel),  for  appellant. 

McReynolds  &  Hunter,  of  New  York  City  (William  E.  McReynoIds, 
of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  the  sum 
of  $257.07.  She  claims  in  her  complaint  that  she  is  entitled  to  ex- 
penses incurred  by  her  and  10  per  cent,  commissions  upon  all  sales 
made  by  the  defendant  to  the  board  of  education  of  the  city  of  New 
York  under  a  contract  made  on  or  about  September  27,  1912,  which 
was  to  continue  during  the  years  1913  and  1914.  She  testified  that  she 
paid  out  for  expenses  between  the  16th  day  of  March,  1913,  and  the 
29th  day  of  April,  1914,  the  sum  of  $164.56,  and  that  between  Jan- 
uary 2,  1914,  and  April  29,  1914,  the  defendant  sold  to  the  board  of 
education  supplies  of  the  value  of  $925.10,  on  which  she  is  entitled  to 
commissions  of  10  per  cent. 

The  plaintiff,  in  order  to  prove  the  alleged  written  contract,  intro- 
duced in  evidence  a  considerable  amount  of  correspondence,  and  she 
claims  that  a  letter  from  the  defendant's  agent  of  September  27th, 
and  her  answer  thereto,  dated  October  4th,  read  together,  constitute  a 
complete  contract.  These  letters,  so  far  as  material,  read  as  fol- 
lows: 

"Philadelphia,  Pa.,  Sept  27,  1912. 

"Miss  M.  B.  O'Reilly,  43  West  128tti  Street,  New  York  City,  New  York- 
Dear  Miss  O'Reilly:  Before  I  start  I  realize  that  this  Is  going  to  be  a  long 
letter.  Will  you  please  read  It  with  care  and  oblige  me  by  taking  the  time 
to  respond  to  each  of  the  subjects  I  mention' as  fully  as  you  can.  If  you  pre- 
fer to  do  so  go  to  a  public  stenographer  and  dictate  your  answer. 

"I  have  given  a  good  deal  of  careful  thought  to  the  subject  of  the  con- 
tract which  you  requested  me  to  draw  up.  I  think  you  are  fully  aware  that 
I  would  not  draw  up  any  contract  which  was  not  at  least  as  fair  to  you  as 
to  this  company.  There  are  some  features  of  the  proposition  that  you  men- 
tioned which  I  do  not  think  are  fair  to  you.  I  make  this  statement  after 
mature  consideration.  Simply  to  mention  one  feature  of  this  kind.  I  be- 
lieve you  will  And  after  you  have  carefully  thought  over  the  matter  that  the 
six  months'  notice  is  unwise — ^unwise  I  mean  from  your  i>olnt  of  view 
especially. 

"There  are  other  features  which  I  could  mention  but  these  are  matters  that  I 
believe  can  be  much  better  talked  out  than  written  about  I  am  therefore 
going  to  request  you  to  defer  the  whole  subject  till  I  have  another  talk  with 
you.  I  will  come  over  to  New  York  some  time  within  the  next  two  weeks.  In 
the  meanwhile  you  may  rest  assured  that  the  main  features  of  the  contract 
will  be  as  you  desire  them.  A  ten  per  cent  (10%)  commission  on  all  goods 
sold  to  the  board  of  education  of  New  York  City ;  allowance  for  car  farea 
Incurred  in  attending  to  the  sale  of  these  goods ;  allowance  for  such  other  in- 
cidental expenses  as  may  reasonably  be  incurred  in  the  work ;  and  the  ar- 
rangement to  extend  for  the  years  1913  and  1914." 

The  plaintiff  answered  this  letter  on  October  4,  1912,  and  the  ma- 
terial parts  of  her  letter  read  as  follows: 

"Blaisdell  Paper  Pencil  Co.,  Philadelphia,  Pa. — Gentlemen:  I  am  In  re- 
ceipt of  yonr  favor  of  the  27th  ult.  and  will  reply  carefully  to  each  of  the 
subjects  you  mention.  In  reference  to  the  six  months'  notice,  I  would  be 
glad  to  have  you  write  me  your  idea  as  to  how  much  notice  would  be  fair 
to  both  parties  and  will  surely  give  any  suggestion  you  make  careful  consid- 
eration. In  other  respects  your  statement  that  a  ten  per  cent  (10%)  com- 
mission win  be  paid  by  your  company  on  all  goods  sold  to  the  board  of  edu- 
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cation  of  New  Tork  City,  aliowance  for  car  fares  incurred  in  attending  to  tbe 
sale  oD  these  goods,  allowance  for  such  other  incidental  expenses  as  may 
reasonably  be  incurred  in  the  work  and  the  arrangement  to  extend  for  the 
years  1913  and  1914,  are  entirely  satisfactory  and  accepted.  My  commis- 
sions to  be  paid  me  between  the  Ist  and  6th  of  each  month  on  all  orders  re- 
ceived daring  tbe  previous  month." 

On  October  8th  the  defendant  answered : 

"The  matter  of  the  contract,  concerning  which  yon  speak  In  yonr  second 
paragraph,  I  think  this  can  rest  until  I  see  you." 

No  formal  contract  was  thereafter  made  between  the  parties,  and 
on  October  23d  the  plaintiff  wrote  to  the  defendant's  agent  as  follows : 

"Mr.  O.  H.  Stuart,  BlaiadeU  Paper  Co.,  Philadelphia,  Pa. — My  Dear  Mr. 
Stuart:  Referring  to  your  letter  of  September  2Tth — 12,  I  would  be  pleased  to 
hare  you  prepare  a  contract  in  accordance  with  specifications  therein  con- 
tained and  which  I  accepted  and  forward  game  by  return  mail. 

"Yours  truly,  M.  B.  O'EeiUy." 

On  November  5th  the  defendant  wrote : 

"My  Dear  Miss  O'Reilly:  I  have  made  three  attempts  to  write  out  the 
terms  of  contract  with  you  and  have  not  been  able  to  let  them  stand  as  writ- 
ten. The  one  item  that  I  find  impossible  to  formulate  is  that  regarding  ex- 
pense. We  cannot  agree  to  any  blanket  covering  the  matter  of  expense.  We 
think  it  is  fair  for  us  to  pay  your  car  fares,  as  well  as  your  commissions; 
and  we  would  like  very  much  to  give  you  some  rein  in  the  matter  of  miscel- 
laneous or  entertainment  expense  but  the  Items  of  this  character  with  the 
business  you  will  understand  would  necessarily  have  to  be  Infrequent  and 
simple,  much  simpler  for  example  than  the  item  contained  in  your  mem 
orandum  of  October  17th  to  October  30th.  •  •  •  If  you  believe  you  can 
write  a  satisfactory  clause  covering  the  expense  Item,  we  will  certainly  be 
glad  to  have  you  do  so." 

On  November  8,  1912,  the  plaintiff  wrote: 

"Regarding  the  contract  it  Is  impossible  for  me  to  frame  a  clause  regarding 
the  expense  item  and  in  fact  see  no  real  necessity  for  any  contract  than  that 
contained  in  the  third  paragraph  of  your  letter  of  September  27,  1912,  which 
was  entirely  agreeable  to  me  and  duly  accepted." 

Thereafter  the  plaintiff  continued  for  some  months  to  work  for 
the  defendant.  She  sent  in  at  intervals  a  statement  of  her  expenses, 
and  these  seem  to  have  been  regularly  paid,  although  the  correspond- 
ence shows  that  the  defendant  continually  objected  that  they  were  out 
of  proportion  to  the  results,  and  on  March  31,  1913,  the  defendant 
wrote  the  plaintiff: 

"This  of  course  simply  cannot  go  on.  I  am  not  willing  to  O.  K.  any  more 
expense  Items.  1  have  told  Mr.  L.  H.  Heist,  Treas.,  that.  He  will  pay  the  a/c 
now  in  and  will  of  course  continue  to  pay  the  ten  per  cent.  (10%)  commission. 
But  we  cannot  pay  any  more  accounts — not  until  we  see  commensurate  re- 
sults." 

The  plaintiff  now  claims  that  she  had  an  enforceable  contract  for 
two  years  evidenced  by  plaintiff's  letter  of  September  27th  and  her  ac- 
ceptance of  October  3d,  and  that  the  defendant  could  not  terminate  it 
in  this  fashion  until  the  expiration  of  its  term. 

[1,2]  There  is,  of  course,  no  doubt  but  that  the  st&tute  of  frauds 
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can  be  complied  with  by  informal  memoranda  which  evidence  a  com- 
plete meeting  of  the  minds  upon  all  the  terms  of  a  contract,  even 
though  the  parties  intended  to  embody  all  of  the  terms  of  the  agree- 
ment in  a  formal  contract.  In  this  case,  however,  the  writings,  when 
read  together,  fail  to  show  a  complete  meeting  of  the  minds  upon  the 
terms  of  such  a  contract.  The  defendant's  letter  of  September  27th 
shows  that  the  parties  contemplated  that  any  agreement  should  be 
subject  to  a  cancellation  clause,  and  that  this  and  other  matters  were 
left  open  to  discussion.  The  plaintiff's  letter  of  October  3d  expressly 
shows  that  the  inclusion  of  such  a  clause  was  still  being  considered, 
and  the  matter  of  the  length  of  the  notice  was  still  open  to" discussion. 
Even  if  we  should  hold  that  the  parties  have  shown  a  meeting  of  the 
minds  on  all  other  questions,  they  were  therefore  still  not  agreed  upon 
one  important  part  of  the  contract.  It  seems  to  me  clearly  erroneous 
to  hold  that  so  long  as  the  parties  were  contemplating  a  contract  for  two 
years,  terminable  by  some  notice,  but  had  not  yet  agreed  as  to  the 
length  of  notice,  the  acceptance  of  the  remaining  terms  of  the  contract 
could  bind  the  parties  absolutely  to  a  contract  for  two  years,  without 
right  of  termination.  The  plain  effect  of  the  correspondence  is  that 
while  the  parties  had  agreed  as  to  many  of  the  important  conditions 
of  the  plaintiff's  employment,  there  was  no  meeting  of  the  minds  on 
some  essential  particulars.  It  follows  that,  so  far  as  the  contract 
was  executory  in  March,  1913,  it  is  unenforceable,  and  the  plaintiff  has 
no  cause  of  action  under  the  contract  from  that  date. 

Judgment  should  be  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    All  concur. 


(90  Misc.  Rep.  159) 

FARLEY,  State  Com'r  of  Excise,  v.  PETERSEN  et  aL 

(Supreme  Court,  Trial  Term,  New  Xork  CJounty.    April,  1915.) 

1,  iNToxicATiNO  Liquors  ®=»82 — Bond  tjndeb  Liquob  Tax  Law — Coktinu- 

IKO  Obligation. 

The  contract  between  the  parties  to  a  bond  given  under  the  Liquor 
Tax  Law  (Ck>nsol.  Laws,  c.  34),  to  secure  the  principal's  obedience  to  that 
law,  was  a  continuing  obligation,  which  existed  as  long  as  business  was 
carried  on  under  the  liquor  tax  certificate. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  C^it.  Dig.  H 
85-95 ;  Dec.  Dig.  «8=»82.] 

2.  Limitation  of  Actions  $=350 — Conttntjinq  Contbaois. 

In  an  action  on  a  bond  given  under  Liquor  Tax  Law,  to  aecure  the 
principal's  obedience  to.  that  law  and  the  orderly  conduct  of  business 
authorized  by  it,  for  a  breach  of  the  bond  In  September,  a  breach  thereof 
In  January  preceding,  against  which  the  statute  of  limitations  had  run 
constituted  no  defense ;  the  liability  not  ceasing  because  thereof. 

[Ed.  Nota — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  {§ 
273-279 ;  Dec.  Dig.  «=»50.] 

Action  by  William  W.  Farley,  as  State  Commissioner  of  Excise, 
against  Henry  F.  Petersen  and  another.  On  motion  to  set  aside  ver- 
dict.   Motion  denied. 

tfE^For  oUiar  cases  see  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  DIsesta  *  Indasaa 


Digitized  by 


Google 


Sup.  Ct.)  FABLBT  V.  FBTBBSBH  '  171 

A.  M.  Sperry,  of  Albany  (Charles  R.  O'Connor,  of  Hobart,  of  coun- 
sel), for  plaintiff. 

Olvany,  Russell  &  Ingle,  of  New  York  City  (George  W.  Olvany, 
of  New  York  City,  of  counsel),  for  defendant  Petersen. 

Bowers  &  Sands,  of  New  York  City,  for  defendant  Lincoln 
Trust  Co. 

DELEHANTY,  J.  [1]  This  is  not  an  action  to  recover  a  penalty, 
but  one  upon  a  contract.  The  question  that  immediately  presents  it- 
self therefore  is :  What  was  the  contract  between  the  parties  ?  The 
bond  in  question  was  given  in  compliance  with  the  provisions  of  the 
Liquor  Tax  Law ;  its  purpose  being  to  secure  on  the  part  of  the  prin- 
cipal obedience  to  that  law  and  the  decent  and  orderly  conduct  of  the 
business  authorized  by  it.  By  the  express  terms  of  the  bond  it  is 
agreed  that : 

"The  said  principal  will  not,  wUle  the  business  for  whidi  the  said  liquor 
tax  certificate  is  given  shall  be  carried  on,  •  •  •  violate  any  ot  the  provi- 
sions of  the  Liquor  Tax  Law  or  any  act  amendatory  thereof  or  supplementary 
thereto,  and  that  all  fines  and  penalties  which  shall  accrue  during  the  time 
of  the  certificate  applied  for  is  held  and  any  Judgment  or  judgments  recovered 
therefor  will  be  paid,  together  with  all  costs  taxed  or  allowed  In  any  action 
or  proceeding  brought  or  instituted  under  the  provisions  of  said  Liquor  Tax 
Law." 

Thus,  according  to  the  specific  lan^age  of  the  bond,  the  defend- 
ants hold  themselves  bound  for  any  violation  of  the  Liquor  Tax  Law 
which  may  occur  while  the  business  shall  be  carried  on  under  the 
certificate,  and  they  expressly  guarantee  that  all  fines  and  penalties 
and  any  judgment  or  judgments  recovered  therefor,  which  shall  ac- 
crue during  the  time  the  certificate  is  held,  will  be  paid.  Moreover, 
the  statute,  which  must  be  read  in  connection  with  the  bond  (Mc- 
Cluskey  v.  Cromwell,  11  N.  Y.  593),  provides  that  should  the  surety 
given  upon  the  bond  be  that  of  a  certificate  of  deposit,  as  in  this  case, 
demand  may  be  made  9  months  or  more  after  the  expiration  of  the 
liquor  tax  certificate  for  the  surrender  by  the  state  excise  commis- 
sioner of  the  certificate  of  deposit ;  that  such  certificate  shall  be  sur- 
rendered within  90  days  after  such  demand,  unless  an  action  for  the 
recovery  of  the  penalties  provided  for  in  said  bond  shall  have  been 
begun.  From  the  language  of  the  bond  and  the  statute,  and  from 
the  purpose  for  which  the  bond  was  given  and  required,  it  is  im- 
possible to  escape  the  conclusion  that  the  contract  between  the  par- 
ties was  a  continuing  obligation  existing  as  long  as  business  was  car- 
ried on  under  the  liquor  tax  certificate.  Referring  to  a  similar  bond 
in  the  case  of  Cullinan  v.  Fidelity  &  Casualty  Co.,  84  App.  Div.  296, 
82  N.  Y.  Supp.  827,  Mr.  Justice  Ingraham  said : 

"I  think  that  the  obligation  assumed  by  tho  principal  and  surety  Is  that, 
as  long  as  liquors  are  sold  under  the  authority  of  the  certificate,  the  prin- 
cipal shall  see  to  it  that  the  premises  upon  which  the  liquors  are  sold  are  not 
used  for  illegal  purposes." 

Cullinan  v.  Kucb,  84  App.  Div.  642,  82  N.  Y.  Supp.  1098,  was  af- 
firmed in  177  N.  Y.  303,  69  N.  E.  597,  and  the  rule  was  there  laid 
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down  that  the  liability  on  the  bond  continues  during  the  life  of  the 
liquor  tax  certificate,  unless  the  certificate  is  either  presented  to  the 
proper  authority  for  cancellation  or  is  duly  assigned. 

[2]  It  follows,  therefore,  that,  the  obligation  being  a  continuing 
one  and  intended  by  the  express  terms  of  the  contract  to  cover  viola- 
tion of  the  law  occurring  during  the  life  of  the  liquor  tax  certificate, 
the  verdict  against  the  defendants  should  not  be  set  aside.  In  other 
words,  it  is  no  defense  to  the  action  for  the  breach  in  September  that 
there  was  a  prior  breach  in  January,  against  which  the  statute  of 
limitations  had  run.  The  law  governing  such  transactions  is  stated  in 
Cyc.  vol.  25,  p.  1 105,  as  follows :  ^ 

"Where  a  bond  Is  condltiooed  generally  and  spedflcally  for  the  performance 
of  duties  by  the  obligor,  as  In  the  case  of  a  bond  given  by  an  agent,  employ^, 
or  trustee,  it  is  regarded  as  a  continuing  security ;  and  in  the  case  of  repeated 
breaches  the  statute  runs  from  each  as  it  occurs,  so  that,  although  a  cause  of 
action  for  one  breach  of  condition  is  barred,  an  action  may  still  be  maintained 
for  a  subsequent  breach  occurring  within  the  statutory  period  before  suit." 

The  point,  it  seems,  has  not  been  raised  in  this  state  before,  al- 
though it  has  been  passed  upon  in  several  other  jurisdictions. 

Thus  in  the  case  of  Northern  Assurance  Co.  v.  Borgelt,  67  Neb. 
283,  93  N.  W.  226,  it  was  held  that,  although  a  cause  of  action  for 
a  prior  breach  of  a  bond  furnished  by  an  agent  for  the  protection  of 
his  principal  may  have  been  barred  by  the  statute  of  limitations,  such 
fact  will  not  bar  an  action  for  another  and  subsequent  breach;  tlie 
statute  of  limitations  running  as  to  each  breach  from  the  time  when 
it  takes  place. 

In  Deposit  Bank  v.  Hearne,  104  Ky.  819,  48  S.  W.  160,  it  was  held 
that  the  fact  that  the  first  breach  of  a  bond  of  a  bank  clerk  is  barred 
by  the  statute  of  limitations  does  not  bar  an  action  for  subsequent 
breaches ;  limitations  as  to  each  breach  running  only  from  the  time  it 
is  committed. 

In  Thayer  v.  Keyes,  136  Mass.  104,  it  was  held  that  an  executor's 
bond  was  a  continuing  obligation,  and  that  the  executor  was  liable 
for  each  successive  breach,  even  though  the  first  was  barred  by  the 
statute  of  limitations.  To  the  same  eflfect  is  the  case  of  Keefer  v. 
Zimmerman,  22  Md.  274,  and  a  number  of  other  cases  both  in  Mary- 
land and  Massachusetts.  See,  also.  Bell  v.  Gibson,  71  App.  Div.  472, 
75  N.  Y.  Supp.  753,  and  Colrick  v.  Swinburne,  105  N.  Y.  503,  12  N. 
E.  427. 

The  cases  cited  and  relied  upon  by  the  defendants  are  not  in  con- 
flict with  the  rule  as  above  stated.  The  difficulty  with  their  conten- 
tion is  that  they  fail  to  distinguish  between  an  obligation  which  is  con- 
tinuing and  one  which  is  not. 

The  case  of  Brown  v.  Houdlette,  10  Me.  399,  decided  in  1833  by 
a  divided  court,  is  based  upon  the  theory  that  the  obligation  was  not 
a.  continuing  one. 

Wood,  in  his  work  on  Limitations  (Ed.  of  1901)  p.  401,  analyzes 
the  case  of  Brown  v.  Houdlette,  and  distinguishes  it  from  a  case  where 
the  obligation  is  continuous.  He  says,  after  stating  the  doctrine  of 
the  Brown  Case: 
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"Bat  In  an  act  npoa  a  bond  where  the  liability  is  contlnnons,  and  arises 
for  each  breach,  as  a  bond  given  to  a  sheriff  by  his  deputy,  conditioned  lor 
his  faithful  peiitormance  of  his  duties  as  such,  the  statute  only  runs  from 
the  date  of  each  breach,  and  a  recovery  may  be  bad  as  to  breaches  not  barred, 
although  the  statute  has  run  as  to  others.  Austin  v.  Moore,  7  Mete.  (48  Mass.) 
116." 

The  other  case  principally  relied  upon  by  the  defendants  is  Davis 
V.  Brown,  98  Ky.  475,  32  S.  W.  614,  36  S.  W.  534,  decided  upon  the 
authority  of  the  case  of  Brown  v.  Houdlette.  In  the  Kentucky  case 
the  court  said,  page  492  of  98  Ky.,  page  537  of  36  S.  W. : 

"We  do  not  think  that  the  contention  that  each  sale  of  a  buggy  constituted 
a  distinct  cause  of  action  for  which  suit  might  be  brought  Is  supported  by 
sound  reason  or  by  the  weight  of  authority.  •  •  •  Xhe  alleged  contract 
relied  on  by  appellee  was  an  entirety,  viz.,  that  appellant  would  cease  selling, 
and  not  again  engage  in  that  business,"  eta 

In  the  case  of  Deposit  Bank  v.  Heame,  104  Ky.  819,  48  S.  W.  160, 
decided  three  years  later  in  the  same  court,  the  foregoing  cases  of 
Brown  v.  Houdlette  and  Davis  v.  Brown  were  submitted  to  the  court, 
but  the  court  declined  to  follow  their  doctrine  on  the  ground,  that 
they  were  not  continuing  guaranties.  v 

In  the  case  of  People  ex  rel.  Hill  v.  United  Surety  Co.,  120  App. 
Div.  656,  p^e  657,  105  N.  Y.  Supp.  72  at  page  74,  which  was  cited  by 
the  defendant,  and  which  was  an  action  upon  an  excise  bond,  the 
court  said : 

"The  certificate  in  question  was  revoked  because  of  the  sale  of  liquor  to 
minors.  For  that  violation  of  law  both  the  principal  and  the  surety  became 
liable  for  the  full  amount  of  the  bond.  In  addition  thereto  the  principal 
might  be  made  liable  under  section  34  of  the  act  to  a  fine  in  a  criminal 
action,  and  under  section  42  to  a  penalty  in  a  civil  action.  The  principal  might 
also  be  liable  indefinitely  for  fines  and  penalties  for  other  violations,  the 
amount  of  which  liability  would  depend  only  on  the  number  of  such  violaticms. 
Those  fines  and  penalties  might  also  be  recovered  by  the  state  commissioner 
of  excise  against  the  surety  under  the  provisions  of  the  bond,  but  the  extent 
of  any  recovery  against  the  surety  would  be  Umlted  by  the  amount  of  the 
bond."  Lyman  v.  Shenandoah  Social  Club,  39  App.  Div.  459,  57  N.  Y.  Supp. 
372;  Lyman  v.  Hochester  Title  Ins.  Co.,  37  App.  Div.  234,  56  N.  T.  Supp.  770. 

In  Ljrman  v.  Shenandoah  Social  Club,  39  App.  Div.  459,  57  N.  Y. 
Supp.  372,  the  court  maintained  that,  if  the  excise  commissioner  chose 
to  sue  for  the  criminal  fine,  he  could  do  so  and  collect  the  amount  of 
any  such  fine  from  the  surety,  or  he  could  sue  for  the  full  penal  sum 
of  the  bond;  that  the  bond  was  clearly  intended  to  cover  the  two 
contingencies  and  the  two  remedies.  It  follows,  therefore,  that  the 
liability  of  the  defendants  clearly  did  not  cease  upon  the  first  vio- 
lation of  the  bond,  but  that  it  continued  to  exist  in  accordance  with 
the  terms  of  the  contract  during  the  life  of  the  liquor  tax  certificate, 
and  that  the  defendants  are  liable  for  the  violations  thereof  not  barred 
by  the  statute.    Motion  to  set  aside  verdict  is  denied. 

Motion  denied. 
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McCRBA  V,  BENTLBT. 
(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1915.) 

1.  CORPORATIONB    €=3402 — INDIVIDUAL    LIABILITY    OF    AOENT — GUARANTY. 

A  letter  written  to  plaintiff  by  a  company  to  whom  plaintiff  had  sold 
and  delivered  goods  signed,  "Yours  truly,  Herbert  Pearce  Co.,  by  L.  H. 
Bentley,  Sec.  &  Treas.,"  written  In  behalf  and  for  the  benefit  of  the  com- 
pany, referred  to  by  the  pronoun  "we,"  and  in  which  the  word  "writer" 
and  the  pronoun  "I"  designated  the  secretary  and  treasurer  as  the  actual 
writer  of  the  letter,  concladlng  with  the  statement  that,  if  plaintiff  would 
investigate  the  writer's  references  to  banks,  it  would  be  satisfied  with 
the  account,  and  that  the  writer  would  i)ersonally  guarantee  the  pay- 
ment thereof,  was  a  personal  guaranty  of  the  secretary  and  treasurer. 

[Bd.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  1739;  Dec. 
Dig.  «=»4a2.] 

2.  Frauds,  Statute  of  ®=9ll6 — Pbohise  to  Aitsweb  fob  Debt  of  Anotbeb— 

Sufficiency  of  Wbiting — "Signature." 

While  the  statute  requires  that  the  memorandum  be  signed  by  the  per- 
son to  be  charged,  it  does  not  require  that  the  signature  be  in  any  definite 
form,  the  test  being  whether  the  paVty  or  his  duly  authorized  agent  has 
signed  the  memorandum  In  such  manner  as  to  authenticate  the  promise; 
and  hence  a  letter  signed,  "Yours  truly,  Herbert  Pearce  Co.,  by  L.  H. 
Bentley,  Sec.  &  Treas.,  containing  the  secretary's  personal  guaranty  of 
the  company's  indebtedness  to  plaintitC,  was  a  sufficient  signature,  un- 
der the  statute. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of.  Cent.  Dig.  gi  242h 
250 ;  Dec.  Dig.  <8=»115. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Sign.] 

Appeal  from  City  Court  of  New  York,  Trial  Tenn. 

Action  by  William  E.  McCrea,  doing  business  as  the  Fabric  Fur 
Cloak  Company,  against  Lester  H.  Bentley.  Judgments  for  defend- 
ant dismissing  the  complaint,  and  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Murphy  &  Fultz,  of  New  York  City  (David  L.  Fultz,  of  New  York 
City,  of  counsel),  for  appellant. 

Hills  &  Hills,  of  New  York  City  (Robt.  J.  Mahon,  of  New  York  City, 
of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  uptm  a  written  agreement  guar- 
anteeing the  account  of  the  Herbert  Pearce  Company.  There  seems 
to  be  no  dispute  as  to  the  sale  and  delivery  of  the  goods,  and  the  only 
serious  question  is  whether  the  written  guaranty  is  signed  by  the  de- 
fendant. 

[  1  ]  The  guaranty  is  contained  in  a  long  letter  written  to  the  Fabric 
Fur  Cloak  Company,  and  signed,  "Yours  truly,  Herbert  Pearce  Co., 
by  L.  H.  Bentley,  Sec.  &  Treas."  The  letter  is  written  in  behalf  of 
and  for  the  benefit  of  the  Herbert  Pearce  Company,  and,  when  the 
writer  referred  to  that  company,  he  always  used  the  pronoun  "we." 
There  are,  however,  portions  of  the  letter  where  the  word  "writer" 

Q=»Por  other  cases  see  same  topic  &  KEY-NUMBER  In  aU  Key-Numbered  DIcests  &  Indexes 
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and  the  pronouns  "he"  and  "I"  are  used  to  designate  very  clearly  this 
defendant  as  the  actual  writer  of  the  letter,  and  it  contains  personal 
apologies  from  the  writer  and  references  to  banks  as  to  the  writer's 
personal  responsibility.  The  letter  concludes  with  the  following 
words : 

"Now  I  know  If  you  will  Investigate  the  matter  I  am  sure  that  you  will  be 
perfectly  satisfied  with  our  account  and  the  writer  will  personally  guaranty 
the  payment  thereof  and  see  that  we  pay  our  bills  as  we  agree  to.  Trusting 
that  you  may  see  your  way  clear  to  deal  with  us  and  we  with  you  and  the 
writer  apoli^zea  for  the  method  which  was  used  In  collecting  your  former 
account  which  I  wish  to  assure  you  will  not  happen  again  and  which  was 
bronj^t  about  by  drcumstancea  that  I  knew  nothing  about  being  previous  to 
the  time  we  entered  the  company. 

"lours  truly,  Herbert  Pearce  Co., 

"By  li.  H.  BenUey,  Sec.  &  Treas." 

It  is  clear  that  in  this  paragraph,  and  throughout  the  letter,  the 
defendant  indicated  that  he  was  writing  the  letter  in  a  dual  capacity, 
and  that  he  intended  to  bind  himself  personally  to  thfe  guaranty,  as 
well  as  to  bind  the  corporation  in  regard  to  other  matters. 

[2]  He  has  signed  the  letter  as  agent  for  the  corporation,  but  it  is 
obvious  also  that,  in  so  signing,  he  intended  to  indicate  that  he  was 
the  writer  of  the  letter  and  to  identify  himself  in  regard  to  those  por- 
tions of  the  letter  where  he  referred  to  himself  personally  and  to  au- 
thenticate thereby,  not  only  the  corporate  promises,  but  also  the  per- 
sonal promises.  While  the  statute  requires  that  the  memorandum  be 
signed  by  the  person  to  be  charged,  it  does  not  require  that  the  sig- 
nature be  in  any  definite  form,  and  initials,  marks,  fictitious  names, 
and  even  a  rubber  stamp  have  all  been  considered  as  a  sufficient  com- 
pliance with  the  statute.  The  test  in  every  instance  seems  to  be  wheth- 
er the  party  or  his  duly  authorized  agent  has  signed  the  memorandiun 
in  such  manner  as  to  authenticate  the  promise.  In  this  case,  no  one 
could  possibly  read  the  letter  without  coming  to  the  conclusion  that 
when  the  defendant  signed  the  letter,  "Herbert  Pearce  Co.,  by  L.  H. 
Bentley,  Sec.  &  Treas.,"  he  intended  to  indicate  that  L.  H.  Bentley  was 
the  person  who  described  himself  as  the  writer  and  who  made  a  per- 
sonal prcmiise.  The  mere  fact  that  the  personal  signature  of  L.  H. 
Bentley  is  also  part  of  the  corporate  signature  seems  to  me  quite 
immaterial.  In  the  final  analysis  the  defendant  has  signed  this  letter 
in  a  manner  clearly  indicating  that  he  intended  thereby  to  bind  him- 
self personally  in  regard  to  the  personal  promise,  and  that  is  all  that 
the  statute  requires. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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(91  Misc.  Rep.  41) 

LEVY  T.  JOHN  0.  DETTRA  &  CO.,  Ina 

(Supreme  CJourt,  Appellate  Term,  First  Department     June  28,  1915.) 

1.  Sales  <S=3l50 — Delivery — Time. 

Where  a  buyer,  after  orally  purcbaslng  lumber,  returned  to  his  place 
of  business  and  sent  a  written  order  containing  instructions  to  ship  at 
once,  and  the  lumber  within  two  days  thereafter  was  loaded  and  direct- 
ed to  be  sent  to  him,  the  delivery  was  timely. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  350,  351,  354-356 ; 
Dec.  Dig.  <3=>150.] 

2.  Sales  <S=362 — Entibe  or  SKVEasALTT  Contbact — Pabtial  Aoceptance. 

Where  lumber*  lay  in  two  piles,  and  defendant  bought  them  on  the 
same  day  for  one  price,  to  be  delivered  together  and  shipped  at  once, 
there  was  a  single  transaction,  whereby  the  lumber  was  sold  In  its 
entirety. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {§  171-1T9;  Dec. 
Dig.  «=962.] 

3.  Sales  «e962 — ^AcCBPTAncE  in  Pabt. 

Where  a  contract  for  the  sale  of  lumber  was  entire,  the  buyer  could 
not  accept  a  part  and  reject  the  remainder,  without  an  agreement  to 
that  effect. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {{  171-179;  Dec 
Dig.  <S=>62.] 

4.  Sales  <S=3l29 — Bbeach  of  Wabbantt — Rescission. 

On  breach  of  warranty  that  the  lumber  delivered  should  not  contain 
any  unfit  or  unmerchantable  lumber,  the  buyer,  after  accepting  a  part  of 
it,  had  no  right  to  a  partial  rescission. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  8  295;  Dec.  Dig. 
<S=pl29.] 

5.  Sales  ^=»288 — Breach  of  Wabbantt — Claim  fob  Dajiaogs. 

Such  acceptance  did  not  bar  the  buyer's  counterclaim  for  damages. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  ff  817-S23;  Dec.  Dig. 
<3s>288.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Isaac  B.  Levy  against  John  C.  Dettra  &  Co.,  Incorporat- 
ed. Judgment  for  plaintiff  and  against  defendant  for  $138.07,  and 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Robert  Seelav,  of  New  York  City,  for  appellant. 
Harlan  Moore,  of  New  York  City  (Henry  Waldman,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  Plaintiff  sued  to  recover  $500,  the  value  of  two  lots 
of  lumber  claimed  to  have  been  sold  and  delivered  to  the  defendant 
at  the  agreed  price  of  $18  a  thousand  feet.  The  plaintiff  objects  to 
the  amount  of  the  judgment  upon  the  ground  that  it  is  insufficient. 
The  two  lots  of  lumber  contained  36,480  feet  of  beech,  birch,  and  ma- 
ple, making  a  total  of  $663.12.  The  plaintiff  charged  off  the  freight, 
which  left  a  balance  due  of  $500,  for  which  sum  he  asked  judgment. 

^=9For  otber  cases  ses  same  topic  £  KEY-NUMBER  Id  all  Key-Numbered  Digests  &  lodexes 
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Plaintiff  claims  that,  when  he  examined  the  lumber  at  defendant's 
location  in  Vermont,  he  saw  portions  of  the  lumber  were  not  mer- 
chantable, and  unfit  for  his  purposes,  which  was  the  manufacture  of 
flag  poles.  He  further  asserts  that,  at  the  time  the  oral  agreement  for 
the  sale  was  made,  he  pointed  out  some  unmerchantable  and  unfit 
lumber,  and  defendant  agreed  to  extract  the  bad  and  ship  only  the 
good.  The  defendant  denies  this,  and  claims  that  the  lumber  was  sold 
as  it  lay;  that  the  Itunber  was  worth  more,  but  that  the  pricej  of 
$18  was  agreed  upon  only  because  a  small  part  of  the  lumber  was  not 
perfect.  In  evidence  is  the  following  order  sent  by  defendant  to 
plaintiff  in  confirmation  of  the  oral  agreeme^it: 

Order. 
John  O.  Dettra  &  Co. 

Oaks,  (Mont.  Co.)  Pa.  6/2/1914. 

Order  placed  with  I.  B.  Levy. 

Ship  via  P.  &  B.,  f.  o.  b.  Oaks.    Terms  2/10    N/A.O. 
Car  load  lota  must  Invariably  be  consigned  to  our  siding  via  P.  &  R.  Rjr. 
When  to  ship — At  once.    Our  No. — .    This  number  most  appear  on  your  in- 
voice. 

Lot  7/8  Beech,  Birch,  and  Maple $18.00  delivered 

"  l%-2    "  "  "     18.00  « 

Confirmation  of  verbal  order  for  2  lots  lying  at  W.  Rupert  siding,  Yt. 

O.  K.  J.C.D.  , 

Defendant  received  the  first  car  load,  examined  contents,  and  laid 
aside  2,500  feet,  for  which  he  refused  to  pay.  He  was  willing  to  pay 
for  the  lumber  he  accepted  and  used.  It  is  for  the  price  of  the  lum- 
ber accepted  and  used  that  judgment  was  awarded  the  plaintiff.  The 
defendant,  after  receiving  the  first  car  load,  wrote  to  plaintiff  and 
stated  that  the  lumber  was  not  suitable  for  his  purpose,  that  it  was 
worth  only  $10  a  thousand  feet,  and  expressed  a  willingness  to  do 
business  upon  that  basis.  He  also  ordered  plaintiff  not  to  ship  the 
other  car  load,  and  claimed  that  the  deliveries  were  made  too  late 
for  his  purposes.  At  that  time  the  other  car  was  in  transit.  When 
the  second  car  arrived,  defendant  examined  the  lumber  on  top  to  a 
depth  of  two  feet  and  rejected  the  car  upon  the  ground  that  it  was 
delivered  to  him  too  late  for  the  4th  of  July  market,  and  that  the 
lumber  was  not  suitable  for  the  purpose  for  which  he  had  bought  it. 
He  further  claimed  the  lumber  was  unmerchantable  and  presented  a 
counterclaim  for  $200.  Upon  the  trial  the  counterclaim  seems  to 
have  been  disregarded. 

[1]  The  defendant,  after  making  the  oral  agreement  to  buy  the 
lumber,  returned  to  his  place  of  business  in  Pennsylvania,  and  sent 
the  written  order;  and  within  two  days  thereafter  the  lumber  was 
loaded  and  directed  tp  be  sent  to  defendant.  From  these  facts  it  is 
evident  that  the  plaintiff  was  neither  indifferent  nor  remiss  in  execut- 
ing the  order.  As  to  whether  delivery  is  timely  or  not,  every  case 
stands  upon  its  own  facts.  In  the  case  of  Robinson  v.  American  Lo- 
comotive Co.,  56  Misc.  Rep.  589,  107  N.  Y.  Supp.  69,  an  order  was 
rendered  to  the  seller  on  November  19th  and  delivery  made  on  De- 
cember 29th.  This  was  held  to  be  delivery  in  sufficient  time.  In  the 
case  at  bar  the  shipping  instructions  on  the  order  were,  "Ship  at 
154  N.Y.S.— 12 
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once,*"  and  this  it  appears  the  plaintiff  did.  There  was  no  guaranty 
that  delivery  would  be  made  by  a  given  date. 

[2]  The  case  turns  on  whether  or  not  the  contract  was  entire  or 
severable.  The  undisputed  facts  are  that  the  lumber  lay  in  two  piles 
at  West  Rupert,  in  Vermont;  that  defendant  bought  them  on  the 
same  day,  for  one  price,  to  be  delivered  together,  "shipped  at  once." 
The  sale  was  a  single  transaction,  and  the  lumber  sold  in  its  entirety. 
It  is  clear  that  the  intention  of  the  parties  did  not  contemplate  that  the 
contract  was  in  any  way  severable. 

[3]  Since  the  contract  is  entire,  the  defendant  cannot  be  permitted 
to  accept  part  and  reject  the  remainder,  unless  there  was  an  agreement 
to  this  effect.  Such  an  agreement  has  not  and  cannot  be  spun  out  from 
the  facts  presented. 

[4,  5]  Even  if  the  defendant's  story  be  accepted  as  true,  it  shows 
at  most  only  a  warranty  that  the  goods  delivered  shall  not  contain  any 
unfit  or  unmerchantable  limiber.  Since  the  defendant  has  accepted 
a  part  of  the  lumber,  the  breach  of  this  warranty  can  give  rise  to  no 
right  of  partial  rescission,  but  such  acceptance  does  not  bar  a  counter- 
claim for  damages.  In  this  case  there  is,  however,  no  proof  of  such 
damages. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


lUO  Misc.  Rep.  185) 

MABTINKOVICS  T.  LEHIGH  COAL  &  NAVIGATION  CO. 

(Sapreme  Court,  Trial  Term,  New  York  County.     April,  1916.) 

1.  Master  and  Sebvant  «=»95% — Mink  Fobeuan — Pxefobiianck  or  Stat- 

UTOBT  Duties — LiABiLmr  or  Master. 

So  far  as  the  foreman  In  a  Pennsylvania  mine  acts  In  obedience  to  the 
duties  placed  on  him  by  the  Anthracite  Law  of  Pennsylvania  (Act  June 
2,  1891  [P.  L.  176]),  the  employer  Is  not  liable  for  his  acts,  but  such  law 
does  not  relieve  the  employer  from  liability  for  the  negligence  of  bis 
foreman  in  performing  duties  not  prescribed  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  358; 
Dec.  Dig.  ®=95%.] 

2,  Master  and  Servant  «=265 — Injurt  to  Miner — Neguqencb — Bxs  Ipsa 

Loquitur. 

Plaintiff,  who,  though  a  certified  miner  under  the  laws  of  Pennsylvania, 
bad  never  worked  as  such,  was  made  totally  blind  by  an  explosion  of 
dynamite  or  of  a  cap  used  in  blasting  in  defendant's  mine,  where  he  was 
working  as  a  laborer  under  the  orders  of  a  certified  miner,  who,  on 
inspection  after  firing  a  blast,  directed  plaintiff  to  go  in  and  break  up  a 
large  stone  thrown  out  and  to  hasten,  as  the  roof  needed  support  Plain- 
tiff obeyed,  struck  the  stone  a  few  times,  and  In  so  doing  e.^ploded  the 
dynamite  or  cap,  whereby  he  was  blinded.  In  his  action  against  the  mine 
owner,  it  appeared  that  a  careful  inspection  would  have  disclosed  the 
presence  of  the  explosive.  Held  that,  tbe  doctrine  of  res  Ipsa  loquitur 
applying,  the  explosion  was  evidence  of  defendant's  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  877- 
908,  955 ;  Dec.  Dig.  <S=»265.] 
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8.  Mastsb  and  Sebvant  ^s>96% — Injukt  to  Mineb— Nequobnce  of  Fobe- 
KAN — Anthbacitb  Law. 

Anthracite  I^iw  Pa.  art.  17,  S  8,  providing  "that  for  any  Injury  •  •  • 
occasioned  by  any  violation  of  this  act  or  any  failure  to  comply  with  Its 
provisions  •  •  •  a  right  of  action  shall  accrue  •  •  •  for  any 
direct  damages  •  •  •  sustained  thereby,"  while  ineftectlve  to  author- 
ize a  recovery  against  a  mine  owner  for  acts  of  a  mine  foreman  com- 
manded by  the  statute,  Is  authority  for  a  recovery  for  acts  done  beyond 
those  thus  commanded. 

[Ed.  Note. — ^Por  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  35S ; 
Dec  Dig.  «=>95%.} 

Action  by  John  Martinkovics  against  the  Lehigh  Coal  &  Naviga- 
tion Company.  Motion  to  set  aside  a  verdict  for  plaintiff  and  for  a 
new  trial.    Denied. 

R.  W.  Darling  and  Roger  Foster,  both  of  New  York  City,  for 
plaintiff. 

Wellman,  Gooch  &  Smyth,  of  New  York  City  (Herbert  C.  Smyth, 
of  New  York  City,  of  counsel),  for  defendant. 

BENTON,  J.  [1]  Plaintiff  was  made  totally  blind  by  an  explo- 
sion of  dynamite  or  of  a  cap  used  in  blasting  in  defendant's  mine. 
Plaintiff  was  in  defendant's  employ  as  a  laborer  under  orders  from 
Frank  Valent,  a  certified  miner,  in  charge  of  a  breast  in  mine  No.  11. 
Plaintiff  was  also  a  certified  miner,  but  he  had  never  worked  as  such. 
A  certified  miner  is  one  who  has  "obtained  a  certificate  of  competency 
and  qualification  *  *  *  from  the  miners'  examining  board  of  the 
proper  district  and  duly  registered  under  the  laws  of  Pennsylvania, 
enacted  to  protect  the  lives  and  limbs  of  miners,"  etc.  By  the  terms 
of  the  act  no  person  whatsoever  can  be  employed  or  engaged  in  the 
anthracite  coal  region  as  a  miner,  unless  so  certified.  Statutory  rule 
34  of  the  Anthracite  Law  provides : 

"Before  commencing  worli  and  also  after  the  firing  of  every  blast,  the 
miner  working  a  breast  or  any  other  place  In  a  mine,  shall  enter  such  breast 
or  place  to  examine  and  ascertain  its  condition,  and  his  laborer  or  assistant 
shall  not  go  to  tlie  face  of  such  breast  or  place  until  the  miner  has  examined 
the  same  and  found  It  to  be  safe." 

Frank  Valent  was  such  miner,  and  plaintiff  was  such  laborer.  No 
person  can  be  employed  to  blast,  unless  the  miner  foreman  is  satis- 
fied that  he  is  qualified  by  experience  and  judgment  to  do  it  with  or- 
dinary safety.  Rule  35.  No  person  can  act  as  a  miner  foreman,  un- 
less registered  as  a  holder  of  a  certificate  of  qualification  granted  by 
the  secretary  of  internal  affairs  to  every  applicant  reported  by  the 
examiners,  as  provided  in  the  act.  Rule  1  of  said  act  required  the 
defendant  to  place  the  "underground  workings  of  the  mine  and  all 
that  related  to  the  same  under  the  charge  and  daily  supervision  of  a 
miner  foreman,"  who  is  specifically  charged  by  the  terms  of  said  act 
with  supervision  and  examination.  So  far  as  the  miner  foreman  acts 
in  obedience  to  his  statutory  duties,  the  owner  or  operator  is  not  li- 
able for  his  acts,  inasmuch  as  the  rule  respondeat  superior  does  not 
apply,  for  the  employer  is  not  his  superior  in  those  matters ;  the  stat- 
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ute  controlling.  Nothing  in  the  ax:t  prevents  the  employment  of  a 
certified  miner  foreman  as  general  foreman  or  superintendent,  in- 
trusted with  powers  and  duties  beyond  those  prescribed  by  statute, 
and  for  his  acts  without  the  statute  manifestly  the  master  would  be 
answerable.  The  miner  foreman  was  John  Obrey.  It  was  not  a  part 
of  his  duty  to  hire  or  discharge  men.  He  could  not,  as  certified  miner 
foreman,  compel  the  defendant  to  hire  Valent  or  any  particular  cer- 
tified miner.  The  defendant  was  free  to  choose  and  hire  any  it  chose, 
subject  to  the  approval  of  the  miner  foreman.  This  approval,  as 
well  as  the  certification,  were  for  greater  certainty  that  the  master 
should,  as  was  his  duty,  independent  of  the  statute,  employ  competent 
miners.  Neither  reason,  natural  justice,  nor  authority  requires  ex- 
emption from  liability  of  the  master  beyond  the  restriction  of  the 
statute  clearly  expressed  therein.  Indeed,  the  language  of  the  act 
enjoins  upon  him  greater  care  than  did  the  common  law.  It  says 
(rule  1,  art.  12) : 

"The  owner,  operator  or  superintendent  of  a  mine  or  colliery  shall  use  every 
precaution  to  Insure  the  safety  of  the  workman,  •  •  •  whether  provided 
for  In  this  act  or  not" 

The  purpose  of  the  law  was  not  to  relieve  the  master  of  responsi- 
bility, but  to  save  the  workmen  from  injury. 

In  Bogdanovicz  v.  Coal  Co.,  240  Pa.  124,  87  Atl.  295,  it  is  said : 

"The  defendant  can  only  be  relieved  by  pointing  to  a  provision  of  the 
statute  which  Imposes  such  duty  on  the  miner  foreman  and  relieves  the  own- 
er or  operator." 

In  Pittsburgh-Buffalo  Co.  v.  Cheko,  204  Fed.  353,  356,  124  C.  C. 
A.  451,  454,  it  is  said: 

"And  in  each  instance  the  court  has  held  that,  so  far  as  the  statute  has 
committed  the  operation  of  the  mine  to  foreman,  the  owner  has  been  relieved 
from  liability  for  his  negligence." 

See,  also,  D'Jorko  v.  Berwind-White  Coal  M.  Co.,  231  Pa.  164, 
80  Atl.  77  \  Collins  v.  Northern  A.  Coal  Co.,  241  Pa.  55,  88  Atl.  75; 
Golden  v.  Mount  Jessup  Coal  Co.,  225  Pa.  164,  73  Atl.  1103;  Dur- 
kin  V.  Kingston  Coal  Co.,  171  Pa.  193,  33  Atl.  237,  29  L.  R.  A.  808, 
50  Am.  St.  Rep.  801 ;  Bigus  v.  Lehigh  &  Wilkesbarre  Coal  Co.,  160 
App.  Div.  838,  146  N.  Y.  Supp.  107. 

General  expressions  in  these  cases  must  be  construed  in  reference 
to  the  facts  of  the  case.  It  is  but  a  poor  service  to  carry  a  statute 
by  construction  beyond  the  import  of  its  language  to  the  deprivation 
of  a  remedy  otherwise  available.  Statutes  in  derogation  of  private 
right  should  be  construed  strictly.  No  negligence  of  the  miner  fore- 
man is  complained  of ;  only  that,  if  any,  of  the  miner  gives  a  cause 
of  action.  It  is  claimed  that  he  is  likewise  within  the  Pennsylvania 
act,  so  that  the  master  is  not  liable  for  his  acts  upon  the  principle  of 
the  Pennsylvania  cases  cited,  as  well  as  160  App.  Div.  supra,  con- 
struing and  applying  the  act  and  the  Pennsylvania  cases. 

[2]  The  acts  of  the  miner  were  in  blasting  and  inspection  there- 
after, and  in  preparing  foundations  for  posts  to  carry  roof  supports. 
Valent  fired  the  blasts.    The  evidence  permitted  the  jury  to  find  that 
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Valent  thereafter  inspected  the  place,  told  plaintiff  that  the  shots  were 
fired,  and  directed  him  to  go  in,  break  up  a  large  stone  thrown  out, 
and  hasten,  as  the  roof  needed  support.  The  plaintiff  obeyed,  struck 
the  stone  a  few  times,  and  by  so  doing  exploded  dynamite  or  a  cap 
whereby  plaintiff  was  blinded.  Also  that  careful  inspection  would 
have  disclosed  the  presence  of  the  explosive.  It  was  the  duty  of  the 
miner  to  make  the  inspection  and  of  the  plaintiff  not  to  go  until  that 
was  done.  Plaintiff  is  entitled  to  that  presumption  supporting  his 
testimony.  Reasonable  caution  would  require  that  no  one  be  set  to 
work  pounding  with  steel  tools  where  dynamite  was  liable  to  be,  with- 
out care  to  see  there  was  none  there.  If  suitable  skill  in  examining 
would  disclose  its  presence,  then  its  not  being  found  was  evidence 
of  neglect  in  inspecting.  Care  must  be  commensurate  with  the  dan- 
ger. The  testimony  of  the  plaintiff's  expert  that  the  presence  of  a 
large  piece  of  rock  blown  off,  the  vefy  one  in  fact  which  plaintiff 
says  Valent  told  him  to  break  off,  to  one  experienced  in  the  effect  of 
dynamite  in  crushing  rock,  was  indication  that  only  one  blast  was 
discharged  and  called  for  special  examination  to  find  if  that  were  so, 
seems  reasonable  and  probable.  I  think  that  the  presence  of  dyna- 
mite or  a  cap  which,  like  dynamite,  would  explode  from  concussion 
in  a  place  where  a  workman  is  directed  to  strike  with  a  steel  tool, 
pick,  or  hammer,  is  evidence  of  negligence  in  setting  him  at  work 
there  in  that  way.  Therefore  the  explosion  is  evidence  of  negligence, 
and  the  doctrine  of  res  ipsa  loquitur  applies. 

[3]  Defendant  contends  that  the  work  being  done  to  shore  up  or 
support  the  roof  was  so  exclusively  in  charge  of  the  miner  foreman 
as  to  relieve  the  owner  from  responsibility.    But  rule  14  says: 

"Any  person  having  charge  of  a  working  place  in  any  mine  sball  keep  the 
roof  and  sides  thereof  properly  secured  by  timber  or  otherwise  so  as  to  prevent 
such  roof  and  sides  from  falling:." 

Valent  was  such  person  in  charge,  and  he  represented  the  de- 
fendant, or  the  plaintiff  was  subject  to  his  orders,  and  in  obeying  them 
was  injured.  The  owner,  operator,  superintendent,  or  miner  fore- 
man, as  the  case  may  be,  is  made  liable  for  accidents  resulting  from 
insufficient  propping  or  failure  to  furnish  necessary  timbers  by  ar- 
ticle 11  of  the  Mining  Act  (Anthracite  Law).  True,  the  construction 
of  the  act  by  the  courts  of  Pennsylvania  makes  the  law  of  the  case  to 
be  respected  here.  Jessup  v.  Carnegie,  80  N.  Y.  441,  446,  36  Am. 
Rep.  643.  No  case  per  se  adjudging  the  status  of  a  certified  miner 
under  the  act  has  been  found  in  Pennsylvania.  The  case  of  Mingak 
v.  Vesta  Coal  Co.,  51  Pa.  Super.  Ct.  584,  is  instructive.  The  case 
of  Andriuszis  v.  Philadelphia  &  R.  Co.,  143  App.  Div.  607,  127  N. 
Y.  Supp.  980,  and  Id.,  149  A^).  Div.  924,  133  N.  Y.  Supp.  1111, 
involves  the  negligence  of  a  certified  miner.  It  has  been  three  times 
tried  by  jury  with  verdict  always  for  plaintiff;  twice  reversed  by  the 
Appellate  Division.  The  last  pronouncement  is  the  order  and  opin- 
ion of  Justice  Crane  upholding  the  verdict.  Section  8,  art.  17,  pro- 
vides : 

"That  for  any  Injury  to  person  or  property  occasioned  by  any  violation  of 
this  act  or  any  failure  to  comply  with  its  provisions  by  any  owner,  operator, 
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Baperintendent  or  mlaer  foreman  or  fire  boss,  a  right  of  action  sball  accme 
against  said  owner  or  operator  for  any  direct  damages  he  may  have  sus- 
tained thereby." 

It  seems  by  section  9,  art.  8,  "a  fire  boss  must  be  a  miner  of  five 
years'  practical  experience,"  otherwise  the  section  is  silent  as  to  a 
certified  miner.  True,  as  defendant  contends,  this  section  is  inopera- 
tive as  authorizing  a  recovery  against  a  mine  owner  for  acts  of  a  miner 
foreman  commanded  by  the  statute,  but  it  is  an  authority  that  beytmd 
that  he  may  be  liable,  and  seems  to  me  at  least  an  ailment  for  de- 
fendant's liability  in  this  case.  I  conclude  that  the  verdict  is  not 
against  the  law  of  the  case  and  also  that  it  is  not  against  the  weight 
of  evidence  so  as  to  compel  action  on  my  part;  therefore  the  mo- 
tions are  denied. 

Motions  denied. 


COrrWELL  V.  DEGNON  CONTRACTING  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    June  29,  1915.) 

1.  MuNicrPAL  CoBPOBATioNS  <8=3809 — Stbeets — Layino  Water  Main — Nwj- 

UGENCE — ^DaUAOES   TO    PBOPERTY. 

Where  a  contracting  company  was  engaged  iu  laying  a  high-pressure 
water  main  along  a  street  parallel  with  a  low-pressure  main  at  least  3% 
feet  from  the  edge  of  the  trench  being  excavated  for  the  new  main,  and 
where,  almost  immediately  after  a  blast  was  set  off  by  the  company,  water 
gushed  from  the  existing  main  and  damaged  adjoining  property,  tibe 
company  was  not  liable,  unless  the  main  was  broken  by  direct  impact 
with  a  rock  or  d£brls  precipitated  on  It  by  the  blast,  or,  If  broken  by  the 
mere  concussion,  unless  the  blast  was  negligently  set  off. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
1688-1694 ;  Dec.  Wg.  «=»809.] 

2.  Municipal  Cobpobations  «=»819 — Stbeets — ^Latino  o»  Watbb  Mair — 

NeOLIOENCE — SUFFICIENCT  OF  EVIDENCE. 

Evidence,  In  an  action  against  a  contracting  company,  engaged  in  lay- 
ing a  water  main,  for  damages  due  to  the  bursting  of  an  existing  main 
in  consequence  of  a  blast,  held  to  show  that  the  break  was  due  to  concus- 
sion, and  not  to  a  rock  being  cast  against  the  pipe  by  the  blast 

[Ed.  Note. — For  other  cases,  see  filunicipal  Corporations,  Cent  Dig.  H 
1739-1743, ;  Dec.  Dig.  <g=>S19.] 

3.  Municipai,  Cobpobations  ®=>819 — IiATiNa  or  Wateb  Main — Neouoence 

— Pboof. 

Evidence  that  a  contracting  company,  engaged  in  laying  a  water  main, 
sent  off  a  blast  within  3%  feet  of  an  existing  low-pressure  main,  without 
shutting  off  the  water,  in  consequence  Of  which  the  existing  main  was 
broken  and  damages  resulted  to  adjoining  propertj',  was  Insufficient  to 
charge  the  company  with  actionable  negligence,  in  the  ab.sence  of  evidence 
that  any  excessive  force  was  used  In  blasting,  or  evidence  that  the  com- 
pany had  reascHi  to  foresee  that  the  pipe  would  be  broken  by  the  con- 
cussion, or  knew  or  bad  reason  to  know  of  the  presence  of  the  existing 
main. 

(Ed.  Note. — For  other  eases,  see  Municipal  Corporations,  Cent  Dig.  |§ 
1739-1743;  Dec.  Dig.  «=»810.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

€=9For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  DlEesta  &  ladexes 
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Action  by  Patrick  H.  Conwell  against  the  Degnon  Contracting  Com- 
pany. From  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

James  F.  Donnelly,  of  New  York  City,  for  appellant 
John  T.  Fenlon,  of  New  York  City  {John  V.  Judge,  of  New  York 
City,  of  counsel),    for  respondent. 

LEHMAN,  J.  On  May  27,  1914,  the  defendant  was  engaged  in 
laying  a  high-pressure  water  main  along  Twenty-Eighth  street  under 
a  contract  with  the  city.  Running  parallel  to  the  projected  main  was 
a  12-inch  low-pressure  main.  This  main  was  at  least  3%  feet  from 
the  edge  of  the  trench  which  the  defendant  was  excavatii^  for  the 
new  main,  and  was  about  4  feet  below  the  surface  of  the  street 
The  defendant  blasted  out  some  rock,  and  almost  immediately  after 
the  blast  was  set  off  water  gushed  from  the  earth  surrounding  the 
existing  water  main  and  flowed  into  the  plaintiff's  premises.  For  the 
resulting  damage  to  his  property  the  plaintiff  has  brought  this  action 
and  recovered  the  sum  of  $75.  The  complaint  sufficiently  sets  forth 
a  cause  of  action  in  either  negligence  or  trespass,  but  in  my  opinion 
the  evidence  is  insufficient  to  sustain  a  recovery  on  either  theory. 

[1,2]  The  plaintiff  has  failed  to  establish  any  action  in  trespass 
unless  the  water  from  the  low-pressure  main  was  precipitated  into 
the  plaintiff's  premises  by  the  direct  action  of  the  defendant;  that 
is,  unless  the  main  was  broken  by  impact  with  a  rock  or  debris  pre- 
cipitated upon  it  by  the  blast  Derrick  v.  Kelly,  136  App.  Div.  433, 
120  N.  Y.  Supp.  996.  If  it  was  broken  only  as  a  result  of  the  con- 
cussioA,  then  the  plaintiff  must  show  that  the  blast  was  negligently  set 
off.  The  evidence  shows  that  there  was  a  solid  space  of  3^^  feet  be- 
tween the  trench  and  the  broken  pipe,  and  it  is  difficult  to  see  how 
a  blast  could  have  driven  a  rock  through  this  space.  It  does  appear, 
however,  that  when  the  flow  of  water  was  stopped,  and  the  earth  sur- 
rounding the  broken  main  was  taken  away,  it  was  found  that  a  piece 
of  pipe  46  inches  long  and  in  width  nearly  one-half  the  diameter  of 
the  pipe  was  broken,  and  at  one  point  a  large  rock  was  found  rest- 
ing hard  up  against  the  broken  main.  It  appears,  however,  that  the 
main  was  an  old  one,  and  had  been  in  that  place  for  many  years,  and  it 
does  not  appear  whether  this  pipe  had  not  been  placed  against  this 
rock  when  it  was  originally  laid.  The  plaintiff's  own  witness  testifies 
that:    . 

"I  can't  say  whether  the  rock  that  was  up  against  the  pipe  was  a  large 
piece  of  broken  rock,  or  whether  It  was  solid  rock." 

On  cross-examination  this  witness,  who  was  the  assistant  engineer 
of  the  water  department  in  charge  of  this  wOrk,  testified  as  follows : 

"Q.  This  comer  of  the  rock  which  yon  saw  up  against  the  low-pressure 
main  after  the  earth  was  remoTed — as  far  as  you  know  that  comer  of  rock 
conld  have  been  up  against  that  pipe  before  the  explosion,  couldn't  It?  A. 
That's  right  Q.  In  other  words,  after  that  low-pressure  trench  had  been  ex- 
cavated, yon  fonnd  the  situation  In  which  the  low-pressure  main  had  lain  in 
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a  bed  of  rock  which  had  been  excavated  before  that  main  was  laid  there,  didn't 
you?    A.  Yes;  the  rock  had  been  excavated  before  the  main  ttad  l>een  laid'." 

From  this  testimony  it  seems  to  me  perfectly  obvious  that  it  is 
absolutely  impossible  to  infer  from  the  presence  of  the  rock  against 
the  pipe  that  it  had  been  cast  against  the  pipe  by  the  blast.  All  the 
testimony  is  quite  consistent  with  the  view  that  the  rock  was  there 
at  the  time  of  the  original  excavation  30  years  ago,  and  that  the  break 
in  this  old  pipe  was  due  to  concussion. 

[3]  There  remains,  therefore,  only  the  question  of  whether  tliere 
is  any  evidence  of  negligence.  The  plaintiff  has  presented  no  evi- 
dence that  there  was  any  excessive  force  used  in  blasting,  claiming 
mainly  that  the  defendant  had  no  right  to  send  off  any  blast  in  prox- 
imity to  the  low-pressure  main  without  shutting  off  the  water.  There 
is,  however,  no  evidence  to  show  that  the  defendant  had  any  reason 
to  foresee  that  the  blast  would  be  sufficiently  strong  to  break  a  prop- 
erly laid  pipe  by  concussion.  There  is  not  even  any  evidence  that 
the  defendant  loiew,  or  had  reason  to  know,  tnat  such  a  maui  was 
in  the  street.  On  the  contrary,  it  affirmatively  appears  that  the  work- 
ing plans  furnished  by  the  city  fail  to  show  such  a  main. 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    AH  concur. 


MORTAGNA  v.  AZTEC  ASPHAl/T  CO.  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1915.) 

1.  EviDKNCE   «=»265 — Judicial   Admissions — ^What   Cosstitotbs — "Rbpav- 

ING." 

In  an  action  by  a  pedestrian,  hurt  when  a  stone  covering  a  ho)e  gave 
way  towards  the  middle  of  the  street,  from  which  the  curb  has  been  re- 
moved, defendant  admitted  that  any  paving  of  the  street  was  being  done 
by  It,  after  having  previously  stated  that  It  was  employing  one  curb 
setter,  and  It  set  a  number  of  feet  of  curb.  Held,  that  the  defendant  ad- 
mitted it  was  repavlng  the  street,  which  Included  removal  of  the  curb. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  S|  1029-1050; 
Dec.  Dig.  «=>265. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Repave.] 

2.  Municipal  Cobpobations  «=»805 — Stskets — Injitbies. 

Where  a  h(de  near  the  curbing  was  covered  by  a  stone,  a  pedestrian 
was  not  guilty  of  contributory  negligence  in  stepping  upon  the  stoiie, 
which  gave  way. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1677,  1683 ;   Dec.  Dig.  cS=»805.] 

3.  Damages  <S=»131 — Personal  iNJtTBins. 

Where  plaintiff  received  only  some  slight  bruises  and  cuts,  and  was 
laid  up  for  only  eight  days,  at  $2  a  day,  and  visited  a  doctor  five  or  six 
times,  an  award  of  $250  damages  was  excessive  by  $100. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  g§  857-367,  370; 
Dec.  Dig.  <8=»131.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  D>is- 
trict 

€=3For  other  cases  see  same  topic  &  KEY-NtJMBBR  In  all  Kejr-Numbered  Digests  &  Indexes 
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Action  by  Giovanni  Mortagna  against  the  Aztec  Asphalt  Company, 
impleaded  with  another.  From  a  judgment  for  plaintiff,  after  trial 
without  a  jury,  the  named  defendant  appeals.    Modified  and  affirmed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Leonidas  Dennis,  of  New  York  City  (William  Shea,  of  counsel),  for 
appellant. 

Bertrand  Ettinger,  of  Brooklyn,  for  respondent. 

BIJUR,  J.  PlaintifiF,  walking  at  night  through  East  Seventy-Fourth 
street,  which  was  being  repaired  by  appellant,  stepped  on  a  stone  which 
covered  a  hole  ■from  which  the  gas  company  had  removed  a  lamp  post 
right  near  the  curb.  The  stone,  with  the  earth  under  it,  gave  way 
toward  the  middle  of  the  street,  and  the  plaintiff  was  thrown  and  hurt. 

[1]  Appellant  contends,  while  apparently  admitting  that  the  accident 
occurred  through  the  sidewalk  having  been  made  dangerous  by  the 
removal  of  the  curb,  that  there  was  no  proof  that  it  removed  the  curb, 
and  no  proof  that  it  had  been  removed  at  the  time  of  the  accident.  As 
to  the  latter  claim,  there  is  no  foundation  at  all  for  it.  As  to  the  for- 
mer, plaintiff's  counsel  asked  (at  S.  M.  p.  6) : 

"Will  yon  concede  that  the  work  on  that  block  In  connection  with  the  curb 
was  done  by  the  Atiphalt  Company?" 

Appellant's  counsel  said : 

"I  wlU  concede  that  any  paring  of  that  street  was  done  by  the  Asphalt 
Company." 

This,  taken  in  connection  with  the  statement  on  the  preceding  page, 
by  defendant's  counsel,  that  his  company  "was  employing  one  curb 
setter  and  had  set  324  linear  feet  of  curbing,"  and  other  items  to  the 
same  effect,  indicates  to  me  that  both  sides  understood  that  it  was  an 
admission  of  the  appellant  that  appellant  was  repaving  the  street,  which 
included  the  removal  of  the  curb. 

[2,  3]  It  is  true  that  under  ordinary  circumstances,  with  the  street 
torn  up,  the  plaintiff  might  be  said  to  have  been  guilty  of  contributory 
negligence  (see  Walsh  v.  Central  Co.,  176  N.  Y.  163, 68  N.  E.  146) ;  but 
the  placing  of  this  stone  at  the  point  of  danger  was  in  itself  something 
to  throw  the  plaintiff  off  his  guard.  I  do,  however,  think  that  as  there 
was  no  medical  testimony,  and  the  plaintiff  apparently  received  only 
some  slight  bruises  and  cuts,  and  was  laid  up  for  only  eight  days,  at 
$2  a  day,  and  visited  the  doctor  five  or  si.x  times,  the  award  of  $250, 
with  $22  costs,  was  too  large.  I  suggest  that  the  judgment  be  reduced 
to  $150,  with  appropriate  costs,  and,  as  so  modified,  be  affirmed. 

Judgment  modified,  by  reducing  the  amount  of  the  recovery  to  the 
sum  of  $150  and  appropriate  costs  in  the  court  below,  and,  as  so  modi- 
fied, affirmed,  without  costs  of  this  appeal  to  either  party.    AH  concur. 
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(90  lOac.  nep.  078) 

B.  r.  DU  PONT  DB  NEMOURS  POWDER  CO.  T.  SCHWENGER. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 

1.  Tbial  ^s>252 — Instructions — Submission  of  Issue. 

The  Instructions  should  not  submit  an  Issue  not  raised  by  the  proof. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {}  605,  596-612 ;  Dec. 
Dig.  «=»252.] 

2.  Fraud  «=>27 — ^Misrepresentations. 

Where  a  merchant  who  was  not  a  subscriber  to  a  commercial  agency, 
made  representations  as  to  his  financial  standing,  which  were  at  that 
time  true,  he  is  not  fiCTeral  months  thereafter,  his  -standing  having 
changed,  bound  to  correct  his  rating  under  the  penalty  of  being  charged 
with  false  representations  in  obtaining  credit. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  {  8 ;  Dec.  Dig.  ®=»27.] 

3.  Bankruptcy  «=>42C — Discharge — Objections. 

Under  Bankr.  Act  July  1, 1898,  c.  541,  §  14b  (3),  30  Stat.  550,  as  amended 
by  Act  June  25,  1910,  c.  412,  g  6,  36  Stat  839  (U.  S.  Comp.  St  1913,  g 
9508),  providing  that  a  creditor  may  object  to  a  discharge  on  the  ground 
that  the  bankrupt  has  obtained  money  or  property  upon  a  materially 
false  statement  in  writing  made  to  the  creditor  or  his  representative,  a 
statement  to  a  commercial  agency  Is  not  a  statement  to  the  creditor's 
representative;  hence  the  overruling  of  objections  to  a  bankrupt's  dis- 
charge, made  on  the  ground  that  he  had  made  materially  false  represen- 
tations to  a  commercial  agency,  is  not  a  conclusive  adjudication,  barring 
an  action  against  the  bankrupt  after  discharge  for  fraudulent  misrepre- 
sentations in  obtaining  credit. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  {t  787,  791- 
807;  Dec.  Dig.  <8=»426.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  E.  I.  Du  Pont  De  Nemours  Powder  Company  against 
Ben  Schwenger.  From  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Solomon  J.  Rosenblum,  of  New  York  City  (Arthur  C.  Mandel,  of 
New  York  City,  of  counsel),  for  appellant. 

William  Wallace  Young,  of  New  York  City  Qames  A.  Hughes,  of 
New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  This  action  was  brought  on  the  allegation  that  defend- 
ant had  made  false  representations  prior  to  November,  1911,  and 
thus  obtained  credit  and  goods  from  the  plaintiff  in  that  month.  The 
proof  adduced  by  the  plaintiff,  however,  showed  that  the  statement 
had  been  made  on  March  20,  1911,  to  Dun's  Commercial  Agency,  on 
which  it  gave  the  defendant  a  certain  "rating"  in  its  published  July 
report,  and  when  a  new  edition  was  issued  in  September  the  rating 
was  not  changed.  It  was  also  shown  that  the  agency  issued  four  ref- 
erence books  a  year,  namely,  in  January,  March,  July,  and  Septem- 
ber; also  that  it  revised  its  ratings  every  six  months;  that  defend- 
ant's rating  had  actually  been  revised  in  September  (apparently  after 
the  September  book  had  been  issued);    and  that,  had  plaintiff  in- 

®s»For  other  casei  lee  lame  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digeats  *  Indezet 
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quired,  he  would  have  been  informed  that  the  rating  then  was  actually 
lower  than  the  one  which  had  appeared  in  the  book.  Defendant  was 
not  a  subscriber  to  Dun's  Agency,  and  it  is  not  claimed  that  he  was 
expressly  or  impliedly  chargeable  with  knowledge  either  of  the  con- 
tents of  Dun's  publications  or  their  exact  manner  of  doing  business. 

[1,  2]  Assuming,  though  it  is  by  no  means  clear,  that  plaintiff 
offered  sufficient  proof  for  submission  to  the  jury  of  the  falseness 
of  the  statement  made  by  defendant  on  March  20th,  and  of  defend- 
ant's knowledge  thereof,  nevertheless  the  learned  judge  below  erred 
in  charging,  over  the  objection  and  exception  of  the  defendant,  that 
defendant's  statement  "was  a  continuous  statement,  and  bound  him 
[the  defendant]  as  much  in  November  as  it  did  in  March."  He 
also  charged  that,  "if  defendant  knew  he  was  insolvent  in  November, 
it  was  his  duty  to  have  notified  the  Dun  Agency  and  had  his  stand- 
ing changed." 

As  to  the  latter  charge,  I  have  not  found,  nor  am  I  cited  by  re- 
spondent's counsel  to,  any  part  of  the  record  containing  direct  proof 
either  that  defendant  was  insolvent  in  November,  or,  if  so,  that  he 
knew  it.  It  is  to  be  noted,  also,  that  although  the  complaint  charges 
that  defendant  was  insolvent  at  the  time  the  goods  were  delivered, 
that  statement  is  coupled  up  with  the  allegation  of  the  misrepresenta- 
tions, which,  as  pointed  out,  were  made  in  March.  Neither  the  com- 
plaint, nor  lie  charge  are  directed  to  the  claim  that  the  mere  fact  of 
insolvency  imposed  upon  the  defendant  the  duty  to  disclose  that  con- 
dition when  he  bought  the  goods — a.  duty  which  is  said  in  Noyes  v. 
Wilson,  7  N.  Y.  St.  Rep.  439,  441,  to  depend  upon  the  insolvency 
being  "of  such  character  as  plainly  showed  that  he  would  be  unable 
to  pay  for  the  goods  in  question  when  they  became  due." 

As  to  the  charge  that  defendant's  statement  "was  a  continuous 
statement,  and  bound  him  as  much  in  November  as  it  did  in  March," 
it  will  be  observed,  in  the  first  place,  that  it  was  unqualified,  and  re- 
gardless of  whether  the  statement  was  in  March  true  or  false.  Re- 
spondent claims  that  any  statement  for  credit  is  necessarily  a  "con- 
tinuing" one,  but  in  Tindle  v.  Birkett,  171  N.  Y.  520,  64  N.  E.  210, 
89  Am.  St.  Rep.  822,  which  respondent  cites  as  a  case  in  which  the 
credit  was  extended  some  14  months  after  a  false  statement  to  the 
agency  had  been  made,  it  appears  that  the  defendant  reiterated  his 
statement  to  the  agency  less  than  a  month  before  the  credit  was  ex- 
tended, and  repeated  the  statement  again  during  the  very  time  that 
goods  were  being  sold  to  him.  See,  also,  Macullar  v.  McKinley,  49 
N.  Y.  Super.  Ct.  5,  10,  11,  affirmed,  but  not  on  this  point,  99  N.  Y. 
353,  2  N.  E.  9. 

In  Re  Kyte  (D.  C.)  174  Fed.  867,  the  language  of  the  court  (page 
872)  is  merely  that  such  a  statement  "was  entitled  for  a  reasonable 
time  at  least  to  be  taken  and  relied  on."  Furthermore,  the  author- 
ity cited  for  this  view,  namely.  In  re  Terens  (D.  C.)  172  Fed.  938, 
scarcely  warrants  so  broad  an  assertion.  In  the  Terens  Case,  Quarks, 
District  Judge,  says  that  "such  property  statements  are  frequently  in- 
tended as  a  continuing  representation  for  indefinite  periods  of  time," 
but  as  neither  the  statement  of  facts  nor  the  opinion  indicate  what 


Digitized  by 


Google 


188  164  NEW  YORK  8UPPLBMBNX  (Sup.  Ct. 

dates  were  involved,  nor  the  circumstances  of  the  case,  the  value  of 
the  qualified  statement  made  is,  to  say  the  least,  exceedingly  limited. 

On  the  whole,  however,  whatever  view  may  be  entertained  regard- 
ing the  continuing  liability  for  a  reasonable  time  of  a  person  who 
has  made  a  statement  false  at  the  time  it  was  made,  I  have  been 
cited  to  no  authority  which  places  upon  one  who  has  made  a  truth- 
ful statement  the  affirmative  duty  of  correcting  it  when  his  circum- 
stances have  changed.  The  exigencies  of  business  and  the  oppor- 
tunity of  the  intending  creditor  to  obtain  an  immediate  statement  at 
any  time  would  seem  to  negative  the  correctness  of  any  such  rule.  The 
only  case  which  I  have  been  able  to  find  in  which  such  a  duty  was 
said  to  exist  places  it  upon  the  peculiar  circumstances  of  the  case, 
entirely  different  from  those  of  the  case  at  bar.  Loewer  v.  Harris, 
57  Fed.  368,  6  C.  C.  A.  394. 

The  characterization  of  statements  for  credit  as  "continuing"  is  in 
itself  rather  misleading.  What  seems  to  be  meant  in  the  cases  which 
employ  that  phrase  is  that,  if  a  statement  for  credit  be  false  when 
made,  the  creditor  may,  with  reason,  claim  that  he  relied  upon  that 
statement  while  giving  credit  for  a  reasonable  time  thereafter.  In 
other  words,  his  claim  that  he  reUed  for  some  time  thereafter  upon 
the  statement  as  true  at  the  time  it  was  made  may  reasonably  be  be- 
lieved, even  though  he  would  know  that  in  the  natural  course  of  busi- 
ness conditions  could  and  would  change  in  the  meantime.  Nowhere 
is  it  intimated  that  he  has  the  right  to  assume,  at  any  time  thereafter, 
that  the  conditions  set  forth  in  the  statement  are  represented  by  the  per- 
son making  them  to  continue  unchanged  thereafter.  Indeed,  as  I 
have  said,  common  sense  would  necessarily  indicate  that  such  an  as- 
sumption was  unfounded. 

[3]  Appellant  also  urges  that  the  complaint  should  have  been  dis- 
missed on  the  ground  that  the  claim  therein  set  forth  is  barred  by 
a  prior  adjudication.  This  is  based  on  the  fact  that,  in  the  proceed- 
ings whereunder  defendant  was  adjudicated  a  bankrupt  in  March, 
1912,  plaintiff's  claim  was  duly  scheduled,  and  plaintiff's  attorneys  ap- 
peared and  filed  specifications  substantially  identical  with  the  allega- 
tions of  the  complaint  in  opposition  to  defendant's  discharge.  'The 
plaintiff,  however,  failed  to  appear  in  support  of  its  objection,  and  the 
defendant  was  duly  discharged.  Defendant  claims  that  as,  under  sec- 
tion 14b  of  the  Bankrupt  Act,  as  amended  in  1910,  these  specifica- 
tions, if  sustained,  would  have  been  good  ground  for  the  denial  of 
defendant's  discharge,  they  have  practically  been  adjudicated  adverse- 
ly to  plaintiff.  Among  the  grounds  for  objection  specified  in  section 
14b  are: 

"(3)  Obtnlnlng  money  or  property  on  crwHt  upon  a  matsrlally  false  state- 
ment In  writing  made  by  him  [the  bankrupt]  to  any  person  or  hit  representa- 
tive," etc. 

It  has  been  held,  in  Re  Kretz  (D.  C.)  212  Fed.  784  (see,  also.  Rem- 
ington on  Bankruptcy,  §  2565,  and  page  2391),  that: 

"A  statement,  under  the  circumstances  disclosed  In  the  case  at  bar,  to  a 
commercial  agency,  is  not  one  to  a  creditor's  representative." 
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Consequently  the  issues  tendered  by  plaintiff  in  the  present  action 
could  not  have  been  adjudicated  in  the  bankruptcy  proceeding,  be- 
cause, even  if  plaintiff  had  proved  them,  they  would  not  be  cognizable 
in  the  proceedings  as  a  vahd  objection  to  defendant's  discharge.  De- 
fendant's claim,  therefore,  of  res  iudicata  in  this  connection,  is  not 
good.  Talcott  V.  Friend,  179  Fed.  676,  103  C.  C.  A.  80,  43  L.  R.  A. 
(N.  S.)  649. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


(91  Misc.  Bep.  7) 

SAMUKLS  et  al.  v.  BLOOM. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 

Master  aits  Skbvant  ^s>70 — Ck»CFENSATioN — Advancks  bt  Euploteb — Re- 

COVEBY. 

A  contract  between  a  traveling  salesman  and  bis  employer  provided  for 
tbe  payment  of  a  specified  commission  to  the  salesman,  that  tke  employer 
would  "loan  and  advance"  to  the  salesman  $75  a  week,  which  should  be 
charged  against  and  deducted  from  his  commissions,  and  that  the  em- 
ployer need  not  make  any  further  "advances"  when  the  salesman's  ac- 
count had  been  overdrawn.  Held  that,  where  the  amounts  advanced  ex- 
ceeded the  commissions  due  the  salesman,  the  employer  could  not  recover 
the  amount  overpaid,  since  it  was  the  evident  Intention  of  the  parties  that 
the  moneys  paid  the  salesman  should  be  treated  as  advances  against  his 
commissions,  and  not  as  loans,  and  where,  under  a  contract  of  employ- 
ment, advances  are  to  be  charged  to  and  deducted  from  agreed  commU- 
slons,  the  employer  cannot  In  the  absence  of  an  express  or  Implied  agree- 
ihent  or  promise  to  repay  any  excess  of  advances  over  commissions,  re- 
cover the  excess. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Coit  Dig.  Jf  82- 
86;  Dec.  Dig.  <Sb»70.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  .by  Heinricli  Samuels  and  others  against  Henry  Bloom. 
From  a  judgment  entered  on  a  verdict  directed  in  favor  of  plaintiffs 
and  dismissing  defendant's  counterclaim,  and  from  two  orders,  one 
denying  defendants  motion  for  a  new  trial,  and  the  other  denying  a 
motion  to  amend  the  judgment  by  striking  out  the  words  "on  the 
merits"  after  the  provision  for  the  dismissal  of  the  counterclaim,  de- 
fendant appeals.  Judgment  reversed,  and  complaint  dismissed.  Ap- 
peals from  orders  dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Arthur  Hutter,  of  New  York  City,  for  appellant. 
Otto  A.  Samuels,  of  New  York  City  (Ralph  H.  Blum,  of  New  York 
City,  of  counsel),  for  respondents. 

GUY,  J.  The  complaint  alleges  the  execution  of  a  contract  by  the 
parties  under  which  the  plaintiffs  hired  the  defendant  as  their  trav- 
eling salesman;  that  his  commissions  under  the  agreement  amount 
to  $1,450.47;  that  during  the  term  of  the  contract  the  plaintiffs  loaned 
and  advanced  to  the  defendant  divers  sums  of  money,  and  sold  and 

^soVoT  Other  eases  see  same  topic  ft  KEY-NUMBER  In  all  Ker-Numbered  DlgesU  A  Indexes 
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delivered  to  him  certain  goods,  wares,  and  merchandise,  said  loans 
and  the  agreed  prices  on  said  sales  aggregating  $2,440.51,  which  sum 
the  defendant  promised  to  repay  to  the  plaintiffs ;  and  they  demanded 
judgment  for  $990.04,  being  the  excess  of  the  alleged  loans  and  sales 
over  the  commissions. 

On  the  trial  the  plaintiffs  gave  no  evidence  of  the  allied  sales,  nor 
of  any  express  promise  by  the  defendant  to  repay  the  alleged  loans. 
They  claim  to  have  proved  a  cause  of  action  against  the  defendant  by 
simply  putting  the  contract  in  evidence  and  showing  how  much  mon- 
ey he  drew  during  the  contract  period,  and  deducting  from  that  sum 
the  commission  to  which  he  was  entitled  under  the  agreement;  the 
balance  being  the  amount  for  which  the  court  directed  a  verdict  in 
their  favor. 

The  agreement  provides  for  the  pajrment  to  the  salesman  of  7^^ 
per  cent,  on  the  net  amount  of  commissions  received  on  sales  in  his 
territory,  also  for  a  commission  of  2  per  cent,  on  contract  jobs,  and  then 
follow  the  clauses: 

"Tbe  parties  of  the  first  part  agree  to  loan  and  advance  to  the  party  of  ttke 
second  part  |75  per  week,  which  amounts  shall  be  charged  against  and  de- 
ducted from  his  commissions.  The  parties  of  the  first  part  need  not  make  any 
further  advances  when  the  account  of  the  party  of  the  second  part  has  been 
overdrawn." 

The  respondents  contend  that  the  use  of  the  word  "loan"  requires 
the  construction  that  the  moneys  drawn  by  their  employe  were  loaned 
to  him,  and,  the  moneys  thus  drawn  being  in  excess  ofi  the  commis- 
sions, there  is  an  implied  promise  for  their  repayment.  But  the  lan- 
guage of  the  agreement  is  not  simply  that  the  employers  were  to 
"loan"  $75  per  week  to  the  employe,  but  that  they  agreed  to  "loan  and 
advance"  him  that  amount,  which  sums  are  to  be  charged  against  and 
deducted  from  his  commissions;  and  the  employers  need  not  make 
"any  further  advances" — not  "any  further  loans" — when  the  em- 
ploye's account  has  been  "overdrawn."  The  intention  of  the  parties 
is  thus  evident  that  moneys  paid  to  defendant  under  the  contract 
should  be  treated  as  advances  against  his  commissions. 

This  construction  requires  the  application  of,  the  doctrine  that  where 
a  contract  of  employment  provides  for  advances  to  the  employe,  which 
advances  are  to  be  charged  to  and  deducted  from  the  commissions 
agreed  to  be  paid  to  him  as  the  same  may  accrue,  the  employer  can- 
not, in  the  absence  of  either  an  express  or  implied  agreement  or  prom- 
ise to  repay  any  excess  of  advances  over  the  commissions  earned,  re- 
cover from  the  employe  such  excess.  Northwestern  Mutual  Life  Ins. 
Co.  V.  Mooney,  108  N.  Y.  118,  15  N.  E.  303;  Wolfsheimer  v.  Frank- 
erl,  130  App.  Div.  853,  115  N.  Y.  Supp.  958;  Auerbach,  Inc.,  v.  Ra- 
mer,  80  Misc.  Rep.  645,  141  N.  Y.  Supp.  848;  Schlesinger  v.  Burland, 
42  Misc.  Rep.  206,  85  N.  Y.  Supp.  350. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
Appeals  from  orders  dismissed.    All  concur. 
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BENJAMIN  et  al.  ▼.  BROWNSTEIN  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department     June  5,  1913.) 

1.  Apfkal  and  Ekbob  «=»425 — DiawiaaAjj — ^Dklat  in  Fiuno  Notice — BzcnsK. 

Ad  appeal  by  defendant  from  a  Judgment  against  him  will  not  be  dis- 
missed because  his  notice  of  appeal  was  not  served  in  time,  where  the 
notice  of  judgment  served  on  him  by  plaintiffs  was  materially  defective 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  gf  2155- 
2iei;  Dea  Dig.  «x>426.] 

2.  CotTBTS  «=ai90 — JuBisDicTioN — Ckt  Codbt — Obdeb  to  Accept  Notocb  of 

Appbai.. 

The  City  Court  has  no  jurisdiction  to  order  plaintiff  to  accept  a  no- 
tice of  appeal  from  a  judgment  rendered  by  it,  since  the  cause  was  no 
longer  pending  in  that  court,  and  the  making  of  such  an  order  by  the 
City  Coart  does  not  prevent  the  Appellate  Term  from  making  a  sUnilar 
order. 

[Ed  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  €=3190;  Appeal  and 
Error,  Cent  Dig.  S  108.] 

Action  by  Ephraim  Benjamin  and  another  against  Daniel  J.  Brown- 
stein  and  others.  Judgment  for  the  plaintiffs  and  defendants  appeal. 
On  motion  by  plaintiffs  to  dismiss  the  appeal,  and  motion  by  defend- 
ants to  compel  plaintiffs'  attorney  to  accept  the  notice  of  appeal.  Mo- 
tion to  dismiss  denied,  and  motion  to  direct  acceptance  of  the  notice 
of  appeal  granted. 

See,  also,  153  App.  Div.  894,  137  N.  Y.  Supp.  1111 ;  79  Misc.  Rep. 
84.  139  N.  Y.  Supp.  318:   163  App.  Div.  945,  148  N.  Y.  Supp.  1105. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,  JJ. 

David  Bernstein,  of  New  York  City,  for  the  motion. 

Morris  &  Samuel  Meyers,  of  New  York  City,  opposed. 

PER  CURIAM.  There  are  two  motions  made  in  this  action — one 
by  the  plaintiffs  for  an  order  dismissing  the  appeal  taken  by  defend- 
ants from  a  judgment  in  favor  of  the  plaintiffs  upon  the  ground  that 
the  notice  of  appeal  was  not  served  in  time,  and  one  by  defendants  for 
an  order  compelling  the  plaintiffs'  attorneys  to  accept  the  notice  oi 
appeal. 

[1]  The  motion  to  dismiss  the  appeal  must  be  denied.  The_  copy 
of  the  judgment  served  upon  the  defendants  was  so  defective  in  several 
material  respects  as  to  be  ineffectual  to  limit  by  its  service  the  de- 
fendants' time  in  which  to  appeal,  and  the  decision  of  the  lower  court 
in  that  respect  was  correct 

[2]  The  motion  of  the  defendants  to  compel  the  acceptance  of  the 
notice  of  appeal  by  the  plaintiffs'  attorney  must  be  granted.  It  is  true 
the  City  Court  made  an  order  to  that  effect,  but  it  was  expressly  held 
in  Gersman  v.  Levy,  57  Misc.  Rep.  156,  108  N.  Y.  Supp.  1107-1113, 
that  the  Special  Term  of  the  City  Court  was  without  jurisdiction  to 
make  such  an  order  (citing  Ziadi  v.  Int.  St.  R'y,  97  App.  Div.  137,  89 
N.  Y.  Supp.  606),  and  the  decision  in  Gersman  v.  Levy  was  approved 
upon  appeal  by  the  Appellate  Division  (Gersman  v.  Levy,  126  App.  Div. 
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83,  110  N.  Y.  Supp.  236).  In  the  case  of  Phillips  v.  Hogan,  142  App. 
Div.  205,  126  N.  Y.  Supp.  1088,  the  Appellate  Division,  Third  Depart- 
ment, in  discussing  the  power  of  the  County  Court  of  Albany  County  to 
dismiss  an  appeal  taken  from  the  City  Court  of  Albany,  said : 

"If  the  appeal  Is  not  perfected,  It  Is  not  In  the  County  Court  for  argument 
Nevertheless  It  Is  in  form  In  the  County  Court  until  dismissed,  and  the  Coun- 
ty Court  alone  has  power  in  the  first  Instance  to  determine  whether  It  Is 
properly  there  as  Incidental  to  Its  power  to  review  by  appeal." 

The  holding  of  this  court  in  Musica  v.  Di  MarCo,  74  Misc.  Rep.  387, 
132  N.  Y.  Supp.  281,  is  not  opposed  to  the  foregoing  decisions.  In  the 
Musica  Case  the  City  Court  made  an  order  dismissing  the  appeal. 
This  court  held  it  had  no  authority  so  to  do ;  that,  once  an  appeal  was 
taken,  it  was  not  pending  in  the  City  Court,  but  that  the  City  Court  had 
jurisdiction  in  all  matters  pertaining  to  the  settlement  of  the  case.  No 
one  disputes  the  right  of  this  court  to  dismiss  an  appeal,  once  it  has 
been  declared  abandoned  by  the  City  Court,  and  the  power  to  dismiss 
an  appeal  for  any  proper  reason  is  unquestionably  vested  in  this  court, 
except  that  it  cannot  dismiss  for  failure  to  file  the  return  upon  appeal 
until  after  the  case  is  settled.    Rule  3  of  the  Appellate  Term  Rules. 

Plaintiffs'  motion  to  dismiss  the  appeal  denied.  Defendants'  motion 
to  direct  the  plaintiffs'  attorneys  to  accept  notice  of  appeal  granted. 
Notice  to  be  reserved  within  five  days  after  the  entry  of  this  order. 
Order  filed. 


(90  Mise.  Rep.  645) 

PAOLI  y.  EAST  RIVER  NAT.  BANK. 

(Supreme  Court,  Appellate  Term,  First  Department     June  16,  1015.) 

Apfeax,  ano  Eubob  ®=H3 — Decisions  Reviewable — Amended   Judouxnt. 

In  an  action  by  an  executrix  to  recover  the  testator's  deposit  In  a  bank, 
where  the  bank  claimed  a  set-oS  for  the  amount  of  a  note  given  It  by  the 
testator,  and  the  original  judgment  dismissed  the  counterclaim  on  its 
merits,  an  amended  Judgment  dismissing  the  counterclaim  as  a  set-OS, 
but  without  prejudice  to  the  claim  against  the  estate,  is  substantially  dif- 
ferent from  the  original  judgment,  and  an  appeal  may  be  taken  there- 
from within  the  statutory  time  after  Its  entry. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  758- 
785;    Dec.  Dig.  <g=>113.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Concetta  Delli  Paoli,  as  executrix  of  and  under  the  last 
will  and  testament  of  Alessandro  Delli  Paoli,  against  the  East  River 
National  Bank.  From  an  order  of  the  City  Court,  granting  defend- 
ant's motion  to  compel  plaintiff  to  accept  notice  of  appeal  from  a 
judgment  in  his  favor,  the  plaintiff  appeals,  and  moves  to  dismiss 
defendant's  appeal  from  the  judgment.  Defendant  moves  for  an  or- 
der by  the  Appellate  Term  to  compel  the  plaintiff  to  accept  service 
of  the  notice  of  appeal.  Order  appealed  from  reversed,  motion  to 
dismiss  defendant's  appeal  denied,  and  moticm  to  compel  plaintiff  to 
accept  service  of  notice  of  appeal  granted. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 
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Otto  A.  Samuels,  of  New  York  Q^  (Ralph  H.  Blum,  of  New 
York  Qty,  of  counsel),  for  appellant. 

'  Anderson,  Iselin  &  Anderson,  of  New  York  City  (Outerbridge  Hor- 
sey, of  New  York  City,  of  counsel),  for  respondent 

GUY,  J.  The  plaintiff  herein  brought  an  action  against  the  de- 
fendant in  the  City  Court  to  recover  the  sum  of  $1,702.13,  claimed  by 
him  to  be  upon  deposit  with  the  defendant  to  the  credit  of  plaintiff's 
testator.  The  defendant  set  up  as  a  counterclaim  the  execution  of 
two  notes  by  plaintiff's  testator,  amounting  to  the  sum  of  $1,800,  and 
averred  that  the  defendant  gave  the  testator  credit  for  said  notes 
upon  the  agreement  by  him  that  if  any  change  occurred  in  the  finan- 
cial condition  of  said  testator,  whereby  his  ability  to  pay  was  lessened, 
or  in  case  of  his  failure  or  insolvency,  the  notes,  at  the  option  of 
defendant,  should  become  due  immediately.  The  pleading  further 
averred  that  prior  to  the  death  of  said  testator  he  became  insolvent, 
etc.,  that  the  defendant  had  exercised  its  aforesaid  option,  that  no 
part  of  said  notes  has  been  paid,  and  demanded  judgment  against 
plaintiff  for  the  sum  of  $97.87,  being  the  difference  between  the 
amount  on  deposit  to  the  credit  of  the  testator  and  the  amount  of  the 
notes. 

The  case  came  on  for  trial,  and  resulted  in  the  direction  of  a  ver- 
dict for  the  plaintiff  for  the  full  amount  of  her  claim,  and  a  judgment 
was  entered  for  that  amount  and  also  dismissing  the  counterclaim 
"upon  the  merits."  A  copy  of  the  judgment  and  notice  of  entry  was 
served  upon  defendant's  attorneys  on  April  16,  1915.  Subsequently 
a  motion  was  made  by  the  defendant  for  an  order  amending  the  judg- 
ment, and  this  motion  was  granted,  and  the  judgment  amended,  by 
providing  that,  instead  of  the  counterclaim  being  dismissed  upon  the 
merits,  it  be  dismissed  "as  a  set-off  in  this  action,  but  without  prejudice 
to  the  claim  of  the  defendant  against  the  plaintiff  for  the  sum  of 
$1,800."  The  amended  judgment  was  entered  on  April  13,  1915,  and 
on  May  4,  1915,  a  copy  thereof,  with,  notice  of  entry,  was  served  on 
defendant's  attorneys.  On  May  11,  1915,  a  notice  of  appeal  from 
the  judgment  as  amended  was  served  upon  the  attorney  for  the 
plaintiff,  who  promptly  returned  the  same  as  not  having  been  served 
in  time.  Thereupon  the  defendant  made  a  motion  in  the  City  Court 
for  an  order  requiring  the  plaintiff  to  accept  the  notice  of  appeal  and 
the  undertaking  given  to  secure  the  judgment,  which  motion  was 
granted,  and  from  the  order  entered  thereon  the  plaintiff  appeals. 

Concurrently  with  the  taking  of  the  appeal,  the  plaintiff  has  moved 
in  this  court  to  dismiss  the  appeal  from  the  amended  judgment,  and 
the  defendant,  having  defaulted  upon  the  hearing  of  the  present  ap- 
peal, has  also  made  a  motion  in  this  court  to  compel  the  plaintiff  to 
accept  service  of  the  notice  of  appeal  from  the  amended  judgment. 
Both  sides  concede  that  the  City  Court  had  no  power  to  make  the 
order  appealed  from.  Gersman  v.  Levy,  58  Misc.  Rep.  174,  108  N. 
Y.  Supp.  1107,  affd.  in  126  App.  Div.  83,  110  N.  Y.  Supp.  236;  Ziada 
v.  Int.  St.  Ry.  Co.,  97  App.  Div.  137,  89  N.  Y.  Supp.  606;  Phillips 
V.  Hogan,  142  App.  Div.  205,  126  N.  Y.  Supp.  1088  (App.  Div.,  3d 
164N.T.S.— 13 
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Dept.);  Benjamin  v.  Brownstein,  154  N.  Y.  Supp.  191.  The  order 
may  therefore  be  reversed. 

Upon  the  motion  made  in  this  court  by  the  defendant  to  compel 
the  plaintiff  to  accept  the  notice  of  appeal,  the  plaintiff  claims  that  the 
amendment  to  the  judgment  was  one  of  form  only,  and  sets  up  in 
the  moving  papers  on  the  motion  to  dismiss  the  appeal  that  the  judg- 
ment as  originally  entered  did  not  affect  defendant's  right  to  share 
in  the  estate,  and  that  the  record  upon  the  trial  shows  that  the  claim 
of  the  defendant  had  been  entered  in  the  final  account  of  the  {daintiff 
in  proceedings  for  the  judicial  settlement  of  the  estate,  and  that  upon 
the  trial  no  claim  was  made  as  to  the  right  of  the  defendant  as  a 
general  creditor  by  reason  of  the  two  notes.  The  record  upon  the 
trial  is  not  before  this  court,  and  the  only  question  to  be  determined 
here  is  whether  or  not  the  amendment  to  the  judgment  was  a  ma- 
terial one,  and  that  must  be  determined  from  the  pleadings  and  the 
form  of  the  judgment,  as  it  is  conceded  to  have  been  entered.  As 
originally  entered,  it  is  clear  that  it  precluded  the  defendant  from  en- 
forcing any  claim  against  the  estate  of  the  plaintiff's  testator,  and 
was  an  effectual  bar  to  the  cause  of  action  set  forth  in  the  counter- 
claim. The  amendment,  therefore,  was  one  of  substance,  and  af- 
fected an  important  right  of  the  defendant,  and  was  in  fact  the  true 
and  final  judgment  entered  in  the  action.  The  cases  of  Bulkley  v. 
Whiting  Mfg.  Co.,  136  App.  Div.  479,  121  N.  Y.  Supp.  159,  and 
Gasz  V.  Strick  (Super.  Buff.)  3  N.  Y.  Supp.  830,  are  authorities  up- 
holding the  right  of  the  defendant  to  appeal  from  an  amended  judg- 
ment. It  follows  that  the  motion  to  dismiss  the  appeal  should  be 
denied,  and  the  motion  to  compel  the  plaintiff  to  accept  service  of  the 
notice  of  appeal  granted. 

Order  reversed,  with  $10  costs  and  disbursements.  Motion  to  dis- 
miss appeal  denied,  with  $10  costs.  Motion  to  compel  plaintiff  to 
accept  service  of  notice  of  appeal  from  amended  judgment  granted, 
with  $10  costs.  Costs  of  one  party  to  be  set  off  against  those  of  the 
other.    All  concur. 


(90  Misc.  Rep.  697) 

HOLLOW  AT  7.  METROPOLITAN  LIFE  INS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1915.) 

INSUSANCE  €=>291 — Life  Ikstjbance — Breach  op  Condition  as  to  Health — 
Effect. 

Where  the  life  Insurance  policy  In  suit  proTlded  that  no  obllRatlon  was 
assumed  by  the  company  prior  to  Its  issuance,  or  unless  at  said  date  the 
Insured  was  alive  and  In  sound  health,  and  the  insured  died  of  diabetes, 
which  she  had  had  for  a  year,  within  a  month  and  a  half  of  the  Issuance 
of  the  policy,  there  could  be  no  recovery  on  such  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {}  6S1-690,  694- 
696;  Dec.  Dig.  «&=>291.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 
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,    Action  by  Annie  HoUoway  against  the  Metropolitan  Life  Insurance 
Company.    Judgment  for  plaintiff,  and  defendant  appeals.    Reversed, 
and  new  trial  granted. 
Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Woodford,  Bovee  &  Butcher,  of  New  York  City  (James  N.  Luttrell, 
of  New  York  City,  of  counsel),  for  appellant. 

William  D.  Sporborg,  of  New  Yoric  City,  for  respondent. 

BIJUR,  J.  Nothing  but  a  question  of  law  is  involved  on  this  ap- 
peal. Plaintiff  sues  on  a  policy  of  insurance  issued  by  defendant  upon 
the  life  of  one  Catherine  McNamara.  It  was  shown  that,  within  a 
month  and  a  half  of  the  issuance  of  the  policy,  the  insured  died  of 
diabetes,  the  duration  of  which  was  one  year.  The  assured  had  been 
treated  for  a  year  prior  to  her  death  for  this  disease.  The  policy 
(which  is  one  issued  upon  the  payment  of  a  weekly  premium  of  l5 
cents)  contains  the  following  clause : 

"Proviaed,  however,  that  no  obligation  Is  assumed  by  the  company  prior 
to  the  date  thereof,  nor  unless  on  said  date  the  Insured  is  alive  and  la  sound 
health." 

The  learned  judge  below,  in  an  opinion  which  exhibits  a  careful 
examination  of  the  authorities,  was  of  opinion  that  the  company's 
agent,  who  obtained  this  insurance,  had  not  affected  a  waiver  of  this 
provision,  and  in  this  conclusion  I  concur;  but  he  believed  that  a 
waiver,  or  perhaps  it  may  be  said  an  estoppel,  had  been  created  "by 
the  knowledge  which  might  have  been  acquired  by  its  medical  ex- 
aminer," and  cites  Stemaman  v.  Met.  L.  Ins.  Co.,  170  N.  Y.  13,  25, 
62  N.  E.  763,  57  L.  R.  A.  318,  88  Am.  St.  Rep.  625,  as  his  authority. 
He  says  also: 

"The  question  presented  upon  the  evidence  is:  Was  the  defendant's  physi- 
cian, presumably  having  knowledge  of  the  conditions  in  the  policy,  obligated 
to  make  such  an  examination  of  the  assured  as  would  disclose  her  actual  phys- 
ical condition?  It  does  not  appear' that  any  answers  were  given  by  the  in- 
sured to  his  questions  which  would  lead  him  to  make  or  omit  an  examination 
which  would  disclose  the  existence  of  a  disease  of  the  kidneys.  It  also  does 
not  appear  that  the  insured  knew  that  she  had  such  a  disease." 

He  also  cites  Skinner  v.  Norman,  165  N.  Y.  565,  570,  59  N.  E.  309, 
310,  80  Am.  St.  Rep.  776,  as  authority  for  the  further  proposition : 

"That  It  is  possible  to  waive  an  unknown  breach  of  the  condition  of  a  con* 
tract  when  the  failure  of  knowledge  is  due  to  the  fault  of  the  party  on  whom 
It  is  sought  to  Imijose  the  waiver." 

In  the  Skinner  Case,  however,  the  fault  of  the  party  was  a  failure 
to  make  an  inquiry  about  a  particular  subject  concerning  which  both 
the  assured  and  the  insurer  agreed  that  the  insurer  should  make  an 
investigation.  In  the  case  at  bar  no  similar  situation  is  presented. 
Neither  the  defendant  nor  its  examining  physician  undertook  with 
the  assured  to  inquire  at  its  risk  concerning  the  health  of  the  insured. 

All  that  was  held  in  the  Stemaman  Case  was  that  knowledge  ac- 
tually acquired  by  the  medical  examiner  from  answers  given  by  the 
insured  was  chargeable  against  the  insurer,  even  though  the  examiner. 
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in  transcribing  the  answers,  may  have  changed  their  purport  in  whole 
or  in  part.    That  element  is  also  not  present  in  the  case  at  bar. 

I  am  unable  to  escape  the  conclusion  reached  with  much  reluctance 
that  the  express  condition  of  the  policy  was  violated  by  the  fact  that 
the  assured,  at  the  time  of  the  issuance  of  the  policy,  was  actually  not 
"in  sound  health,"  and  that  therefore  no  recovery  is  possible.  Car- 
michael  v.  John  Hancock  Ins.  Co..  48  Misc.  Rep.  386,  389,  95  N.  Y. 
Sup.  587.  See,  also,  Fraser  v.  Mtna.  L.  Ins.  Co.,  114  Wis.  510,  90 
N.  W.  476;  Packard  v.  Met.  L.  Ins.  Co.,  72  N.  H.  1,  54  Atl.  287. 
Cases  from  which  a  contrary  inference  might  be  drawn  deal  with 
statements  in  applications  rather  than  provisions  of  the  policy,  or  with 
terms  entirely  different  from  those  contained  in  the  policy  in  the 
instant  case.  See,  for  example,  Moulor  v.  Am,  Ins.  Co.,  Ill  U.  S. 
335,  4  Sup.  Ct.  466,  28  L.  Ed.  447;  Jennings  v.  Supreme  Council,  81 
App.  Div.  76,  81  N.  Y.  Supp.  90. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event,  with  leave  to  the  plaintiff  to  appeal  to  the  Appel- 
late Division  upon  filing  the  stipulation  for  Judgment  absolute,  as 
required  by  rule  7  of  the  rules  of  the  Appellate  Term.   All  concur. 


(90  MUc.  Rep.  700) 

TOMPKINS  KIEL  MARBLE  CO.  v.  BOCEnf  AN  et  aL 
(Supreme  Ciourt,  Appellate  Term,  First  Department    June  28,  1915.) 

Tboveb  and  Convkbsion  4=>10 — Acts  CoNBTmrriNo  Convebsion. 

A  third  person  sold  plaintiff  maible  tben  owned  by  defendant,  but  from 
whom  he  subsequently  purchased.  Defendant  knew  of  the  sale  by  the 
third  person.  He  later  told  the  third  person  that  the  marble  could  be 
sold  at  a  considerable  profit  to  a  marble  company,  and  asked  the  third 
person  if  he  thought  It  would  be  right  to  sell.  The  third  person  replied 
that  he  did  not  think  there  was  any  question  about  Its  being  right,  and 
that,  as  plaintiff  was  not  anxious  for  the  marble,  he  would  not  object  to 
receiving  a  profit  on  his  purchase..  Thereupon  defendant  sold  to  the 
company.    Held,  that  defendant  was  liable  to  plaintiff  for  a  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  U 
84-91;    Dec.  Dig.  «=>10.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  for  conversion  by  the  Tompkins  Kiel  Marble  Company 
against  Abraham  E.  Bockman  and  another,  partners  as  Bockman  & 
Shepard.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Katz  &  Sommerich,  of  New  York  City,  for  appellant 
Thompson  &  Ballantine,  of  New  York  City  (Raymond  Ballantine, 
of  New  York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  The  subject  of  the  action  is  a  block  of  marble.  Only 
a  question  of  law  is  involved  in  this  appeal.  One  Feeney,  on  Oc- 
tober 19th,  sold  to  plaintiff  a  lot  of  marble  (including  this  block)  then 
lying  in  Shuttleworth's  yard.    Feeney  was  not  at  the  time  the  owner  of 
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the  marble,  but  was  negotiating  for  its  purchase  from  defendants, 
who  subsequently  sold  it  to  Feeney.  Defendants  were  fully  cognizant 
of  the  sale  by  Feeney  to  plaintiff.  Shortly  thereafter  defendants  told 
Feeney  that  this  particular  block  and  others  could  be  sold  at  a  con- 
siderable profit  to  the  ^tna  Marble  Ccmipany ;   and  Feeney  testified : 

That  one  of  tbe  defendants  "asked  me  did  I  tbink  It  would  be  all  right ;  and 
I  said:  'I  do  not  think  there  Is  any  qiKstion  about  Its  being  all  right.  The 
Tompkins  Kiel  Mart>le  Company  (plaintiffs)  are  not  anxious  for  tbe  20  blocks 
that  is  in  Sbuttlewortbs.  I  do  not  tMnk  they  would  object  to  receiving  a  prof- 
It  on  their  sale.' " 

Thereupon  defendants  sold  the  entire  lot  to  the  JEtna  Marble  Com- 
pany, and  plaintiff  claims  that  such  act  was  a  conversion. 

It  is  not  necessary  to  determine  whether  the  mere  acquisition  of 
this  block  by  Feeney  after  he  had  sold  it  to  plaintiff  did  not  in  and 
of  itself  vest  the  title  thereto  in  plaintiff  (see  Rochester  Distilling  Co. 
V.  Rasey,  142  N.  Y.  570,  37  N.  E.  632,  40  Am.  St.  Rep.  635),  be- 
cause both  sides  seem  to  be  willing  to  rest  their  claims  on  the  need  of 
some  further  step  by  Feeney;  plaintiff  appellant  claiming  that  that 
should  amount  to  "an  appropriation  for  the  benefit  of  the  plaintiff." 
Respondent  insists  that  such  appropriation  must  be  in  the  form  of 
an  act,  citing  Langton  v.  Higgins,  28  I*  J.  Exch.  352;  Burrows  v. 
Whittaker,  71  N.  Y.  291,  27  Am.  Rep.  42,  and  many  other  cases. 

Bearing  in  mind  the  fact  that  no  rights  of  creditors  intervene  or 
are  even  suggested  in  the  present  case,  and  that  defendants  were  famil- 
iar with  every  detail  of  the  transaction,  so  that  whatever  bound 
Feeney  bound  them,  I  am  unable  to  find,  in  the  con,versation  testi- 
fied to  by  Feeney,  anything  other  than  an  express  acknowledgment 
that  he  considered  the  marble  (including  this  block),  all  of  which  was 
specified  and  well  known  to  each  party,  to  be  the  property  of  the 
plaintiff.  So  far  as  creditors  of  the  parties  might  be  concenvMi,  some 
overt  act  might  have  been  required  to  pubhcly  emphasize  and  effect 
the  vesting  of  the  title  in  the  plaintiff;  but,  as  between  the  parties 
themselves,  I  cannot  understand  why  an  act  should  be  required,  since 
the  only  legal  effect  of  the  act  would  be  to  permit  therefrom,  as  an 
inference,  the  thought  expressly  spoken  by  Feeney  to  defendant,  name- 
ly, that  the  marble  belonged  to  plaintiff. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(91  Misc.  Bep.  6S) 

HBINZBB  T.  ERBTZ  et  aL 

(Supreme  Court,  Appellate  Term,  First  Dejxartment.    June  28,  1915.) 

Covsm  ®5>189 — Municipal  Coubt — JratsoicTioN — Issuzs. 

Where  defendant  In  Municipal  Court,  appearing  specially  to  object  to 
tbe  Jurisdiction  of  the  court,  seeks  a  trial  at  which  the  objection  can  be 
raised,  the  court  may  properly  open  a.  so-called  default  and  set  the  case 
for  traverse  to  the  Jurisdiction  and  try  the  Issues  raised  by  the  traverse, 
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though  defendant  does  not  spedflcally  ask  to  have  the  case  set  down  for 
traverse,  but  prays  for  such  relief  as  may  seem  proper. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §{  409,  412,  413,  429, 
458;  Dec.  Dig.  <S=»189.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Frederick  W.  Heinzer,  doing  business  under  the  firm 
n^me  and  style  of  the  Hygrade  Cigar  Company,  against  Edward  Kretz 
and  another,  copartners  doing  business  under  the  firm  name  and  style 
of  Kretz  &  Coyle.  From  an  order  refusing  to  set  aside  and  vacate 
a  substituted  service  of  summons,  defendant  Frank  Coyle  appeals. 
Reversed  and  remitted. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Thomas  F.  J.  Connolly,  of  Portchester,  for  appellant 
Allen  C.  Bragaw,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  defendant  Coyle  appeals  from  an  order  deny- 
ing his  motion  to  set  aside  and  vacate  the  substituted  service  of  the 
summons  in  this  action  and  the  judgment  entered  herein,  and  for  such 
other  and  further  reUef  as  to  the  court  might  seem  just  and  proper. 

Said  defendant,  appearing  specially,  made  the  application  to  the 
court  below  on  the  grounds  that,  at  the  time  of  the  beginning  of  this 
action,  the  appellant  resided  at  St.  Louis,  Mo.,  and  that  the  papers 
upon  which  the  order  for  substituted  service  was  granted  were  in- 
sufficient to  confer  jurisdiction  upon  the  court.  The  motion  was  de- 
nied apparently  for  want  of  power. 

While  it  has  been  held  that  the  Municipal  Court  Act  permits  a 
party  to  raise  an  objection  to  the  jurisdiction  of  the  court  over  the 
person  only  at  the  trial,  or,  if  he  fails  to  appear,  by  appeal  to  this 
court  under  section  311  of  that  statute,  and  that  the  Municipal  Court 
has  no  power  to  rule  upon  an  objection  to  its  jurisdiction,  except  up^ 
on  the  trial  (Friedberger  v.  Stulpnagel,  59  Misc.  Rep.  498,  112  N.  Y. 
Supp.  89;  Review  &  Record  Co.  v.  Gilbreth.  65  Misc.  Rep.  503,  120 
N.  Y.  Supp.  100),  nevertheless  where  a  defendant,  though  appearing 
specially  in  order  to  preserve  his  rights  to  object  to  the  jurisdiction  of 
the  court,  seeks  a  trial  at  which  the  objection  can  be  properly  raised, 
the  court  may  properly  open  the  so-called  "default"  and  set  the  case 
for  traverse  to  the  jurisdiction  and  then  try  the  issues  raised  by  the 
traverse  (Roberts  &  Lewis  Co.  v.  Dale,  74  Misc.  Rep.  392,  132  N.  Y. 
Supp.  404). 

Although  the  appellant  did  not  specifically  ask  to  have  the  case  set 
down  for  traverse,  under  his  prayer  for  other  and  further  relief  the 
court  had  power  to  follow  the  procedure  referred  to  in  the  case  cited. 

Order  reversed,  with  $10  costs,  and  motion  remitted  to  the  court 
below  for  action  as  herein  indicated. 
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(91  Misc.  Rep.  29) 

CUKRAN  V.  F.  &  M.  SCHAEFER  BREWING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1915.) 

Attobnkt  and  Client  «=s>101 — Power  of  Attobney — CouPBOitiiSE — ErrE<rr 
Plaintiff,  who  was  injured  by  one  of  defendant's  automobiles,  engaged 
an  attorney  to  effect  a  settlement  To  enable  the  attorney  to  effect  a  set- 
tlement, plaintiff  executed  a  release  prepared  by  his  counsel.  Held,  that 
while  an  attorney  cannot,  by  virtue  of  his  office,  compromise  the  rights 
of  his  client  outside  of  his  conduct  of  the  action,  yet  as  plaintiff  con- 
stituted the  attorney  his  agent  to  settle  and  compromise  the  action,  and 
executed  the  release,  a  settlement  made  by  plaintiff's  attorney  and  acted 
upon  by  defendant  cannot  be  questioned  by  plaintiff,  though  the  attorney 
was  guUty  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {g 
209-216;  Pea  Dig.  «s»101.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  Curran  against  the  F.  &  M.  Schaefer  Brewing  Com- 
pany. From  a  judgment  for  plaintiff,  and  an  order  denying  its  mo- 
tion for, new  trial,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Ashbel  P.  Fitch  and  Mott  &  Grant,  all  of  New  York  City  (Grant 
C.  Fox,  of  New  York  City,  of  counsel),  for  appellant. 

Max  Franklin,  of  New  York  City  (Henry  Fluegelman  and  Charles 
Trosk,  both  of  New  York  City,  of  counsel),  for  respondent, 

PAGE,  J.  The  plaintiff  was  stepping  from  a  surface  car  at  Forty- 
Fourth  street  and  Seventh  avenue  in  the  city  of  New  York,  when  he 
was  knocked  down  and  injured  by  an  automobile  operated  by  de- 
fendant's servant,  to  recover  damages  for  which  injury  this  action  is 
brought.  The  defendant  relies  upon  a  general  release  signed  by  the 
plaintiff,  whereby  in  consideration  of  $60  the'  cause  of  action  in  suit 
was  released  and  forever  discharged. 

One  James  A.  Grey,  an  attorney  who  was  formerly  retained  by  the 
plaintiff  to  prosecute  the  action,  testified  that  he  employed  one  of 
his  clerks  to  investigate  the  facts  and  advised  the  plaintiff  to  settle 
the  action.  Thereafter  he  received  an  offer  from  the  defendant  to 
settle  for  $60,  which,  upon  his  advice,  the  plaintiff  accepted,  and  ex- 
ecuted the  release  relied  upon  by  the  defendant ;  that  the  attorney  then 
delivered  the  release  and  received  a  check  for  $60  from  the  defend- 
ant to  his  own  order,  which  he  deposited.  He  further  testified  that 
he  met  the  plaintiff  about  ten  days  later  and  told  him  to  call  for  his 
^0,  which  lyas  the  amount  due  to  him  from  the  settlement,  and  the 
plaintiff  refused  to  accept  that  sum,  and  told  him  that  he  saw  in  the 
paper  he  signed  $600  and  would  not  take  anything  less.  The  plain- 
tiff never  received  the  $30. 

The  plaintiff  took  the  stand  in  rebuttal.  He  admitted  that  he 
employed  Grey  as  his  attorney  in  the  matter,  and  that  Grey's  clerk 
told  him  that,  he  had  no  witnesses  and  would  have  to  settle  the  case, 
and  gave  him  a  paper  to  Sign  saying,  "If  you  sign  the  paper  it  will 
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be  satisfactory  settlement,"  and  that  he  thereupon  signed  the  paper 
in  Grey's  office.  The  signature  of  the  plaintiff  to  the  release  was  also 
admitted.  The  plaintiff  stated,  however,  that  he  could  not  read  or 
write,  except  to  sign  his  name,  and  never  authorized  a  settlement  for 
$60.  There  is  no  evidence  in  the  record  to  show  that  the  defendant 
knew  of  any  irregularity  or  fraud,  if  any  there  was,  between  the 
plaintiff  and  his  attorney,  or  had  any  reason  to  believe  that  the  plain- 
tiff's attorney  had  less  authority  than  he  appeared  to  have  with  respect 
to  a  settlement  of  the  claim.  In  Diamond  Soda  Water  Co.  v.  Hage- 
man,  74  App.  Div.  430,  at  page  432,  V  N.  Y.  Supp.  417,  at  page 
419,  the  Appellate  Division  of  this  Department  said: 

"It  may  be  conceded  that  an  attorney  as  such  has  no  authority  to  compro- 
mlae  the  rights  of  bis  cU«it  outside  of  his  conduct  of  the  action,  or  to  accept 
less  than  full  consideration  for  the  claim  sought  to  be  enforced  therein,  or 
release  his  client's  rights  or  subject  him  to  a  new  cause  of  action.  Lewis 
V.  DUane,  141  N.  T.  302  [36  N.  E.  322].  When,  however,  the  client  constitutes 
the  attorney  bis  agent  to  settle  and  compromise  the  action,  then  the  client  is 
bound  by  the  act  of  the  attorney  to  the  extent  of  the  authority  conferred, 
and  of  such  authority  as  the  person  with  whom  he  deals  has  a  right  to  bellere 
him  possessed,  and  If  the  party  acts  thereon,  and  would  sustain  loss  therefrom 
if  such  authority  be  denied,  such  person  is  justified  In  dealing  upon  the  belief 
that  the  agent  possesses  the  authority  to  the  full  extent  to  which  he  is  held 
out  as  possessing.  Walsh  v.  Hartford  Fire  Ins.  C5o.,  73  N.  T.  6.  Ui)on  mak- 
ing a  settlement  within  the  apparent  scope  of  his  authority,  the  principal 
whom  he  represents  is  bound  thereby,  and  cannot  subsequently  shelter  himself 
behind  a  restriction  upon  the  authority  of  the  agent,  of  which  tlie  party  deal- 
ing had  no  notice,  or  reascm  to  beliera  it  existed,  and  which  was  not  disclosed 
at  the  time  of  the  transaction." 

In  the  case  at  bar  the  plaintiff  admittedly  signed  the  "paper"  for  the 
purpose  of  enabling  his  attorney  to  make  a  settlement  of  the  claim. 
The  signature  to  the  release  was  not  a  forgery.  The  release  recited  a 
consideration  of  $60.  Clothed  with  such  indicia  of  authority,  the 
plaintiff's  attorney  approached  the  defendant  and  arranged  a  settle- 
ment, pursuant  to  whicli  the  defendant  paid  the  amount  agreed  upon. 
The  evidence  of  fraud  on  the  part  of  the  plaintiff's  attorney  is  by  no 
means  convincing;  but,  resolving  that  question  most  favorably  for  the 
plaintiff,  I  am  of  the  opinion  that  the  defendant  was  entitled  in  good 
faith  to  rely  upon  the  authority  of  the  attorney  to  settle  the  claim. 
Maloney  v.  Hudson  River  W.  P.  Co.,  133  App.  Div.  499,  117  N.  Y. 
Supp.  601.  There  was  no  question  of  fact  for  the  jury,  since  there 
was  nothing  in  the  evidence  to  impeach  the  validity  of  the  release. 

The  plaintiff  relies  upon  the  cases  of  Bedell  v.  Bedell,  37  Hun,  419, 
and  Sistare  v.  Hecksher,  15  N.  Y.  Supp.  737,  and  an  alleged  rule  of 
law  that  "interests  gained  by  fraud  cannot  be  held  even  by  an  inno- 
cent party."  In  each  of  the  above  cases,  however,  the  fraud  was  per- 
petrated by  a  person  acting  in  the  interest  of  the  other  party  to  the 
transaction.  In  such  a  case,  even  though  there  was  no  prior  agency, 
and  the  party  for  whose  benefit  the  fraud  was  committed  had  no  knowl- 
edge of  the  fraud,  he  could  not  accept  the  benefits  of  the  transaction, 
without  ratifying  the  acts  of  the  person  who  procured  them,  and  be- 
coming thereby  chargeable  with  the  fraud  of  his  agent..  The  case  of 
Page  V.  Krekey,  137  N.  Y.  307,  33  N.  E;  311,  21  L.  R.  A.  409,  33 
Am.  St.  Rep.  731,  relied  upon  by  the  learned  court  below,  is  not  an 
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authority  upon  the  question  here  involved.  It  in  fact  distinguishes 
Bedell  v.  Bedell,  supra,  and  holds  that  the  maker  of  the  instrument 
of  guaranty  should  be  held  liable  thereon  by  reason  of  his  negligence ; 
but  the  actual  decision  was  made  upon  an  entirely  different  point,  not 
material  to  the  present  question,  namely,  that  a  change  in  a  contract 
discharges  the  surety. 

The  judgment  appealed  from  must  be  reversed,  with  costs,  and  the 
complaint  disnoissed,  with  costs.    All  concur. 


BREGSTONB  v.  PERLMUTTBB. 
(Snpreme  Court,  Appellate  Term,  First  Department    Jnne  28,  1015.)   . 

1.  Evidence  ®=3318 — Coupetenct — Lettebs  and  Reci;ipt8  of  Thisd  Pebsonb. 

Plaintiff,  who  claimed  defendant  was  a  submanufacturer  for  him,  sued 
for  Items  alleged  to  be  chargeable  to  defendant,  which  were  inadvertently 
admitted  from '  an  account  stated,  and  also-  for  the  conversion  of  other 
articles.  PlalntlS  put  In  evidence  a  letter  sent  by  a  third  person  referring 
to  the  fact  that  defendant  had  ordered  the  goods.  Likewise  a  receipt  in 
favor  of  such  third  person,  apparently  intended  to  prove  that  defendant 
had  signed  it,  and  a  bill  of  such  third  person  to  plaintiff  for  such  articles, 
were  admitted  over  objection.    Held,  that  such  evidence  waa  incompetent. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig,  {§  1193-1200; 
Dec.  Dig.  «s»318.] 

2.  Appeal  and  Erbob  €=31050 — Review — Habmless  Ebrob. 

Where  evidence  wholly  Incompetent  was  received  by  the  court  with 
the  remark  that  It  would  take  same  for  what  It  was  worth,  the  admission 
of  such  evidence  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  1068, 
1069,4163-4157,4166;   Dec.  Dig.  «=9l050.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  Nathan  Bregstone  against  Solomon  Perlmutter.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

Argued  June  term,  1915,  before  GUY.BIJUR,  and  PAGE,  JJ. 

Selig  Edelman,  of  New  York  City,  for  appellant 
Nathan  Waxman,  of  New  York  City,  for  respondent, 

BIJUR,  J.  Plaintiff  sued  for  certain  items  alleged  to  be  chargeable 
to  defendant,  which,  as  plaintiff  claims,  were  inadvertently  omitted 
from  an  account  stated  between  the  parties  on  May  21,  1914;  the 
defendant  having  been  what  may  be  called  a  submanufacturer  for 
plaintiff.  Another  action,  tried  herewith  as  one,  is  based  on  a  charge 
of  conversion  of  certain  fixtures  and  some  articles  of  clothing,  the 
subject  of  manufacture. 

f  1 1  In  regard  to  the  larger  item  alleged  to  have  been  omitted  from 
the  account,  plaintiff  put  in  evidence  a  letter  sent  by  a  third  party. 
The  letter  was  highly  important,  as  referring  to  the  fact  that  the  de- 
fendant had  ordered  the  goods.  It  requires  no  explanation  to  demon- 
strate that  the  evidence  was  totally  incompetent — apart  from  other 
defects  of  proof  as  to  its  authenticity — and  should  have  been  excluded. 
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Similarly,  a  receipt  in  favor  of  the  same  third  person,  apparently  in- 
tended to  prove  that  defendant  had  signed  it,  and  a  bill  of  such  third 
person  to  the  plaintiff  for  certain  articles,  were  admitted  over  due  ob- 
jection, the  court  saying  that  it  would  take  them  "for  what  they  are 
worth."  It  is  quite  evident  that  both  papers  were  incompetent  and 
inadmissible. 

[2]  Under  ordinary  circumstances,  it  might  be  possible  to  assume 
that  they  were  admitted  inadvertently,  and,  if  merely  cumulative  proof, 
their  admission  might  possibly  be  regarded  as  not  prejudicial;  but 
the  remark  of  the  learned  court  indicates  that  they  were  to  be  taken 
for  "what  they  were  worth."  As  evidence,  however,  under  our  sys- 
tem of  proof,  they  were  worthless,  and  should  have  been  excluded 
absolutely.  Under  these  circumstances,  therefore,  their  admission  was 
reversible  error.    Similarly  another  bill  was  admitted  "to  show  title." 

For  these  and  other  errors  the  judgment  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  as  of 
one  appeal    All  concur. 


WEISS  V.  WEISS. 

(Supreme  Court,  Appellate  Term,  First  Department    June  26,  1915.) 

Bbokehs  <&=»57 — Right  to  Commission. 

Where  defendant,  on  employing  plaintiff  to  procure  a  bouse  for  bim 
as  an  Investment,  stated  that  "he  would  try  together  with  his  daughter 
to  buy  the  house,"  and  where  plaintiff  then  took  defendant  to  a  party  who, 
without  compensation,  brought  defendant  and  the  owner  together,  in 
consequence  of  which  a  sale  was  made,  plaintiff  was  entitled  to  his  com- 
mission, though  the  house  was. bought  by  defendant  in  conjunction  with 
his  daughter. 

[Ed.  Note.— For  otber  cases,  see  Brokers,  Coit.  Dig.  {{  66,  67,  72;  De& 
Dig.  <&=>57.] 

Appeal  .from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Adolph  Weiss  against  Morris  Weiss.  From  judgment 
for  defendant,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ, 

Isadore  Apfel,  of  New  York  City,  for  appellant. 

Robson  &  Simpson,  of  New  York  City  (Ely  Simpson,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sought  to  recover  from  defendant  a  com- 
mission alleged  to  have  been  earned  by  him  in  procuring  for  defendant 
a  house  as  an  investment  for  his  money.  Plaintiff  testified  explicitly 
that  he  was  employed  by  defendant  to  find  such  an  investment,  and 
also  that  defendant  said  that  "he  would  try  together  with  his  daugh- 
ter to  buy  the  house."  Plaintiff  then  took  defendant  to  a  party  who, 
without  compensation,  but  because  of  some  other  interest  in  the  trans- 
action, brought  the  defendant  and  the  owner  together,  and  the  house 
was  subsequently  purchased  by  the  defendant  and  his  daughter. 
Plaintiff's  chief  witness  testified  that  the  defendant  told  plaintiff,  "I 
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will  pay  jrou  the  commission  if  I  will  buy  the  house."  Within  a  few 
days  thereafter  the  defendant  and  his  daughter  purchased  the  house. 

The  learned  court  below  seems  to  have  been  of  opinion  that,  because 
the  house  was  purchased  by  defendant  and  his  daughter,  the  commis- 
sion had  not  been  earned.  In  this  I  think  he  overlooked  the  express 
term  of  the  agreement,  as  testified  to  by  the  plaintiff,  to  the  effect  that 
it  was  contemplated  from  the  outset  that  the  house  should  be  bought 
by  defendant  in  conjunction  with  his  daughter.  Moreover,  it  cannot 
be  said  in  any  event  that  such  a  purchase  was  not  one  in  conformity 
with  the  agreement  that  the  commission  should  be  earned  if  defend- 
ant bought  the  house.  Plaintiff  having  established  a  prima  facie  case, 
it  was  error  to  dismiss  the  complaint. 

Judgment  reversed,  and  new 'trial  ordered,  with  costs  to  appellant 
to  abide  the  event    AH  concur. 


^  Misc.  Rep.  696) 

PENNSYLVANIA  B.  CO.  ▼.  BEIFE3L  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1915.) 

1.  Cabbikbs  €=s>196 — Carbiaoe  or  Freight — Freight  Charges — Evidence. 

In  an  action  by  a  railroad  company  against  the  consignors  of  certain 
goods  to  recover  freight  charges,  evidence  aa  to  plaintiff's  agreement  to 
acc^t  goods  on  condition  of  collecting  the  freight  charges  from  the  con- 
signee is  Inadmissible,  as  tending  to  vary  the  tei-ms  of  the  written  bill  of 
lading. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  f{  879-887;  Dec. 
Dig.  «=»19e.} 

2.  Carrieks  «=3l96 — CAssiAaE  or  Goods — ^Fbkiqht  Charges — Acnons. 

In  an  action  by  a  railroad  comiHiDy  against  the  consignors  of  certain 
goods  to  recover  freight  charges,  evidence  held  insuQlclent  to  sustain  a 
finding  that  plaintiff  accepted  the  goods  on  condition  of  collecting  from 
the  consignee. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  ||  870-887;  Dec. 
Dig.  «=»196.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Pemisylvania  Railroad  ■  Company  against  Frederick 
Reifel  and  another.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Burlingham,  Montgomery  &  Beecher,  of  New  York  City  (N.  F. 
George,  of  counsel),  for  appellant 

John  J.  Pheelan,  of  New  York  City,  for  respondents. 

BIJUR,  J,  Plaintiff  brings  suit  for  freight  charges  against  defend- 
ants as  the  consignors  of  certain  goods  shipped  from  the  city  of  New 
York  to  Bear  Creek,  N.  C.  The  defense  is  that  the  goods  were  shii>- 
ped  on  condition  that  the  consignee  should  pay  the  freight  charges  and 
that  plaintiff  neglected  to  collect  the  same  from  the  consignee. 

[1]  Plaintiff  objected  to  the  testimony  attempted  to  be  offered 
by  defendants  of  plaintiff's  agreement  to  accept  the  goods  on  con- 
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ditioti  of  collecting  the  freight  charges  from  the  consignee  as  being 
parol  testimony  tending  to  vary  the  terms  of  a  written  instrument, 
namely,  the  bill  of  lading ;  among  other  cases  citing  Portland  Flouring 
Mills  Co.  V.  British  &  Foreign  Marine  Ins.  Co.,  Limited,  130  Fed.  860, 
65  C.  C.  A.  344.  I  think  that  this  objection  was  good  and  should 
have  been  sustained. 

[2]  But,  apart  therefrom,  there  is  no  evidence  that  any  such  parol 
agreement  was  made.  The  only  witness  on  behalf  of  defendants  tes- 
tified that  he  had  personally  delivered  these  goods  to  plaintiff  "to  de- 
liver them  to  the  consignee  and  to  pay  for  the  charges."  This  is  far 
from  establishing  an  agreement  on  the  part  of  the  plaintiff  to  ac- 
cept the  goods  on  condition  of  collecting  the  freight  charges  from 
the  consignee. 

Further,  defendants  claim,  as  the  bill  of  lading  contains  a  printed 
instruction,  "If  charges  are  to  be  prepaid,  write  or  stamp  here  'To  be 
prepaid,' "  and  there  was  no  such  stamp  thereon,  that  this  is  proof  of 
plaintiff's  agreement;  but  the  mere  fact  that  charges  were  not  to  be 
prepaid  does  not  establish  an  agreement  on  the  part  of  the  plaintiff  to 
look  to  the  consignee  for  payment  of  the  freight. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur.  . 


fl»i  Misc.  Rep.  17) 

SATjOMON  et  aL  v.  OLKIN. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1016.) 

Sales  €=»126 — Resotssion — Right  to  Rhscind. 

Personal  Pr(^)erty  Law  (Consol.  Laws,  c.  41)  i  129,  as  added  by  Laws 
1911,  c  571,  declares  that  the  buyer  Is  deemed  to  have  accepted  the  goods 
when,  after  the  lapse  of  a  reasonable  time,  he  retains  the  goods  without 
making  known  his  rejection.  Defendant  purchased  dresses  about  Septem- 
ber 10th,  making  a  payment  on  account.  In  November  following  she  asked 
plaintiff  to  be  allowed  to  return  two  or  three  of  the  garments,  which  she 
claimed  did  not  fit  Plaintiff  refused,  and  on  November  3d  she  returned 
the  dresses,  stating  tiiey  were  total  misfits  and  unsalable,  and  sending  a 
<dieck  for  the  balance.  Held  that,  having  retained  the  goods  for  that 
length  of  time,  defendant  -  could  not  rescind,  but  was  remitted  to  her 
rights,  If  any,  on  the  warranty, 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  313-317;  Dec. 
Dig.  <8s>126.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Charles  Salomon  and  Arthur  I.  Stiner,  copartners,  against 
Clara  Olkin.  From  a  judgment  for  defendant,  plaintiffs  appeal.  Re- 
versed and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Bernard  Gordon,  of  New  York  City,  for  appellants. 
Isaac  Hyman,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiffs,  who  are  copartners  in  the  business  of  manufac- 
turing dresses,  about  September  10,  1913,  sold  defendant  a  bill  of 
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goods  amounting  to  $260.  The  goods  were  delivered,  and  the  defend- 
ant paid  cm  account  thereof  the  sum  of  $200.  In  November  following 
the  sale,  one  of  the  plaintiflFs  had  a  conversation  with  the  defendant, 
in  which  she  asked  to  be  allowed  to  return  two  or  three  of  the  gar- 
ments sold,  which  she  claimed  did  not  fit.  This  request  plaintiffs 
refused  to  grant. 

Defendant's  testimony  upon  this  question  is  that  she  told  plaintiffs 
she  "could  not  dispose  of  the  dresses  because  they  were  not  made 
properly."  This  conversation  she  says  occurred  "quite  a  few  weeks 
later";  that  is,  after  the  sale.  Subsequently  defendant  sent  a  pack- 
age to  plaintiffs,  and  a  statement  showing  a  balance  due  plaintiffs  of 
$3.28,  and  a  check  for  that  amount.  The  plaintiffs  refused  to  accept 
the  package,  and  returned  the  check,  and  brought  suit  for  the  $60.  In 
the  letter  to  plaintiffs  on  November  3,  1913,  she  states: 

"We  have  several  dresses  from  yonr  regular  stock,  bought  from  you  early 
In  the  season,  which  are  total  misfits  and  are  therefore  nnsalable.  Will  you 
kindly  advise  what  you  will  do  in  the  matter?" 

We  think  that  the  retention  of  the  goods  by  the  defendant  for  so 
long  a  time  after  the  purchase  remits  the  defendant  to  her  right  to 
recover  damages  for  breach  of  warranty,  if  any  such  right  exists, 
and  that  she  had  no  right  under  section  129  of  the  Personal  Property 
Law  to  return  the  goods.    That  section  reads  as  follows : 

"The  buyer  is  deemed  to  have  accepted  the  goods  when  be  intimates  to 
the  seller  that  he  has  accepted  them,  or  when  the  goods  have  been  delivered 
to  him  and  he  does  an  act  in  relation  to  them  which  ia  Inconsistent  with 
the  ownership  of  the  seller,  or  when,  after  the  lapse  of  a  reasonable  time,  he 
retains  the  goods  without  intimating  to  the  seller  that  he  has  rejected  them." 

See,  also,  Silberstein  v.  Blum,  153  N.  Y.  Supp.  34. 
Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    AH  concur. 


(90  Misc.  Rep.  686) 

HARTMAN  r.  LOWENSTEIK  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    June  23,  1916.) 

1.  MnNiciPAL   CoBFOBATiONS  «=>809 — Obbtbtjotion  iw  Strkbtt — Fkbuit  to 

Maintain — Bppbot. 

One  maintaining,  without  permit  of  a  city,  an  obstruction  in  a  street, 
maintains  an  absolute  nuisance ;  but  one  obtaining  a  city  permit,  expressly 
or  impliedly,  and  complying  therewith,  is  not  liable,  and  to  create  liability 
for  injury  caused  by  the  obstruction  it  is  necessary  to  show  failure  to 
properly  construct  and  maintain  the  same. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f| 
1688-1694 ;  Dec.  Dig.  «=>809.] 

2.  MimiciFAL  CoRFOBATiONB  «s»80S— Ohstbitction  on  Sidewalk — Pebmit  to 

Maintain — Effkct. 

One  maintained  cellar  doors  extending  into  the  sidewalk  under  a  l)er- 
mit  granted  by  the  city,  expressly  or  luiplledly.    The  wood  of  the  doors 
was  and  had  been  for  a  long  time  rotten,  and  the  screws  which  fastened  ' 
them   had  become    loose.     A  pedestrian   was  injured   by   stepping   on 
the  doors.    Held,  that  the  doois  were  a  nuisance,  authorizing  a  recovery 
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on  that  ground,'  though  to  recover  It  was  necessary  to  show  negligent 
failure  to  properly  maintain  the  doors. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  H 
1684-1687,  1690-1694;  Dea  Dig.  «=»808.] 

8.  Nkgligknce  iS=>111,  113 — Actions — Pleadings. 

A  complaint  in  an  action  for  negligence  causing  personal  Injury  to 
plaintiff,  stepping  on  wooden  doors  extending  into  the  sidewalk,  must 
allege  that  defendant's  negligence  was  the  cause  of  the  accident,  and  that 
plaintiff  was  free  from  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent.  Dig.  $i  182-184,  186- 
193;  Dec  Dig.  «8=»111,  113.1 

L  IiANDtORD     AND     TENANT     «=»167 — OBSTBtJOTIOIf     ON     SIDEWALK — PKBSONS 

Liable. 

Where  cellar  doors,  extending  into  the  sidewalk  pursuant  to  a  city 
permit,  were  In  a  defective  condition  at  the  time  one  became  *  tenant 
of  the  owner  of  the  premises,  and  thereafter  a  pedestrian  was  injured 
through  stepping  on  the  doors,  an  action  against  the  owner  and  the 
tenant  could  not  be  dismissed  as  to  either  owner  or  tenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §{ 
668-674,  676-679;  Dec.  Dig.  <8=167.] 

AppejJ  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Emma  Hartman  against  Jacob  Lowenstein  and  others. 
From  a  judgment  dismissing  the  complaint  at  the  close  of  plaintiff's 
case,  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Caldwell  &  Banister,  of  New  York  City  (Charles  Caldwell,  of  New 
York  City,  of  counsel),  for  appellant. 

William  Hauser,  of  New  York  City,  for  respondent  Lowenstein. 

William  Butler,  of  New  York  City  (R.  Waldo  MacKewan,  of  New 
York  City,  of  counsel),  for  respondents  Whittaker  and  Shaw. 

Otto  H.  Droege,  of  New  York  City,  for  respondent  Morowitz. 

BIJUR,  J.  Plaintiff  sued  for  injuries  received  through  stepping 
upon  the  wooden  doors  which  covered  the  entrance  to  a  stairway  lead- 
ing from  the  sidewalk  to  the  cellar  of  premises  owned  and  leased,  re- 
spectively, by  the  various  defendants.  It  seems  to  be  conceded  by 
plaintiff  that  the  cellar  doors  which  extended  into  the  sidewalk  had  been 
there  for  so  long  a  time  as  to  warrant  the  inference  that  they  were  li- 
censed, and  as  matter  of  fact  the  answers  of  three  of  the  defendants 
were  actually  amended  by  pleading  that  they  existed  with  the  consent 
of  the  public  authorities  of  New  York  and  that  all  the  conditions  of 
such  authority  or  permit  had  been  complied  with. 

The  learned  court  below  stated  that  the  dismissal  was  based  on  the 
authority  of  Babbage  v.  Powers,  130  N.  Y.  281,  29  N.  E.  132,  14  L. 
R.  A.  398,  which  he  cited,  apparently,  for  the  proposition  that,  where  a 
permit  has  been  granted,  a  structure  otherwise  a  nuisance  ceases  to  be 
so,  and  liability  of  the  party  responsible  for  it  for  injury  to  a  passer- 
by must  be  based  upon  negligence.  It  must  be  remembered,  though, 
•  that  Babbage  v.  Powers  was  a  case  in  which  the  accident  occurred 
through  the  unexplained  breaking  of  a  stone  in  the  sidewalk  which 
covered  the  vault,  and  the  opinion  of  the  court  opens  with  the  state- 
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ment  that  the  plaintiff  disclaims  any  negligence  on  the  part  of  the  de- 
fendant. At  130  N.  Y.  283,  29  N.  E.  132,  14  L.  R.  A.  398,  the  state- 
ment of  facts  points  out  that  the  cause  of  the  accident  was  entirely  un- 
explained, and  that  there  was  no  defect  in  the  stone.  It  has  been  re- 
peatedly pointed  out  that  general  expressions  in  an  opinion  must  be 
read  with  due  regard  to  the  facts  disclosed  in  the  case  and  to  the  points 
there  at  issue.  See,  particularly,  Marshall,  J.,  in  Cohens  v.  Virginia, 
6  Wheat.  264,  399,  5  L.  Ed.  257,  and  Martin,  J.,  in  Crane  v.  Bennett, 
177  N.  Y.  106,  111,  112,  69  N.  E.  274,  101  Am.  St.  Rep.  722. 

[1]  I  do  not  think  that  it  was  ever  intended  in  Babble  v.  Powers  to 
hold  that  a  structure  otherwise  a  nuisance  ceased  to  be  so  merely  be- 
cause a  license  for  its  maintenance  had  been  granted.  On  the  contrary, 
as  pointed  out  in  Clifford  v.  Dam,  81  N.  Y.  52,  where  a  person  erects 
or  maintains  an  obstruction  in  the  street  without  permission  of  the 
municipal  authorities,  it  is  an  "absolute  nuisance."  Where  the  person 
chargeable  therewith  then  discloses  a  license  or  permit,  or-  where 
through  maintenance  for  a  long  time  the  existence  of  a  license  or  per- 
mit from  the  municipal  authorities  is  to  be  inferred,  the  case  ceases  to 
be  one  of  absolute  nuisance,  and  if  the  party  who  has  constructed  it 
shows  that  the  terms  of  the  permit  have  been  complied  with,  or  where 
the  permit  is  only  an  implied  one,  that  the  implied  terms  have  been 
obeyed,  namely,  that  the  structure  has  been  carefully  constructed  and 
carefully  maintained,  he  is  absolved  from  liability.  In  this  sense,  the 
introduction  of  the  permit,  express  or  implied,  changes  the  action  from 
one  on  absolute  nuisance  to  one  in  which  the  question  of  defendant's 
negligence  comes  into  issue ;  but  it  does  not  convert  the  auction  into  one 
on  negligence.  A  person  who  enjoys  a  permit  to  excavate  or  build 
in  the  public  highway,  but  who  does  that  work  or  maintains  it  in  a  neg- 
ligent and  dangerous  manner  commits  a  nuisance. 

This  seems  to  me  to  be  perfectly  clear  from  the  entire  line  of  cases  in 
which  this  subject  is  considered.  Trustees  of  Canandaigua  v.  Foster, 
156  N.  Y.  354,  50  N.  E.  971,  41  L.  R.  A.  554,  66  Am.  St.  Rep.  575; 
Jorgensen  v.  Squires,  144  N.  Y.  280,  39  N.  E.  373 ;  Ahem  v.  Steele,  115 
N.  Y.  203,  22  N.  E.  193,  5  L.  R.  A.  449,  12  Am.  St.  Rep.  778 ;  Jennings 
v.  Van  Schaick,  108  N.  Y.  530,  15  N.  E.  424,  2  Am.  St.  Rep.  459; 
Wolf  V.  Kilpatrick,  101  N.  Y.  146, 4  N.  E.  188,  54  Am.  Rep.  672 ;  Clif- 
ford V.  Dam,  81  N.  Y.  52;  McNulty  v.  Ludwig  &  Co.,  153  App.  Div. 
206,  213,  138  N.  Y.  Supp.  84;  Uggla  v.  Brokaw,  117  App.  Div.  586, 
102  N.  Y.  Supp.  857;  Brown  v.  Met.  S.  Ry.  Co.,  60  App.  Div.  184,  70 
N.  Y.  Supp.  40,  affirmed  171  N.  Y.  699,  64  N.  E.  1119.  If  it  were  not 
so,  we  should  have  the  anomaly  that,  where  a  man  erects  a  lawful  struc- 
ture on  his  own  property  adjacent  to  the  highway,  but  erects  or  main- 
tains it  in  so  negligent  a  manner  that  it  threatens  or  causes  injury  to  a 
passer-by,  he  maintains  a  nuisance  (McNulty  v.  Ludwig,  153  App.  Div. 
206,  138  N.  Y.  Supp.  84);  whereas,  if,  under  a  permit,  he  commits 
the  same  act  actually  upon  the  highway,  it  is  not  a  nuisance. 

[2]  In  the  case  at  bar  there  is  ample  evidence  to  sustain  a  finding 
that  the  wood  of  the  doors  was  and  had  been  for  a  long  time  rotten, 
and  that  the  screws  which  fastened  them  had  become  loose.  Under 
the  idrcimistances,  ±he  structure  was,  by  reason  of  the  condition  in 
which  it  was  maintained,  a  nuisance.  -^ 
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[3]  Haintiflf  urges  that  his  action  could  be  sustained  as  for  negli- 
gence, but  as  to  this  point  I  am  quite  clear  that  the  pleader  intended  to 
set  out  a  cause  of  action  in  nuisance,  apart  from  the  fact  that  the  com- 
plaint would,  as  one  in  negligence,  be  defective  for  failing  to  plead 
either  that  the  plaintiff  was  free  from  contributory  negligence,  or  its 
equivalent,  that  the  defendants'  negligence  was  the  cause  of  the  acci- 
dent. See  Lee  v.  Troy  Co.,  98  N.  Y.  115 ;  Klein  v.  Burleson,  138  App. 
Div.  405,  407,  122  N.  Y.  Supp.  752;  Urquhart  v.  Ogdensburgh,  23 
Hun,  75. 

[4]  Although  the  point  does  not  seem  to  have  been  particularly  urg- 
ed at  the  trial,  it  is  now  claimed  that  as  to  some  of  the  defendants  at 
least  the  dismissal  of  the  complaint  was  proper.  The  complaint  and 
the  proofs  show  that  the  defendants  Shaw  and  Whittaker  were  the 
owners  of  the  premises ;  that  defendant  Lowenstein  was  the  lessee  of 
part  of  the  premises,  "including  the  basement  and  cellar  to  which  these 
doors  led;  and  that  defendant  Morowitz  was  an  undertenant  of  the 
same  premises  under  an  oral  letting  from  Lowenstein.  As  there  is 
at  least  some  proof  that  the  doors  were  in  a  defective  condition  at  the 
time  of  the  lease  to  Lowenstein,  I  do  not  see  that  the  record  warrants 
a  dismissal  as  to  any  of  the  defendants.  See  Trustees  of  Canandaigua 
V.  Foster,  156  N.  Y.  354,  SO  N.  E.  971, 41  L-  R.  A.  554, 66  Am.  St.  Rep. 
575 ;  Ahern  v.  Steele,  115  N.  Y.  203,  209,  22  N.  E.  193,  5  L.  R.  A.  449, 
12  Am.  St.  Rep.  778;  Jennings  v.  Van  Schaick,  108  N.  Y.  530,  15  N.  E. 
424,  2  Am.  St.  Rep.  459 ;  Wolf  v.  Kilpatrick,  101  N.  Y.  146,  4  N.  E. 
188,  54  Am.  Rep.  672;  Uggla  v.  Brokaw,  117  App.  Div.  586,  102  N. 
Y.  Supp.  857. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event   All  concur. 


SCHLESINGER  v.  SCHMIDT  HOTEL  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    June  28.  1915.) 

COUKTS  «=»190 — MUNiatPAI.   COUBT — ^DECISIONS    REVIKWABLE. 

No  appeal  will  lie  from  an  order  of  the  New  York  Municipal  Court 
(Urectlsg  that  the  service  of  summons  be  set  aside  and  the  complaint 
dismissed,  and  that  judgment  be  entered  for  defendant  where  no  judg- 
ment had  been  entered  on  the  order. 

(Ed.  Note. — For  other  cases,  see  Courts,  Dea  Dig.  ^=>100;  Ai^)eal  and 
Error,  Cent  Dig.  i  103.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Benjamin  Schlesinger  against  the  Schmidt  Hotel  Com- 
pany. From  an  order  directing  that  the  service  of  summons  be  set 
aside,  the  complaint  dismissed,  and  judgment  entered  for  the  defendant, 
the  plaintiff  appeals.    Appeal  dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Nelson  Ruttenberg,  of  New  York  City,  for  appellant 

Ignace  Irving  Apfel,  of  New  York  City  (Sydney  S.  Braunberg,  of 
New  York  City,  of  counsel),  for  respondent. 

4s>For  other  cases  see  same  topic  A  KEY-NUMBER  in  aU  Kejr-Mumbersd  Disesu  A  ladexe*. 
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GUY,  J.  The  return  in  this  case  is  fatally  defective.  On  the  return 
day  the  defendant  filed  an  affidavit  by  its  president,  stating  that  he  had 
been  handed  two  papers,  one  a  copy  of  the  summons,  and  the  other  a 
copy  of  an  alias  summons.  What  motion,  if  any,  was  made  thereon, 
does  not  appear ;  but  there  is  an  order  directing  that  the  service  of  the 
summons  be  set  aside,  and  the  complaint  dismissed,  and  that  judgment 
be  entered  for  the  defendant.  This  was  on  the  ground  that  no  jurisdic> 
tion  was  obtained  over  the  defendant  in  failing  to  serve  it  with  copies 
of  all  the  alias  that  had  been  issued  on  affidavit  filed.  No  judgment  has 
yet,  so  far  as  the  return  shows,  ever  been  entered  upoii  this  order. 
The  clerk's  certificate  recites  as  follows : 

"The  case  here  closed.  The  justice  presiding  •  •  •  thereupon,  to  wit, 
on  8th  day  of  March,  1915,  Indorsed  on  sunimoiis:  'Dismiased ;  defective  sum- 
mons on  affidavit  filed.' " 

This  is  not  a  judgment  entered  in  any  form.  An  appeal  from  an 
order  dismissing  a  complaint  will  not  lie.  Kromback  v.  Peim.  Steel 
Co.,  84  N.  Y.  Supp.  297. 

Appeal  dismissed,  with  $10  costs.    All  concur. 


MEXEB  v.  METROPOLIS  KNITTINa  MILLS,  Inc. 
(Supreme  Court,  Apellate  Term,  First  Department.     June  28,  1916.) 

1.  Tender  4=>18 — Elemxhts  or  LxaAL  Terdkb. 

Where  a  tender  Is  refused  by  a  party,  the  amount  offered  must  be  de- 
posited to  the  party's  credit,  or  paid  Into  court,  to  make  the  tender  a 
legal  one. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent  Dig.  K  66-68;  Dea 
Dig.  «=»18.] 

2.  Bailment  «s»14 — ^Bailment  fob  Mutual  Bknettt— Liabiutt  or  Goods 

DXLIVEBBD   BT  MANUFACTUBXB. 

A  manufacturer,  receiving  from  another  yarn  to  manufacture  the  same 
into  sweaters,  is  excused  from  returning  the  goods,  stolen  through  no 
fault  or  negligence  on  his  part 

[Ed.  Note.— For  other  cases,  see  Bailment,  Cent  Dig.  H  46-56;  Dec. 
Dig.  <S=»14.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  bv  Tulius  Meyer  against  the  Metropolis  Knitting  Mills,  In- 
corporated.' From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Charles  Burstein,  for  appellant. 

Abraham  Brill,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Clearing  from  the  voluminous  record  all  extrane- 
ous matters,  the  issue  herein  is  very  simple.  The  plaintiff  claims,  and 
that  is  conceded,  that  he  gave  to  the  defendant  814  pounds  of  yarn  to 
be  manufactured  into  sweaters,  for  which  he  agreed  to  pay  the  sum  of 
$4.25  per  dozen.    The  defendant  made  and  delivered  to  the  plaintiff 

4=9For  oUier  cwia  i*e  nuna  toplo  ft  KBY-NUMBEUl  In  «11  Ker-Numb«red  DigmU  &  IndezM 
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331/^  dozen.  The  plaintiff,  estimating  that  there  remained  436% 
pounds  of  yam  in  the  hands  of  defendant,  sued  it  for  conversion  and 
has  recovered  a  judgment. 

It  clearly  appeared  upon  the  trial  that  the  defendant  made  the  entire 
amount  of  yarn  into  sweaters ;  that  the  plaintiff,  after  a  portion  of  the 
sweaters  had  been  delivered  to  him,  made  an  assignment  for  the  bene- 
fit of  creditors ;  that  the  assignee  called  on  the  defendant  for  the  re- 
maining sweaters,  and  was  told  there  had  been  made  of  the  remaining 
yarn  241^  dozen,  and  that  there  had  been  a  burglary  committed  in  de- 
fendant's premises,  and  11  dozen  of  the  sweaters  had  been  stolen; 
that  the  remaining  13^^  dozen  would  be  delivered  to  the  assignee  if  he 
would  pay  for  the  manufacture  of  the  entire  24^^  dozen  and  the  fur- 
ther sum  of  $12,  balance  due  the  defendant  upon  the  making  of  the 
first  lot  delivered  to  the  plaintiff. 

[1]  The  assignee  testified  that  he  offered  to  pay  for  the  entire  24^^ 
dozen  if  the  defendant  would  deliver  them  to  him,  and  to  pay  for  the 
1314  dozen  then  in  defendant's  hands ;  but  the  defendant  refused  to 
deliver  any,  unless  the  entire  amount  was  paid.  After  this  occurred, 
the  defendant  sold  the  sweaters  in  his  hands,  after  notice  to  the  plain- 
tiff. Much  time  was  devoted  on  the  trial  upon  the  so-called  "tender" 
made  by  the  assignee  to  the  defendant.  The  transaction  had  none  of 
the  essential  elements  of  a  legal  tender,  and  the  amount  offered  was 
not  deposited  to  defendant's  credit,  nor  was  it  paid  into  court. 

[2]  From  the  present  state  of  the  record  the  issues  were  apparently 
very  simple.  No  claim  is  made  that  the  defendant  was  not  entitled 
to  retain  possession  of  the  goods  until  he  was  paid  at  least  for  their 
manufacture.  If  a  portion  of  them  was  actually  stolen  through  no 
fault  or  negligence  on  his  part,  he  was  excused  from  returning  them 
to  the  plaintiff.  There  is  no  legal  basis  for  the  judgment  as  rendered, 
and  there  must  be  a  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 


(01  Misc.  Bep.  38) 

EAGLE  IMP.  CO.  v.  WAGNER 

(Supreme  C>>art,  Apellate  Term,  First  Department    Tune  23,  1&15.) 

1.  SKT-OfT  and   CODNTEBCLAIM  ^=»49 — SUBLEASE — ^ACTION  FOB   RENT — CODN- 

TEBCLAIU. 

Wliere  the  owner  leased  premises  tor  a  term,  and  tbe  tenant  subleased 
one-Iialf  of  tbe  premises  to  defendant,  and  tbereafter  assigned  Us  in- 
terest as  lessor  to  the  owner  on  January  22,  1915,  tbe  sublessee,  whose 
rent  was  payable  in  advance,  was  entitled  to  prove  a  counterclaim  of  so 
much  of  the  rent  as  was  necessary  to  satisfy  the  tenant's  indebtedness 
to  him  under  an  agreement  tliat  he  should  reimburse  himself  for  goods 
gold  to  the  tenant  out  of  the  rental. 

[Ed.  Note. — For  other  cases,  see  Set-OS  and  Counterclaim,  Cent  Dig. 
a  107-112,  114-117;    Dec.  Dig.  «=»40.] 

2.  Landlobd  and  Tenant  4=»217 — Action  foe  Rent — E<jurrT — Pabtiks. 

In  an  owner's  action  to  recover  rent  from  a  sublessee,  after  taking  the 
lessee's  asslRument  of  his  interest  as  lessor,  the  necessary  parties  were 
not  before  tbe  court  to  entitle  tbe  owner,  as  dominant  landlord,  whose  im- 
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mediate  tenant  was  Insolvent,  to  proceed  In  equity  directly  against  the 
sublessee. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  U 
866-868;   Dec.  Dig.  «S=»217.] 
3.  CouM8'«=5»188 — City  Court — Jumsdiction — ^Action  in  Equity  fob  Rent. 

Such  action  in  equity  for  rent  would  not  be  within  the  Jurisdiction  of 
the  City  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §S  412,  439,  440,  442, 
447,  448,  4S1,  4fi2,  454,  458,  464,  465,  467,  468;   Dec.  Dig.  <Bs3l88.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Eagle  Improvement  Company  against  Otto  Wagner. 
Judgment  for  plaintiff  upon  a  directed  verdict,  and  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  June  term,  1915,  before  GUY,  BI JUR,  and  PAGE,  JJ. 

Arthur  Butler  Graham,  of  New  York  City  (Arthur  Butler  Gra- 
ham and  William  H.  Woolley,  both  of  New  York  City,  on  the  brief), 
for  appellant. 

M.  Harold  Hochdorf,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  is  to  recover  rent  for  the  months  of  Jan- 
uary and  February,  1915.  The  plaintiff,  as  owner,  leased  a  store  and 
basement  to  one  Joseph  Liebling  for  a  term  of  five  years,  commenc- 
ing February  1,  1911.  Liebling  thereupon  leased  to  the  defendant 
one-half  of  flie  store  and  basement  for  a  like  period.  Then  Liebling, 
by  an  assignment  indorsed  on  the  lease  of  the  defendant,  assigned 
his  interest  as  lessor  therein  to  Anna  Liebling  under  date  of  Jan- 
uary 1,  1912,  acknowledged  January  5,  1914,  and  Anna  Liebling  in 
turn  assigned  her  interest  in  the  lease  to  the  plaintiff  under  date  of 
January  22,  1915.  Joseph  Liebling  collected  the  rent,  including  the 
rent  for  December,  1914,  and  it  is  conceded  that  the  defendant  had 
no  knowledge  of  the  assignment  to  Anna  Liebling. 

[  1  ]  Wagner  had  sold  goods  to  Liebling  prior  to  December  8,  1914, 
to  the  value  of  $386.85.    In  the  answer  the  defendant  had  alleged : 

"That  at  and  prior  to  the  dates  of  purchases  it  was  agreed  between  the 
defendant  and  Liebling  that  the  defendant  should  reimburse  himself  out 
of  the  rentals  due  and  to  become  due  from  the  defendant  to  said  Liebling, 
and  said  Liebling  did  then  and  there  sell,  assign,  and  set  over  unto  defend- 
ant all  moneys  due  and  to  become  due  from  defendant  to  said  Liebling  upon 
the  lease  referred  to  in  the  complaint,  in  paragraph  second  thereof,  In  an 
amount  sufBdent  to  repay  the  defendant  for  said  porchases." 

Liebling  made  defendant  an  allowance  on  account  of  his  debt  of 
$100  out  of  the  December  rent.  The  learned  trial  judge  lefused  to 
receive  any  evidence  as  to  this  "counterclaim."  The  assignment  to 
plaintiff  was  dated  January  22d.  The  rent  for  the  month  of  Jan- 
uary was  payable  in  advance.  By  virtue  of  the  assignment  the  plain- 
tiff took  only  such  rent  as  was  then  due  to  the  assignor  or  should  there- 
after become  due.  If  the  evidence  warranted  the  conclusion  that 
Liebling's  agreement  gave  to  the  defendant  the  right  to  appropriate  so 
much  of  the  January  rent  as  was  necessary  to  satisfy  his  debt,  only 
the  balance  of  that  rent  would  have  passed  to  the  assignee.    Defend- 
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ant  therefore  would  have  the  right  to  offset  so  much  thereof  as  was 
necessary  to  satisfy  his  debt. 

[2,3]  The  learned  counsel'  for  respondent  argues  that,  as  defend- 
ant's right  of  possession  depended  upon  his  payment  of  rent,  the  plain- 
tiff, as  dominant  landlord,  in  equity  was  entitled,  his  immediate  ten- 
ant being  insolvent,  to  proceed  directly  against  the  undertenant  for  the 
rent.  This,  however,  is  not  a  suit  in  equity.  No  facts  are  alleged  in 
the  pleadings  that  would  warrant  such  relief,  the  necessary  parties 
are  not  before  the  court,  and  the  City  Court  would  not  have  jurisdic- 
tion of  the  action.  We  are  of  the  opinion  that  the  defendant  should 
have  been  allowed  to  present  his  evidence  under  his  counterclaim  by 
way  of  offset. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
•  to  abide  the  event.    All  concur. 


ALFANO  T.  McMANUS  (two  cases). 

(Supreme  Ck)urt,  Appellate  Term,  First  Department     Jnne  28,  1916.) 

Landlord  and  Tenant  «=»164 — Isjvuy  to  Tenant — LiABiLrrr  to  Subten- 
ant. 

Defendant,  leasing  premises  by  a  lease  requiring  tbe  lessee  to  take 
good  care  of  them  and  make  all  repairs,  inside  and  out,  at  his  own  cost, 
and  who  did  not  retain  possession  or  control  of  any  part  of  the  premises, 
or  assume  to  make  repairs,  was  not  liable  for  Injury  to  a  subtenant  by 
the  fall  of  a  celling,  wUcb  tbe  lessee  had  promised  to  repair. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {S 
630-637,  639,  641 ;  Dec,  Dig.  <S=»164.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Actions  by  Alfonza  Alfano  and  tnr  Pasquale  Alfano  against  Ellen 
C.  McManus.  Judgments  for  plaintiffs,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  J  J. 

Nadal,  Jones  &  Mowton,  of  New  York  City  Qay  L.  Hayner,  of  New 
York  City,  of  counsel),  for  appellant. 
Marshall  Snyder,  of  New  York  City,  for  respondents. 

GUY,  J.    The  defendant  appeals  from  two  judgments,  one  obtained 
by  Alfonza  Alfano,  for  personal  injuries  received  by  the  falling  of 
a  ceiling  in  an  apartment  of  a  tenement  house  occupied  by  herself  < 
and  husband,  and  dne  by  Pasquale  Alfano,  the  husband,  for  loss  of 
his  wife's  services. 

The  testimony  shows  that  in  March,  1914,  the  wife  of  the  plain- 
tiff, Pasquale  Alfano,  resided  with  her  husband  in  the  apartment  at 
premises  No.  43  First  avenue,  Manhattan;  that  she  had  observed 
water  leaking  through  the  ceiling  for  15  days  during  the  early  part 
of  March ;  that  she  and  her  husband  spoke  to  one  Messineo,  to  whom 
they  paid  the  rent,  and  of  whom  they  evidently  rented  the  apart- 
ment; and  that  Messineo  promised  to  fix  it  "next  week."    Pasquale 
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testified  that,  after  the  water  had  been  running  some  time,-  Messineo, 
a  plumber,  and  Pasquale,  went  to  the  roof ;  that  they  there  saw  a  "big 
tank  and  a  hole,  and  that  the  water  was  running  down";  that  the 
tank  was  not  fixed  that  day,  but  about  two  days  later  the  water  stop- 
ped running ;  that  the  ceiling  in  his  apartment  was  "a  little  distorted" ; 
and  he  testified  that  he  showed  it  to  Messineo,  who  came  to  collect 
the  rent,  «nd  that  he  said  he  would  "fix  it  in  the  month  of  April," 
and  asked  Pasquale  to  stay  in  the  apartment  This  place  in  the  ceilii^ 
subsequently  fell,  causing  the  injuries  to  Pasquale's  wife  for  which 
this  action  was  brought. 

The  defendant  swore  no  witnesses,  but  offered  in  evidence  a  lease, 
which  leased  the  premises  from  the  defendant  to  Maria  La  Cagnina 
and  Vincenzo  Messineo.  This  lease  ran  from  December  1,  1911,  until 
the  1st  day  of  December,  1914,  and  obligated  the  lessees  to  "take 
good  care  of  the  premises  and  make  all  repairs,  inside  and  outside, 
at  their  own  proper  costs  and  expense."  It  will  be  seen  that  this  lease 
covered  the  term  when  the  ceiling  fell.  There  is  not  the  slightest  tes- 
timony in  the  case  that  the  defendant  had  retained  possession  or  con- 
trol of  any  portion  of  the  demised  premises,  nor  was  it  shown  that  she 
had  assumed  in  any  manner  to  make  repairs.  It  follows  that  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  with  costs,  and  new  trial  ordered,  with  costs  to 
appell^t  as  of  one  appeal  to  abide  the  event    All  concur. 


(91  Misc.  Rep.  45) 

WIIiLIAM  STAKE  &  CO.,  Inc.,  v.  ROTH  et  aL 

(Supreme  CTourt,  Appellate  Term,  First  Department     June  29,  1916.) 

1.  Licenses  «=s>39 — Adjubctebs — CoHPENaATiON. 

Under  Laws  1913,  c.  22,  as  ameuded  by  Laws  1913,  c.  522,  proTi<Uug 
tliat  no  person,  partnersblp,  association,  or  corporation  shall  act  as  pub- 
lic adjuster,  or  recelTe  for  or  because  of  services  rendered  in  tlie  ad- 
justment of  any  claim  for  loss  by  flre  under  an  insurance  policy  auy 
money  or  commission,  without  first  procuring  a  certificate  of  autbority 
to  act  as  public  adjuster,  and  defining  public  adjuster  as  every  persuii 
receiving  any  compensation  or  reward  for  the  giving  of  advice  or  as- 
sistance to  the  assured  In  the  adjustment  of  claims  for  loss  or  damage 
by  fire,  an  adjuster,  who  rendered  a  part  of  the  services  before  procur- 
ing his  license  and  the  balance  thereafter,  cannot  recover  for  the  for- 
mer services,  though  the  owner  promised  to  pay  therefor  after  the  license 
was  procured. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  {}  76-78;  Dec. 
Dig.  <8=»39.] 

2.  Licenses  €=339 — ^Adjubtbbs — Ooupensatior. 

Under  Laws  1913,  c  522,  prohibiting  an  unlicensed  insurance  adjuster 
from  receiving  compensation,  but  providing  that  it  shall  not  apply  to  a 
broker  acting  as  adjuster  without  compensation,  a  request  by  an  owner  to 
a  company,  which  was  not  licensed  as  an  adjuster,  to  adjust  his  insur- 
ance, does  not  raise  an  implied  promise  to  pay  for  Ills  services. 

[Ed.  Note. — For  other  cases,  see  Licenses,  (Dent  Dig.  {{  70-78;  Dec. 
Dig.  <S=939.] 

Guy,  J.,  dissenting. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  William  Stake  &  Co.,  Incorporated,  against  Oswald  Roth 
and  another.  Judgment  for  the  plaintiflE,  and  defendants  appeal.  Re- 
versed, and  complaint  dismissed. 

Argued  May  term,  1915.  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Henry  Escher,  Jr.,  of  Brooklyn  (Lawson  R,  Jones,  of  New  York 
City,  of  counsel),  for  appellants. 
James  E.  Kelly,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  [1]  The  plaintiffs  sue  for  services  rendered  at  de- 
fendants' special  instance  and  request  for  adjusting  loss,  preparing 
proofs,  and  collecting  loss  suffered  by  a  fire  on  January  2,  1914.  It 
appears  from  the  testimony  produced  by  the  plaintiffs  that  prior  to 
the  fire  they  had  procured  the  insurance  for  the  defendants,  and  that 
on  January  2d,  after  the  fire,  the  defendants'  representative  stated 
that  he  "wanted  Stake  &  Co.  to  take  charge  of  the  matter  and  adjust 
the  insurance  for  O.  Roth  &  Co."    According  to  plaintiffs'  testimony : 

"He  said  he  didn't  want  to  have  a  public  adjuster,  but  wanted  us  to  be  tbe 
adjusters." 

Thereafter  the  plaintiffs  performed  services  for  the  defendants  in 
adjusting  the  loss,  filing  proofs  of  loss,  and  collecting  the  insurance. 
Until  January  19th, the  plaintiffs  did  not  have  a  license  to  act  as  ad- 
justers, as  required  by  chapter  22  of  the  Laws  of  1913,  and  a  sub- 
stantial part  of  the  work  was  performed  on  that  date.  Under  that 
statute,  as  amended  by  chapter  522  of  the  Laws  of  1913,  it  is  provided 
that: 

"No  person,  partnership,  assoclatioa  or  corporation  shall,  after  July  1, 
1&13,  act  as  a  public  adjuster,  or  receire  for  or  because  of  services  rendered 
in  the  adjustment  of  any  claim,  or  claims  for  loss  or  damage  by  Are  under  a 
policy  or  policies  of  insurance  upon  property  within  this  state  any  money 
or  commission  or  other  thing  of  value,  withqut  flrst  procuring  a  certificate 
of  authority  to  act  as  a  public  adjuster  from  the  superintendent  of  In- 
surance." 

The  statute  also  provides: 

"The  term  'public  adjuster'  in  this  section  shall  include  every  person 
•  •  •  receiving  any  compensation  or  reward  for  the  giving  of  advice  or 
assistance  to  the  assured  in  the  adjustment  of  claims  for  loss  or  damage  by 
fire." 

Under  this  statute  it  seems  quite  clear  that  any  agreement,  express 
or  implied,  to  pay  for  services  rendered  up  to  January  19th,  would  be 
illegal  and  void.  It  is  true  that  the  defendants  thereafter  requested 
and  the  plaintiffs  performed  other  services,  but  such  request  could  not, 
in  my  opinion,  act  as  a  ratification  of  any  earlier  promise.  Even  if 
at  that  time  the  defendants  had  made  an  express  promise  to  pay  for 
the  services  theretofore  rendered,  such  a  promise  would,  I  think,  still 
have  been  illegal,  for  the  statute  has  expressly  prohibited  the  per- 
formance of  such  services  for  compensation,  and  I  can  see  no  distinc- 
tion, whether  the  promise  to  compensate  be  made  before  or  after  the 
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license  is  granted,  so  long  as  the  services  were  performed  for  reward 
or  compensation. 

[2]  It  is  urged,  however,  that  the  judgment  may  be  sustained  on 
the  theory  that  it  represents  only  a  fair  compensation  for  services 
rendered  after  the  date  When  the  license  was  granted.  There  is,  how- 
ever, no  proof  of  the  value  of  such  services.  Moreover,  the  plain- 
tiffs' claim  for  the  value  of  their  services  rests,  not  upon  any  ex- 
press promise  to  pay  for  them,  but  upon  the  implied  promise  to  pay 
for  services  rendered  at  defendants'  request.  There  can,  of  course, 
be  no  doubt  but  that  ordinarily,  where  one  party  requests  another 
party  to  render  services  in  his  behalf,  the  law  will  imply  a  promise 
to  pay  the  reasonable  value  of  those  services.  However,  the  law  im- 
plies this  promise  only  because  ordinarily  a  party  requesting  the  ren- 
dition of  services  can  harcfly  expect  to  have  them  rendered  gratis; 
but  where  the  services  are  rendered  under  such  extraordinary  cir- 
cumstances as  to  give  rise  to  the  reasonable  inference  that  they  would 
be  rendered  gratis,  then  no  promise  to  pay  for  them  can  be  implied. 
Such  extraordinary  circumstances  exist  in  this  case.  The  statute  not 
only  prohibits  the  performance  of  the  services  requested  for  compen- 
sation or  reward,  but  it  expressly  states  that : 

"This  section  shall  not  apply  *  •  •  to  a  broker  acting  aa  adjuster 
without  compensation  for  a  client  for  whom  he  is  acting  as  broker." 

Where  the  law  expressly  forbids  a  persMi  to  perform  services  for 
compensation,  but  expressly  permits  him  to  perform  them  without 
compensation,  then  the  law  can  certainly  not  imply  a  promise  to  pay 
compensation  for  such  services.  There  was,  consequently,  no  implied 
promise  to  pay  for  any  services  performed  at  the  request  of  the  de- 
fendants made  on  January  2d,  and  I  think  the  evidence  clearly  shows 
that  all  the  services  were  performed  pursuant  to  this  request.  The 
subsequent  requests  of  the  defendants  were  not  for  new  services,  but 
merely  part  of  the  correspondence  necessitated  by  the  plaintiffs'  having 
assumed  to  perform  the  work  of  adjusting  the  loss,  and  since  the 
defendants  made  "these  requests  without  knowledge  of  any  change 
of  condition,  no  promise  to  pay  for  such  services  can  be  implied  from 
the  acceptance  of  these  services. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 

WHITAKER,  J.,  concurs. 

GUY,  J.  (dissenting).  Defendants  appeal  from  a  judgment  in 
favor  of  plaintiff  in  an  action  to  recover  for  services  alleged  to"  have 
been  rendered  by  plaintiff  in  adjusting  and  collecting  a  fire  insurance 
claim  for  defendants.  The  evidence  fully  sustains  the  allegations  of 
employment  of  plaintiff  by  defendants  and  the  rendition  of  services 
in  accordance  with  such  employment. 

The  defendants  appellants  rely  mainly  upon  this  appeal  on  the  ex- 
ception taken  to  the  refusal  of  the  court  to  dismiss  the  complaint  at 
the  end  of  plaintiff's  case,  on  the  ground  that  at  the  time  of  the  alleged 
employment  plaintiff  had  not,  as  required  by  chapter  22  of  the  Laws 
of  1913,  obtained  a  license  as  a  public  adjuster.    The  fire  occurred 
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January  2,  1914,  and  th«  alleged  employment  immediately  thereafter; 
and  it  is  conceded  that,  although  plaintiff's  application  for  a  license 
antedated  the  time  of  the  alleged  employment,  the  license  to  do  busi- 
ness as  a  public  adjuster  was  not  actually  issued  to  plaintiff  until  the 
19th  day  of  January,  1914.  It  is  conceded  by  the  plaintiff  respondent 
that  the  alleged  contract  was  but  a  single  transaction,  and  did  not 
constitute  holding  himself  out  as  an  adjuster,  or  engaging  in  the  busi- 
ness of  public  adjuster. 

This  contention  is  without  merit.  The  statute  defines  what  consti- 
tutes engaging  in  business  as  a  public  adjuster,  and  the  services  per- 
formed by  plaintiff  come  clearly  within  that  definition.  The  alleged 
contract  of  employment,  therefore,  was  not  valid  when  originally  en- 
tered into;  but  there  is  further  proof  that,  after  plaintiff  had  been 
duly  licensed  on  the  19th  day  of  January,  1914,  the  defendants,  in 
their  letter  dated  January  21st,  ratified  the  employment  and  requested 
further  service  by  plaintiff,  and  further  service  was  actually  rendered 
by  plaintiff  for  the  defendants,  which  resulted  in  the  adjustment  of 
the  loss  and  the  collection  of  the  claim  after  plaintiff  had  been  duly 
licensed. 

The  evidence  establishing  renewal  or  continuation  of  the  contract 
after  plaintiff  was  duly  licensed,  and  performance  thereunder,  I  think 
is  sufficient  to  sustain  the  verdict. 

The  judgment  should  be  affirmed,  with  costs. 


STEINMAN  et  al.  v.  HENRY  MORGENTHAU  CO.  et  al. 
(Snpreme  Court,  Appellate  Term,  First  Department    June  28,  1015.) 

1.  Bbokkrs  €=»SS — ^Action  fob  Commissions — B}vidbnce. 

In  a  broker's  action  for  a  commission  tor  the  sale  of  a  house,  where 
the  only  evidence  that  the  sale  alleged  t»  have  been  made  by  another 
broker,  claiming  the  commission,  was  made  to  a  dummy  for  the  plaintiff's 
client,  was  incompetent  as  hearsay,  the  complaint  should  have  been  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  K  121,  123-130; 
Dec.  Dig.  <S=»88.] 

2,  Evidence  <S=222 — Heabsat. 

In  a  broker's  action  for  a  commission,  where  It  was  contended  that 
the  sale  to  the  daughter  of  his  client  made  by  another  broker  was  color- 
able, and  that  she  was  a  dummy  for  plaintiff's  client,  plaintiff's  testimony 
that  the  client  had  told  him  that  he  was  going  to  take  title  to  the  prop- 
erty in  the  name  of  a  daughter,  although  he  was  purchasing  It,  was 
hearsay  and  Incompetent 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {§  786-SOO,  803- 
808 ;  Dec.  Dig.  «=>222.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Phillip  Steinman  and  another  against  the  Henry  Morgen- 
thau  Company,  with  Isadore  Kashare  interpleaded.  Judgment  for 
plaintiffs,  entered  upon  the  verdict  of  a  jury,  and  defendant  Kashare 
appeals.    Reversed,  and  new  trial  granted. 

See,  also,  151  N.  Y.  Supp.  886. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 
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Joseph  Rosenzweig,  of  New  York  City,  for  appellant 
Julius  D.  Tobias,  of  New  York  City,  for  respondents. 

BIJUR,  J.  Plaintiflfs  sued  the  corporate  defendant  for  a  commis- 
sion for  effecting  the  sale  of  a  house  to  one  Gerston.  The  corpo- 
rate defendant  alleging  that  a  claim  for  the  same  commission  was 
made  upon  them  by  Kashare,  interpleaded  the  latter,  and  paid  the 
amount  of  the  commission  into  court. 

Plaintiff  proved  that  it  had  brought  the  corporate  defendant  and 
Gerston  together,  that  a  proposed  written  agreement  was  drawn  up, 
and  all  the  terms  agreed  upon,  except  certain  minor  ones  relating  to 
the  length  of  the  term  of  a  second  mortgage  which  the  vendor  was 
willing  to  accept  as  part  of  the  purchase  money,  and  the  terms  as  to 
the  payment  of  principal  and  interest  on  said  mortgage,  but  that  on 
these  points  the  parties  failed  to  agree.  About  two  weeks  later 
Kashare  concluded  an  agreement  between  his  wife  and  the  vendor, 
in  which  the  terms  were  what  might  be  regarded  as  a  compromise 
between  the  desires  of  the  vendor  and  those  of  Gerston  at  the  inter- 
view above  referred  to. 

[t,  2]  This,  of  course,  would  be  immaterial,  but  for  the  claim  of 
plaintiff  that  the  sale  to  Mrs.  Kashare  was  purely  colorable,  and  that 
as  a  matter  of  fact  she  was  a  mere  dummy  for  Gerston,  whose  daugh- 
ter she  was.  There  is  no  direct  proof  that  there  existed  any  com- 
mercial relation  between  Mrs.  Kashare  and  her  father,  and  there  is  no 
claim  that  the  vendor  was  cognizant  that  the  transaction  was  color- 
able (if  it  was).    The  learned  court  below  charged  the  jury : 

"The  only  teitimony  In  this  case  which  would  tend  to  lead  to  that  conclu- 
sion Is  the  testimony  of  the  plaintiff.  He  says  that  this  dlent  of  his  (Gerston) 
told  him  that  he  was  going  to  take  title  to  this  property  In  the  name  of  an- 
other daughter  in  the  first  Instance ;  although  he  was  purchasing  It,  the  title 
was  to  be  In  her.  They  must  establioh  by  a  preponderance  of  evidence  that 
this  purchaser  here  was  a  dummy." 

Now,  the  testimony  of  the  plaintiff  as  to  the  statement  made  to  him 
by  Mr.  Gerston  was. duly  objected  to  as  being  merely  hearsay  and 
not  binding  upon  the  defendant,  and  upon  the  objection  having  been 
overruled,  due  exception  was  taken,  and  a  motion  was  made  at  the 
close  of  plaintiff's  case  to  dismiss  on  the  ground  of  failure  to  prove 
the  cause  of  action.  The  testimony  was  manifestly  incompetent,  and 
as,  according  to  the  instructions  of  the  court,  this  was  the  only  evi- 
dence adduced  of  the  crucial  fact  necessary  to  be  proved  by  plain- 
tiff, the  complaint  should  have  been  dismissed. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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(90  Misc.  Rep.  684) 

KAU.4SHETZ  T.  RAFSET  et  aL 

(Suprone  Court,  Appellate  Tenn,  First  Department    June  23,  1915.) 

1.  Vendor  and  Porcbaseb  «s»79 — Contkaot  to  Reuove  Tknement  Bouse 

Violations — Construction. 

Where  the  seller  of  tenement  honse  property  contracted  to  remore  four 
"violations"  imposed  by  the  tenement  house  department  on  the  premises, 
which  the  buyer  was  then  about  to  purchase,  one  of  the  most  imp<«rtant 
"violations"  being  that  certain  alterations  had  been  made  In  the  house 
a  year  and  a  half  before  without  plans  filed  and  approved,  such  con- 
tract could  not  be  construed  to  obligate  the  seller  of  the  property  to 
make  reconstructions  required  by  the  "violations." 

TEd.  Note. — For  other  cases,  see  Vendor  and  Fuichaser,  Cent  Dig.  |i 
7,  8,  127-131;  Dec.  Dig.  €=»79.] 

2.  Appeai,  and  Ebsob  €=>1062 — Pbejudioiai,  Erbob. 

In  an  action  against  vendors  of  tenement  house  property  for  breach 
of  an  agreement  to  r^nove  "violations"  thereon  imposed  by  the  tenement 
house  department,  the  erroneous  submission  to  the  jury,  as  an  element 
of  damage,  of  rents  lost  during  a  period  of  reconstruction,  whidi  the 
buyer  contended  that  the  sellers  by  their  contract  were  obligated  to  per- 
form, was  reversible  error,  although  the  verdict  was  for  less  than  the 
amoifnt  that  the  buyer  claimed  the  repairs  cost. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4212- 
4218;  Dec.  Dig.  «=»10e2.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Anton  Kalashetz  against  Charles  S.  Rafsky  and  another. 
Judgment  for  plaintiff,  and  defendant  Rafsky  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  J  J. 

Price  Bros.,  of  New  York  City  (Valentine  Taylor,  of  New  York 
City,  of  counsel),  for  appellant. 

Merrill,  Von  Dom  &  Rubinger,  of  New  York  City  (Maurice  Rubin- 
ger,  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  damages  for  breach  of  a  written 
agreement  of  defendants  to  "remove"  four  "violations"  imposed  by 
the  tenement  house  department  on  certain  premises  which  plaintiff  was 
at  that  time  (October,  1905)  about  to  purchase  from  defendants. 
Plaintiff  insists,  and  successfully  maintained  below,  that  to  "re- 
move violations"  means  to  do  the  work  required  by  the  violations. 
He  also  maintains  that,  if  the  phrase  be  ambiguous,  subsequent  con- 
versations between  the  parties,  in  one  of  which  one  of  the  defendants 
"promised  me  it  would  be  fixed,"  became  material,  and  proof  that 
what  was  meant  was  actually  doing  the  work. 

[1]  In  the  first  place,  I  do  not  regard  the  phrase  as  ambiguous. 
A  person  who  desires  work,  alterations,  or  repairs  to  be  made  to  a 
house  before  he  takes  title  can  very  readily  express  that  requirement 
in  natural  terms.  To  express  it  in  terms  of  "removing  violations" 
would  be  a  circumlocution  unreasonable  and  unnatural.  But,  how- 
ever that  may  be,  in  this  particular  case  one  of  the  most  important 
"violations"  was  that  certain  alterations  had  been  made  in  the  house 
a  year  and  a  half  before  this  agreement  was  made,  and  the  violation 
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consisted  of  "No  plans  filed  and  approved."  Consequently,  on  the 
very  face  of  the  paper,  if  any  ambiguity  existed,  it  was  by  the  nature 
of  the  case  resolved  against  plaintiff's  contention.  No  amotuit  of 
physical  repairs  or  alterations  could  remove  a  violation  which  con- 
sisted of  the  fact  that  previous  repairs  had  been  made  without  the 
approval  of  the  plans  therefor.  Defendants  proved  conclusively  by 
the  records  and  officials  of  the  tenement  house  department  that  the 
four  violations  enumerated  had  been  canceled  of  record  in  the  de- 
partment. What  actually  happened  was  that,  six  years  later,  plain- 
tiff, having  perhaps  partly  been  urged  thereto  by  a  refiling  of  these 
violations  by  certain  inspectors  (for  reasons  which  do  not  appear) 
determined  to  reconstruct  part  of  the  premises,  and  finding,  under  the 
Tenement  House  Law  as  amended  in  1912  (Laws  1912,  c.  454),  that 
this  would  have  to  be  done  with  some  slight  reconstruction,  desires  to 
charge  defendants  with  the  expense  therefor.  I  can  see  no  basis  for 
the  claim,  either  under  the  contract  alleged  to  have  been  broken 
or  in  any  principle  of  law. 

[2]  The  learned  judge  below  also  submitted  to  the  consideration 
of  the  jury,  as  one  of  the  elements  of  damage,  rents  lost  during  the 
period  of  reconstruction.  Plaintiff  respondent  concedes,  as  it  must, 
that  this  was  improper,  but  urges  that  it  was  not  prejudicial,  because 
the  verdict  was  for  less  than  the  amount  which  plaintiff  claims  the 
repairs  cost.  In  view  of  our  opinion  on  the  merits  of  plaintiff's  claim, 
this  error  becomes  immaterial;  otherwise,  it  would  have,  of  itself, 
required  a  reversal. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs 
to  appellant.    All  concur. 


(91  Misc.  Rep.  50) 

KIDJIYJSKI  V.  SCHLESINGUB. 

(Supreme  Court,  Appellate  Term,  First  D&partment    June  28,  1916.) 

1.  Insubance  ©=»719 — Death  Benefits— Amendment  of  Br-LAwa— Pbebtjmp- 

TiON  OF  Consent. 

A  person  who  Is  a  member  of  a  labor  union  at  the  time  Its  by-laws  are 
dianged  so  as  to  dispense  with,  the  payment  of  death  benefits  Is  pre- 
sumed to  have  consented  to  such  amendnjent,  where  he  pays  his  dues 
thereafter  and  remains  a  member,  and  It  does  not  appear  that  be  there- 
after paid  any  death  benefit  assessment. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §  1855;  Dec.  Dig. 
<8=»719.] 

2.  Insurance  «=»805  —  Death  Benetits  —  Right  to  Reooveb  —  Conditions 

Pbecedent. 

Compliance  with,  or  au  attempt  to  comply  with,  a  requirement  of  the 
by-laws  of  a  labor  union  that  no  death  benefits  should  be  paid  unless  the' 
claim  be  submitted  to  and  approved  by  the  general  executive  board,  was  a 
condition  precedent  to  the  right  to  recover  such  death  benefits. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  $i  1087,  1988; 
Dec.  Dig.  «=>805.] 

Appeal  from  Municipal  Gjurt,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  John  Niemyjski,  as  administrator  of  Joseph  Mensky,  also 
known  as  Joseph  Niemyjski,  deceased,  against  Benjamin  Schlesinger, 
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as  president  of  the  International  Ladies'  Garment  Workers*  Union. 
From  judgment  for  plaintiff,  defendant  appeals.  Reversed  and  dis- 
missed. 

Argued  May  term,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

Meyer  London,  of  New  York  City,  for  appellant. 
Anton  Gronich,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  This  action  was  brought  to  recover  a  death  ben- 
efit claimed  to  have  become  due  upon  the  death  of  a  member  of  the 
association  in  good  standing  by  the  name  of  Joseph  Niemyjski. 

[1]  The  International  Ladies'  Garment  Workers'  Union  is  a  labor 
union.  There  is  a  central  organization  or  union.  There  are  also 
local  subordinate  unions.  The  local  unions  send  delegates  to  the 
central  or  main  organization,  which  meets  every  two  years.  This 
central  or  main  organization  makes  rules,  by-laws,  etc.,  governing  the 
local  unions  and  their  members.  The  central  union  reserves  to  itself 
the  power  to  make  by-laws  for  the  local  unions,  although  the  local 
unions  have  certain  restricted  powers  to  make  by-laws  not  inconsist- 
ent with  the  by-laws  or  constitution  of  the  central  organization.  Mem- 
bers of  the  local  unions  pay  certain  per  capita  dues  to  the  central 
organization.  This  central  or^nization  is  governed  by  an  executive 
board.  This  central  organization,  when  in  session,  had  in  1911,  and 
still  has,  the  rig^t  and  power  to  change  or  amend  its  constitution. 
Section  IS,  art.  3.  Prior  to  the  year  1911,  at  the  time  the  deceased 
joined  the  local  union,  article  18  of  the  central  organization  provided 
for  death  benefits.  The  estate  of  any  member  of  the  local  union  who 
joined  at  the  age  of  50  or  less,  and  who  continued  a  member  for  one 
year  in  good  standing  and  was  not  in  arrears  with  his  dues,  assess- 
ments, and  fines  for  more  than  three  months,  upon  death,  was  entitled 
to  be  paid  a  certain  amount  of  money.  A  four-year  membership  en- 
titled the  estate  of  the  deceased  to  receive  $200.  To  meet  this  pay- 
ment each  member  was  to  pay  a  special  assessment  of  50  cents  in  addi- 
tion to  dues.  The  death  and  accident  benefits  were  to  be  raised  by  levy- 
ing an  assessment  on  the  general  membership.  Section  3,  art.  18, 
specifically  provided: 

"That  no  death  benefits  shall  be  paid  unless  tlie  claim  has  been  submitted  to 
and  approved  by  the  general  executive  board." 

Section  4  required  that  claims  for  benefits  against  the  International 
Union  (the  central  organization)  should  be  filed  with  the  general  secre- 
tary-treasurer within  30  days  after  the  same  accrued;  otherwise,  they 
were  not  to  be  paid.  Prior  to  the  year  1913,  and  a  year  before  the 
death  of  Joseph  Niemyjski,  all  the  provisions  providing  for  a  death 
benefit  were  repealed.  There  is  no  evidence  in  the  case  that  Joseph 
Niemyjski  ever  paid  any  death  payment,  or  that  he  ever  paid  any  other 
sums  than  his  dues ;  nor  is  there  any  evidence  that  Joseph  Niemyjski, 
or  any  one  on  his  behalf,  ever  complied  with  section  3,  art  18,  which 
required  claims  for  death  benefits  to  be  approved  by  and  submitted 
to  the  general  executive  board.  The  provision  for  the  pa3Tnent  of 
death  benefits  was  simply  an  incidental  matter  connected  with  the 


Digitized  by 


Google 


Sup.  Ct)  WEISS  V.  KBW  TOBK  BY8.  CO.  221 

organization.  It  was  not  one  of  the  purposes  for  which  the  society 
was  organized,  as  declared  in  the  constitution.  The  association  had 
power,  as  is  shown  by  its  constitution  of  1911  and  1913,  to  amend  its 
constitution.  Joseph  Niemyjski  was  a  member,  and  was  equally  bound 
by  the  provision  which  au^orized  such  amendments,  and  when  he 
became  a  member  he  was  bound  by  the  provisions  of  the  constitution 
then  in  force,  including  the  provision  allowing  amendments. 

The  rights  of  members  of  an  unincorporated  association  are  govern- 
ed by  its  constitution  and  by-laws.  Joseph  Niemyjski,  being  a  mem- 
ber of  the  association  when  the  amendment  to  the  constitution  was 
made  repealing  section  18,  which  provided  for  death  benefits,  is  pre- 
sumed, at  least  in  the  absence  of  evidence  to  the  contrary,  to  have 
consented  to  the  amendment,  inasmuch  as  he  paid  his  dues  for  at 
least  a  year  thereafter  and  remained  a  member.  When  the  constitu- 
tion was  adopted,  it  became  a  contract  by  which  each  member  was 
bound.  Ranken  v.  Probey,  131  App.  Div.  328,  115  N.  Y.  Supp.  832; 
Belton  v.  Hatch,  109  N.  Y.  593,  17  N.  E.  225,  4  Am.  St.  Rep.  495 ; 
O'Brien  v.  Grant,  146  N.  Y.  163,  40  N.  E.  871,  28  L.  R.  A.  361.  At 
the  time  of  the  death  of  Joseph  Niemyjski  there  was  no  provision  for 
payments  of  death  benefits,  or  the  levying  and  collection  of  assessment 
for  that  purpose,  and  there  is  no  evidence  that  Joseph  Niemyjski  ever 
paid  any  such  assessment,  or  any  other  sum  beyond  his  dues. 

[2]  Neither  did  Joseph  Niemyjski  comply  or  attempt  to  comply 
with  the  provisions  of  section  3  above  referred  to,  which  we  think 
was  a  condition  precedent.  Clemens  v.  American  Fire  Ins.  Co.,  70 
App.  Div.  435,  75  N.  Y.  Supp.  484. 

Judgment  should  be  reversed,  with  costs,  and  complaint  dismissed, 
with  costs. 

LEHMAN,  J.,  concurs.    GUY,  J.,  concurs  in  result. 


WEISS  T.  NEW  YOEK  BYS.  Oa 

(Supreme  Conrt,  Appellate  Term,  First  Department    Jane  28,  1915.) 

L  Stbeet  Bailboads  9=>00 — Use  of  Stbeetb — Cabe  Rbqihred  of  Travxlebs. 
A  driver  of  a  vehicle  Is  not  absolutely  bound  to  keep  off  or  get  off  a 
street  car  track,  but  must  fairly  and  In  a  reasonable  manner  respect  the 
paramonnt  right  of  the  street  railway  company;  and  where  he  does  so, 
and  without  any  fault  of  his  own  is  Injnred  by  the  negligence  of  the  com- 
pany, he  may  recover  therefor. 

[Ed.  Note. — For  other  cases,  see  Street  Ballroads,  Cent.  Dig.  {g  190- 
193;   Dec.  Dig.  <S=>90.] 

2.  Stbkbt  Batlroads  ^S9ll7 — Coixubionb — ^Nkouoknce — Contributobt  Neo- 

LIOENCK. 

In  an  action  for  injuries  to  a  driver  in  a  collision  with  a  street  car, 
evidence  held  to  require  submission  to  the  Jury  of  the  issues  of  the  com- 
pany's negligence  and  the  driver's  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent.  Dig.  H  239- 
257;  Dec  Dig.  «=»117.] 

^S9For  other  casts  SM  lanra  topla  ft  KBT-NTTMBBR  in  all  Key-Numbarad  Dlgaata  ft  Indazet 


Digitized  by 


Google 


222  164  NEW  XOBK  SUPPLEMENT  (Sup.  Ct 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth 
District. 

Action  by  Morris  Weiss  against  the  New  York  Railways  Company. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Jacob  I.  Berman,  of  New  York  City,  for  appellant. 
James  L.  Quackenbush,  of  New  York  City  (A.  L.  Wilbur,  of  New 
York  City,  of  counsel),  for  respondent 

GUY,  J.  The  action  was  to  recover  damages  for  personal  injuries. 
On  December  1,  1914,  plaintiff  was  driving  a  one-horse  wagon  wester- 
ly on  Eighth  street,  between  Mercer  and  Greene  streets.  At  or  near 
Greene  street  the  outside  rear  wheel  of  the  wagon  was  struck  by  one 
of  the  defendant's  west-bound  cars,  and  the  plaintiff  claims  he  was 
thrown  off  the  wagon  by  the  collision,  thus  receiving  the  injuries  com- 
plained of. 

The  accident  happened  in  broad  daylight.  The  plaintiff  testified 
the  horse  was  walking  along  the  west-bound  track ;  that  plaintiff  look- 
ed back  to  see  if  he  could  turn  down  Greene  street;  that  no  signal 
was  given  by  the  defendant's  motorman  before  the  collision;  that 
plaintiff  had  stopped  the  wagon  at  53  Eighth  street,  which  is  on  the 
north  side  of  that  street,  between  Mercer  and  Greene  streets;  that 
when  he  turned  out  from  in  front  of  No.  S3,  and  got  on  the  car  trade, 
he  looked  back  and  saw  the  defendant's  car  coming  west  from  Broad- 
way, just  a  block  away ;  that  when  he  got  near  to  Greene  street,  and 
was  about  to  turn  around,  he  looked  and  saw  the  car  about  half  a 
block  away.  The  plaintiff  stated  that  No.  53  Eighth  street  was  at  the 
comer  of  Mercer  street.  He  was  evidently  mistaken  as  to  this,  as 
it  clearly  appears  that  that  place  is  80  feet  east  of  the  east  curb  of 
Greene  street.  According  to  the  testimony  of  plaintiff's  witness 
Zlatchin,  who  was  on  the  wagon  with  the  plaintiff,  there  were  trucks 
in  front  of  the  wagon  at  No.  53,  and  plaintiff  pulled  out  on  the  track 
to  get  to  Greene  street,  and  the  wagon  was  about  30  feet  from  that 
street,  and  had  proceeded  about  25  feet  from  No,  53,  when  the  coUi- 
sioti  took  i)lace. 

Defendant  introduced  testimony  tending  to  show  that  the  accident 
occurred  without  any  fault  on  the  part  of  the  defendant ;  and  at  the 
close  of  the  entire  case  the  court,  in  passing  on  defendant's  motion 
to  dismiss,  said:  "I  will  dismiss  this  complaint  on  the  authority  of 
Adolph  v.  Central  Park,  North  &  East  River  Railway,  76  N.  Y.  530" 
— to  which  ruling  the  plaintiff  excepted.  While  the  language  used  by 
Judge  Folger  in  the  case'  cited  by  the  trial  judge  is  susceptible  of  a 
construction  which  would  justify  the  dismissal  on  the  plaintiff's  tes- 
timony, "the  Adolph  Case  is  no  longer  regarded  as  an  authority,  ex- 
cept as  it  has  been  modified  by  subsequent  decisions."  Schilling  v. 
Metropolitan  Street  R.  Co.,  47  App.  Div.  500,  62  N.  Y.  Supp.  403. 

[1]  The  plaintiff  was  not  absolutely  bound  to  keep  off  or  get  off 
the  defendant's  track.  He  was,  however,  fairly  and  in  a  reasonable 
manner  obliged  to  respect  the  paramount  right  of  the  defendant ;  and 
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if  he  did  this,  and  without  any  fault  on  his  part  he  was  injured  by 
carelessness  or  fault  chargeable  to  the  defendant,  he  would  be  entitled 
to  recover.  Fleckenstein  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.,  105  N. 
Y.  655,  11  N.  E.  951 ;  Fishbach  v.  Steinway  R.  Co.,  11  App.  Div.  152, 
42  N.  Y.  Supp.  883 ;  Cohen  v.  Metropolitan  S.  R.  Co.,  34  Misc.  Rep. 
186,  68  N.  Y.  Supp.  830. 

[2]  On  the  facts  presented  by  the  record,  the  questions  of  defend- 
ant's negligence  and  plaintiff's  freedom  from  contributory  negligence 
should  have  been  submitted  to  the  jury. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event    All  concur. 


KOCH  V.  SIFF  et  al. 
(Snpreme  Court,  Appellate  Term,  First  Department     June  28,  1915.) 

MaSTBB  and  SEaVANT  «S>70— EUFLOTHENT  CONTBAOT — BECOVEBT  OF  WaOSS — 

Deposht. 

Where  an  employe  left  defendants'  employ  because  of  Ms  fear  of  strik- 
ers, and  was  not  dlscbarged  or  requested  to  leave,  he  was  mtitled  to 
recover  bis  earned  wages  and  bis  deposit,  but  not  unearned  wages. 

[Ed.  Note. — For  otber  cases,  see  Master  and  Servant  Cent  Dig.  K 
82-S6;  Dec.  Dig.  <8»70.] 

Appeal  from  Municipal  Court,  Borough  t)f  Manhattan,  Second  Dis- 
trict 

Action  by  Max  Koch  against  Ephraim  Siff  and  another.  Judgment 
for  plaintiff.    Defendants  appeal.    Modified  and  affirmed. 

Argued  June  term.  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Joseph  Sapinsky,  of  New  York  City,  for  appellants. 
Mervyn  Wolff,  of  New  York  City,  for  respondent 

PER  CURIAM.  As  the  evidence  clearly  shows  that  the  plaintiff  left 
the  employ  of  the  defendants  on  account  of  his  fear  of  strikers,  who 
had  assaulted  him  on  the  street,  and  was  not  discharged  or  requested  to 
leave,  there  is  no  ground  for  allowing  him  to  recover  his  unearned 
wages.  On  the  other  hand,  the  defendants  consented  to  his  leaving,  and 
should  not  be  allowed  to  retain  the  $50  deposit. 

The  recovery  should  therefore  be  reduced  to  $62,  the  amount  of  the 
deposit,  and  $12  for  the  three  days'  work  for  which  he  received  no  pay, 
plus  the  costs  and  disbursements,  and,  as  modified,  affirmed,  without 
cpsts  to  either  party. 


ESTATE  OF  FREDERICK   BUSB,   Inc.,  v.  LINCH. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1015.) 

Stbeet  Railroads  €=399 — Injtjbies  to  Peksons  ow  Tracks — NEGtiOENCE. 

Where  a  drlyer,  when  he  started  to  cross  the  street,  saw  a  car  In  the 
middle  of  the  block  rapidly  approaching,  and  he  merely  held  up  his  hand, 
paying  no  further  attention  to  the  car,  he  was  guilty  of  contributory 
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negligence  as  a  matter  of  law,  and  no  recovery  can  be  bad  for  Injuries 
resulting  from  the  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Ballroads,  Cent  Dig.  ff  20*- 
216;  Dec.  Dig.  «=»99.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Estate  of  Frederick  Buse,  Incorporated,  against  George 
W.  Linch,  as  receiver  of  the  Second  Avenue  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Charles  E.  Chahners,  of  New  York  City  (Charles  H.  Tuttle  and 
Harold  R.  Medina,  both  of  New  York  City,  of  counsel),  for  appellant. 

Albert  Edward  Maves,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  was  brought  to  recover  damage  for  injuries  to 
a  pair  of  horses  and  a  truck  belonging  to  plaintiff,  sustained  through  a 
collision  with  a  trolley  car  operated  by  the  defendant  The  truck, 
heavily  loaded,  was  standing  on  the  east  side  of  Second  avenue,  facing 
north,  and  the  driver  started  his  team  and  swung  them  around,  cross- 
ing the  tracks  a  short  distance  south  of  Sixty-First  street.  He  saw 
the  car  approaching  rapidly  when  he  started  to  cross  the  north-bound 
tracks  and  held  up  his  hand.  The  car,  according  to  the  driver's  testi-. 
mony,  was  then  m  the  middle  of  the  block  between  Sixty-First  and 
Sixty-Second  streets;  but  he  paid  no  further  attention  to  the  car. 
When  the  front  wheels  were  between  the  south-bound  tracks,  the  car 
struck  the  northerly  front  wheel,  and  caused  the  injuries  for  which 
this  action  is  brought.  It  is  clear  that  the  plaintiff's  driver  was  charge- 
able with  contributory  negligence  as  a  matter  of  law.  Lopes  v.  Linch, 
as  Receiver  (App.  Div.  June  4,  1915)  153  N.  Y.  Supp.  673,  and  cases 
there  cited. 

The  judgment  should  be  reversed,  with  costs,  and  complaint  dismiss- 
ed, with  costs.   All  concur. 


(90  Misc.  Rep.  702) 

MAXWELL  V.  FAUST  CO.,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1015.) 

1.  copybiohts  <s=>48  —  llcehbek  —  llabilftt  fob  aqbxkn  cohferbation  — 
Performances  fob  Pbofit. 

Where  a  restaurant  keeper,  as  licensee  of  the  right  to  perform  certain 
copyrighted  musical  compositions,  agreed  to  pay  n  certain  sum  monthly, 
and  the  license  entitled  him  to  give  performances  for  profit,  the  fact  that 
he  gave  no  performances  tot  profit  did  not  relieve  Idm  from  llablll^  for 
the  agreed  compensation. 

[fM.  Note. — ^For  other  cases,  see  Copyrights,  Cent  Dig.  |  40;  Dec.  Dig. 
<S=>48.] 

2.  Customs  and  XJsagks  ®=>17 — Contbacts — Constbuotios. 

Where  such  ccmtract  was  not  ambiguous,  it  could  not  be  construed 
In  the  light  of  the  custom  of  restaurants  to  give  gratuitous  musical  per- 
formances, and  thereby  rendered  invalid  under  Copyright  Act  March  4, 
1009,  c.  320,  {  I,  subd.  B,  and  section  25,  36  Stat.  1075,  1081  (U.  S.  Comp. 
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St.  1918,  H  9Sn,  0546),  as  licensing  the  rigbt  to  use  the  licensor's  compo- 
sitions In  performances  not  "for  profit." 

[Ed.  Note.— For  other  cases,  see  Customs  and  Usages,  Cent.  Dig.  {  34 ; 
Dea  Dig.  <8=5>17.] 

8.  CONTKACTS  €=>153 — CONSTBUOnOW — Validitt. 

A  contract  will,  If  possible,  be  construed  so  as  to  render  It  effective, 
rather  than  ineffective. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §  784;  Dec.  Dig. 
«=>153.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  George  Maxwell,  as  president  of  the  American  Society 
of  Composers,  Authors  and  Publishers,  against  the  Faust  Company, 
Incorporated.  From  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed and  ju<^;ment  directed  for  plaintiff. 

Ai^ed  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Nathan  Burkan,  of  New  Yoik  City,  for  appellant. 
Benjamin  Shapiro,  of  New  York  City  (Harry  Schulman,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  appeal  raises  only  a  question  of  law.  Defendant 
operates  a  restaurant.  Plaintiff  controls  the  rights  of  performance 
of  certain  musical  compositions.  The  plaintiff,  by  a  written  contract, 
granted  defendant  the  license  to  perform  any  work  in  the  repertory 
of  the  plaintiff  for  one  J^ar,  October  1,  1914  to  1915,  on  the  premises 
No.  1823  Broadway.  The  licensee  accepted  the  license  and  agreed 
to  pay  the  plaintiff  the  sum  of  $10  montbly.  This  action  is  brought 
to  recover  certain  of  the  monthly  installments. 

[11  The  learned  judge  below  found  for  defendant  on  the  author- 
ity of  John  Church  Co.  v.  Hilliard  Hotel  Co.,  221  Fed.  229,  136  C.  C. 
A.  639.  In  that  case  the  owner  of  the  copyright  applied  for  an  in- 
junction against  the  performance  by  an  orchestra  in  a  hotel  of  a  cer- 
tain musical  composition.  It  was  held  that,  as  the  hotel  proprietor 
charged  no  admission  fee  for  the  performance,  the  latter  was  not  a 
performance  "for  profit"  as  prescribed  in  Copyright  Act  1909,  §  1, 
subd.  E,  and  section  25 ;  but  that  decision  is  quite  irrelevant  to  plain- 
tiff's cause  of  action  here.  He  is  suing  for  the  agreed  compensation, 
payable  monthly,  for  rights  granted  by  him  to  defendant,  and  these 
rights,  under  the  contract,  include  performances  for  profit  as  well  as 
gratuitous  performances.  The  mere  fact  that  defendant  has  not  chos- 
en heretofore  to  give  performances  for  profit  does  not  relieve  it 
from  the  obligation  of  its  agreement. 

[2,3]  Defendant  urges  that  the  contract  should  be  construed  in 
the  light  of  what  both  parties  must  have  known  as  to  the  custom  of 
restaurants  and  hotels  of  giving  gratuitous  musical  performances. 
But  there  is  no  ambiguity  in  the  contract,  and  no  rea.<!on  for  its  con- 
struction to  mean  other  than  what  it  says.  But,  if  there  were,  it 
seems  to  me  that  <lefendant,  in  urging  that  the  contract  is  void  for 
want  of  consideration  because  it  grants  to  defendant  only  that  which 
it  already  can  enjoy  under  the  law  (namely,  the  right  to  perform  these 
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compositions  not  for  profit),  has  itself  suggested  the  need  of  constru- 
ing the  contract  differently  from  what  it  claims.  It  is  a  familiar  canon 
of  construction  to  construe  a  contract,  if  it  may  consistently  be  done, 
to  be  effective,  rather  than  ineffective.  Therefore,  if  any  construction 
were  necessary,  it  would  be  to  read  it  into  the  contract  that  defend- 
ant was  licensed  to  give  these  performances  for  profit,  as  well  as 
gratuitously,  since,  if  the  latter  alone  were  meant,  the  agreement  would 
be  void  for  want  of  consideration. 

Judgment  reversed,  with  costs,  and  judgment  for  plaintiff  directed, 
with  appropriate  costs  in  the  court  below.    All  concur. 


RtJDOIiPH  WURUT^BE  CO.  v.  BARBETT. 
(Supreme  Coort,  Appellate  Term,  First  Department.    June  28,  191S.) 

1.  Courts  <S=»189  —  Hunicipai.  Coubt — Peocedubk  —  Dakaoe  to  Ooods  — 

Pleading — ^LnaTATioN. 

In  an  action  In  the  Munlcliw.!  Court  of  New  Tork  City  for  damage  to 
an  express  shipment,  where  the  plendlngs  were  oral  and  defendant  pleaded 
"General  denial  and  special  contract,"  a  provision  in  the  contract  requir- 
ing an  action  for  damages  to  be  commenced  within  one  y^ar  may  be  re- 
lied on. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S§  409,  412,  413,  429, 
458;  Dea  Dig.  «=»189.] 

2.  Cabbiisbs  ®s>162 — Dauaobs  to  Goods — Actions — Limitation  bt  Conteact. 

In  an  action  for  damages  to  an  express  shipment,  where  the  shipper 
introduced  the  express  receipt  In  evidence,  the  company  is  entitled  to  the 
benefit  of  the  provision  therein  limiting  the  time  for  conmiendng  an 
action,  though  it  did  not  especially  plead  it. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent.  Dig.  Ji  720,  721;  Dec. 
Wg.  <S=>162.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Rudolph  Wurlitzer  Company  against  William  M. 
Barrett,  as  president  of  the  Adams  Express  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Edward  V.  Conwell  and  George  W.  Smyth,  both  of  New  York  City 
for  appellant, 

Kramer  &  Bourke,  of  New  York  City  (J.  J.  Kramer  and  J.  P.  Bourke, 
both  of  New  York  City,  of  counsel),  for  respondent 

GUY,  J.  The  plaintiff  has  recovered  damages  herein  for  injuries  to 
its  motor,  shipped  by  the  Picturedome  Company  through  the  defendant 
to  plaintiff's  place  of  business  in  New  York  City.  The  defendant  ten- 
dered the  motor  at  the  plaintiff's  store  on  November  26,  1913,  but  the 
plaintiff  refused  to  take  it,  because,  as  plaintiff  claims,  it  was  damaged 
while  in  the  custody  of  the  defendant. 

The  express  receipt,  which  is  the  contract  of  shi{Mnent  and  was  put 
in  evidence  by  the  plaintiff,  provides  that  the  defendant  shall  not  be 
liable  in  any  suit  to  recover  for  loss  or  damage  unless  the  action  shall 
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be  commenced  within  one  year  after  such  loss  or  damage.  This  action 
was  not  begun  until  February  9,  1915,  more  than  a  year  after  the  dam- 
age to  the  motor. 

[1,  2]  Respondent  contends  that,  as  the  limitation  referred  to  was 
not  pleaded,  it  cannot  be  availed  of  by  the  appellant.  The  pleadings 
were  oral,  and  the  defendant  pleaded  "General  denial  and  special  con- 
tract." Moreover,  plaintiff,  having  offered  the  receipt  in  evidence,  was 
bound  by  its  terms,  and  defendant  was  entitled  to  the  benefit  thereof. 
Burke  v.  Erie  R.  R.,  134  App.  Div.  413,  119  N.  Y.  Supp.  309;  Jonasson 
V.  Weir,  130  App.  Div.  528,  115  N.  Y.  Supp.  6. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


(91  Misc.  Bep.  35) 

LEVY  et  al.  v.  OLD  DOMINION  S.  S.  CO. 

(Supreme  (3ourt,  Appellate  Term,  First  DepartmenL     June  23,  1016.) 

GABBIESS  $=924 — INTEBSTATK   COMUEBCE  AcT — CaKBIAOB  BY  WaTBB. 

Under  Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  S  1,  24  Stat  379,  as 
amended  by  Aet  June  18,  1910,  c.  309,  86  Stat  644  (TJ.  S.  Comp.  St  1913, 
(  8563),  providing  that  the  act  ahall  apply  to  any  common  carrier  engaged 
in  the  transportation  of  passengers  or  property  wholly  by  railroad,  or 
partly  by  railroad  and  partly  by  water,  when  both  are  used  under  a  com- 
mon contract,  management  or  arrangement  in  interstate  or  foreign 
commerce,  section  20  of  that  act  as  amended  by  Act  June  29,  1906,  c. 
3S91,  i  7,  34  Stat  593  (U.  S.  Comp.  St  1913,  {  £582),  Imposing  on  the  ini- 
tial carrier  liability  for  damages  to  a  shipment  on  the  line  of  any  car- 
rier does  not  apply  to  a  Milpment  by  water  and  rail,  where  the  steamship 
company  by  its  bill  of  lading  agreed  to  deliver  to  destination  if  on  its 
line,  otherwise  to  deliver  to  another  carrier,  and  there  was  no  evidence 
of  any  common  arrabgement  between  the  steamship  company  and  the 
railroad  company,  or  even  that  there  was  a  joint  rate. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  $$  60-66;  Dec. 
Dig.  «S924 ;  Commerce,  Cent  Dig.  |  26.] 

Guy,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Benjamin  £.  Levy  and  another,  as  executors  of  the  es- 
tate of  Adolph  E.  Salomon,  against  the  Old  Dominion  Steamship  Com- 
pany. Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Burlingham,  Montgcwnery  &  Beecher,  of  New  York  City  (George  R. 
Allen,  of  New  York  City,  and  Leonard  J.  Matteson,  of  Mt.  Vernon, 
of  counsel),  for  appellant. 

Almy,  Van  Gordon,  Evans  &  Kelly,  of  New  York  City  (William 
S.  Evans,  of  New  York  City,  of  counsel),  for  respondents. 

PAGE,  J.  This  is  an  action  for  damages  to  a  shipment  of  177 
bales  of  old  bagging  delivered  to  the  defendant  at  New  York  for 
transportation  to  Charlotte,  N.  C.  The  defendant  is  a  steamship  line 
operating  between  New  York  and  Norfolk,  Va.  The  bill  of  lading 
which  it  issued  for  the  goods  provided  that  the  company  agreed  to  de- 
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liver  it  to  the  place  of  destination  if  on  its  line,  "otherwise  to  deliver 
to  another  carrier  on  the  route  to  said  destination."  Charlotte,  N.  C, 
is  not  on  the  defendant's  line,  and  the  bill  of  lading  was  routed  "Sea- 
board Air  Line,"  meaning  that  the  defendant  would  deliver  the  ship- 
ment to  that  line  at  Norfolk,  Va.,  for  transportation  to  Charlotte, 
which  is  a  point  on  the  Seaboard  Air  Line. 

At  the  trial  the  defendant's  attorney  requested  the  court  to  charge 
the  jury: 

"That  tbe  contract  of  the  defendant,  the  bill  of  lading,  was  only  to  carry 
to  Norfolk,  Va.,  on  the  route  to  the  destination  of  the  shipment  in  question, 
and  unless  plaintifF  shows  that  the  shipment  was  not  delivered  tn  good  con- 
dition by  this  defendant  to  the  Seaboard  Air  Line  Kail  way  at  Norfolk,  Va., 
the  next  carrier  at  that  point,  the  verdict  of  the  Jury  must  be  for  the  de- 
fendant" 

This  the  court  refused,  and  in  another  place  charged  the  jury : 

"There  Is  a  federal  statute,  »  •  •  and  In  that  law  It  is  provided  as 
follows:  'Any  common  carrier,  railroad  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  state  to  a  point  in  another 
state,  shall  issue  a  receipt  or  a  bill  of  lading  therefor,  and  shall  be  liable  to 
the  lawful  holder  thereof  for  any  loss  damage  or  injury  to  such  property 
caused  by  It  or  by  any  common  carrier,  railroad  or  transportation  company 
to  which  such  property  may  be  delivered,  or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract  receipt,  rule  or  regulation  shall  exempt 
such  common  carrier,  railroad  or  transportation  company  from  the  liability 
hereby  Imposed.'" 

The  court  further  charged  that  for  the  purpose  of  this  case  the 
plaintiff  need  only  prove  that  the  damage  to  the  goods  occurred  some- 
where between  New  York  and  Charlotte,  N.  C. 

The  statute  quoted  above  and  charged  to  th^  jury  as  the  law  in  this 
case  is  a  portion  of  section  20  of  the  Interstate  Commerce  Act,  as 
amended  June  29,  1906.  Section  1  of  the.  act  as  amended  by  Act 
June  18,  1910,  defines  what  carriers  are  subject  to  its  provisions  as  fol- 
lows: 

"That  the  provisions  of  this  act  shall  apply  to  any  corporation  or  any  per- 
son or  persons  engaged  in  the  transportation  of  oil  or  other  commodity,  ex- 
cept water  and  except  natural  or  artificial  gas  by  means  of  pipe  lines,  ♦  •  « 
and  to  any  common  carrier  or  carriers  engaged  In  the  transportation  of  pas- 
sengers or  property  wholly  by  railroad  (or  partly  by  railroad  and  partly  by  wa- 
ter when  both  are  used  under  a  common  contract,  management  or  arrangement 
for  a  continuous  carriage  or  shipment)  from  one  state  or  territory  of  the  Unit- 
ed States  or  the  District  of  Columbia,  to  any  other  state  or  territory  of  the 
United  States  or  the  District  of  Columbia.    •    *    •  " 

In  the  case  at  bar,  while  the  bill  of  lading  shows  an  arrangement 
between  the  shipper  and  the  defendant  to  receive  the  goods  and  deliver 
them  to  the  Seaboard  Air  Line  for  further  transportation  to  Charlotte, 
N.  C,  the  record  is  barren  of  any  evidence  showing  an  arrangement 
of  any  kind  between  the  defendant  and  the  railroad  company  to  whom 
the  property  was  to  be  delivered,  and  it  was  therefore  not  brought 
by  the  proof  within  the  terms  of  the  act,  which  only  applie.s  to  trans- 
portation by  water  under  a  common  "control,  management  or  arrange- 
ment for  a  continuous  carriage  or  shipment"  with  a  railroad  company. 
Mutual  Transit  Co.  v.  U.  S.,  178  Fed.  664,  102  C.  C.  A.  164.  It  is 
unnecessary  here  to  consider  what  evidence  might  be  sufficient  to  es- 
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tablish  a  "common  arrangement,"  since  there  is  a  total  absence  of 
any  such  evidence.  There  is  not  even  any  evidence  in  the  record  as 
to  the  making  of  a  joint  rate  by  the  defendant  with  the  Seaboard  Air 
Line  to  bring  the  case  within  the  terms  of  U.  S.  v.  Wood  (D.  C.)  145 
Fed.  405,  relied  upon  by  the  respondent. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

BIJUR,  J.,  concurs.    GUY,  J.,  dissents. 

m  Misa  Bep.  19) 

LA.WRENCB  v.  GOODSTBIN. 

(Snpreme  Court,  Appellate  Term,  First  Department.    Jnne  28,  1915.) 

1.  Landlobd  and  Tenant  ^=322 — "Lease" — Essentials. 

A  simple  agreement  to  make  a  lease  for  a  definite  time,  but  not  tn 
prtesentl,  nor  stating  when  the  term  begins  or  ends,  er  bow  the  rent  is  to 
be  paid,  and  not  signed  by  the  tenant,  does  not  constitute  a  "lease"  of 
the  property  described  therein. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  f$ 
66-69;  Dec.  Dig.  <8=>22. 

For  other  deflnltlons,  see  Words  and  Phrases,  First  and  Second  Series, 
Lease.] 

2.  Landiabd  and  Tenant  «=9ll4, 118, 119,  120— "Tenant  at  Will"  and  "at 

SCFVEBANOE" — CREATION — "TENANT  FBOU  XEAB  TO  YEAB." 

Where  a  tenant  stayed  over  the  term  for  which  he  had  paid  rent  under 
a  written  agreement  for  a  5-year  lease,  he  became  a  tenant  at  will  or  at 
ButTerance,  entitled  to  SO  days'  notice  to  quit,  and  was  not  a  tenant  from 
year  to  year. 

[Bd.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |§ 
373-381,  402-426,  428-433 ;    Dec.  Dig.  <S=114,  118,  119,  120. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Tenant  at  Will;  Teiant  at  SufCerance;  Toiant  from  Year  to  Year.] 
8.  Fbatjds,  Statutb  or  €xs>lie — Leases — Acthobitt  of  Aoent. 

An  agent  who  has  no  written  authority  to  act  as  such,  cannot  make  a 
6-year  lease,  binding  upon  his  principal  as  landlord. 

[Kd.  Note.— For  other  cases,  see  Frauds,  Statute  of.  Cent.  Dig.  H  251- 
260;  Dec.  Dig.  «=»116.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Gustavus  L.  Lawrence  against  Joseph  Goodstein.  From 
a  judgment  for  defendant,  plaintifE  appeals.    Reversed  and  remanded. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Hymas  &  Schaap,  of  New  York  City  (Michael  Schaap  and  Edward 
Hymes,  both  of  New  York  City,  of  counsel),  for  appellant. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Meyers  and 
Henry  Swartz,  both  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  Upon  the  trial  of  this  case  the  facts  were  undisputed,  and 
at  the  close  of  the  evidence  the  justice  directed  a  verdict  in  favor  of 
the  tenant. 

4=>For  other  cases  see  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  &  Indaxu 
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The  petition  here  was  made  by  one  Lucker,  and  set  forth  that  Law- 
rence, the  landlord,  owned  the  premises;  that  Lucker,  as  his  agent, 
entered  into  an  agreement  for  a  lease  with  the  defendant  on  May  15, 
1914,  by  the  terms  of  which  the  landlord  rented  the  premises  to  Good- 
stein,  the  tenant,  for  a  term  commencing  on  or  about  May  15,  1914 
(conceded  on  the  trial  to  be  May  7,  1914),  and  ending  on  August  1, 
1914,  and  that  a  lease  in  writing  should  be  made  between  the  land- 
lord and  the  tenant,  which  should  contain  the  usual  covenants  for  a 
term  of  5  years,  commencing  on  July  1,  1914;  that  the  tenant  entered 
into  possession;  that  the  landlord,  on  May  22,  1914,  executed  the 
lease,  which  was  delivered  to  the  tenant,  who  refused  to  execute  the 
same;  that  30  days'  notice  to  quit  and  surrender  the  premises  had 
been  given;  that  the  tenant's  term  had  expired;  and  that  he  held 
over  and  continued  to  occupy  without  permission. 

The  answer  denied  the  petition,  except  that  it  admitted  the  relation 
of  landlord  and  tenant,  and  for  a  separate  defense  alleged  that  the 
tenant  was  in  possession  "under  a  lease  entered  into  between  the  par- 
ties, and  that  the  term  of  the  lease  had  not  expired."  The  defend- 
ant's exhibit  relied  on  by  him  as  a  lease  is  as  follows : 

"I  agree  to  let  to  Mr.  Joseph  Goodsteln  the  west  half  of  store  356  West  125th 
street  for  5  years  at  a  rental  of  $1,200  for  first  year,  $1,200  for  the  second 
year,  ?1,300  for  third  year,  $1,400  for  fourth  year,  $1,500  for  fifth  year.  If 
caudy  man  takes  rear  as  agreed,  the  rent  Is  to  be  paid  $100  per  year  less — 
rear  to  be  7  feet  wide.    Rent  paid  to  July  31, 1914. 

"G,  L.  I^wrence,  per  A.  liUcker." 

The  tenant  produced  the  proposed  lease  submitted  to  Jiim  by  plain- 
tiff, and  admitted  that  he  had  declined  to  sign  it.  He  called  no  wit- 
nesses, and  the  landlord  was  precluded  by  the  ruling  of  the  court  from 
showing  any  conversations  between  Lucker  and  the  defendant  lead- 
ing up  to  the  making  of  his  agreement,  upon  the  ground  that  such 
conversations  were  "merged  in  the  terms  of  the  instrument  now  in 
evidence." 

[1]  It  is  perfectly  clear  that  the  written  instrument  offered  by  the 
tenant  does  not  constitute  a  lease  for  five  years.  It  is  simply  an  agree- 
ment to  make  a  lease  and  a  letting  of  the  premises  to  defendant  from 
the  time  it  was  made  until  July  31,  1914,  for  the  sum  of  $100.  The 
words  of  the  writing  are  not  in  praesenti.  The  only  fixed  term  there- 
in is  for  five  years,  but  when  the  term  begins  or  ends,  or  how  the  rent 
is  to  be  paid,  are  not  stated.  It  is  not  even  signed  by  the  tenant,  and 
many  essential  elements  of  a  lease  are  lacking.  In  Sherry  v.  Proal, 
131  App.  Div.  774,  116  N.  Y.  Supp.  234,  Mr.  Justice  Scott,  writing 
the  opinion,  said: 

"The  rule  ♦  *  *  Is  well  established,  and  often  enforced,  that  in  a  case 
wherein,  under  the  statute  of  frauds,  a  tenancy  can  lawfully  be  created  by 
IXLTOl,  and  the  parties  have  orally  agreed  upon  all  the  terms,  nothing  being 
left  to  be  done  except  to  put  them  in  writing,  the  letting  will  be  deemed  to  be 
complete,  although  the  stipulated  written  lease  should  never  be  executed. 
This  weli-recognlzed  rule  is,  however,  to  be  applied  with  cauflon,  and  is  never 
applied  unless  it  clearly  appears  that  every  material  term  of  the  contract  was 
in  fact  agreed  to,  and  that  nothing  remained  for  future  negotiations  and 
agreement" 
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Applying  this  rule  to  the  case  at  bar,  it  is  idle  to  claim  that  the  de- 
fendant herein  had  a  valid  subsisting  5-year  lease  of  the  premises,  the 
term  to  begin  on  July  31st. 

[2]  The  respondent  claims: 

"If  it  la  an  Invalid  or  void  lease  for  any  reason,  and  this  is  by  no  means 
conceded,  It  is  tbe  contention  of  the  respondent  that  since  the  tenant  entered 
into  possession  of  the  premlBes  with  the  consent  of  the  landlord,  and  paid 
rent  according  to  the  terms  of  the  agreement,  and  since  the  agreement  pro- 
vides for  an  annual  rental,  that  there  is  an  implied  tenancy  from  year  to 
year,  which  would  be  from  May  7,  1914,  when  the  tenant  concededly  entered 
into  possession,  to  Hay  7,  1915,  or  that  he  ^as  nothing  lees  in  any  event  than 
a  tenant  at  will,  and  under  sue*  circumstances,  since  the  property  was  located 
In  the  city  of  New  York,  that  he  became  a  tenant  for  an  indefinite  term  by 
virtue  of  section  232  of  the  Keal  Property  Law,  and  that  his  term  therefore 
did  not  terminate  until  the  1st  day  of  May  next  after  his  possessicm  com- 
menced under  the  agreement." 

This  point  was  not  raised  in  the  court  below,  and  we  would  not  now 
consider  it,  except,  as  there  must  be  a  new  trial,  the  respondent  should 
not  be  allowed  to  cloud  the  issue.  The  legal  effect  of  the  written  in- 
strument under  which  defendant  entered  into  possession  of  the  prem- 
ises is  that  he  had  a  right  of  occupancy  thereunder  for  a  definite  term 
— that  is,  from  May  7th  to  July  31st— for  which  he  paid  $100.  When 
he  overstayed,  without  a  further  leasing,  he  became  a  tenant  at  will 
or  at  sufferance,  and  at  most  was  only  entitled  to  30  days'  notice  to 
surrender,  and  this  he  received. 

[3]  It  was  conceded  that  Lucker  had  no  written  authority  to  act 
as  agent  for  the  landlord;  consequently  he  could  not  make  a  lease 
for  five  years.    Real  Property  Law,  §  245. 

Final  order  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


(90  Misc.  Rep.  170.) 

PEOPLE  V.  MANDEL. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1915.) 

1.  BakKS  and  BaNKINO   ®=3l7 — StTPEBINTENOEiNT  OF  BANKS — RiOHTS  AS  RE- 

CEIVKB. 

Under  the  express  provisions  of  Laws  1914,  a  369,  §  57,  the  superin- 
tendent of  banks  had  authority  to  take  possession  on  August  3,  1914,  of 
the  business  and  property  of  a  person  engaged  in  business  as  a  steam- 
ship ticket  agent  and  receiving  deposits  of  money,  who  had  been  indicted 
for  receiving  money  as  a  private  banker  knowing  himself  to  be  insolvent, 
in  violation  of  Penal  Law  (Consol.  Laws,  c.  40)  §  295. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §g  21, 
22;   Dec.  Dig.  <S=»17.] 

2.  CouBTB  €=3500 — Reckivxb  in  Fedekai.  Ck>UBT — Possession  of  Documents. 

The  lawfulness  of  the  possession  of  a  temporary  receiver,  appointed 
by  a  federal  court,  of  the  books  and  pai)ers  of  the  business  of  which  he 
has  taken  charge  pursuant  to  an  order  of  that  court,  cannot  be  ques- 
tioned on  an  application  in  a  state  court  for  an  order  directing  that  the 
district  attorney  return  such  books  and  papers  obtained  by  him  from 
the  receiver. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §{  1407,  1408 :  Dec 
Dig.  «=»500.] 
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8.  CoNsimmoNAi,  Law  €=»251 — SEiBCHSs  and  Sbizubes  ^cat— Bightb  and 
lirMuNiTiEs — State  and  Fedebal  Coubts. 

The  rights  or  immunities  guaranteed  by  Const.  U.  S.  Amends.  4  and 
6,  are  rights  and  Immunities  against  federal,  but  not  against  state,  in- 
terference or  abridgment 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  H  726, 
727,  732;  Dec.  Dig.  <S=»251;   Searches  and  S^zures,  Cent.  Dig,  J  5;  Dee. 
Dig.  «8=s7.] 
4.  Criminal   Law    «=a398 — Pbivilege   of  Accused — ^Documents   Pbocitbed 
Without  Pbocess. 

Books,  papers,  and  documents  obtained  from  the  control  of  a  defend- 
ant in  a  criminal  case  without  the  use  of  process  against  him  as  a  wit- 
ness, not  being  within  the  inhibition  of  Const,  art  1,  j  6,  which  pro- 
tects him  from  being  compelled  to  be  a  witness  against  himself,  may  be 
used  In  evidence  against  him. 

[Ed.  Note.— BVjr  other  cases,  see  Criminal  Law,  Cent  Dig.  SS  871-874; 
Dec.  Dig.  <E=»393.] 

Adolph  Mandel  was  indicted  for  receiving  a  deposit  as  a  private 
banker  when  he  knew  he  was  insolvent,  and  applies  for  an  order  di- 
recting the  district  attorney  of  the  county  of  New  York  to  return  all 
books,  papers,  etc.,  obtained  by  him  from  the  superintendent  of  banks. 
Motion  denied. 

Charles  A.  Perkins,  Dist.  Atty.,  of  New  York  City,  for  the  People. 
Berger,  Diamond  &  Abrahams,   of  New  York  City,  for  defendant. 

PAGE,  J.  The  defendant  for  many  years  was,  prior  to  August  3, 
1914,  engaged  in  business  at  No.  155  Rivington  street,  in  this  county, 
as  a  steamship  ticket  agent,  and  received  deposits  of  money  both  for 
transmission  and  subject  to  withdrawal  on  demand.  On  August  3, 
1914,  the  superintendent  of  banks  took  possession  of  the  business  and 
property  of  the  defendant,  together  with  his  books,  papers,  and  mem- 
oranda. On  November  11,  1914,  a  petition  of  involuntary  bankrupt- 
cy having  been  filed  in  the  United  States  District  Court,  Eugene  Lamb 
Richards,  the  superintendent  of  banks,  was  appointed  by  said  court 
temporary  receiver  of  the  defendant,  and  is  now  in  possession  as 
such  receiver  of  the  books,  papers,  and  memoranda  of  the  defendant. 
There  have  been  found  four  indictments  against  the  defendant,  and 
one,  charging  violation  of  section  295  of  the  Penal  Law — i.  e.,  receiv- 
ing a  deposit  as  a  private  banker  when  he  knew  he  was  insolvent — 
has  been  set  for  trial  in  this  court  on  April  12,  1914.  On  that  trial 
the  district  attorney  practically  concedes  that  Eugene  Lamb  Richards 
will  permit  the  use  by  the  district  attorney  of  certain  of  the  books, 
papers,  and  memoranda  as  evidence  to  establish  defendant's  insolven- 
cy and  defendant's  knowledge  of  insolvency,  and  that  the  district 
attorney  intends  to  so  use  them. 

[1,2]  This  is  an  application  by  the  defendant  for  an  order  direct- 
ing the  district  attorney  of  the  county  of  New  York  to  return  to  the 
defendant,  or  to  Eugene  Lamb  Richards,  the  temporary  receiver  of 
the  defendant,  all  the  books,  papers,  checks,  records,  memoranda,  and 
paper  writings  of  every  description  whatsoever  now  in  possession  of 
the  district  attorney  of  the  county  of  New  York,  and  obtained  by  him 
from  the  said  Eugene  Lamb  Richards,  which  property,  it  is  claimed 

C=3For  oUier  casea  lee  same  topic  &  KEY-NUMBER  in  all  Ker-Numbored  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  PEOPLE  V.  MANDBL  233 

by  the  defendant,  is  his  own  personal  private  property,  and,'  further, 
that  the  district  attorney  of  New  York  county  be  restrained  from  in 
any  manner  using  the  said  books,  papers,  checks,  records,  memoranda, 
or  any  copies  thereof,  or  any  excerpts  therefrom,  or  any  information 
obtained  therefrom,  on  the  trial  of  the  indictments  now  pending 
against  the  defendant,  or  in  any  criminal  proceeding  now  pending  or 
at  any  time  to  be  brought  against  the  said  Adolph  Mandel  in  this 
court 

In  support  of  this  application  the  defendant  contends,  first,  that 
the  superintendent  of  banks  had  no  power  or  right  to  take  possession 
of  the  place  of  business  of  the  defendant  and  was  not  entitled  to  the 
possession  of  any  of  his  books  and  papers.  Without  reviewing  the 
ingenious  argument  of  counsel,  I  am  of  opinion  that  his  contention 
is  not  well  founded.  Section  57  of  chapter  369  of  the  Laws  of  1914 
was  in  full  force  and  effect  and  applicable  to  the  defendant  on  the 
3d  day  of  August,  1914,  and  by  virtue  thereof  the  superintendent  of 
banks  legally  took  possession  of  the  defendant's  business  and  proper- 
ty. The  lawfulness  of  the  possession  of  the  temporary  receiver  of 
the  United  States  District  Court  of  the  books  and  papers  pursuant 
to  an  order  of  that  court  cannot  be  questioned  on  this  application. 

[8]  Second.  The  defendant  contends  that  the  turning  over  of  the 
defendant's  books,  papers,  and  memoranda  to  the  district  attorney 
and  the  contemplated  use  of  them  upon  the  trial  violates  the  defend- 
ant's constitutional  rights  and  immunities.  In  support  of  his  conten- 
tion he  invokes  the  fourth  and  fifth  amendments  to  the  United  States 
Constitution  and  section  6  of  article  1  of  the  New  York  state  Con- 
stitution. The  fourth  and  fifth  amendments  to  the  Constitution  of 
the  United  States  are  binding  only  upon  the  federal  government 
and  its  agencies,  and  not  a  limitation  upon  any  of  the  states.  The 
rights  or  immunities  which  it  creates,  therefore,  are  rights  and  im- 
munities against  federal,  but  not  against  state,  interference  or  abridg- 
ment. Twining  v.  New  Jersey,  211  U.  S.  78,  88,  29  Sup.  Ct. 
14,  53.L.  Ed.  97;  People  v.  Adams,  176  N.  Y.  351,  356,  68  N.  E. 
636,  63  L.  R.  A.  406,  98  Am.  St.  Rep.  675. 

[4]  The  question  remains:  By  the  contemplated  use  of  these 
books  and  papers,  is  the  defendant  compelled  in  a  criminal  case  to  be 
a  witness  against  himself  in  violation  of  the  inhibition  of  article  1, 
section  6,  of  the  state  Constitution  ?  It  will  be  observed  that  it  is  not 
alleged  that  the  defendant  has  been  subpoenaed,  nor  has  any  testi- 
monial process  been  issued  whereby  he  could  be  compelled  to  be  a  wit- 
ness, nor  any  process  whereby  he  would  be  required  to  produce  books 
and  papers  in  his  possession.  Nor  was  any  process  of  search  and 
seizure  issued  for  the  purpose  of  securing  his  books  and  papers  for  use 
against  him  on  the  trial.  There  is,  therefore,  no  compulsion  for  the 
defendant  in  any  sense  to  be  a  witness  against  himself.  "The  history 
of  the  constitutional  provision  referred  to  clearly  demonstrates  that 
it  was  not  intended  to  reach  a  case  like  this.  The  main  purpose  of  the 
provision  was  to  prohibit  the  compulsory  oral  examination  of  prison- 
ers before  trial,  or  upon  trial,  for  the  purpose  of  extorting  unwilling 
confessions,  or  declarations  implicating  them  in  crime."  Earl,  J.,  in 
People  V.  Gardner,  144  N.  Y.  119,  128,  38  N.  E.  1003,  28  Iv.  R.  A. 
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699,  43  Am.  St.  Rep.  741.  To  extend  this  wise  and  salutary  principle 
to  surround,  not  alone  the  defendant,  but  his  books,  papers,  and  mem- 
oranda, with  the  constitutional  protection,  so  that  they  may  not  bear 
witness  against  him,  seems  to  me  absurd  and  unreasonable. 

Defendant's  counsel  contends  that  this  question  has  never  been 
squarely  raised  and  determined  in  this  state;  that  in  People  v.  Ad- 
ams, 176  N.  Y.  351,  68  N.  E.  636,  63  L.  R.  A.  406,  98  Am.  St.  Rep. 
675,  and  in  People  v,  Spiegel,  143  N.  Y.  107,  38  N.  E.  284,  the  ques- 
tion was  not  properly  presented,  in  that  in  the  fir.st  the  court  held  that 
the  question  of  how  the  papers  came  into  the  possession  of  the  district 
attorney  was  a  collateral  issue,  which  would  not  be  litigated  upon  the 
trial.  That  may  be  so  as  to  the  question  of  search  for  and  seizure 
of  papers,  but  that  criticism  does  not  apply  to  the  court's  determina- 
tion of  the  constitutional  question.  See  176  N.  Y.  358,  359,  68  N.  E. 
638,  639  (63  L.  R.  A.  406,  98  Am.  St.  Rep.  675).  In  the  second  it  is 
true  that  the  court  determined  that,  as  no  objection  to  the  admission 
of  the  books  was  urged  below,  it  would  not  be  considered  upon  appeal, 
and  this  renders  any  remarks  in  the  opinion  as  to  what  would  have 
been  the  effect  of  such  objection  obiter  dicta.  In  my  opinion  the  law 
in  this  state  is  settled  that  the  provision  in  the  Constitutic«i  that  "no 
person  *  *  *  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself"  protects  a  person  from  any  disclosure  sought  by 
legal  process  against  him  as  a  witness ;  that  he  cannot  be  compelled 
to  produce  books,  papers,  and  documents,  by  subpoena,  order  for  pro- 
duction or  any  process  which  treats  him  as  a  witness,  but  that  books, 
papers,  and  documents  obtained  from  the  person's  control  without  the 
use  of  process  against  him  as  a  witness  are  not  within  the  scope  of  the 
privilege  and  may  be  used  evidently  against  him.  See  Wigm.  Ev. 
§§  2263. 2264. 

The  motion  is  therefore  in  all  things  denied. 

Motion  denied. 
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(91  Misc.  Bep.  226) 

NEW  YORK  OENTBATi  &  H.  R.  S.  CO.  v.  SHELMIDINEv 

(Jefferson  County  Court    June  18,  1916.) 

CABBiEBfl  4=9260 — Undebchaboino  Passenger — Recovebt  bt  Cabbies. 

Under  the  Public  Service  Commission  Law  (Laws  1907,  c.  429),  provid- 
ing that  no  common  carrier  shall  receive  compensation  for  transportation 
less  than  authorized  by  the  act,  where  a  passenger  by  mistake  or  mis- 
r^resentation  receireB  a  ticket  for  less  than  the  scheduled  rate,  the 
carrier  may  recover  from  the  passenger  the  difference. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  IS  1007, '1008; 
Dec.  Dig.  «=9260.} 

Appeal  from  Justice  Court 

Action  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany against  Jdin  D.  Shelmidine.  From  i  judgment  for  defendant, 
I^aintiff  appeals.    Reversed. 

Purcell,  CuUen  &  Purcell,  of  Watertown,  for  appellant 
Breen  &  Breen,  of  Watertown,  for  respondent. 

REEVES,  J.  The  plaintiff  is  a  commcwi  carrier  of  passengers  and 
freight,  and  the  defendant  is  a  person  not  in  its  employ.  Desiring  to 
go  to  New  York,  the  defendant,  in  March,  1913,  purchased  of  the 
plaintiff's  agent  at  Adams  a  ticket  good  for  transportation  to  and  from 
that  city.  The  ticket  was  honored  by  those  in  charge  of  the  plaintiff's 
trains,  and  upon  it  the  defendant  rode  from  Adams  to  New  York 
and  from  New  York  back  to  Adams.  The  duly  sdieduled  rate,  post- 
ed in  accordance  with  the  Public  Service  Commission  Law,  for  this 
service,  was  $13.56;  but  through  some  oversight  or  mistake  the  agent 
at  Adams  sold  the  ticket  to  defendant  for  $7.80,  and  the  defendant 
paid  only  that  amount  for  such  transportation.  This  action  is  to  re- 
cover the  difference  betwen  the  $7.80  paid  and  the  $13.56,  the  only 
rate  which,  under  the  law,  the  plaintiff  had  a  right  to  charge  for  the 
service  rendered  the  defendant 

The  defendant  claims  misrepresentation  on  the  part  of  the  agent, 
inducing  the  defendant  to  purchase,  and  that  the  plaintiff  is  now  es- 
topped from  charging  or  collecting  the  regular  price.  In  cases  under 
the  same  law  involving  misrepresentation  in  freight  charges,  it  has 
been  held  that  it  is  unlawful  for  a  carrier  to  contract  to  carry  freight 
at  a  lower  rate  than  its  duly  scheduled  tariff  rates,  and  that  neither 
by  contract  nor  through  mistake  or  inadvertence  can  it  estop  itself  from 
demanding  and  collecting  the  balance  of  the  lawful  rate  when  it  has 
delivered  goods  without  charging  the  same  in  full;  that  the  statute 
makes  it  as  much  the  duty  of  the  passenger  to  pay  the  regular  com- 
pensation as  of  the  carrier  to  collect  it ;  and  that  neither  party  to  the 
agreement  can  avail  himself  of  the  terms  of  a  special  contract  for 
rates  below  the  properly  scheduled  one.  Penn,  R.  R.  Co.  v.  Titus, 
156  App.  Div.  830,  832,  142  N.  Y.  Supp.  43;  N.  Y.  C.  &  H.  R.  R. 
R.  Co.  v.  Smith,  62  Misc.  Rep.  526,  115  N.  Y.  Supp.  838;  Penn.  R. 
R.  Co.  V.  Mogi,  71  Misc.  Rep.  412, 128  N.  Y.  Supp.  643,  and  cases  cited 
in  these  decisions. 
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The  jury  in  the  case  at  bar  had,  upon  the  evidence,  a  right  to  find  a 
special  contract  for  transportation  from  Adams  to  New  York  and  re- 
turn for  $7.80,  and  for  the  purpose  of  this  appeal  it  will  be  held  that 
they  did  so  find.  But  if  the  same  law  applies  to  discrimination  in  pas- 
senger rates  that  has  been  held  to  apply  to  discrimination  in  freight 
rates,  this  does  not  avail  the  defendant.  As  to  freight  rates,  under 
the  authorities,  whatever  the  special  contract  may  have  been,  or  to 
whatever  extent  the  parties  have  acted  under  it  or  have  been  misled  by 
it,  there  can  be  no  estoppel,  and  the  carrier  must,  under  the  law,  de- 
mand and  collect  the  regular  scheduled  rates. 

Section  31  of  the;  Public  Service  Commission  Law  provides  that: 

"No  common  carrier  shall,  directly  or  Indirectly,  by  any  special  rate,  rebate, 
drawback,  or  other  device  or  method,  charge,  demand,  collect  or  receive  from 
any  person  or  oorporation  a  greater  or  less  compensation  for  any  service  ren- 
dered or  to  be  rendered  in  the  transportation  of  passengera,  freight  or  proper- 
ty, except  as  authorized  In  this  act,  than  it  diarges,  demands,  collects  or  re- 
ceives from  any  other  person  or  cori>oration  tor  doing  a  like  and  contempora- 
neous service  in  the  transportation  of  a  like  kind  of  traffic  under  tite  same 
or  substantially  similar  circumstances  and  conditions." 

A  provision  in  section  33  provides  for  the  issuance  of  mileage,  ex- 
cursion, and  commutation  tickets ;  but,  in  these,  before  they  can  be- 
come effective,  copies  of  the  tariff  proposed  must  be  filed  with  the  Com- 
mission, and,  besides,  the  clear  intent  of  this  provision  is  that  mileage, 
excursion,  or  commutation  rates  shall  apply  to  all  persons  who  desire 
to  take  advantage  of  them  alike.  It  is  not  claimed  that  a  $7.80  rate 
from  Adams  to  New  York  and  return  had  been  so  filed,  or  that  any 
person  other  than  the  defendant  had  been  given  such  a  rate.  Neither 
from  the  language  nor  from  the  purpose  of  the  law  can  any  distinction 
be  drawn  between  discrimination  in  passenger  and  discrimination  in 
freight  rates,  and  in  my  opinion  the  same  rules  govern  both. 

The  judgment  of  the  Justice's  Court  is  therefore  reversed,  with 
costs. 


SUORT  ▼.  CORNING  ft  P.  P.  ST.  RT. 
(Steuben  County  Court    June  18,  ldl5.) 

IWFANTS  C=»81 — GlTABDIAW  AD  LrTEM — NECESSITr  OF  BOND — APPOINTMENT  BY 

City  Coubi^— Judqmbnt — ^"Enfobcemknt." 

Code  Civ.  Proc.  i  2887,  provides  for  appointment  of  a  guardian  ad  litem 
by  a  Justice  of  the  peace.  Section  30T1,  relating  to  appeals  from  Justice 
Court,  and  new  trial  in  the  County  Court,  provides  that  the  proceedings, 
Including  "enforcement"  and  review  of  the  Judgment,  are  the  same  as 
tf  the  action  had  been  commenced  in  the  appellate  court  Held,  that  the 
'  word  "enforcement"  Indicated  that  the  same  means  should  be  taken  for 
the  collection  of  the  judgment  by  execution,  as  though  the  action  had 
been  originally  brought  in  the  County  Court,  and  that  section  474,  for- 
bidding guardians  to  receive  money  or  properly  of  an  infant  without 
giving  bond,  and  general  rules  of  practice  49-^1,  relating  to  guardians 
ad  litem,  applied  only  to  guardians  ad  litem  In  courts  of  record  appoint- 
ed pursuant  to  sections  46S-477;  and  hence  a  guardian  appointed  In  a 
City  Court,  pursuant  to  section  2887,  was  not  required  to  give  a  bond 
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before  Issuance  of  an  execution  on  a  judgment  rendered  In  his  faror  on 
appeal  to  the  •County  Court 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Dig.  U  222-229;   Dec. 
Dig.  <8=>81.] 

Action  by  Harry  Short,  by  his  guardian  ad  litem,  against  the  Com- 
ing &  Painted  Post  Street  Railway.  Motion  to  set  aside  an  execution 
issued  on  a  judgment  for  the  plaintiff,  rendered  in  Coimty  G>urt  on 
ai^>eal  from  the  City  Court  of  Corning.    Motion  denied. 

James  O.  Sebring,  of  Coming,  for  plaintiff. 

Stanchfield,  Lovell,  Falck  &  Sayles,  of  Elmira,  for  defendant. 

CHENEY,  J.  This  action  was  originally  brought  in  the  Coming  City 
Court,  and  John  J.  Short,  the  father  of  Harry  Short,  was  appointed  the 
guardian  ad  litem  of  Harry  Short  by  the  Corning  city  judge,  pursuant 
to  section  2887  of  the  Code  ofi  Civil  Procedure.  Plaintiff  recovered  a 
judgment  in  City  Court,  and  the  defendant  appealed  from  that  judg- 
ment for  a  new  trial  in  Steuben  County  Court.  Upon  the  trial  of  the 
action  in  Steuben  County  Court,  the  plaintiff  recovered  a  verdict,  and 
judgment  was  entered  upon  that  verdict  for  $162.64.  On  or  about  the 
27th  day  of  January,  1915,  the  plaintiff's  attorney  issued  an  execution 
upon  said  judgment  and  delivered  it  to  one  of  the  deputy  sheriffs  o£ 
Steuben  county.  Defendant's  attorneys  thereupon  moved  for  an  order 
setting  aside  said  execution  because  of  the  failure  of  the  guardian  ad 
litem  to  furnish  a  proper  bond. 

Section  474  of  the  Code  of  Civil  Procedure  does  not  apply  to  the 
guardian  ad  litem  in  this  action.  That  section  expressly  applies  to  a 
guardian  ad  litem  appointed  as  prescribed  in  article  4  of  said  act.  The 
guardian  ad  litem  in  this  case  was  appointed  pursuant  to  section  2887 
of  the  Code  of  Civil  Procedure.  Rule  51  of  the  general  rules  of  prac- 
tice was  not  intended  to  apply  to  a  case  like  the  one  under  considera- 
tion. Rules  49,  50,  and  51  of  the  general  rules  of  practice  all  apply 
to  guardians  ad  litem.  Rule  49  prescribes  who  may  be  appointed  as 
a  guardian  ad  litem,  and  the  requirements  of  rule  48  have  never  been 
applied  to  a  guardian  appointed  in  a  Justice  Court  pursuant  to  section 
2887.  Rule  50  makes  it  the  duty  of  every  attorney  or  officer  of  the 
court  to  act  as  the  guardian  of  an  infant  defendant,  etc.  Rule  50  does 
not  have  any  application  to  a  guardian  ad  litem  appointed  in  Justice 
Court.  In  my  opinion  rule  51  applies  only  to  guardians  ad  litem  ap- 
pointed in  courts  of  record  and  to  the  same  guardians  ad  litem  referred 
to  in  rules  49  and  50. 

Section  3071  of  the  Code  of  Civil  Procedure,  regarding  appeals 
from  Justice  Court  for  a  new  trial  in  County  Court,  provides  that 
after  the  expiration  of  ten  days  from  the  filing  of  the  justice's  return 
the  action  is  deemed  an  action  at  issue  in  the  appellate  court,  and — 

"all  the  proceedings  therein,  Including  the  entry,  enforcement,  and  review  of 
the  Judgment,  are  the  same  as  If  the  action  had  been  commenced  In  the  ap- 
pellate court,  except  as  otherwise  specially  prescribed  In  this  chapter." 

The  word  "enforcement,"  as  used  in  that  section,  indicates  that 
the  same  means  shall  be  taken  for  the  collection  of  the  judgment  by 
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execution,  etc.,  as  though  the  action  had  been  originally  brought  in 
County  Court.  I  am  of  the  opinion  that  it  does  not  intend  to  make 
section  474  of  the  Code  applicable  to  such  a  case,  and  that  section  only 
applies  to  a  guardian  ad  litem  appointed  pursuant  to  the  provisions 
of  article  4,  title  2,  chapter  5,  of  the  Code  of  Civil  Procedure. 

If  the  guardian  ad  litem  in  this  action,  who  was  appointed  in  the 
Qty  Court,  could  have  collected  a  City  Court  judgment  up  to  the 
amount  of  $200  without  giving  security,  I  can  see  no  reason  why  the 
same  guardian  should  be  required  to  give  security  upon  a  judgment  of 
less  than  $200  recovered  in  the  same  action  commenced  in  a  court  not 
of  record,  because  of  the  fact  that  the  defendant  saw  fit  to  appeal  that 
action  and  demand  a  new  trial  in  County  Court.  Such  undertaking 
should  not  be  required,  unless  demanded  by  law  or  the  rules  of  the 
court.  I  do  not  find  that  this  question  has  been  passed  upon  by  the 
courts  of  this  state. 

The  requirement  of  an  undertaking  executed  by  a  sui-ety  company 
authorized  to  do  business  in  this  state  in  double  the  amount  of  the 
judgment,  or  a  bond  secured  by  a  mortgage  on  improved  and  incum- 
bered real  property,  is  a  requirement  that  does  not  seem  necessary  or 
reasonable  to  protect  an  infant  for  an  amount  that  he  recovered  in  an 
action  brought  in  Justice  Court.  The  expense  of  such  an  undertaking 
would  be  considerable.  I  do  not  believe  the  sections  of  the  Code  or 
the  rules  of  practice  referred  to  were  intended  to  apply  to  a  special 
guardian  appointed  pursuant  to  section  2887. 

The  motion  to  vacate  the  execution  is  therefore  denied,  but  without 
costs. 


(89  Misc.  Rep.  638) 

In  re  KING'S  WILL. 

(Surrogate's  Court,  Bronx  County.    March,  1915.) 

1.  Wnxs  •=»52 — Deathbed  Wili/ — Probate — PRESOMPmoN. 

While  the  fact  that  a  will  was  made  by  testatrix  on  her  deathbed  does 
not  create  a  presumption  of  Invalidity,  It  should  make  the  surrogate 
more  careful  In  scrutinizing  the  doc^lment  than  if  It  was  executed  hy  a 
person  In  good  health,  attending  to  the  normal  duties  of  everyday  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {§  101-110;  Dec. 
Dig.  <Ss>52.] 

2.  Wills  «s>302 — Bxecdtion — ^Pbebencb  or  Attbbtiko  Witnesses — Subse- 

quent Acknowledgment — CoMruANCB  with  Statute — Sufficibncz  of 
Evidence. 

Evidence  that  testatrix  subsequently  acknowledged  her  signature  to 
each  of  the  attesting  witnesses,  tosether  with  evidence  of  the  making  of 
the  signature,  sustained  a  finding  that  the  formalities  of  the  statute  rela- 
tive to  attestation  by  witnesses  was  complied  with,  though  It  appeared 
that  the  instrument  was  not  signed  by  testatrix  in  the  presence  of  both 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  675,  581,  700-710; 
Dec.  Dig.  iS=»302.] 

8.  Witnesses  <g=>222 — Pbivileged  Communications — Attornet  and  Client 
— Existence  of  Relation — Proof. 

Evidence  that  an  attorney,  at  proponent's  request,  went  to  a  hospital 
with  her  to  prepare  decedent's  will,  and,  on  being  convlneed  from  a  con- 
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venation  wltli  decedent  that  she  was  Irrational,  refused  to  draw  the 
will,  did  not  show  the  existence  of  the  relation  of  attorney  and  client 
between  him  and  decedent,  so  as  to  render  his  testimony  as  to  such  con- 
versation Inadmissible,  under  Code  Civ.  Proc  |  835,  barring  privileged 
commtinlcatlons  between  attorney  and  client 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  {  786;  Dec. 
Dig.  «=>222.] 

4.  'WirmaatsB  «=»206 — PaivituiaKD  CoanccNiOATiONB — Aitobnkt  and  Client. 

Communications  made  by  decedent  to  an  attorney  were  not  privileged, 
under  Code  Civ.  Proc.  $  835,  even  though  the  relationship  of  attorney 
and  client  existed  between  them,  where  they  were  made  in  the  presence  of 
a  third  person. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  ({  761,  764,  766; 
Dec.  Dig.  «=9206.] 

5.  W11.L8  «=>56 — Exxounon — ^TssTAiaiNTAST  Oapaoiit — Sumcnthor  of  Bvi- 

DENCK. 

Evidence  heid  to  show  that  at  the  time  of  the  execution  of  the  will 
offered  for  probate,  testatrix  did  not  possess  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §S  137-158,  161 ;  Dec. 
Dig.  «=955.] 

6.  Wills  ^=9288 — Pbobatb — Bubden  or  Proof. 

Before  a  propounded  document  can  be  admitted  to  probate  as  a  last 
will.  It  must  be  shown  to  the  satisfaction  of  the  surrogate,  not  only  that 
the  formalities  prescribed  by  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  $ 
21,  were  complied  with  In  Its  execution,  but  that  testatrix  was  free  from 
the  disquallflcatlons  set  forth  In  section  10  as  to  realty,  and  possessed 
the  qualifications  prescribed  by  section  15  as  to  personally,  including  that 
of  being  of  sound  mind. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  {|  651,  652,  662,  664; 
Dec.  Dig.  <S=>28S.] 

Proceedings  on  the  probate  ofi  the  will  of  Amelia  King,  deceased. 
Probate  denied. 

Anthony  J.  Romagna,  of  New  York  City,  for  petitioner. 

William  L.  Allen,  of  New  York  City,  for  contestant 

Charles  A,  Furthman,  of  New  York  City,  for  Casper  Stocker  and 
others. 

Frost,  Daring  &  Warner,  of  Albany,  for  Eliza  Laible. 

Anthony  J.  Griffin,  of  New  York  City,  special  guardian,  for  un- 
known infants  and  incompetents,  if  any. 

Ely  Neumann,  of  New  York  City,  special  guardian,  for  Lilie 
Schrauf. 

SCHULZ,  S.  The  alleged  will  of  the  decedent  is  offered  for  probate 
by  her  niece,  who  is  nominated  and  appointed  therein  as  executrix 
thereof.  The  proponent,  under  the  terms  of  the  propounded  document, 
if  established  as  the  valid  will  of  the  decedent,  would  receive  the  sum 
of  $7,500.  The  instrument  also  contains  a  provision  in  favor  of  a 
daughter  of  the  decedent  in  the  sum  of  $2,000,  and  then  a  bequest  and 
devise  of  the  rest,  residue,  and  remainder  of  her  property  to  certain 
of  her  nephews  and  nieces  named  therein.  It  is  conceded  upon  the 
record  that  the  property  of  the  decedent,  real  and  personal,  is  of  the 
value  of  about  $12,150,  so  that  the  proponent  is  the  largest  bene- 
ficiary. 

4s9For  other  easM  Me  *ame  toirio  A  KBT-MUMBBR  tn  all  Key-Numbered  DlgesU  &  Indexe* 
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In  her  petition  for  probate  she  sets  forth  as  all  of  the  heirs  and  nfext 
of  kin  of  the  deceased  the  daughter  of  the  deceased  named  in  the  will, 
if  she  be  living,  and,  if  she  be  dead,  her  personal  representatives,  etc., 
and  also  the  nephews  and  nieces  who  are  mentioned  as  residuary  lega- 
tees in  the  will.  No  reference  is  made  to  the  sister  of  the  decedent, 
although  it  is  claimed  that  at  the  time  the  alleged  will  was  executed 
by  her  she  mentioned  her  sister.  The  daughter  was  served  by  publica-* 
tion,  and  upon  affidavits  submitted  by  the  petitioner,  which  tended  to 
show  reasonable  effort  to  ascertain  the  residence  of  the  daughter  of  the 
decedent  and  a  failure  to  find  it,  mailing  of  the  citation  was  dispensed 
with. 

Pending  the  submission  of  proofs,  the  sister  of  the  decedent  applied 
for  an  order  bringing  her  into  the  proceeding  as  a  party  and  allow- 
ing her  to  appear.  Such  order  was  made,  and  she  thereupon  appeared 
and  filed  objections  in  the  usual  form.  All  of  the  adult  nephews  and 
nieces  mentioned  in  the  will  joined  in  filing  objections,  in  which  they 
raised  the  usual  issues  and  also  specifically  averred  that  at  the  time 
the  said  document  purports  to  have  been  signed  by  the  decedent  she 
was  in  a  dying  condition  and  unable  and  incompetent  to  make  a  will ; 
that  the  same  was  procured  from  her  by  undue  influence  exercised 
over  her  by  the  proponent,  or  some  other  person  who  caused  to  be  in- 
serted therein  a  bequest  to  the  said  proponent  of  $7,5CX),  and  that  the 
said  decedent  was  unable  to  comprehend  the  purport  of  the  same. 
The  infant  niece,  through  her  special  guardian,  also  filed  objections 
of  substantially  the  same  tenor.  Subsequently,  all  of  these  objections 
were  withdrawn,  and  thereupon  the  testimony  was  taken  as  upon  an 
micontested  will. 

Pending  the  admission  of  the  will  to  probate,  the  daughter,  who  had 
been  served  by  publication,  applied  to  the  court  for  an  order  reopen- 
ing the  proceedmg  and  permitting  her  to  come  in  and  file  such  ob- 
jections, to  the  probate  of  the  instrument  as  she  might  be  advised.  This 
application  was  granted,  and  the  daughter  thereupon  filed  objections 
to  the  will.  Upon  the  hearing  the  testimony  which  had  been  thereto- 
fore taken  was  by  stipulation  read  into  the  record  on  the  contested  pro- 
ceeding. 

[1]  The  decedent  was  about  62  years  of  age.  On  or  about  De- 
cember 4,  1913,  she  received  serious  burns  which  had  been  termed  by 
the  medical  witnesses  third  degree  bums,  and  by  one  physician  as 
third  and  fourth  degree  burns.  On  January  8,  1914,  she  became  an  in- 
mate of  the  City  Hospital  on  Blackwell's  Island,  having  come  to  that 
hospital  from  Lebanon  Hospital.  She  remained  in  the  City  Hospital 
from  that  date  to  February  9th,  when  she  died.  The  disputed  docu- 
ment is  alleged  to  have  been  executed  by  her  at  the  hospital  on  the 
5th  day  of  Pebruary,  1914,  four  days  before  her  death,  and  at  a  time 
when  the  evidence  clearly  shows  that  she  was  in  a  critical  condition, 
seriously  ill,  with  the  chances  of  her  recovery  exceedingly  doubtful. 
The  will  therefore  comes  within  the  category  of  so-called  deathbed 
wills,  and  while  the  fact  that  a  will  is  made  at  a  time  when  the  alleged 
testatrix  is  upon  her  deathbed  does  not  of  itself  create  a  presumption 
of  invalidity  (Matter  of  Seagrist,  1  App.  Div.  615,  620,  37  N.  Y.  Supp. 
496),  it  should  make  tlie  surrogate  more  careful  in  scrutinizing  the 
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document  than  if  it  was  executed  by  a  person  in  full  possession  of  bod- 
ily health,  attending  to  the  normal  duties  of  everyday  life.  This  I 
believe  is  generally  recognized  by  the  courts.  Matter  of  McGraw,  9 
App.  Div.  372,  380,  41  N.  Y.  Supp.  481 ;  Rollwagen  v.  Rollwagen,  63 
N.  Y.  504,  518. 

[2]  The  physical  appearance  of  the  propounded  document  is  such 
as  to  warrant  the  most  careful  consideration.  The  name  of  the  niece 
who  is  most  abundantly  provided  for  in,  who  is  the  executrix  nom- 
inated by,  and  who  the  testimony  shows  was  present  at  the  execution 
of,  the  will,  is  Amelia  Cook.  The  propounded  document  is  signed 
"Amelia,"  being  the  iirst  name  of  the  decedent  and  also  of  this  legatee, 
and  then  appear  the  letters  "C-o"  over  which  are  written  the  letters 
"K-i-n-g,"  the  letters  "K-i"  of  the  name  "K-i-n-g"  being  superim- 
posed upon  the  letters  "C-o."  No  explanation  of  this  unusual  cir- 
cumstance is  offered,  unless  it  be  in  the  testimony  of  the  attorney  who 
attended  at  the  execution  of  the  all^^d  will,  hereinafter  referred  to. 

The  two  attesting  witnesses  to  the  document  were  nurses  in  the 
employ  of  the  City  Hospital,  and  it  is  claimed  that  the  instnmient  was 
executed  before  them,  and  also  in  the  presence  of  the  proponent  and  the 
lawyer  who  prepared  the  document.  Upon  the  direct  examination,  one 
of-  tiiese  nurses  testified  positively  that  she  saw  the  testatrix  sign  the 
instrument ;  that  the  decedent  spoke  in  German  a  great  deal,  and  the 
proponent  interpreted  to  the  attorney  preparing  the  will;  that  the 
witness  at  the  time  of  the  execution  recalled  the  instructions  that  were 
given,  because  she  understood  German,  but  could  not  remember  any 
of  them  when  testifying.  Being  recalled  at  the  same  hearing,  she  mod- 
ified her  testimony  by  stating  that  she  was  looking  at  the  decedent  part 
of  the  time  while  the  latter  was  writing  her  name,  but  that  her  atten- 
tion was  attracted  to  other  things  in  the  meantime,  and  that  the  paper 
was  read  aloud  to  the  decedent  and  to  her  before  the  decedent  and 
the  witness  signed.  At  a  subsequent  hearing  she  stated  that  she  left 
the  bedside  when  the  decedent  began  to  write,  and  that  when  she  came 
back  the  proponent  asked  her  to  get  another  witness,  which  she  did ; 
that  the  attorney  then  pointed  to  the  signature,  and  asked  the  decedent 
whether  it  was  her  signature;  that  he  also  asked  her  whether  it  was 
her  last  will  and  testament,  and  whether  she  was  willing  to  have  the 
witnesses  s^  as  witnesses,  and  that  she  responded  in  the  affirmative ; 
that  she  is  sure  she  did  not  see  decedent  write;  that  she  could  not 
see  what  she  was  writing ;  that  she  saw  her  arm  moving.  This  nurse 
was  assigned  to  the  ward  in  which  the  decedent  was  confined.  The 
other  nurse  was  in  an  adjoining  room  and  was  called  in  by  the  first- 
mentioned  nurse. 

The  second  nurse  states  that  she  did  not  see  the  decedent  sign  the 
instrument ;  that  she  was  not  in  the  room  when  the  instructions  were 
given ;  that  she  did  not  hear  the  will  read ;  that  the  decedent  did 
not  say  anything  about  her  signature,  and  that  she  did  not  remember 
her  adcnowledging  her  signature,  or  saying,  "This  is  my  signature;" 
and  that  in  answer  to  the  questions  whether  she  was  satisfied  with 
all  that  was  in  the  will,  and  whether  she  was  willing  to  have  the  wit- 
ness and  the  other  nurse  sign,  the  decedent  said  "Yes."  At  a  subse- 
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quent  hearing  the  witness  testified  that  the  attorney  pointed  to  the 
signature  of  the  decedent,  and  asked  the  decedent  if  it  was  her  signa- 
ture, and  that  the  latter  answered  in  the  affirmative. 

The  attorney  who  prepared  the  will  and  was  present  at  its  execu- 
tion also  testified  without  objection.  He  says  that  the  signature  was 
acknowledged  in  the  presence  of  both  witnesses,  and  in  his  testimony 
is  found  a  possible  explanation  for  the  unusual  appearance  of  the  sub- 
scription to  the  alleged  will.  He  testifies  that  the  decedent  started  to 
sign,  and  became  weak,  and  that  then  he  suggested  that  the  proponent 
help  her.  Being  recalled  subsequently,  his  testimony  was  to  the  effect 
that  the  decedent  said  that  she  was  sick,  and  asked  the  proponent  to 
help  her. 

The  testimony  of  the  two  attesting  witnesses  above  referred  to 
seems  to  be  contradicted  by  the  attestatimi  clause.  This  attestation 
clause  is  not  in  printed  form,  but  is  written  in  longhand,  and  it  recites, 
among  other  things,  that  the  document  was  "then  and  there  signed 
by  Amelia  King  in  the  presence  of  us,"  and  is  signed  by  the  two  at- 
testing witnesses. 

I  think  it  is  clear  from  the  testimony  of  the  witnesses  referred  to 
that  the  propounded  document  was  not  signed  by  the  testatrix  in  the 
presence  of  both  of  the  witnesses.  If,  therefore,  the  statute  was  com- 
plied with  at  all,  it  was  complied  with  by  the  decedent  acknowledging 
the  subscription  to  the  will  to  have  been  made  by  her  to  each  of  the  at- 
testing witnesses.  The  unusual  appearance  of  the  subscription  would 
naturally  lead  to  the  inquiry  whether  the  signature  was  due  to  the 
assistance  of  the  proponent  or  to  her  control.  Matter  of  Kearney,  69 
App.  Div.  481,  74  N.  Y.  Supp.  1045.  I  think,  however,  that  the  subse- 
quent acknowledgment  of  tfie  signature,  and  the  adoption  thereby  of 
the  same  by  the  decedent,  together  with  the  evidence  as  to  the  making 
of  the  signature,  is  sufficient  to  justify  a  finding  that  the  formalities 
of  the  statute  have  in  that  regard  been  complied  with.  ICnapp  v.  Reilly, 
3  Dem.  427,  431 ;  Van  Hanswyck  v.  Wiese,  44  Barb.  494;  Robins  v. 
Coryell,  27  Barb.  556 ;  Chaffee  v.  Baptist  Missionary  Society,  10  Paige, 
85,  92,  40  Am.  Dec.  225 ;  Sisters  of  Charity  v.  Kelly,  67  N.  Y.  409.  I 
should  hesitate  to  base  a  finding  that  such  an  acknowledgment  was 
made  upon  the  testimony  given  by  the  two  nurses  standing  alone,  and 
which  tfiey  gave  after  they  both  testified  on  the  first  hearing,  upon 
which  occasion  they  did  not  testify  to  such  acknowledgment;  but  I  find 
in  the  testimony  of  the  attorney  who  prepared  the  will,  when  he  first 
testified  in  the  proceeding,  a  statement  to  the  eflfect  that  such  ac- 
knowledgment was  made.  With  his  testimony  corroborating  the  tes- 
timony of  the  nurses  before  me,  I  reach  the  conclusion  that  the  for- 
malities of  execution  were  complied  with,  assuming  that  the  dece- 
dent was  competent  to  comply  with  them. 

[3-6]  I  pass,  therefore,  to  a  consideration  of  the  testimony  bearing 
upon  the  mental  condition  of  the  decedent  and  the  influences  surround- 
ing her  at  the  time  of  the  alleged  execution  of  the  document  The  tes- 
timony of  the  subscribing  witnesses  and  the  attorney  who  prepared 
the  will  has  already  been  referred  to,  and  is  to  the  effect  that  the  de- 
cedent was  rational.  Among  the  witnesses  produced  by  the  contest- 
ant were  three  who  had  seen  the  decedent  on  the  day  the  will  was  exe- 
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cuted.  One  of  these  witnesses  was  an  attorney  at  law  favorably  known 
throughout  this  county,  who  appeared  to  be  entirely  disinterested,  and 
whose  testimony  has  not  been  contradicted  or  impeached  in  any  way. 
He  testifies  that  on  the  4th  day  of  February,  1914,  the  day  before  the 
alleged  will  was  made,  the  proponfent  called  upon  him,  and  that  he  then 
made  an  appointment  with  her  to  attend  at  the  City  Hospital  on  Black- 
well's  Island  on  the  following  day  for  the  purpose  of  preparing  the  last 
will  and  testament  of  this  decedent ;  that  on  the  following  day,  at  about 
noon,  he  attended  at  the  bedside  of  the  decedent  in  company  with  the 
proponent ;  that  the  decedent  was  lying  in  a  single  bed ;  that  the  color 
of  her  skin  was  grayish,  her  teeth  clenched,  and  her  lips  drawn  tightly 
over  her  teeth,  and  when  he  spoke  to  her  he  could  hardly  get  an  an- 
swer that  was  audible ;  that  she  uttered  sounds  which  came  at  distinct 
intervals  of  time  after  a  minute  or  two,  and  that  he  was  present  about 
20  to  25  minutes;  that  he  asked  her  the  names  of  relatives,  and  got 
no  answer  to  the  question,  but  that  she  answered  "Yes,"  at  some  times, 
and  at  other  times  "No,"  when  the  proponent  put  questions  to  her  sug- 
gesting names;  that  he  asked  her  whether  she  wanted  him  to  draw 
her  will,  and  after  some  hesitation  she  said,  "Yes,"  and  upon  again 
asking  her  she  replied  in  the  German  language  "Morgen,"  meaning  to- 
morrow; and  that  her  acts  and  declarations  as  testified  to  by  him 
impressed  him  as  being  irrational.  He  further  says  that  he  then  told 
the  proponent  that  he  would  not  draw  the  decedent's  will,  and  did  not 
think  that  she  was  capable  of  executing  a  will ;  that  he  called  upon  the 
house  surgeon,  and  conferred  with  him,  the  conversation  itself  being 
excluded  on  objection ;  and  that  he  then,  left  without  drawing  the 
will,  in  company  with  the  proponent. 

Most  of  the  testimony  of  this  witness  was  taken  over  objections 
made  thereto  by  the  prc^Mnent,  or  some  of  the  legatees,  or  both,  on 
the  ground,  am(»ig  others,  that  it  involved  communicaticms  between  an 
attorney  and  his  client,  and  was  thus  barred  by  the  provisions  of  sec- 
tion 835  oi  the  Code  of  Civil  Procedure.  My  opinion  is  that  his  testi- 
mony did  not  involve  such  communications,  for  the  reason  that  the 
relationship  of  attorney  and  client  was  not  established,  and,  even  if 
established,  the  communications  were  not  privileged,  because  made 
in  the  presence  of  a  third  person,  namely,  the  proponent  Baumann  v. 
Steingester,  213  N.  Y.  328,  107  N.  E.  578,  and  cases  cited. 

The  attorney  who  drew  the  will  states  that  he  did  not  know  the 
proponent,  but  that  a  telephone  message  was  received  at  his  office  on 
February  5th  before  3  o'clock  p.  m.,  making  an  appointment  for  him 
with  her,  and  that  she  arrived  at  his  office  at  3 :30,  his  office  being  in 
New  York  City,  and  that  he  thereupon  went  with  her,  and  arrived  at 
the  ward  where  the  decedent  lay  ill  at  about  10  minutes  to  4  p.  m.  His 
testimony  further  is  that  the  proponent  did  not  inform  him  that  she 
had  been  at  the  hospital  with  another  lawyer,  and  that  when  he  entered 
the  hospital  he  told  the  persons  at  the  office  that  he  desired  to  draw  a 
will,  but  not  whose  will  he  desired  to  draw.  The  proponent  was  ndt 
called  to  contradict  this  testimony,  and  the  court  must  therefore  ac- 
cept as  proved  that  the  proponent,  after  having  attended  with  an  at- 
torn^ to  draw  this  decedent's  will,  and  having  been  advised  by  the  at- 
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tomey,  after  he  had  asked  questions  of  the  decedent,  that  in  his  (the 
attorney's)  opinion  the  decedent  was  not  capabie  of  making  a  will,  she 
hastened  from  the  hospital  and  sought  another  lawyer  to  prepare  the 
decedent's  will,  whom  she  did  not  advise  in  any  way  of  what  had  oc- 
curred, so  that  the  latter  might  ha^>e  conferred  with  the  house  phy- 
sician in  charge  and  taken  more  precautions,  as  he  undoubtedly  would 
have  done  had  he  known  the  facts,  to  establish  that  the  decedent  was 
competent  to  execute  the  instrument.  It  does  not  follow  that,  because 
these  occurrences  took  place,  the  decedent  was  of  unsound  mind  at 
the  time  she  executed  the  will ;  but  they  throw  a  light  upon  the  method 
employed  by  the  proponent  to  bring  about  the  prq>aration  of  this  will, 
which  I  think  was,  to  say  the  least,  indiscreet. 

The  house  physician,  in  charge  of  the  institutic«i  in  which  the  pa- 
tient was  confined,  was  also  called  by  the  contestant,  and  his  testimony 
is  that  he  saw  her  probably  every  day ;  that  on  the  29th  of  January 
she  had  a  chill  and  developed  bronchopneumonia,  and  on  February 
4th  her  condition  was  such  that  when  spoken  to  she  had  to  be  arous- 
ed, and  her  answer  was  "Yes"  and  "No"  for  the  same  question ;  that 
when  spoken  to  there  was  no  response;  and  that  she  was  ordered  to 
be  put  on  a  waterbed,  and  was  put  on  a  waterbed  at  9 :30  a.  m.  on  Feb- 
ruary Sth  to  prevent  her  injuring  herself.  He  further  says  that  at 
1 :30  o'clock  on  February  Sth,  which  it  will  be  observed  was  only  a 
few  hours  prior  to  the  time  when  this  alleged  will  was  made,  and  be- 
tween the  time  the  first  attorney  had  declined  to  prepare  the  alleged 
will  and  its  subsequent  preparation,  he  made  a  thorough  examination 
of  the  deceased  and  made  the  diagnosis  of  pneumonia ;  that  she  had 
to  be  aroused ;  that  there  was  no  response,  only  muttering,  and  no  re- 
ply to  questions  put  to  her ;  that  she  could  not  answer,  and  was  in  a 
stupor;  and  that  she  was  not  in  such  a  mental  state  that  she  could 
recall  the  objects  of  her  bounty  or  the  nature  and  extent  of  her  prop- 
erty. 

The  testimony  of  the  physician  in  immediate  charge  of  the  ward 
where  the  decea"sed  was  confined  was  not  directed  specifically  to  the 
mental  condition  of  the  patient,  but  rather  explanatory  of  the  bedside 
notes  and  charts  and  her  general  condition.  Among  the  other  wit- 
nesses called  were  two  physicians  who  testified  as  experts,  one  for  the 
proponent  and  the  other  for  the  contestant.  Neither  of  these  gentle- 
men had  ever  seen  the  decedent,  and  their  answers  were  based  entire- 
ly upon  hypothetical  questions  founded  upon  the  hospital  record  that 
was  in  evidence.  The  testimony  of  the  witness  for  the  contestant  is 
that  in  his  opinion,  based  upon  the  hospital  records,  the  decedent  be- 
came mentally  incapable  of  making  a  testamentary  disposition  of 
her  property  on  February  2,  1914;  and  the  testimony  of  the  witness 
for  the  proponent  is  that  he  could  not  tell  the  mental  condition  of  the 
deceased  from  the  hospital  record  upon  any  particular  day  prior  to  the 
time  the  record  states  the  patient  became  delirious,  which  was  the  day 
after  the  alleged  will  was  made.  Both  physicians  agree  that  the  best 
method  of  determining  the  mental  condition  of  a  person  at  a  given  time 
is  by  personal  observation.  I  consider  the  testimony  of  the  witnesses 
who  actually  saw  this  decedent  upon  the  day  when  the  will  was  execut- 
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ed  of  the  greatest  importance,  and  have  for  that  reason  referred  to  it 
at  some  length.  It  is  unnecessary  to  analyze  the' voluminous  testimony 
of  the  other  witnesses. 

There  is  no  evidence  to  indicate  why  the  decedent  should  prefer  her 
niece,  the  proponent,  over  her  own  daughter.  There  is  testimony  by 
the  attorney  who  prepared  the  will  to  the  effect  that  the  proponent 
herself  made  some  reference  to  services  she  had  rendered  for  the  de- 
cedent; but  this  is  clearly  a  self-serving  declaration  made  by  an  in- 
terested party,  which  the  court  would  have  stricken  out  if  requested 
so  to  do,  and  to  which  very  little,  if  any,  weight  can  be  given.  The 
satpe  witness  also  testifies  to  a  statement  made  by  the  decedent  her- 
self, to  the  effect  that  the  proponent  had  taken  care  of  her.  This  is 
so  vague  and  indefinite,  however,  that  it  is  difficult  to  base  any  find- 
ing upon  it,  If  the  proponent  did  render  services  to  the  decedent  for 
many  years,  and  did  take  care  of  her,  it  seems  to  me  that  more  con- 
vincing proof  of  «uch  facts  might  have  been  produced.  An  old  friend 
and  neighbor  of  the  decedent  was  upon  the  stand.  She  had  known 
her  for  over  30  years ;  but  she  does  not  testify  to  such  facts,  and,  in- 
deed, was  not  examined  as  to  them. 

It  is  contended  that  the  daughter  did  not  often  visit  her  mother,  and 
from  this  is  argued  that  the  relationship  between  the  decederit  and  her 
daughter  was  not  pleasant ;  but  I  think  that  the  reason  for  the  absence 
of  the  daughter  from  the  mother's  home  has  been  explained.  It  is 
not  necessary  to  refer  to  it  at  length  in  this  opinion.  Suffice 
it  to  say  that  there  appears  to  have  been  a  reason  which 
to  the  decedent  seemed  sufficient  why  the  decedent  did  not  wish  to 
have  her  daughter  call  upon  her  frequently  and  kept  her  more  or  less 
at  a  distance.  Under  the  circumstances,  I  do-  not  think  that  this  state 
of  facts  was  an  indication  that  the  affection  which  this  mother  had  for 
her  daughter  was  less  strong  than  that  which  usually  exists  between 
persons  so  closely  related,  and  it  certainly  was  no  reflection  upon  the 
daughter.  If  anything,  the  facts  disclosed  would  warrant  the  assump- 
tion that  the  affection  of  the  decedent  for  her  daughter  was  strong. 
As  late  as  October,  1913,  she  wrote  to  her  in  endearing  terms,  as  ap- 
pears from  writings  in  evidence. 

[8]  The  burden  of  proving  that  the  propounded  document  is  the 
valid  last  will  and  testament  of  the  decedent,  upon  the  factum  and  the 
issue  of  testamentary  capacity,  is  upon  the  proponent.  Before  a  will 
is  admitted  to  probate,  the  evidence  should  be  of  such  a  nature  and  of 
such  weight  and  probative  force  that  the  court  on  its  conscience  can 
say  that  the  docuriient  is  what  it  purports  to  be ;  not  alone  that  the 
statutory  formalities  of  execution  were  compiled  with,  but  that  the  de- 
cedent had  testamentary  capacity.  Code  Civ.  Proc.  §  2614,  formerly 
Code  Civ.  Proc.  §§  2622,  2623 ;  Matter  of  Goodwin,  95  App.  Div.  183, 
88  N.  Y.  Supp.  734;  Matter  of  Schreiber,  112  App.  Div.  495,  98  N. 
Y.  Supp.  483 ;  Matter  of  Lissauer,  5  N.  Y.  Supp.  260;  Matter  of  Ged- 
ney,  142  N.  Y.  Supp.  157;  Rollwagen  v.  Rollwagen,  63  N.  Y.  504; 
Matter  of  Cottrell,  95  N.  Y.  329,  336;  Matter  of  Martin,  98  N.  Y. 
193,  196.  I  am  aware  of  the  decision  in  Matter  of  Kindberg,  207  N, 
Y.  220,  100  N.  E.  789,  to  the  effect  that : 
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"Undue  influence  is  an  affirmative  assault  on  tlie  valicllty  of  a  will,  and 
the  burden  of  proof  does  not  shift,  but  remains  ou  the  party  who  asserts  its 
existence." 

But  I  do  not  read  that  opinion  to  establish  the  principle  that  the 
same  is  true  of  the  issue  of  testamentary  capacity.  Section  21  of  the 
Decedent  Estate  Law,  being  Laws  of  1909,  chapter  18,  and  constituting 
chapter  13  of  the  Consolidated  Laws,  sets  forth  the  statutory  formali- 
ties that  must  be  observed  in  the  execution  of  a  will ;  but,  even  if  these 
formalities  are  observed,  the  executed  document  is  not  a  will,  valid 
to  pass  real  and  personal  property,  unless  it  is  executed  by  one  who  may 
devise  real  estate  and  bequeath  personal  property.  Section  10  of  the 
Decedent  Estate  Law  provides : 

"All  persons,  except  idiots,  person*  of  unsound  mind  and  Infants,  may  devise 
their  real  estate,  by  a  last  wUl  and  testament,  duly  executed,  according  to  the 
provisions  of  this  article." 

And  section  IS  of  the  Decedent  Estate  Law  provides : 

"Every  male  person  of  the  age  of  eighteen  years  or  upwards,  and  every  fe- 
male of  the  age  of  sixteen  years  or  upwards,  of  sound  mind  and  memory,  and 
no  others,  may  give  and  bequeath  his  or  her  personal  estate,  by  will  In 
writing." 

The  statute  thus  makes  a  condition  precedent  to  the  execution  of  a 
will  that  the  testatrix  be  of  sound  mind,  and  hence  the  burden  of  prov- 
ing that  fact  is  upon  the  proponent,  just  as  it  is  incumbent  on  her  to 
prove  the  formal  steps  taken  in  the  execution  of  the  instrument.  This, 
I  think,  constitutes  an  important  distinction  between  the  issue  of  undue 
influence  and  that  of  testamentary  capacity. 

In  the  case  now  before  me  the  evidence  does  not  convince  me  that 
this  testatrix  was  of  sound  mind  on  February  5,  1914.  On  the  con- 
trary, even  if  the  burden  of  proof  were  upon  the  contestant  on  that 
issue,  I  would,  on  the  evidence,  hold  that  she  had  sustained  that  burden. 
I  am  therefore  of  the  opinion  that  at  the  time  this  alleged  will  was  ex- 
ecuted the  testatrix  was  not  possessed  of  testamentary  capacity,  and 
that  the  will  for  that  reason  should  not  be  admitted  to  probate  as  her 
valid  last  will  and  testament. 

Had  I  reached  a  contrary  conclusion,  however,  I  would  still  hesitate 
to  permit  this  document  to  go  to  probate.  A  consideration  of  the  condi- 
tions under  which  this  will  was  executed ;  the  physical  condition  of  the 
decedent,  practically  undisputed ;  the  fact  that  the  chief  beneficiary  was 
advised  by  the  first  attorney,  whom  she  requested  to  draw  the  will,  that 
in  his  opinion  the  testatrix  was  incompetent;  her  haste  in  procurii^ 
another  attorney,  when  the  last  statement  made  by  the  decedent  to  the 
first  attorney  was  that  she  would  make  her  will  the  next  day ;  her  fail- 
ure to  advise  him  of  what  had  occurred  a  few  hours  before ;  the  fact 
that  it  was  her  hand  which  guided,  if  it  did  not  control,  the  hand  of 
the  decedent  when  her  name  was  subscribed  to  the  instrument,  un- 
der the  terms  of  which  the  decedent's  only  child  would  receive  but 
$2,000,  whereais  the  proponent  would  receive  $7,500,  and  the  remaining 
nephews  and  nieces  almost  $2,700 — all  of  these  facts  would  cause  me 
grave  doubt  as  to  whether  the  propounded  document  was  the  expres- 
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sion  of  the  free  desire  and  will  of  the  decedent,  or  was  due  to  an  in- 
fluence exerted  upon  her,  which  in  her  weakened  condition  supplanted 
her  will  with  the  will  of  another  and  constituted  undue  influence. 
Marx  V.  McGlynn,  88  N.  Y.  358,  371 ;  Children's  Aid  Society  v.  Lov- 
eridge,  70  N.  Y.  387,  394,  and  cases  cited  supra. 

A  further  consideration  of  this  question,  however,  is  not  necessary, 
in  view  of  the  conclusion  which  I  have  reached  upon  the  issue  of  tes- 
tamentary capacity.  In  accordance  with  the  views  expressed,  it  fol- 
lows that  probate  of  the  propounded  document  must  be  denied. 

Probate  denied. 


(89  Misc.  Rep.  632) 

In  re  REED'S  ESTATE. 

(Surrogate's  Court,  Saratoga  County.     Mard),  1915.) 

1.  Taxation  «=>879 — Tbansfeb  Tax— Peopebtt  Subject— Bank  Deposit. 

Where  a  savings  bank  deposit  of  $3,000,  made  in  1908,  in  the  name  of 
R.,  the  decedent,  and  a  niece,  was  expresRly  stated  to  be  a  Joint  account, 
with  right  of  survivorship,  payable  to  either  or  the  survivor,  the  trans- 
action was  within  Laws  1914,  c.  369,  §  249,  subd.  3,  providing  what  de- 
posits shall  become  the  property  of  persons  as  joint  tenants,  and  the 
ownership  of  the  whole  deposit  did  not  vest  in  the  niece  until  she  l>ecame 
the  survivor  at  the  death  of  decedent;  and  hence  the  deposit  was  sub- 
ject to  a  transfer  tax  under  Tax  Law  (Consol.  Laws,  c.  60)  §  220,  impos- 
ing such  tax  on  a  transfer  made  of  property  to  take  effect  at  or  after 
the  grantor's  death. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  S  1702;  Dec 
Dig.  «=>879.1 

2.  Ghts    iS=»30 — Taxatpton    «=»879 — Tbansfeb    Tax — ^Pbopestt    Subject — 

Bank  Deposit— Tenancy  in  Common. 

Where  decedent,  shortly  after  making  a  deposit  of  $3,000  in  a  savings 
bank  "in  account  with  B.  [decedent]  or  C,  her  sister,"  informed  the 
sister  of  the  fact  and  showed  her  the  passIx>ok,  there  was  a  gift  inter 
vivos  of  one-half  of  the  deposit,  thus  creating  a  tenancy  In  common, 
and  one-half  of  the  deposit  was  subject  to  a  transfer  tax 

[Ed.  Note. — ^For  other  cases,  see  Gifts,  Cent.  Dig.  |;  52-57,  65;  Dec. 
Dig.  <3=»30 ;  Taxation,  Cent  Dig.  i  1702 ;   Dec.  Dig.  <S=»879.] 

3.  Gifts    ^=>30 — Taxation    ^=>879 — ^Tbansfeb    Tax — Pbopebty    Subject— 

Savings  Bank  Deposit— Trusts. 

The  making  of  a  savings  bank  deposit  by  decedent  "in  trust  for  her 
nephew,"  naming  him,  became  an  irrevocable  trust  where  notice  of  the 
trust  form  of  the  deposit  was  given  to  the  beneficiary,  and  the  transac- 
tion amounted  to  a  gift  inter  vivos;  and  hence  the  deposit  was  not  sub- 
ject to  a  transfer  tax. 

[Ed.  Note. — For  other  cases,  see  Gifts,  Cent  Dig.  §;  52-57,  65;  Dec. 
Dig.  <8=»30;  Taxation,  Cent  Dig.  i  1702;   Dec.  Dig.  €=>879.] 

4.  Taxation  «=»879 — Tbansfeb  Tax— Pbopebtt  Subject— Gift  Inteb  Vivos 

— Savings  Bank  Deposit. 

Where  decedent,  soon  after  making  a  deposit  of  $3,000  in  a  savings 
•  bank  in  the  name  of  "R.  in  trust  for  C,"  showed  the  bank  book  to  C, 
who  was  an  infant,  and  to  bis  father,  and  told  them  that  she  intended 
it  to  be  for  the  Infant's  benefit,  and  "that  it  was  and  was  to  be  his  and 
to  belong  to  him,"  there  was  a  present  transfer  by  way  of  gift  inter 
Tiros,  which  was  not  subject  to  a  transfer  tax. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  {  1702;  Dea 
Dig.  «=»879.] 

0=>For  oUter  casei  se«  sum  Uvlo  A  KBT-N0MBBR  In  all  Kej-Numbered  Digests  &  Indexes 
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In  the  matter  of  the  estate  of  Jane  H.  Reed,  deceased.  Proceeding 
to  determine  transfer  tax  questions  in  relation  to  certain  savings  bank 
deposits.    Decreed  according  to  opinion. 

Burton  D.  Esmond,  of  Ballston  Spa,  for  comptroller. 

George  B.  Lawrence,  of  Stillwater,  for  executors  and  beneficiaries. 

OSTRANDER,  S.  [1]  This  is  a  proceeding  to  determine  transfer 
tax  questions  in  relation  to  certain  savings  bank  deposits.  Deceased 
died  at  the  town  of  Malta,  September  29,  1914.  On  July  6,  1908,  she 
deposited  in  the  Albany  Savings  Bank  $3,000 ;  the  deposit  standing : 

"Albany  Savings  Bank  in  Accoubt  with  Mrs.  Jane  H.  Ree«l  and  Jennie  O. 
Gray,  Pier  Niece.  Joint  account  with,  right  ot  survivorship,  payable  to  either 
creditor  or  to  survivor." 

January  10,  1910,  she  deposited  $3,000  in  the  National  Savings  Bank 
of  Albany,  the  account  being  entered  in  the  name  of  said  bank  "In  Ac- 
count with  Mrs.  J.  H.  Reed  or  Mrs.  Sarah  M.  Clute,  Her  Sister."  On 
October  6,  1910,  she  deposited  $3,000  in  the  Albany  County  Savings 
Bank  "in  Trust  for  Her  Nephew  Fred  S.  Qute."  On  July  8,  1911, 
she  deposited  $3,000  in  the  Albany  County  Savings  Institution  in  the 
name  of  "Mary  J.  Reed  in  Trust  for  Dow  S.  Clute."  Jane  H.  Reed 
and  Mary  J.  Reed  are  conceded  to  be  the  same  person. 

Section  220  of  the  Tax  Law,  in  relation  to  transfer  tax,  provides  that 
a  tax  be  imposed  upon  the  transfer  of  property  "by  deed,  grant,  bar- 
gain, sale  or  gift  made  in  contemplation  of  the  grantor,  vendor  or  don- 
or, or  intended  to  take  effect  in  possession  or  enjoyment  at  or  after 
such  death."  The  last  of  these  deposits  was  made  over  three  years 
before  Mrs.  Reed's  death,  and  no  facts  are  shown  warranting  the  in- 
ference that  any  of  them  were  made  in  contemplation  of  her  death, 
within  the  meaning  of  those  words  as  defined  by  the  courts. 

The  next  inquiry  is  whether  the  transfers  to  the  various  beneficia- 
ries, under  the  circumstances,  were  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  her  death.  The  various  deposits  will  be  con- 
sidered separately. 

It  appears  from  the  affidavits  filed  that,  shortly  after  the  deposit 
of  July  8th,  decedent  informed  Mrs.  Gray  that  she  had  made  the  same, 
the  amount  of  it,  and  the  manner  in  which  she  had  deposited  the 
money,  and  showed  the  passbook  to  Mrs.  Gray.  This  deposit,  it  will 
be  noted,  was  defined  in  the  passbook  as  a  "joint  account  with  right  of 
survivorship,  payable  to  either  creditor  or  survivor."  This  brings  it 
within  the  provisions  of  chapter  369,  Laws  of  1914,  section  249,  sub- 
division 3,  which  declares  that  such  a  deposit  "shall  become  tlie  prop- 
erty of  such  persons  as  joint  tenants."  The  provision  has  been  in 
force  since  1907,  prior  to  this  deposit. 

In  Bonnette  v.  Molloy,  153  App.  Div.  73,  138  N.  Y.  Supp.  67,  it  was 
said  that,  if  the  moneys  deposited  in  form  similar  to  Mrs.  Gray  had 
been  so  deposited  after  this  enactment,  there  could  be  no  question  but 
that  the  survivor  would  be  entitled  to  the  fund.  Prior  to  this  enact- 
ment there  had  been  frequent  difficulty  in  ascertaining  the  intentions 
of  the  parties  in  such  case  in  respect  to  joint  tenancy,  and  there  had 
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been  great  reluctance  to  find  that  the  depositor  intended  to  create 
such  joint  tenancy  of  the  fund  with  a  right  of  survivorship  except 
upon  very  clear  and  cogent  evidence.  But  the  latter  part  of  said  sec- 
tion 249,  as  amended  in  1914,  provides  that  the  deposit  iri  such  form 
shall  be  conclusive  evidence  of  the  intention  of  both  parties  to  vest 
the  title  to  such  deposit  and  all  additions  in  the  survivor. 

In  this  case  we  have  not  only  the  statutory  declaration,  but  very 
clear  expression  of  the  intent  of  all  the  parties  to  the  contract.  In 
most  of  the  recorded  cases  the  controversy  has  been  with  reference  to 
the  ownership  of  the  fund  after  the  death  had  occurred,  while  adju- 
dication as  to  when  the  complete  ownership  finally  vested  for  pur- 
poses of  the  Transfer  Tax  Law  has  not  been  common.  It  will  be 
further  noted  that  these  joint  tenancies  in  personal  property,  which  it 
is  conceded  may  exist,  are  not  of  the  same  quality  as  estates  by  the  en- 
tirety in  lands,  which  can  exist  only  between  husband  and  wife,  who 
are  in  such  case  considered  in  law  as  one  and  the  same  person. 

In  Matter  of  Pitou,  79  Misc.  Rep.  385,  140  N.  Y.  Supp.  919,  Sur- 
rogate Ketcham  held  that  even  in  case  of  joint  tenancy  the  survivor 
became  the  owner  of  his  associate's  part  because  his  associate  died, 
and  when  he  died,  and  that  the  transfer  of  such  part  was  "intended  to 
take  effect  in.  possession  or  enjo3rment"  upon  the  death  of  such  tenant 
and  was  taxable.  Judge  Kent,  in  his  Commentaries  (volume  4,  p.  360) 
says  the  whole  estate  or  interest  held  in  joint  tenancy,  whether  it  was 
an  estate  in  fee,  or  for  life,  or  for  years,  or  was  a  personal  chattel, 
passed  to  the  last  survivor  and  vested  in  him  absolutely.  It  passed  to 
him  free  and  exempt  from  all  charges  made  by  the  deceased  coteriant. 

The  consequence  of  this  doctrine  is  that  a  joint  tenant  cannot  devise 
his  interest  in  the  land ;  for  the  devise  does  not  take  effect  until  after 
the  death  of  the  devisor,  and  the  claim  of  the  surviving  tenant  arises 
in  the  same  instant  as  that  of  the  devisee,  and  is  preferred.  It  will 
be  noted  that  the  addition  to  section  249  of  the  Banking  Law  above 
noted  provides  that  in  such  case  it  is  to  be  conclusively  inferred  that 
both  parties  intended  to  vest  the  title  in  the  sunnvor.  Until  the  death 
of  one  there  can  be  no  survivor,  and  consequently  no  complete  vesting 
of  title  or  "taking  effect  in  possession  or  enjoyment." 

The  moneys  were  originally  Mrs.  Reed's.  What  she  gave  to  Mrs. 
Gray  was  not  an  immediate  and  absolute  right  to  all  the  money,  but  a 
right  to  the  whole  of  it  in  case  she  became  the  survivor,  and  subject 
to  a  right  in  each  to  draw  the  whole  deposit  during  their  joint  lives. 
The  full  and  complete  ownership  of  the  whole  was  not  intended  to  vest 
in  Mrs.  Gray  until  she  became  the  survivor  at  the  death  of  Mrs.  Reed. 
This  deposit  is  therefore  taxable. 

[2]  As  to  the  deposit  for  Mrs.  Clute:  It  appears  that  shortly  after 
the  deposit  in  January,  1910,  the  deceased  informed  Mrs.  Clute  that 
she  had  deposited  said  moneys  in  the  form  set  forth,  and  showed  her 
sister,  Mrs.  Clute,  the  passbook  containing  said  account.  This  deposit, 
made  to  Mrs.  Reed  or  Mrs.  Clute,  is  of  the  Same  effect  as  if  made  to 
Mrs.  Reed  and  her  sister.  Clary  v.  Fitzgerald,  155  App.  Div.  659,  140 
N.  Y.  Supp.  536.    In  this  case  of  Mrs.  Clute,  there  is  no  word  in  rela- 
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tion  to  a  trust  or  survivorship  in  the  form  of  this  deposit,  nor  is  it  in 
form  to  be  deemed  a  joint  tenancy  under  section  249  of  the  Banking 
Law  above  quoted,  since  it  is  not  in  terms  to  be  paid  to  the  survivor. 
The  fact  that  Mrs.  Reed  showed  the  book  to  her  sister  in  this  form 
does  not  show  any  intention  with  regard  to  it  other  than  its  form  would 
indicate. 

In  Corcoran  v.  Hotaling,  164  App.  Div.  75,  148  N.  Y.  Supp.  302,  it 
was  held  that  a  deposit  in  this  form  was  not  inconsistent  with  an  in- 
tention to  create  a  joint  tenancy  in  the  fund  where  there  was  sufficient 
proof  of  .such  intention,  but  in  this  case  at  bar  no  such  intention  appears 
outside  of  the  words  on  the  bank  book.  These  words  import  a  gift 
inter  vivos  of  one-half  of  the  fund,  thus  creating  a  tenacy  in  common. 
This  leads  to  the  conclusion  that  one-half  of  this  fund  is  taxable. 

[3]  The  deposit  made  in  trust  for  Fred  S.  Qute  by  the  deceased 
seems  to  fall  within  the  rule  of  Matter  of  Totten,  179  N.  Y.  112,  71 
N.  E.  748,  70  L.  R.  A.  711,  1  Ajin.  Cas.  900,  Matter  of  Pierce,  132 
App.  Div.  469,  116  N.  Y.  Supp.  816,  Stockert  v.  Dry  Dock  Savings 
Institution,  155  App.  Div.  123,  139  N.  Y.  Supp  986,  and  Hessen  v. 
McKinley,  155  App.  Div.  496,  140  N.  Y  Supp.  724,  where  it  was  held 
that  when  notice  of  the  trust  form  of  the  deposit  was  given  to  the 
beneficiary  the  trust  became  irrevocable.  The  transaction  amounted 
to  a  gift  inter  vivos,  the  title  passed  at  the  time,  and  the  deposit  was 
not  taxable. 

[4]  Concerning  the  Dow  S.  Clute  deposit :  Very  soon  after  making 
the  deposit  Mrs.  Reed  showed  the  book  to  Dow,  who  was  an  infant, 
and  to  his  father,  and  told  them  that  she  intended  it  to  be  for  his  bene- 
fit, and  "that  it  was  and  was  to  be  his  and  to  belong  to  him."  If,  as 
she  expressed  her  intentions,  "it  was  his"  when  she  showed  him  the 
passbook,  his  ownership  was  not  postponed,  and  there  seems  to  be 
every  element  required  for  a  gift  inter  vivos.  This  was,  then,  a  present 
transfer,  and  was  not  taxable. 

The  question  of  exemption  from  taxation  of  any  of  these  matters  by 
reason  of  relationship  of  the  beneficiary  to  the  deceased,  or  by  reason 
of  the  amount  passing  to  the  beneficiary,  is  not  considered  in  this  opin- 
ion, but  will  be  determined  upon  the  adjustment  of  the  tax. 

Decreed  accordingly. 


(89  Misc.  Rep.  663) 

In  re  CUTTER'S  WILtu 

(Surrogate's  Court,  New  York  County.     March,  1015.) 

Wills  ®=55,  166 — Probate — Testamentabt  Capacitt — Pboof. 

Wliere  tbe  uncontradicted  evidence  shows  that  testatrix,  at  the  time  of 
making  a  'will  offered  for  probate.  Was  an  aged,  diseased,  drug-catlug 
woman,  who,  by  infirmities  and  seclusion,  was  prevented  from  receiving 
disinterested  advice,  and  that  her  use  of  drugs  continued  to  within  a 
day  or  two  of  her  death,  which  was  less  thail  a  month  after  execution 
of  the  will,  the  third  will  made  by  her  within  nine  months,  by  which 
she  disposed  of  an  estate  worth  over  $1,000,000,  probate  will  be  denied, 
on  the  ground  that  proponents  hare  not  sustained  the  burden  resting  oo 
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them  to  clearly  show  that  she  had  teetamentary  capacity  and  that  the 
luBtrument  expressed  her  free  will. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent.  Dig.  §§  137-158,  161,  421- 
437;   Dec.  Dig.  «=>55,  166.] 

Proceedings  on  the  contested  probate  of  the  will  of  Anaelia  Gertrude 
Cutter,  deceased.    Probate  denied. 
See,  also,  148  N.  Y.  Supp.  920. 

Miller,  King,  Lane  &  Trafford,  of  New  York  City  (Perry  D.  Traf- 
ford,  of  New  York  City,  of  counsel),  for  George  Ramsey  and  W. 
McMaster  Mills. 

Woodford,  Bovee  &  Butcher,  of  New  York  City  (Gormly  J.  Sproull, 
of  New  York  City,  of  counsel),  for  Euretta  Flagg. 

De  Groot,  Kenyon  &  Huber,  of  Brooklyn,  for  Elizabeth  G.  Buckley. 

John  McG.  Goodale,  of  New  York  City,  special  guardian  for  John 
Walls. 

A.  Perry  Osbom,  of  New  York  City,  special  guardian  for  unknown 
infants,  etc. 

Satterlee,  Canfield  &  Stone,  of  New  York  City,  for  Mary  Patten. 

Merle  I.  St.  John,  of  New  York  City,  for  John  Lent,  Elizabeth  Buck- 
ley and  George  W.  S.  Lent. 

The  Attorney  General,  for  unknown  beneficiaries. 

De  Forest  Bros.,  of  New  York  City,  for  Presbyterian  Hospital. 

George  S.  Ingraham,  of  Brooklyn,  for  Methodist  Episcopal  Hospi- 
tal. 

O'Brien,  Malevinsky  &  DriscoU,  of  New  York  City,  for  James  H. 
Montgomery. 

J.  Mayhew  Wainwright,  of  New  York  City,  for  American  Society 
for  Prevention  of  Cruelty  to  Animals. 

Cornelius  J.  Sullivan,  of  New  York  City,  for  New  York  Society 
for  Prevention  of  Cruelty  to  Children. 

Richard  B.  Kelly,  of  New  York  City,  for  Methodist  Episcopal 
Church  Home. 

Kendall  &  Herzog,  of  New  York  City,  for  Hospital  for  Deformities 
and  Joint  Diseases. 

COHALAN,  S.  Henry  T.  Cutter,  a  large,  if  not  the  largest,  stock- 
holder in  the  drug  house  of  Hegeman  &  Co.,  and  his  wife,  Amelia 
G.  or  A.  Gertrude  Cutter,  lived  for  about  38  years  in  a  large  old- 
fashioned  comer  house  at  No.  781  Lexington  avenue  in  this  city.  The 
house  was  sumptuously  furnished  with  (as  one  witness  described  it) 
"the  best  that  money  could  buy."  In  this  home  Mrs.  Cutter  gave  many 
entertainments.  Her  own  and  her  husband's  relatives  were  received 
there  by  her.  They  seemed  to  be  interested  in  her  and  she  in  them. 
The  Cutters  had  no  children.  Up  to  about  the  last  ten  years  of  her 
life  Mrs.  Cutter  lived  as  women  in  her  circumstances  usually  do.  She 
had  servants  and  entertained  her  friends  "in  style,"  as  one  witness  ex- 
pressed it.  She  dressed  well,  even  extravagantly.  She  attended  the 
opera  and  the  theater.    She  had  horses,  employed  a  cpachman,  and  went 
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driving  regularly.  She  gave  to  her  toilet  and  appearance  the  care  and 
to  the  amenities  of  social  intercourse  the  attention  that  is  naturally  ex- 
pected from  a  woman  of  refinement.  When  Cutter  was  about  75 
years  old,  his  wife  then  being  about  65  years  of  age,  a  change  came 
over  their  habits  and  method  of  living.  Mrs.  Cutter  abandoned  large- 
ly her  social  interests  and  duties.  She  lost  her  interest  in  the  niceties  of 
dress.  She  gave  up  her  attendance  at  the  opera,  disposed  of  her 
horses,  discontinued  her  entertainments,  and  discharged  her  servants. 
Eventually  Cutter  and  she  became  practically  recluses,  ahnost  unat- 
tended. In  1913  we  find  that  they  had  reached  a  condition  where  they 
lived  by  themselves,  using  only  two  rooms  and  a  pantry  on  the  second 
floor  of  their  house,  at  No.  781  Lexington  avenue;  their  only  attendant 
being  a  f  urnaceman  named  "Beamish."  His  attention  to  the  old  couple 
was  irr^ular,  owing  to  an  unfortunate  addiction  to  drink.  Mrs.  Cut- 
ter, at  times  assisted  by  "Beamish,"  prepared  the  meals  for  the  house- 
hold on  a  two-burner  gas  stove  in  a  pantry  or  passageway  between  the 
living  room  and  the  sleeping  room  on  the  second  floor  of  the  house. 

After  a  serious  illness  Cutter  died  January  20,  1914,  about  two 
months  prior  to  the  execution  of  the  paper  herein  propounded.  At  the 
time  of  his  death  he  was  83  or  84  years  of  age.  He  was  helpless,  fee- 
ble, and  diseased.  The  upstairs  rooms  of  the  house  were  always  in 
great  disorder.  Except  for  the  basement,  the  other  parts  of  the  house 
were  kept  locked.  During  this  period  the  aforementioned  "Beamish" 
looked  after  matters  generally  and  attended  to  the  furnace  and  market- 
ing (when  he  was  not  too  drunk  to  do  so).  There  was  no  other  servant. 
"Beamish"  called  in  the  morning  and  obtained  admission  to  the  house 
by  the  use  of  a  key  which  Mrs.  Cutter  let  down  on  a  string  from  a 
front  window  on  the  second  floor  of  the  house.  Empty,  unclean  milk 
bottles,  milk  bottles  in  which  the  milk  had  soured,  empty  and  partly 
filled  cans,  old  vegetables,  scraps  of  food  which  had  not  been  eaten, 
used,  unwashed  dishes,  soiled  clothing,  old  rags,  and  unclean  vessels 
were  scattered  about  the  rooms  or  put  away  in  the  closet.  Mrs.  Cutter 
was  averse  to  taking  a  bath  or  to  having  her  body  touched  with  water. 
She  wore  the  same  dress  and  petticoat  and  the  same  nightgown  for 
the  last  two  weeks  of  her  life;  in  fact,  from  January  to  March  these 
articles  of  clothing  seem  to  have  been  worn  by  her  continuously,  and 
were  always  soiled  and  dirty.  She  wore  her  hair  hanging,  uncombed, 
and  unkempt.  She  ate  raw  oysters  out  of  a  pail  with  her  fingers. 
When  Cutter  lay  dying  on  the  bed  in  January,  1914,  Loretta  McLaugh- 
lin, a  seamstress,  who  remained  in  the  house  with  Mrs.  Cutter  the  last 
night  of  Cutter's  illness  and  for  a  short  time  after  his  death,  suggested 
to  her  that  she  moisten  Cutter's  lips.  Mrs.  Cutter  declined  to  do  so, 
and  told  Miss  McLaughlin  she  could  do  so  if  she  wished  to,  but  that 
she  (Mrs.  Cutter)  was  going  to  fix  up  the  parlor  for  the  funeral,  which 
she  then  proceeded  to  do.  The  night  before  Cutter  died  Miss  Mc- 
Laughlin stated  to  her  that  her  husband  was  dying  and  suggested  that 
she  sleep  that  night  on  a  couch  in  the  living  room.  Mrs.  Cutter  re- 
fused to  do  this,  and  said  she  was  going  to  sleep  with  "Bubby,"  where- 
upon she  got  into  bed  with  the  dying  man  and  spent  the  night  there. 
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The  next  day  Cutter  died.  Mrs.  Cutter  stated  to  Miss  McLaughlin 
that  she  was  afraid  he  would  haunt  her,  owing  to  the  fact  that  she  had 
kicked  him  the  night  before  he  died  because  he  had  threshed  around 
in  the  bed  and  bothered  her. 

During  Cutter's  illness,  and  in  spite  of  the  fact  that  he  was  worth 
upwards  of  $1,500,000,  Mrs.  Cutter  failed  to  call  in  a  trained  nurse  or 
an  attendant  to  wait  on  him.  She  had  "Beamish"  cut  a  hole  through 
the  mattress,  upon  which  Cutter  lay  ill,  and  placed  rags  on  the  floor 
underneath  the  bed  to  receive  the  excrement  from  him.  The  day  of 
Cutter's  funeral  Miss  McLaughlin  offered  to  assist  Mrs.  Cutter  in 
dressing  for  the  funeral.  She  refused  to  take  off,  or  permit  to  be  taken 
off,  the  soiled  nightgown  she  was  wearing,  and  put  on  her  outer  cloth- 
ing over  this  nightgown.  After  Cutter's  death  Miss  McLaughlin  re- 
mained with  Mrs.  Cutter  for  a  few  days.  When  Miss  McLaughlin 
left,  "Beamish,"  the  man  of  all  work,  used  to  dress  and  undress  Mrs. 
Cutter  and  used  to  take  her  to  the  bathroom.  After  the  making  of  the 
will  of  March  21st,  Mrs.  Jaeger,  the  wife  of  a  neighborhood  grocer, 
came  in  and  looked  after  Mrs.  Cutter  as  best  she  cq^ld  until  the  death 
of  testatrix  on  April  3,  1914.  "Beamish"  and  Mrs.  Jaeger  were  the 
only  nurses  Mrs.  Cutter  had  in  her  last  illness.  During  this  period 
there  were  filth  and  ordure  on  the  floor,  on  the  chairs,  and  in  the  ves- 
sels which  were  left  unclean  in  the  upstairs  rooms.  Mrs.  Cutter  ob- 
jected to  having  the  windows  open,  and  the  rooms  always  had  a  foul 
odor,  due  to  their  unsanitary  condition. 

In  one  of  these  rooms  she  received  visits  from  Ramsey,  Mills,  Tich- 
enor,  Bradner,  Frauenthal,  and  other  actual  and  potential  beneficia- 
ries. In  one  of  these  rooms  the  paper  propounded  for  probate  was 
signed.  Testatrix  suffered  from  cancer  of  the  uterus,  chronic  nephri- 
tis, toxemic  poisoning,  due  to  obstruction  of  the  bowels,  general  anemia, 
and  arteriosclerosis.  During  this  period  she  habitually  took  large 
quantities  of  morphine  and  codein.  She  used  these  drugs  up  to  within 
a  day  or  two  of  her  death.  There  is  no  evidence  that  the  doctors 
ever  attempted  to  procure  for  her  a  trained  nurse,  nor  did  Ramsey, 
Mills,  or  Tichenor  ever  attempt  to  bring  in  a  trained  nurse  to  take 
charge  of  this  dying  and  suffering  old  woman.  In  spite  of  the  filthy 
condition  of  her  bed  and  clothing,  and  though  one  of  these  doctors  was 
a  beneficiary,  and  must  have  been  aware  of  her  condition,  she  was  not 
removed  to  a  hospital,  where  she  would  be  forcibly  bathed,  nor  was  any 
action  taken  in  her  behalf  which  common  humanity  would  require. 
Was  this  because,  as  one  of  the  witnesses  said,  Mrs.  Cutter  was 
"cranky  and  would  not  submit  to  the  ministrations  of  a  trained  nurse, 
or  was  it  because  the  beneficiaries  in  the  propounded  paper  desired  no 
outside  interference  with  the  scheme  that  had  been  concocted  by  them 
to  divide  among  themselves  an  estate  which  may  amount  to  upwards  of 
$1,500,000?  Their  sole  ambition  seems  to  have  been  to  get  the  largest 
possible  bequest  from  Mrs.  Cutter,  their  sole  endeavor  to  vie  with  each 
other  in  attempting  to  obtain  the  last  will  signed  by  this  diseased,  drug- 
eating,  dying  old  woman. 

On  March  21,  1914,  to  the  house  above  described  came  Ramsey  and 
the  attorney  for  proponents  to  have  the  propounded  paper  signed  by 
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this  woman.  With  them  came  the  draftsman  of  the  will,  the  wit- 
nesses— Olney,  a  clerk  in  said  attorney's  office;  Lindermann,  a  clerk 
in  the  Union  Trust  Company,  of  which  Mills  was  a  vice  president  ; 
Gibney,  another  clerk  in  the  same  bank ;  and  Eckstein,  an  employe  of 
a-drug  company  in  which  Ramsey  had  an  interest.  Olney  came  at  the 
direction  of  his  employer,  Lindermann  and  Gibney  by  direction  of 
Mills,  and  Eckstein  by  telephonic  direction  of  Ramsey.  They  were 
admitted  by  "Beamish"  and  brought  downstairs  to  the  basement.  Tich- 
enor,  a  beneficiary  in  the  propounded  paper,  was  at  that  time  closeted 
with  Mrs.  Cutter.  Ramsey  told  "Beamish"  not  to  tell  Tichenor  that 
he  (Ramsey)  was  in  the  house.  When  Tichenor  left  the  house,  Ram- 
sey went  upstairs.  He  returned  in  a  few  minutes  and  invited  the 
draftsman  and  the  proposed  witnesses  to  the  will  to  come  with  him  to 
the  living  room  of  Mrs.  Cutter.  They  found  Mrs.  Cutter  propped 
up  on  a  couch,  wrapped  in  blankets.  The  attorney  read  the  will  to  her. 
As  the  different  clauses  were  read,  she  nodded  or  said  "Yes."  When 
the  clause  was  read  bequeathing  the  residuum  of  the  estate  to  Ramsey 
and  Mills,  to  divide  among  such  charities  as  they  saw  fit,  she  remarked 
that  she  did  not  know  about  the  charities,  or  words  to  that  effect  She 
was  told  that  most  of  the  legacies  were  the  same  as  those  in  her  hus- 
band's will.  She  said  her  husband's  will  was  a  "jumbled-up  mess," 
and  that  she  did  not  understand  her  husband's  will  anyway.  The 
draftsman  of  the  will  and  attorney  for  proponents  was  evidently  not 
aware  of  Ramsey's  anxiety  to  get  thd  last  possible  will  from  the  tes- 
tatrix, nor  did  he  appreciate  the  rivalry  between  Frauentlial,  Tichenor, 
and  Ramsey  as  to  which  of  them  would  procure  the  last  favorable  will 
from  the  decedent  It  appears  that  he  made  no  particular  inquiry  or 
observation  as  to  whether  or  not  the  paper  signed  by  Mrs.  Cutter  on 
March  21st  was  in  reality  the  free,  unrestrained  act  of  a  competent 
woman,  who  at  least  had  an  opportunity  to  receive  independent  advice. 
It  can  be  fairly  inferred  from  the  testimony  that  he  came  to  the  house 
at  the  request  of  either  Ramsey  or  Mills,  not  at  the  request  of  the  tes- 
tatrix. 

Here  in  the  living  room  on  March  21,  1914,  Mrs.  Cutter  signed  the 
paper  propounded  for  probate.  It  was  also  signed  by  the  subscribing 
witnesses,  and  there  is  no  doubt  that  what  might  be  called  the  mechan- 
ics of  executing  a  will  were  gone  through  with  a  proper  regard  for  the 
forms  of  law.  The  propounded  paper  is  the  third  will  made  by  Mrs. 
Cutter  during  the  last  nine  months  of  her  life.  In  August,  1913,  Tiche- 
nor supervised  the  execution  of  a  will  in  which  Mrs.  Cutter  bequeathed 
to  him  a  legacy  of;  $500,000.  On  March  11,  1914  (ten  days  prior  to 
the  execution  of  the  will  propounded  for  probate  herein),  Frauenthal's 
attorney,  Mr.  Kendall,  prepared  a  will.  In  tliis  will  Tichenor's  legacy 
was  cut  to  $50,000,  and  the  residuary  estate  (which  may  amount  to 
$700,000)  was  left  to  an  institution  of  which  Frauenthal  is  the  head. 
Tichenor  was  unaware  of  the  execution  of  the  will  of  March  11th,  or 
the  one  offered  for  probate  herein.  In  these  two  wills  Ramsey  and 
Mills  are  given  legacies  of  $200,000  and  $100,000,  respectively. 

In  the  will  now  being  contested,  which  is  dated  March  21,  1914,  and 
with  the  drawing  and  execution  of  which  neither  Frauenthal,  nor  his 
attorney,  nor  Tichenor  was  connected,  a  material  change  is  made  in  the 
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disposition  of  the  residuary  estate.  In  this  last-mentioned  will  the  re- 
residuary  estate  is  bequeathed  to  Ramsey  and  Mills,  in  trust  to  give  to 
such  charities  as  they  prefer.  Frauenthal's  institution,  the  residuary 
legatee  in  the  will  of  March  11th,  receives  a  legacy  of  $25,000,  instead 
of  the  residuary  estate. 

It  is  fairly  evident,  therefore,  that  during  the  last  months  of  her 
life  testatrix  was  apt  to  favor  in  her  will  whoever  procured  and  su- 
pervised the  execution  thereof.  There  is  testimony  showing  that 
Ramsey  was  dissatisfied  with  the  will  of  March  11,  1914,  in  which 
Frauenthal's  institution  was  the  chief  beneficiary.  Ramsey  said  the 
will  of  March  11th  was  illegal  and  would  not  stand  a  test  in  a  court  of 
law.  He  called  on  Kendall,  the  attorney  who  drew  this  will,  and 
asked  him  to  have  Mrs.  Cutter  execute  a  codicil  making  a  bequest 
to  a  charity  in  which  Mrs.  Ramsey  was  interested.  It  appears  that 
Ramsey  had  charge  of  the  execution  of  the  propounded  paper.  Ram- 
sey procured  the  four  witnesses,  Ramsey  made  arrangements  fcr  the 
witnesses  to  attend  the  house,  Ramsey  had  charge  of  the  party  at  the 
house,  Ramsey  gave  instructions  to  "Beamish,"  and  Ramsey  brought 
the  witnesses  to  Mrs.  Cutter's  room. 

The  testimony  leaves  no  doubt  that  Mrs.  Cutter's  mind  had  become 
greatly  weakened  during  the  last  few  months  of  her  life.  There  can 
likewise  be  no  doubt  that  during  this  period  her  mind  was  constantly 
drugged  by  the  morphine  and  codein  she  was  in  the  habit  of  taking. 
During  this  period  Ramsey,  Mills,  and  Tichenor  were  frequent  visitors 
at  the  house.  Tichenor  bought  chops  for  her  at  a  neighborhood 
butcher  store.  He  sometimes  attended  to  the  furnace.  Ramsey,  not 
to  be  outdone,  brought  chickens  to  her.  The  two  persons  who  appear 
to  have  been  most  kind  to  her,  "Beamish"  and  Mrs.  Jaeger,  are  not  re- 
membered in  the  will,  although  she  had  promised  Mrs.  Jaeger  two 
houses  and  stated  that  she  would  remember  "Beamish"  in  her  will. 

Various  experts  gave  testimony  for  the  proponents  and  for  the  con- 
testants concerning  the  testamentary  capacity  of  the  deceased.  I  shall 
only  refer  to  the  testimony  of  tlie  proponents'  experts.  Dr.  Jeliflfe,  for 
the  proponents,  testified  that  the  effect  of  taking  drugs,  such  as 
acetanilid,  codein,  and  morphine,  would  tend  to  make  Mrs.  Cutter 
inattentive  and  cause  her  to  show  less  interest  in  what  went  on  about 
her.  He  said  that  this  inattention  and  lack  of  interest  might  also  ex- 
tend to  other  things  besides  immediate  surroundings.  Dr.  Gregory,  the 
proponents'  other  alienist,  was  of  the  opinion  that  the  testatrix  had 
testamentary  capacity  to  make  the  will  offered  for  probate,  because  it 
was  not  an  entirely  new  will;  "that  she  had  made  wills  before,  and 
that  this  will  in  a  way  was  in  harmony  with  her  previous  wills."  He 
said: 

"Q.  Then,  If  this  had  been  a  new  proposition,  a  new  question  and'  a  new 
will,  could  she  have  had  Intelligence  enough  to  attend  to  it?  A.  It  would  have 
been  dilttcnlt  for  her,  a  sick  person,  to  transact  au  entirely  new  business  In 
that  condition." 

And  further: 

"If  we  assume  that  she  made  a  will  that  day  that  was  entirely  different,  and 
that  she  mentioned  many  individuals  who  were  new  to  her,  that  had  no 
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connection  with  the  preyions  will,  I  should  say  that  It  woold  be  very  difficult 
for  her  to  do  that,  because  of  her  physical  sickness." 

The  will  offered  for  probate  is  not  a  simple  will.  It  contains  the 
names  of  many  legatees,  with  legacies  of  various  amounts.  There  are 
several  provisions  that  require  considerable  intelligence  to  grasp.  The 
testimony  of  proponents'  own  alienist,  Dr,  Gregory,  is  to  the  effect  that 
the  testatrix  was  unable  to  comprehend  the  contents  of  the  will  as  a 
new  proposition.  Proponents'  witnesses  testified  that  the  deceased 
said,  at  the  time  of  the  execution  of  the  will,  that  her  husband's  will, 
which  the  later  wills  followed  in  part,  was  a  "jumbled-up  mess."  This 
would  indicate  that  at  the  time  of  executing  the  paper  propounded  the 
testatrix  was  unable  to  understand  the  wills  upon  which  the  last  will 
was  based.  There  is  a  material  change  between  the  will  of  March  11, 
1914,  and  the  will  of  March  21,  1914.  Dr,  Frauenthal's  hospital  is 
cut  down  from  a  possible  $700,000  to  a  legacy  of  $25,000,  and  the  dif- 
ference is  handed  over  to  Ramsey  and  Mills,  to  distribute  to  whatever 
charities  they  prefer.  There  is  nothing  to  explain  this  change  of  tes- 
tamentary intention,  except  a  possible  motive  of  cupidity  on  the  part 
of  Ramsey. 

The  above  facts  show  this  to  be  a  case  having  all  the  ordinary  indi- 
cations of  fraud.  The  uncontradicted  facts  show  that  the  deceased 
had  become  greatly  weakened  in  mind  and  body.  She  was  of  ad- 
vanced age,  and,  because  of  her  bodily  and  mental  infirmities  and  her 
absolute  seclusion,  was  practically  prevented  from  receiving  independ- 
ent and  unselfish  advice.  Her  easy  accessibility  to  the  approach  of 
designing  men,  together  with  the  other  remarkable  featuries  and  cir- 
cumstances of  the  case,  cast  upon  the  proponents  a  heavy  burden  to 
show  clearly  and  satisfactorily  that  at  the  time  of  executing  the  paper 
propounded  herein  the  testatrix  had  testamentary  capacity  and  that 
such  paper  expresses  the  free  and  untrammeled  will  of  a  capable  testa- 
trix. Without  any  further  discussion  of  the  principles  of  law  in- 
volved, I  will  say  that  I  am  not  satisfied  that  the  proponents  have  dis- 
charged that  burden,  and  I  will  therefiore  deny  probate  to  the  paper  pro- 
pounded as  the  last  will  and  testament  of  the  deceased. 

Probate  denied. 
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(91  Misc.  Kep.  248) 

SCHUI/CZ  y.  M0ERI80N. 

(Supreme  Court,  Special  Term,  Erie  Ounty.    July  8,  IMS.) 

1.  Masixb  aitd   Sebtant  €=9301 — Opebaiion  or  Automobile — ^NxoiiioKNCE 

or  Owner's  Son — Liability. 

The  general  rule  Is  that  the  owner  of  an  automobile  Is  not  liable  for 
the  negligence  of  another  in  operating  It,  even  though  such  operator  Is 
a  member  of  his  own  family. 

[Ed.  Note, — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {{ 
1210-1216;   Dec.  Dig.  <S=301.] 

2.  MuNtciPAi,    CoBPORATioNS    €s»705 — Ofkeatiok    or    AxrrouoBii.B— Nbou- 

GBNce  OF  Owneb's  Son — Violation  of  Siatutq — Liability. 

Under  Highway  Law  ((3onsol.  Laws,  c.  25)  §  282,  subd.  2,  as  added  by 
Laws  1010,  c  374,  providing  that  no  person  under  18  shall  operate  a 
motor  vehicle  unless  accompanied  by  a  duly  licensed  chauffeur,  or  the 
owner  of  the  vehicle,  defendant,  permitting  his  16  year  old  son  to  operate 
his  automobile,  in  the  course  of  which  he  negligently  struck  and  injured 
plaintiff,  became  a  party  to  the  violation  of  the  statute,  and  was  liable 
for  any  consequent  injury  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
1616-1517;   Dec.  Dig.  <8=>705.] 

3.  Parent  and  Child  $=>13 — Parent's  LiABrLrrr — Tobts  of  Child. 

A  parent  is  not  liable  for  the  torts  of  the  child,  though  he  may  become 
liable  for  an  injury  caused  by  the  child,  where  his  own  negligence  made 
It  possible  for  the  child  to  cause  such  injury,  and  probable  that  he  would 
do  so. 

[Ed.  Note. — For  other  cases,  see  Parent  and  Child,  Cent  Dig.  ${  145- 
151 ;   Dec.  Dig.  <S=s>13.] 

4.  MxTNicoFAL  Cobfobations  «=>705 — Operation  of  Automobius — Injury  to 

Third  Person — Liability  of  Owner — "Duly"  Iacenseo  CHAurrEOB. 

Highway  Law,  §  282,  subd.  2,  as  ad4ed  by  Laws  1910,  c.  874,  provides 
that  no  person  under  18  shall  operate  a  motor  vehicle,  unless  accom- 
panied by  a  duly  licensed  chauffeur  or  the  owner  of  the  vehicle.  Sec- 
tion 289  declares  that  no  chauffeur's  license  shall  be  issued  to  any  person 
under  18  years  of  age,  and  section  289,  subd.  4,  provides  that  no  person 
shall  operate  a  motor  vehicle  as  a  chauffeur  upon  a  public  highway  who 
has  not  compiled  with  the  section.  Seld,  that  a  chauffeur's  license  held 
by  one  only  16  years  of  age  was  absolutely  void,  so  that  his  possession  of 
the  license  did  not  make  him  a  duly  licensed  chauffeur,  within  subdivi- 
sion 2;  the  word  "duly"  meaning  according  to  law,  and  relating,  not  to 
form  merely,  but  Including  both  form  and  substance,  and  hence  that  his 
presence  in  the  car  operated  by  defendant's  son  in  violation  of  section 
2S9  did  not  relieve  defendant  from  liability  for  negligent  injury  to  a 
third  person. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  fS 
1615-1517;   Dec.  Dig.  «=»705. 

For  other  definitions,  see  Words  and  Plirasea,  First  and  Second  Series, 
Duly.] 

Action  by  John  F.  Schultz  against  Solomon  Morrison.    Verdict  for 
plaintiff,  and  defendant  moves  for  a  new  tt'ial.    Motion  denied. 

Clinton  B.  Gibbs  and  Jacobson  &  McCormick,  both  of  Buffalo,  for 
the  motion, 

Maloney  &  Maloney,  of  Buffalo,  exposed. 

4=>For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digests  It  IndaxM 
164N.X.S.— 17 
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WHEELER,  J.  This  action  is  to  recover  for  personal  injuries  re- 
ceived by  the  plaintiff  in  a  collision  betwreen  a  vehicle  driven  by  the 
plaintiff,  and  an  automobile  owned  by  the  defendant,  and  operated 
at  the  time  of  the  accident  by  his  son.  The  son  was  a  youth  of  the  age 
of  16  attending  the  Lafayette  High  School  in  the  city  of  Buffalo.  He 
was  desirous  of  making  his  high  school  football  team,  and  for  that  pur- 
pose wished  to  purchase  a  pair  of  shoes  in  which  to  play.  He  asked 
his  mother  for  permission  to  take  his  father's  machine  and  go  down 
town  to  make  the  purchase.  She  telephoned  the  defendant  at  his  place 
of  business,  asking  if  the  son  might  use  the  automobile.  In  reply,  he 
gave  the  son  the  necessary  permission,  which  the  mother  made  known 
to  the  son.  He  started  down  town  with  the  machine,  and  on  the  way 
picked  up  three  or  four  of  his  school  companions.  After  purchasing 
the  shoes,  the  son  started  for  home,  and  on  the  way  back  ran  into  the 
rear  of  the  plaintiff's  wagon,  throwing  him  from  his  seat  into  the  back 
of  the  wagon.  The  plaintiff  struck  his  back  on  a  fork  which  lay  in  the 
wagon  box,  and  suffered  serious  injuries. 

[1]  The  evidence  shows  a  clear  case  of  negligence  on  the  part  of 
the  son.  The  defendant,  however,  contends  that  he  is  not  legally  re- 
sponsible for  the  son's  negligence,  relying  on  the  general  rule  that  the 
owner  of  an  automobile  is  not  liable  for  the  negligence  of  another 
operating  such  a  vehicle,  even  though  a  member  of  his  own  family. 
Heissenbuttel  v.  Meagher,  162  App.  Div.  752,  147  N.  Y.  Supp.  1087; 
Maher  v.  Benedict,  123  App.  Div.  579,  108  N.  Y.  Supp.  228 ;  Freibaum 
v.  Brady,  143  App.  Div.  220,  128  N.  Y.  Supp.  121 ;  Clark  v.  Buckmo- 
bile,  107  App.  Div.  120,  94  N.  Y.  Supp.  771 ;  Stewart  v.  Baruch,  103 
App.  Div.  577,  93  N.  Y.  Supp.  161 ;  Cowell  v.  Saperston,  149  App. 
Div.  374,  134  N.  Y.  Supp.  284;  McHarg  v.  Adt.  163  App.  Div.  782, 
149  N.  Y.  Supp.  244;  Doran  v'.  Thomsen,  76  N.  J.  Law,  754,  71  Atl. 
296,  19  L.  R.  A.  (N.  S.)  335,  131  Am.  St.  Rep.  677. 

[2,  3]  There  are,  however,  facts  in  this  case  which,  in  our  opinion, 
distinguish  it  from  the  cases  above  cited,  and  make  it  an  exception  to 
the  general  rule.  In  this  case  the  son,  at  the  time  of  the  accident,  was 
but  16  years  of  age.  Section  282,  subd.  2,  of  the  Highway  Law  pro- 
vides : 

"No  person  shall  (qierate  or  drive  a  motor  veblcle  who  is  under  eighteen 
years  of  age,  unless  such  person  is  accompanied  by  a  duly  licensed  chauffeur 
or  the  ovrner  of  the  motor  vehicle  being  operated." 

Notwithstanding  the  provisions  of  this  section,  the  defendant  per- 
mitted his  son  to  operate  his  machine.  The  object  and  purpose  of  the 
statute  is  to  promote  the  safety  of  those  traveling  the  public  highways. 
While  a  motor  vehicle  is  not,  in  and  of  itself,  to  be  deemed  a  danger- 
ous machine,  nevertheless  it  becomes  such  in  the  hands  of  a  careless 
and  inexperienced  person.  The  statute  has,  in  effect,  so  declared  when 
it  forbids  its  operation  by  persons  under  the  age  of  18.  It,  in  sub- 
stance, declares  that  such  persons  do  not  possess  the  requisite  care 
and  judgment  to  run  motor  vehicles  on  the  public  highways  without 
endangering  the  lives  and  limbs  of  others.  While  the  relation  of  par- 
ent and  child .  does  not  render  the  parent  liable  for  the  torts  of  the 
child,  nevertheless  a  parent  may  become  liable  for  an  injury  caused 
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by  the  child,  "where  the  parent's  n^ligence  made  it  possible  for  the 
child  to  cause  the  injury  complained  of  and  probable  that  the  child 
would  do  so.  This  liability  is  tased  upon  the  rules  of  negligence  rather 
than  the  relation  of  parent  and  child."  29  Cyc.  1666,  citing  Phillips  v. 
Barnett,  2  City  Ct.  R.  20;  Hoverson  v.  Noker,  60  Wis.  511,  19  N.  W. 
382,  50  Am.  Rep.  381 ;  Chaddock  v.  Plummer,  88  Mich.  225,  50  N. 
W.  135,  14  L.  R.  A.  675,  26  Am.  St  Rep.  283 ;  Doran  v.  Thomse«,  76 
N.  J.  Law,  754,  71  Atl.  296,  19  L.  R.  A.  (N.  S.)  335,  131  Am.  St.  Rep. 
677. 

In  the  disposition  of  this  case,  on  the  trial  the  court  left  it  to  the  jury 
to  determine  whether,  in  view  of  the  provisions  of  the  statute  prohibit- 
ing persons  under  18  to  operate  motor  vehicles,  the  defendant  was 
chargeable  with  negligence  in  permitting  his  son  to  run  the  car  on  the 
day  in  question  when  the  accident  complained  of  happened.  In  these  in- 
structions, we  believe  the  court  was  clearly  within  well-recognized 
principles  of  law.  When  the  defendant  peimitted  one  of  his  own 
family,  whose  acts  he  had  the  right  and  authority  to  control,  to  operate 
his  car,  he  became  a  party  to  the  violation  of  the  statute,  and'  should 
be  held  responsible  for  the  consequences  which  followed. 

[4]  The  force  and  effect  of  this  reasoning  the  defendant  sought  to 
obviate  by  the  fact,  which  was  proven  on  the  trial,  that  one  of  the  com- 
panions which  the  son  picked  up,  and  who  rode  with  him  on  the  way 
down  town  and  back,  was  a  licensed  chauffeur,  so  that  the  son  came 
within  the  exception  of  the  statute  by  being  accompanied  by  a  duly  li- 
censed chauffeur.  It  was,  however,  developed  by  the  evidence  that, 
although  the  ccwnpanion  in  question  was,  in  fact,  licensed  to  operate 
a  motor  vehicle,  he  was  at  the  time  himself  only  of  the  age  of  16 
years.  Just  how  he  obtained  such  a  license  from  the  authorities  did  not 
appear.  Nevertheless,  he  had  no  right  to  obtain  or  hold  such  a  license, 
for  section  289  of  the  Highway  Law,  providing  for  the  licensing  of 
chauffeurs,  declares : 

"No  chauffeur's  license  shall  be  Issued  to  any  person  under  eighteen  years 
of  age." 

The  defendant,  while  conceding  that  Wilson,  the  son's  companion, 
had  no  legal  right  to  his  license,  nevertheless  contends  that,  so  long  ^s 
he  had  it  unrevoked,  his  presence  in  the  car  protected  the  defendant; 
and  it  is  urged  the  regularity  or  validity  of  that  license  cannot  be  ques- 
tioned or  attacked  collaterally,  and  until  officially  revoked  remained 
good  for  all  purposes. 

The  court  charged  the  jury  that  Wilson,  the  companion,  was  not  a 
"duly  licensed  chauffeur,"  being  but  16  years  of  age,  and  that  the  pos- 
session of  a  license  by  him  constituted  no  defense.  If  the  court  erred 
in  this  instruction,  the  verdict  should  be  set  aside ;  but  we  are  of  the 
opinion  no  error  was  committed.  We  think  the  license  he  held  was 
absolutely  void,  not  simply  voidable.  The  language  of  the  statute  is 
prohibitive.    It  is  that : 

"No  chauffeur's  license  shall  be  issued  to  any  person  under  eighteen  years 
of  age." 
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The  secretary  of  state  had  i\o  power  or  authority  to  issue  it.  The 
prohibition  of  the  statute  goes  to  the  jurisdiction  to  issue.  Subdivi- 
sion 4  of  section  289  provides  that : 

"No  person  shall  operate  or  drlye  a  motor  vehicle  as  a  chauffeur  upon  a 
public  highway  ♦  *  *  unless  such  person  shall  have  complied  In  all  re- 
spects with  the  requirements  of  this  section." 

One  of  these  requirements  is  that  he  shall  be  at  least  18  years  of 
age.  To  operate  a  motor  vehicle  would  render  him  liable  to  prosecu- 
tion for  a  misdemeanor.  If  Wilson  had  been  so  prosecuted,  could  he 
assert  as  a  defense  that  he  had  been  "duly  licensed"  by  the  state  au- 
thorities? We  think  not.  If  he  could  not  avail  himself  of  such  a 
license,  much  less,  we  think,  could  the  defendant  in  this  action  take 
any  advantage  or  benefit  from  it. 

We  think  proper  effect  should  be  given  to  the  language  of  subdivi- 
sion 2  of  section  282,  forbidding  the  operation  of  motor  vehicles  by 
persons  under  18  unless  "accompanied  by  a  duly  licensed  chauffeur"  or 
the  owner  of  the  vehicle  operated.  Certainly  Wilson  was  not  a  "duly" 
licensed  chauffeur.  "Duly,"  in  legal  parlance,  means  according  to 
law.  It  does  not  relate  to  form  merely,  but  includes  form  and  sub- 
stance both.  Brownell  v.  Town  of  Greenwich,  114  N.  Y.  527,  22  N. 
E.  24,  4  L.  R.  A.  685,  and  cases  cited ;  Youngs  v.  Perry,  42  App.  Div. 
249,  59  N.  Y.  Supp.  19;  HoUis  v.  Brooklyn  Heights  R.  Co.,  128  App. 
Div.824,  113N.  Y.  Sup.p.  4. 

As  matter  of  fact,  Wilson's  presence  in  the  car  with  the  defendant's 
son  was  not  for  the  purpose  of  complying  with  the  provisions  of  the 
Highway  Law.  He  was  not  riding  with  the  son  for  any  such  purpose. 
His  presence  was,  in  fact,  purely  accidental.  He  was  picked  up  as  a 
social  companion,  rode  in  the  back  seat  of  the  car,  and  in  no  way  as- 
sumed to  control  or  direct  the  operation  of  the  car.  It  is  not  even 
claimed  that  the  father  knew  of  his  presence,  or  that  he  possessed  any 
license  whatever.  Nor  did  the  son  claim  to  know  of  that  fact,  or 
place  any  reliance  thereon. 

We  see  no  reason  for  disturbing  the  verdict  The  motion  for  a  new 
trial  is  therefore  denied. 


(91  Misc.  Rep.  60) 

H.  G.  VOGEL  CO.  v.  REINHABDT. 

(Supreme  Court,  Appellate  Term,  First  Department    June  28,  1916.) 

CONTBACTB   <S=»319 — CONSTRTJCTIOW — COMPENSATION — "SERVICES." 

Plaintiff  entered  Into  an  agreement  with  defendant  for  equipping  a 
factory  with  a  system  of  flre  extinguishers.  The  agreement  provided  that, 
if  plaintiff's  work  should  be  discontinued  by  fire,  there  should  become 
and  be  Immediately  due  and  payable  on  account  of  the  work  a  sum  equal 
to  the  value  of  the  materials,  labor,  and  services  furidshed  at  the  date 
of  such  discontinuance.  The  title  was  to  remain  In  plaintiff  until  the 
material  and  equipment  was  fully  paid  for.  Before  any  port  of  the  equip- 
ment was  actually  attachetl  to  the  building,  it  was  destroyed  by  fire. 
Held,  that  the  word  "services,"  as  used  in  the  contract.  Included  the 
surveying  of  the  property  preparatory  to  making  the  pl.ins  and  securing 
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the  details  of  the  sprinkler  system,  and  that  plaintiff  coodd  recoTer'tbe 
reasonable  value  thereof. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §S  1458,  1476, 
1477,  1470,  1493-1507 ;  Dec.  Big.  <8=5310. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Service.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  H.  G.  Vogel  Company  against  George  N.  Reinhardt. 
From  a  judgment  for  defendant,  and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed  and  remanded. 

See,  also,  89  Misc.  Rep.  606,  153  N.  Y.  Supp.  906. 

Argued  May  terra,  1915,  before  GUY,  LEHMAN,  and  WHIT- 
AKER,  JJ. 

David  Bernstein,  of  New  York  City  (I.  Maurice  Wormser,  and 
David  Bernstein,  both  of  New  York  City,  of  counsel),  for  appellant. 

Adolph  E.  Gutgsell,  of  New  York  City  (Adolph  E.  Gutgsell  and 
George  H.  Taylor,  Jr.,  both  of  New  York  City,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  On  or  about  May  3,  1911,  the  plaintiff  made  a 
contract  in  writing  with  the  defendant  for  equipping  defendant's  fac- 
tory with  a  system  of  fire-extinguishing  apparatus  at  a  cost  of  $1,133. 
The  agreement  provided  that,  if  plaintiff's  work  should  be  discontin- 
ued by  fire  or  other  cause  not  the  fault  of  the  plaintiff  "there  shall 
become  and  be  immediately  due  and  payable  from  you  [defendant]  on 
account  of  the  work  a  sum  equal  to  the  value  of  the  materials,  labor, 
and  services  furnished  at  ,the  date  of  such  discontinuance."  It  was 
also  stipulated  that  title  should  remain  in  the  plaintiff  to  the  materials 
and  equipment  until  fully  paid  for,  and  that,  if  it  became  necessary 
for  the  plaintiff  to  remove  any  part  of  the  equipment  because  of  de- 
fault in  payment,  the  plaintiff  should  be  paid  the  reasonable  value  of 
installing  and  removing  the  equipment  and  any  other  expense  in- 
curred for  loss  or  injury  to  the  property. 

On  June  17,  1911,  before  any  part  of  the  equipment  was  actually 
attached  to  the  building,  the  defendant's  factory  was  destroyed  by 
fire.  The  plaintiff  introduced  evidence  tending  to  show  the  rendition 
of  services  necessary  to  the  performance  of  its  contract  prior  to 
the  fire,  and  evidence  was  also  given  of  the  value  of  these  services. 
The  defendant  claimed  that,  as  no  part  of  the  equipment  was  actually 
attached  to  the  building  on  June  17,  1911,  no  materials,  labor,  or  serv- 
ices were  furnished  by  the  plaintiff  within  the  meaning  of  the  con- 
tract. The  court  sustained  this  view,  and  at  the  close  of  plaintiff's 
case  granted  defendant's  motion  for  the  dismissal  of  the  complaint. 

The  plaintiff  was  entitled  to  a  more  favorable  construction  of  the 
contract.  The  agreement  is  that  in  the  contingency  provided  for  de- 
fendant shall  pay  for  the  value  of  the  materials,  labor,  and  services 
furnished,  and  the  use  of  the  word  "services"  indicates  that  in  such 
event  the  plaintiff's  right  should  not  be  limited  to  the  value  of  the 
labor  performed  in  the  actual  annexation  of  the  apparatus  to  the 
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defendant's  building.  It  is  a  fair  assumption  that  the  value  of  the 
services  testified  to  at  the  trial,  which  included  the  surveying  of  the 
property  preparatory  to  the  making  of  the  plans,  securing  the  details, 
and  preparing  drawings  of  the  sprinkler  system,  entered  into  the  to- 
tal charge  of  $1,133  made  under  the  contract;  and  it  is  reasonable  to 
conclude,  from  the  language  used  by  the  parties,  that  they  intended 
that,  if  the  contract  was  discontinued  by  the  occurrence  of  a  fire,  the 
plaintiff  should  be  reimbursed  for  the  actual  value  of  the  services 
and  labor  necessarily  furnished  in  preparing  the  equipment.  This 
would  seem  to  be  the  result  where  there  is  an  implied  condition  excus- 
ing performance  in  a  certain  event  (Butterfield  v.  Byron,  153  Mass.  517, 
27  N.  E.  667,  12  L.  R.  A.  571,  25  Am.  St.  Rep.  654,  approved  in  Do- 
lan  V.  Rodgers,  149  N.  Y.  at  page  494,  44  N.  E.  167),  and  the  language 
of  the  parties  in  connection  with  the  express  condition  in  this  case 
does  not  indicate  a  contrary  intention.  See  Hayes  v.  Gross,  9  App.  Div. 
12,  40  N.  Y.  Supp.  1098. 

In  Dickinson  v.  Gray  (Ky.)  8  S.  W.  876,  the  contract  under  construc- 
tion provided  that  in  the  event  of  the  cancellation  of  the  contract  of 
the  principal  contractor  the  subcontractor  should  be  paid  for  labor 
done  and  materials  "furnished"  up  to  the  date  of  such  cancellation, 
and  the  Court  of  Appeals  of  Kentucky  held  that  the  word  "furnished" 
was  not  equivalent  to  the  word  "delivered,"  that  the  right  of  the  sub- 
contractor to  recover  for  materials  furnished  was  not  restricted  to 
such  materials  as  had  been  delivered,  inspected,  and  received  at  the 
time  of  the  cancellation  of  the  contract,  but  that  he  was  also  entitled  to 
be  paid  for  materials  procured  or  prepared  to  be  furnished  for  the 
work. 

We  think  that  the  plaintiff  was  entitled  under  the  agreement  sued 
upon  to  recover  the  reasonable  value  of  the  services  actually  and  nec- 
essarily furnished  in  preparing  the  specific  equipment,  and  also  for 
the  value  of  materials,  if  any,  actually  furnished  at  defendant's  build- 
ing and  destroyed  or  lost  in  the  fire.  The  plaintiif  made  out  a  prima 
facie  case,  and  it  was  error  to  dismiss  the  complaint. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 


ROSEN-STEINSITZ  v.  WANAMAKBR. 

(Supreme  Court,  Appellate  Term,  First  D^artmeut    June  28,  1915.) 

Neouoence  €=s>44 — ^What  Constitutes — Condition  op  Bcildino. 

That  plalutLS  was  injured  upou  leaving  the  dressing  room  in  defend- 
ant's store,  when  a  rubber  mat  lying  unfastened  on  the  marble  floor 
sllpi)ed,  does  not  show  defendant's  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  §  58;  Dec.  Dig. 
«=.44.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 
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Action  by  Rosie  Rosen-Steinsitr  against  John  Wanamaker,  New 
York.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

James  F.  Mahan,  of  New  York  City  (John  L.  Coe,  of  New  York 
Citv,  of  counsel),  for  appellant. 

Simon  S.  Hamburger,  of  New  York  City  (Lionel  P.  Kristeller,  o* 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sues  in  negligence.  While  in  the  defendant's 
store,  and  upon  leaving  the  dressing  room,  she  stepped  on  a  rubber 
mat  which  lay  unfastened  on  the  marble  floor,  and  the  mat  slipped, 
and  she  fell  and  was  injured. 

As  there  was  no  proof  of  any  negligence  on  the  part  of  defendant, 
the  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


KRAUSS  ▼.  McNAMER 
(Sapreme  Coart,  Appellate  Term,  First  Department    Jane  28,  1916.) 

Appeal  and  Ebrob  €=>1003 — Revhew — Evidence. 

Where  the  record  points  to  but  one  conclusion,  a  verdict  not  In  accord- 
ance therewith  wlU  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  (f  3938- 
3843 ;  Dec  Dig.  «3»1003.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Pauline  Krauss  against  James  L.  McNamee.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Isador  Goetz,  of  New  York  City,  for  appellant. 
Max  Steindler,  of  New  York  City,  for  respondent 

PER  CURIAM.  In  September,  1914,  there  was  due  to  the  firm 
of  Rudolph  C.  Blancke  &  Co.  from  Henry  Krauss,  the  husband  of  this 
plaintiff,  the  sum  of  $447.50,  for  flour  sold  by  them  to  Henry  Krauss. 
Henry  Krauss  in  1910  was  the  owner  of  a  building  at  24  Avenue  D,  in 
this  city,  where  he  conducted  the  bakery  business.  The  cellar  of  the 
building  was  the  bakery,  the  ground  floor  was  used  for  the  sale  of  bread, 
etc.,  and  the  rooms  above  were  used  for  living  purposes.  On  October 
1,  1914,  the  defendant,  a  city  marshal,  made  a  levy  upon  27  bags  of 
flour,  then  in  the  bakery,  by  virtue  of  an  execution  issued  upon  a 
judgment  theretofore  obtained  by  Blancke  &  Co.  upon  said  claim. 
The  flour  was  sold  at  public  auction,  and  the  plaintiff,  claiming  to  be 
the  owner,  has  recovered  a  judgment. 

The  undisputed  testimony  taken  upon  the  trial  shows  that  the  plain- 
tiff and  her  husband  lived  together,  and  that  for  the  past  20  years 
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she  had  been  helping  her  husband  in  his  business.  In  1913  the  hus- 
band became  financially  embarrassed.  He  owed  about  $1,800.  Ac- 
tions were  threatened.  In  April,  1913,  he  admitted  his  inability  to 
pay,  and  obtained  from  the  agent  of  Blancke  &  Co.  further  time  to  pay 
their  bill.  In  that  month  he  transferred  the  building  aforesaid  to  his 
wife.  For  what  consideration  does  not  appear.  After  the  transfer, 
she  went  to  Europe  in  May,  1913,  and  did  not  return  until  the  fol- 
lowing September.  In  May,  1913,  the  husband  claims  that  he  trans- 
ferred the  going  business  to  his  stepson  Samuel,  without  considera- 
tion. This  son  lived  with  Mr.  and  Mrs.  Krauss  as  one  of  the  family. 
Krauss  claims  that  Samuel  ran  the  business  until  the  return  of  Mrs. 
Krauss,  when  he  turned  it  over  to  her,  also  without  consideration. 
This  last  transfer  was  in  October  or  November,  1913.  Up  to  the  time 
of  the  levy,  the  telephone  was  carried  in  the  name  of  Henry  Krauss. 
At  that  time  bills  were  found  in  the  bakery  for  goods  purchased  by 
Henry.  In  September,  1913,  Henry  Krauss  made  and  signed  an  ap- 
plication in  his  own  name  for  a  license  to  carry  on  the  bakery,  and  this 
license  was  issued  to  him  in  January,  1914,  and  was  conspicuously  dis- 
played in  the  store  at  the  time  of  the  levy.  The  business  was  at  all 
times  carried  on  in  the  same  manner  as  before  the  transfers ;  Henry 
apparently  running  the  business  and  buying  the  supplies  as  formerly. 
It  is  seldom  possible  to  prove  fraud,  except  by  proving  the  facts  and 
circumstances  which  constitute  the  fraud  or  which  are  attendant  upon 
it.  In  determining  whether  or  not  fraud  has  been  committed,  every 
fact,  circumstance,  and  incident  may  be  taken  into  account;  and  al- 
though separate  incidents,  when  taken  alone,  may  not  produce  convic- 
tion as  to  the  existence  or  nonexistence  of  the  alleged  fraud,  yet,  when 
all  the  circumstances  combined  produce  that  conviction,  it  is  as  legally 
established  as  though  such  conviction  was  created  by  the  most  pos- 
itive evidence.  "Where  the  record  discloses  a  state  of  facts  which 
can  reasonably  lead  to  only  one  conclusion,  we  are  bound  to  set  aside  a 
verdict  which  is  not  in  accordance  with  that  conclusion."  Levine  v. 
Spiegel,  153  N.  Y.  Supp.  827,  May  Appellate  term,  1915,  not  yet  of- 
ficially reported. 

The  testimony  in  this  case  points  to  but  one  conclusion,  and  there 
must  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 


HSNRX  KUPFKR  &  CO.  v.  PURE  DYE  SILK  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    June  28,  1915.) 

1,   COBPOBATIONB  ^=>410 — ^AOTHOBITY   OP  AOENT — SaI.ES. 

In  an  action  to  recover  for  goods  sold  and  delivered,  where  it  appeared 
that  the  parties  had  been  dealing  together  for  two  years,  that  defendant's 
president  usually  called  and  gave  orders  for  the  gootls  or  telephoned  and 
then  sent  a  written  order  signed  by  himself,  and  tliat  on  several  occa- 
sions his  son  had  been  sent  with  such  written  orders  and  had  received 
the  goods,  and  that  the  goods  in  suit  had  been  delivered  without  any 
telephone  order  on  orders  signed  by  the  son  in  defendant's  name,  some- 
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times  on  plalntifCs  stationery,  and  had  been  sold  by  the  son,  who  appro- 
priated tbfi  proceeds  to  his  own  use,  the  defendant  was  not  liable. 

[Ed.  Xote.— For  other  cases,  see  Corporations,  Cent  Dig.  f§  162&-1632; 
Dec.  Dig.  <S=»410.] 

2.  CoBPoRATioNS  ®=»432— Relation— Prfsumption  feom  Cotjksk  op  Deauno. 
Evidence  of  the  course  of  dealing  between  the  parties  held  insufficient 
to  establish  the  son's  agency. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {{  1717,  1718, 
1724, 1726-1736, 1737,  1743, 1762;  Dec.  Dig.  «=»432.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Henry  Kupfer  &  Co.  against  the  Pure  Dye  Silk  Com- 
pany. Judgment  for  plaintiff,  entered  upon  trial  by  the  court,  and 
defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  June  term,  1915,  before  GUY,  BIJUR,  and  PAGE,  JJ. 

Samuel  Fingerhut,  of  New  York  City,  for  -appellant. 

Leo  G.  Rosenblatt,  of  New  York  City,  for  respondent.  '' 

PAGE,  J.  [1]  This  action  was  to  recover  for  goods  sold  and  de- 
livered. Plaintiff  and  defendant  had  been  dealing  together  for  about 
two  years.  Usually  Mr.  Isaac  L.  Miller,  defendant's  president,  called 
personally  at  plaintiff's  store  and  gave  orders  for  the  goods.  In 
other  transactions  it  was  understood  that  Isaac  L.  Miller  would  call 
up  over  the  telephone  and  then  send  a  written  order  signed  by  him- 
self. On  several  occasions  George  D.  Miller,  son  of  Isaac  L.  Miller, 
was  sent  with  these  written  orders  and  received  the  goods. 

For  the  goods  for  which  this  action  was  brought,  it  is  conceded  that 
no  prior  telephone  order  had  been  received,  and  the  goods  were  de- 
livered on  orders  signed  by  George  D.  Miller,  and  in  two  instances 
written  by  George  D.  Miller  on  the  plaintiff's  stationery  and  in  the 
presence  of  plaintiff's  salesman.  The  receipts  were  signed  in  de- 
fendant's name,  "by  George  D.  Miller."  No  proof  was  given  that  the 
goods  were  ever  received  by  the  defendant.  On  the  contrary,  George 
D.  Miller  testified  that  he  received  the  goods  himself  and  sold  them 
and  appropriated  the  proceeds  to  his  own  use. 

[2]  There  was  no  proof  of  agency  in  George  D.  Miller,  nor  could 
any  agency  be  presumed  from  the  course  of  dealing  between  the  par- 
ties. The  plaintiff  made  no  effort  to  have  the  orders  confirmed  prior 
to  delivery.  There  would  seem  to  be  no  legal  ground  for  holding  the 
defendant  liable  for  the  goods  sold  and  delivered  to  George  D.  Miller. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 
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PEOPLE  ex  rel.  OSBORNE  v.  BOARD  OF  SUP'RS  OF  WESTCHESTER 

COUNTY. 

(Supreme  Court,  Ai^>ellate  DiTision,  Second  Department.    June  17,  1915.) 

1.  Attobnet  Genbrai.  «=b>2— Deputies— Compensation. 

That  relator,  who  claimed  compensation  from  the  county  under  Execu- 
tive Law  (Consol.  Laws,  c.  18)  J  62,  subd.  2,  as  amended  by  Laws  1911,  c. 
14,  for  legal  seirices,  was  In  the  appointment  described  as  a  Special  At- 
torney General  authorized  to  perform  special  services,  does  not  affect  bis 
right. 

{Ed.  Note. — For  other  cases,  see  Attorney  General,  Cent  Dig.  {  2 ;  Dea 
Dig.  <S=>'2.] 

2.  CoumiEB  ®s>137— Chaboes  Aoainst— Compensatioh  of  Deputy  Attorney 

Genebal. 

Under  Executive  Law,  §  62,  subd.  2,  as  amended  by  Laws  1911,  c.  14, 
providing  that,  when  the  Attorney  General  or  any  of  his  deputies  shall 
be  required  by  the  Governor  to  attend  any  term  of  the  Supreme  Court,  or 
to  appear  before  the  grand  jury  to  manage  and  conduct  criminal 
actions  or  proceedings,  all  expenses  Incurred  by  the  Attorney  General, 
including  the  compensation  or  salary  of  all  deputies,  shall  be  a  county 
charge,  the  compensation  of  deputies  so  appointed  must  be  fixed  by  the 
Attorney  General. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  $  203 ;  Dec  Dig. 
<e=137.] 

8.  Counties  $=9137 — Charges  Against— Compensation  of  Deputy  Attorney 
Genebai^ 

Where  a  Special  Attorney  General  is  appointed  by  the  Governor  to 
perform  special  acts,  in  order  for  his  salary  and  expenses  to  be  a  county 
charge,  his  apiK>intmeut  need  not  be  filed  with  the  Secretary  oif  State 
under  Public  Officers  Law  (Consol.  Laws,  c.  47)  $  9. 

[Ed.  Note. — ^For  other  cases,  see  Counties,  Cent.  Dig.  {  203 ;  Dtet  Dig, 
<§=>137.] 

4.  Counties  <S=»137— Charges  Against— Compensation   or  Deputy  Attor- 

ney General. 

Where  an  Assistant  Attorney  General  is,  under  Executive  Law,  |  62, 
subd.  2,  as  amended  by  Laws  1911,  c.  14,  appointed  to  perform  certain 
acts,  the  order  need  not  contain  a  special  t>rovl8ion  superseding  the  dis- 
trict attorney,  in  order  for  the  salary  and  expenses  of  the  Assistant 
Attorney  General  to  become  a  county  charge. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent.  Dig.  f  203;  Dec.  Dig. 
«=»137.1 

5.  CJounties  ®=3l37— Charges  Against— Compensation  of  Deputy  Attorney 

GeneraI/. 

Before  an  Assistant  Attorney  General  can  recover  from  a  county  his 
salary  and  expenses  for  attending  proceedings,  it  must  appear  that  be 
was  formally  appointed  by  the  Governor  in  accordance  with  Executive 
Ijaw,  §  02,  subd.  2,  as  amended  by  Laws  1011,  c.  14. 

[Ed.  Note. — For  other  cases,  see  Counties,  Cent.  Dig.  §  203;  Dec.  Dig. 
«=»137.1 

Certiorari  by  the  People,  on  the  relation  of  James  W.  Osborne, 
against  the  Board  of  Supervisors  of  the  County  of  Westchester,  to  re- 
view a  determination  of  the  board.  Determination  confirmed,  and  writ 
dismissed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

fissFor  other  cases  see  same  topic  ft  KEY-NUMBER  la  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  PBOPLB  V.  BQABD  OF  SUP'pS  267 

James  W.  Osborne,  of  New  York  City  (Gilbert  D.  lamh,  of  New 
York  City,  on  the  brief),  for  relator. 
Charles  A.  Van  Auken,  of  New  Rochelle,  for  respondent 

THOMAS,  J.  [1,2]  The  present  question  is  whether  the  relator 
had  the  status  intended  by  subdivision  2  of  section  62  of  the  Executive 
Law,  as  amended  by  chapter  14  of  the  Laws  of  1911.  Certain  facts 
are  conditions  precedent  to  the  capacity  he  asserts:  (1)  The  relator 
must  have  been  a  deputy  of  the  Attorney  General ;  (2)  the  Governor 
must  have  required  attendance  by  the  Attorney  General  or  one  of  his 
deputies  before  the  grand  jury  for  the  purpose  of  managing  and  con- 
ducting a  proceeding  specified  in  the  requirement  of  the  Governor.  In 
case  the  status  be  established,  the  "expenses  incurred  by  the  Attorney 
General,  including  the  salary  or  other  compensation  of  all  deputies 
employed,"  becomes  a  county  charge.  The  relator  was  in  the  appoint- 
ment described  as  a  Special  Deputy  Attorney  General,  authorized  to 
pursue  a  defined  line  of  investigation  of  charges  relating  to  the  conduct 
of  a  state  prison,  and  to  prosecute  persons  involved  in  the  charges. 
The  Attorney  General  may  appoint  two  deptfties  at  salaries  fixed  and 
"such  other  deputies  as  he  may  deem  necessary  and  fix  their  compensa- 
tion." It  does  not  impair  the  validity  of  the  appointment  that  the  offi- 
cer is  termed  a  "Special  Deputy  Attorney  General."  That  means  mere- 
ly that  he  is  a  deputy  specialized  for  the  purpose  named.  But  the 
Attorney  General  must  fix  his  compensation.  It  is  such  compensation, 
tc^ether  with  the  expenses,  that  is  a  charge  upon  the  county,  provided 
he  be  directed  to  act  pursuant  to  section  62,  as  amended  by  the  act  of 
1911  (chapter  14). 

But  the  relator  demands  that  the  board  of  supervisors  pay  a  compen- 
sation not  fixed  by  the  Attorney  General,  as  the  statute  requires,  but 
fixed  by  the  supervisors  in  accordance  with  evidence  submitted  to  it, 
whereupon  its  action  would  be  subject  to  the  consideration  of  the  court 
in  case  a  review  were  had.  In  such  case  the  appointee  would  recover 
his  compensation  by  proving  the  value  of  his  services,  and  not  pursuant 
to  the  statutory  power  of  the  Attorney  General  to  fix  them.  This  sub- 
stitutes a  method  of  ascertaining  the  compensation  by  one  method 
while  the  statute  states  other  exclusive  means  of  doing  it.  In  my  judg- 
ment that  cannot  be  done.  The  statute  did  not  intend  that  public  offi- 
cers should  be  compensated  upon  the  basis  of  a  quantum  meruit,  as 
courts  might  determine  the  same.  While  I  conclude  that  the  relator 
could  be  and  was  duly  appointed  a  Deputy  Attorney  General  for  the 
limited  purpose  mentioned,  yet  his  compensation  has  not  been  fixed  by 
the  Attorney  General,  and  the  board  could  not  act  in  the  absence  of  it. 

[3]  It  was  not  necessary  to  file  the  appointment  with  the  Secretary 
of  State,  under  Public  Officers  Law  (chapter  47,  Consolidated  Laws)  § 
9.  The  purpose  of  the  section  is  to  furnish  a  record  of  the  designation 
by  the  principal  officer  of  the  order  in  which  his  deputies  shall  act  in 
case  of  his  absence,  inability,  or  in  case  of  a  vacancy  in  the  office.  It 
has  no  wider  or  other  application. 

[4]  Neither  is  a  special  provision  superseding  the  district  attorney 
needed.     If  the  Governor  duly  make  tie  requirement,  the  Attorney 


Digitized  by 


Google 


268  154  NBW  YORK  SUFPLBUBNT  (Sup.  Ct. 

General  or  his  deputy  attending  pursuant  to  it  and  within  its  limits 
supersedes  the  district  attorney,  save  so  far  as  the  substituting  officer 
directs  the  conduct  of  the  district  attorney.  The  Attorney  General 
within  the  compass  of  the  requirement  exercises  the  functions  of  the 
district  attorney,  but  the  latter  may  be  required  to  act  in  conjunction 
with,  and  in  subjection  to,  the  state  officer. 

[61  But  that  indicates  how  important  it  is  that  there  be  a  formal 
requirement  by  the  Governor.  His  requisition  (1)  is  the  authority  of 
the  Attorney  General  to  attend  the  term  of  cou,rt  or  to  appear  before 
the  grand  jury;  (2)  it  defines  the  scope  of  his  actiop;  (3)  it  curtails 
by  its  terms  the  functions  of  the  district  attorney,  and  takes  away  from 
him  pro  tanto  duties  and  powers  granted  and  imposed  by  law ;  (4)  it 
apprises  courts,  grand  jurors,  and  all  concerned  of  the  substitution  of 
one  public  officer  for  another.  In  the  present  case  there  was  no  requi- 
sition. There  is  evidence  by  affidavits  not  before  the  supervisors,  but 
made  a  part  of  the  petition,  that  the  Governor  requested  the  Attorney 
General 'to  appoint  deponent  a  Deputy  Attorney  General,  and  in  con- 
nection therewith  directed  the  Attorney  General,  upon  deponent's 
appointment,  to  attend  by  the  deputy  before  a  grand  jury  of  the  county 
of  Westchester  to  manage  and  conduct  a  criminal  proceeding  relating 
to  the  charges  made  as  to  Sing  Sing  Prison,  as  more  fully  described 
by  the  affidavit.  Therein  is  the  requirement,  contained  merely  in  a 
conversation,  of  which  there  is  no  official  record.  Upon  that  parol  di- 
rection rests  such  authority  as  the  Attorney  General  had  to  send  the 
relator  to  the  duty,  and  upon  it,  if  it  is  effective,  the  district  attorney 
was  suspended  from  his  functions,  and  to  rt  alone  must  all  the  official 
bodies  of  the  state  have  looked  to  discover  the  official  status  of  the 
relator  and  what  authority  remained  in  the  district  attorney. 

When  the  relator  laid  his  claim  before  the  supervisors,  they  found 
no  evidences  of  the  right  of  the  Attorney  General  or  his  deputy  to 
appear.  If  such  authority  could  be  presumed,  the  presumption  is  over- 
come by  the  evidence  of  the  facts  later  furnished  by  the  relator.  I 
cannot  read  subdivision  2  of  chapter  14  of  the  Laws  of  1911  without 
concluding  that  the  Governor  was  to  manifest  his  command  in  an  offi- 
cial form,  defining  the  powers  conferred  upon  the  Attorney  General 
and  correspondingly  withdrawn  from  the  district  attorney.  The  ap- 
pointment of  the  relator  was  ineffective  in  that  regard,  as  the  function 
resided  alone  with  the  executive.  It  seems  clear  that  the  Attorney 
General  employed  the  relator  as  a  competent  attorney  to  represent  him 
in  the  particular  matter;  but,  while  seeking  to  authorize  him,  as  he 
might  well  do,  and  as  I  think  he  did  do,  under  section  65  of  the  Execu- 
tive Law,  he  erred  in  attempting  to  bring  the  matter  within  section  62, 
amended  as  stated.  But  the  fact  remains  that  the  Attorney  General 
employed  the  relator  for  the  crfEce,  and  was  enabled  to  do  so. 

The  determination  of  the  board  of  supervisors  of  Westchester  coun- 
ty should  be  confirmed,  and  the  writ  dismissed,  with  $50  costs  and 
disbursements.    All  concur. 
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(91  Misc.  ReiK  101) 

P£X)PIiQ  T.  WTOKOrF. 

(Supreme  Court,  Special  Term,  Queens  County.    June  14,  1915.) 

1.  Embezzlement  €=»44 — Evidence — Suiticienct. 

Evidence  held  not  to  sustain  a  conviction  for  larceny. 
[Ed.  Note. — For  other  eases,  see  Embezzlement,  Cent  Dig.  U  67-70; 
Dec.  Dig.  «=s>44.] 

2.  Embezzlement    ig=34 — Intent — Evidence. 

To  Justify  a  conviction  of  larceny  of  money,  It  is  necessary  to  sbow 
that  accused  appropriated  tbe  money  to  uses  ottier  than  that  for  which  It 
was  received,  and  that  a  olmlnal  intent  existed  when  the  appropriation 
was  made. 

[Ed.  Note.-^For  other  cases,  see  Embezzlement,  Oent  Dig.  J  1;  Dec. 
Dig.  <e=>4.] 

William  F.  Wyckoff  was  convicted  of  grand  larceny  in  the  second 
degree.  On  motion  for  a  certificate  of  reasonable  doubt  Granted,  and 
accused  admitted  to  bail. 

Eugene  N.  L,.  Young,  of  Long  Island  City,  for  the  motion. 
Denis  O'Leary,  Dist.  Atty.,  and  Frank  Adel,  Asst.  Dist.  Atty.,  of 
Evergreen,  opposed. 

BENEDICT,  J.  This  is  an  application  for  a  certificate  of  reason- 
able doubt  whether  the  judgment  of  conviction  entered  against  this  de- 
fendant should  stand,  and  for  a  stay  of  execution  of  the  judgment 
pending  the  determination  of  an  appeal  taken  to  the  Appellate  Division 
from  the  judgmeot  of  conviction  and  from  an  order  denying  the  de- 
fendant's motion  for  a  new  trial. 

The  defendatit  was  indicted,  charged  with  the  crime  of  grand  lar- 
ceny in  the  second  degree.  Trial  was  had  in  the  County  Court  of 
Queens  County  before  a  county  judge,  acting  as  county  judge  of  said 
county,  and  it  resulted  in  a  conviction  upon  which  judgment  was  im- 
posed that  the  defendant  be  impriscmed  in  the  New  York  peniten- 
tiary for  the  period  of  one  year.  The  order  to  show  cause  herein  con- 
tained a  temporary  stay  pending  the  hearing  and  determination  of  this 
application. 

[1,  2]  The  defendant  in  the  case  at  bar  was  an  attorney  and  coun- 
selor at  law  and  a  member  of  the  firm  of  Wyckoff,  Clarke  &  Frost. 
The  firm  was  engaged  in  the  general  law  practice,  but  the  business 
of  the  firm  was  chiefly  that  of  conveyancing,  examination  of  titles,  and 
investment  of  funds  for  clients  upon  bonds  secured  by  mortgages. 
The  firm  had  an  extensive  business  of  this  general  nature,  and  had 
an  office  at  No.  215  Montague  street,  Brooklyn,  another  office  in  the 
town  of  Jamaica,  in  Queens  county,  another  in  Long  Island  City,  and 
a  fourth  at  Mineola,  Nassau  county.  The  firm  had  succeeded  the  for- 
mer firm  of  Wyckoff,  Statesir  &  Frost,  and  it  and  its  predecessor  had 
been  in  business  for  a  considerable  period. 

The  defendant  was  charged  with  the  crime  of  grand  larceny  in  the 
second  degree  under  the  following  circumstances:  A  check  for  the 
stmi  of  $700,  representing  the  principal  of  a  mortgage  held  by  Fannie 
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Halsey,  one  of  the  per-sons  for  whom  the  firm  had  been  transacting 
business,  both  of  a  legal  character  and  of  a  financial  nature,  was  paid 
into  the  Brooklyn  office  of  the  firm  on  or  about  January  24,  1912, 
by  check  drawn  to  the  order  of  the  firm.  This  check  was  indorsed 
to  the  order  of  the  defendant  Wyckoff  and  deposited  in  an  account  in 
the  Mechanics'  Bank  of  Brooklyn  standing  in  the  name  of  William  F. 
Wyckoflf.  Two  payments  of  interest  upon  this  sum  were  made  to 
Jkliss  Halsey  after  the  receipt  of  the  principal  of  the  mortgage.  About 
the  1st  day  of  January,  1913,  the  firm  of  Wyckoff,  Clarke  &  Frost 
was  dissolved;  and  the  defendant  filed  a  voluntary  petition  in  bank- 
ruptcy, the  schedules  in  which  were  verified  on  the  13th  day  of  Feb- 
ruary, 1913.  Fannie  Halsey  appeared  in  the  schedule  of  creditors 
whose  claims  were  unsecured  as  a  creditor  for  $700. 

Upon  the  trial  it  appeared  by  undisputed  proof  that  the  account 
carried  in  the  name  of  William  F.  Wyckoff  in  the  Mechanics'  Bank  of 
Brooklyn  was  an  account  of  the  firm  of  Wyckoff,  Clarke  &  Frost,  and 
that  in  it  were  deposited  very  considerable  amounts  of  money  repre- 
senting the  investment  and  interest  account  of  the  firm  with  its  clients. 
These  deposits  ran  up,  as  was  testified  to  by  the  cashier  of  the  firm,  at 
about  the  time  of  this  alleged  crime,  to  $200,000  or  thereabouts  in  each 
month.  Both  of  the  partners,  Mr.  Clarke  and  Mr.  Frost,  who  were 
called  as  witnesses  by  the  people,  as  well  as  the  cashier  in  the  Brook- 
lyn office,  stated  positively  that  this  account  was  a  firm  account,  al- 
though carried  in  the  name  of  the  defendant  Wyckoff  individually.  It 
appeared  by  uncontradicted  proof  that  not  only  had  the  defendant 
Wyckoff  the  right  to  withdraw  funds  from  it,  but  that  Mr.  Frost, 
his  partner,  had  a  similar  right,  and  that  Mr.  Vanderveer,  the  cashier 
in  the  Brooklyn  office  of  the  firm,  had  a  similar  right  under  power  of 
attorney. 

It  appeared  that  in  November,  1911,  the  complaining  witness  re- 
ceived a  notification  from  the  firm  that  the  mortgage  was  to  be  paid 
off  and  that  an  assignment  of  it  was  required,  and  inclosing  a  blank 
assignment.  She  thereupon  went  to  the  office  of  the  firm  in  Jamaica 
and  saw  Mr.  Clarke.  She  executed  the  assignment  of  mortgage  and 
left  it  with  him.  The  mortgage  had  been  received  by  her  with  the  usual 
accompanying  papers  upon  the  settlement  of  the  estate- of  her  deceased 
sister,  and  all  of  these  papers  were  delivered  by  her  to  the  firm  of 
Wyckoff,  Clarke  &  Frost.  She  nowhere  stated  that  she  had  any  con- 
versation with  the  defendant  Wyckoff  personally  about  the  assignment 
of  this  mortgage.  About  the  24th  day  of  January,  1912,  the  mort- 
gage was  paid  off  at  the  Brooklyn  office  of  the  firm  by  a  check  drawn 
or  indorsed  to  the  order  of  the  firm,  and  delivered,  not  to  the  defend- 
ant Wyckoff,  but  to  Mr.  Vanderveer.  This  check  was  thereupon  in- 
dorsed by  him  with  a  stamped  indorsement,  making  it  payable  to  the 
order  of  the  defendant  personally,  and  by  another  stamped  indorse- 
ment making  it  payable  for  deposit  in  the  Mechanics'  Bank  in  the  firm's 
account  carried  in  the  defendant's  name  as  stated.  At  the  time  when 
this  money  went  into  the  firm  account  in  the  Mechanics'  Bank,  the  firm 
had  a  large  credit  balance  in  that  account ;  it  being  shown  that  during 
the  period  from  January,  1912,  until  October,  1912,  there  were  average 
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balances  in  each  month  in  that  account  running  from  $8,000  to  $36,000. 
There  is  not  even  a  scintilla  of  direct  proof  that  connects  the  defend- 
ant with  knowledge  of  the  payment  of  the  sum  of  $700,  nor  of  its  de- 
posit in  his  account.    ' 

It  appeared  without  contradiction  that  the  firm  of  WyckofF,  Clarke 
&  Frost  charged  a  commission  of  2  per  cent,  upon  the  collection  and 
payment  of  interest  which  it  made  on  account  of  its  clients.  In  regard 
to  the  two  interest  payments  made  to  the  complaining  witness  sub- 
sequently to  the  receipt  of  the  $700,  it  appeared  that  these  were  made 
in  the  customary  and  usual  course  of  the  firm's  business,  upon  its 
regular  forms  of  transmitting  interest,  in  the  firm  name,  and  it  also 
appeared  that  in  this  case  the  firm  had  deducted  its  usual  commission 
of  2  per  cent.,  and  that  its  fee  had  been  credited  to  the  firm's  account 
on  its  own  books,  and  not  to  the  individual  account  of  the  defend- 
ant Wyckoff.  There  is  no  testimony  in  the  case  to  show  that  these 
subsequent  interest  payments  were  made  with  the  defendant's  knowl- 
edge or  by  his  direction.  Other  than  the  inference  drawn  from  the 
fact  that  a  year  after  the  alleged  crime  the  defendant  included  in 
his  bankruptcy  schedules  an  acknowledgment  of  his  personal  indebted- 
ness to  the  complaining  witness,  there  is  not  in  the  case  any  proof 
supporting  the  charge  against  him  which  would  not  be  equally  applica- 
ble to  the  other  members  of  his  firm.  In  my  opinion,  criminal  intent 
on  his  part  cannot  be  predicated  solely  upon  thfe  admission  of  indebt- 
edness contained  in  his  bankruptcy  schedules,  and  without  criminal 
intent  the  conviction  cannot  stand. 

The  sum  of  $700,  representing  the  principal  of  the  mortgage,  came 
lawfully  into  the  possession  of  the  defendant's  firm  as  bailees  with  the 
consent  of  the  complaining  witness,  and  when  deposited  in  the  Me- 
chanics' Bank  it  was  still  in  the  firm's  custody.  The  indictment  charges 
that  the  crime  was  committed  on  or  about  January  24,  1912,  but  the 
case  is  barren  of  proof  of  any  felonious  intent  on  the  defendant's 
part  at  that  time,  or  even  of  knowledge  on  his  jmrt  of  the  payment. 
There  is  no  proof  as  to  what  the  firm — ^d  certainly  none  as  to  what 
the  defendant — ^was  instructed  to  do  witli  the  money  when  received, 
whether  to  retain  it  pending  investment,  or  to  reinvest  it,  or  to  pay 
it  over  immediately  upon  its  receipt  to  the  true  owner ;  nor  is  there  any 
proof  as  to  what  application  was  in  fact  made  of  it,  nor  by  whom  such 
application,  if  any,  was  made.  The  jury,  in  order  to  convict,  must 
have  found  upon  the  evidence  that  the  defendant  appropriated  the 
money  to  uses  other  than  that  for  which  it  was  received  and  that  a 
criminal  intent  existed  when  the  defendant  made  such  appropriation, 
which,  under  the  indictment,  roust  have  been  on  or  about  January  24, 
1912,  and  not  at  any  date  months  afterward.  People  v.  Meadows,  199 
•N.  Y.  1,  92  N.  E.  128:  -         •  . 

The  defendant  did  not  have,  in  my  opinion,  a  legal  trial  on  account 
of  numerous  errors  committed  in  the  exclusion  or  admission  of  the 
evidence  in  the  case;  but  it  is.  not  necessary  to  pajfticularize  tliese  er- 
rors, because  there  was  not,  as  I  view  it,  sufficient  proof  to  support 
the  verdict  of  the  jury  that  the  defendant  was  guilty  of  the  crime 
with  which  he.  was  charged  beyond  reasonable  doubt.    J' think  the  peo- 
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pie  entirely  failed  to  establish  their  case,  and  tiiat  the  indictmait  should 
have  been  dismissed  at  the  conclusion  of  the  case. 

The  application  for  a  certificate  of  reasonable  doubt  is  therefore 
granted,  and  the  defendant  will  be  admitted  to  bail  in  the  sum  of 
$2,500. 


(90  Misc.  Bep.  138.) 

FURNISS  et  al.  t.  ZIMMERMAN  et  aL 

SAME  V.  C5BUIKSHANK  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1&15.) 

1.  Tbvsts  <S=>189,  ISZ,  195,  273%,  282 — TBSTAMBNTAKr  Tbusp— AococirnNO — 

Cnauthobized  Investment — Reasonablk  Tuck  to  Sexl. 

From  the  report  of  a  referee  appointed  to  take  and  state  the  account 
of  a  testamentary  trust  m4de  for  the  benefit  of  testator's  two  daughters, 
it  appeared  that  the  corpus  of  the  last  surviving  share  would  revert  to 
testator's  heirs  and  next  of  kin,  that  contestants  were  the  only  heirs  and 
next  of  kin  who  had  not  assented  to  certain  illegal  investments  made 
by  the  trustees,  that  at  most  the  contingent  interest  of  contestants  in 
the  corpus  could  be  no  more  than  two-sixths  of  the  last  falling  in  share 
of  the  last  surviving  daughter,  that  their  share  of  the  illegal  investments 
should  be  sold  within  a  reasonable  time,  and  that  heavy  loss  would 
likely  result  from  a  forced  sale  during  the  abnormal  market  conditious 
resulting  from  the  European  war  and  the  depressed  business  conditions. 
Held,  that  at  least  a  year  should  be  allowed  after  the  conclusion  of  the 
treaty  of  European  peace  as  a  reasonable  time  within  which  to  sell  the 
two-sixths  of  the  unauthorized  investments  in  the  last  surviving  daugh- 
ter's share  of  tiie  corpus,  that  contestants'  contingent  interest  in  the 
trust  fund  should  have  priority  over  the  asseuting  parties'  share,  that 
no  sale  of  the  assenting  parties'  two-thirds  of  the  securities  could  be 
ordered  without  their  consent,  that  the  accounting  parties  could-  sell  con- 
testants' possible  contingent  two-sixths  of  the  last  surviving  daughter's 
share  of  the  corpua-to  make  payment  of  any  losses  out  of  the  proceeds 
of  the  sale,  and  that  no  distribution  of  the  corpus  could  be  made  until 
the  death  of  the  lite  beneficiary  of  the  income  of  each  respective  share 
thereof. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  {§  240,  241,  244,  245, 
250,  387,  388,  402;  Dec.  Dig.  <3=>189,  192,  195,  273%,  282.] 

2.  Teusts  €=3218 — Tbtjstees — Losses  through  Unauthorized  Investments. 

Trustees  are  chargeable  with  losses  sustained  by  nonassenting  cestuls 
que  truBtent  through  unauthorized  investmaitB,  though  the  investments 
were  made  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  fS  310-313;  Dec. 
Dig.  "©=»218.] 

3.  Trusts   €s>218 — Unauthorized    Investiosntb — Lite   Beneficiaries — Es- 

toppel. 

Life  beneficiaries  who  have  consented  to  unauthorized  investments,  as 
well  as  their  successors  in  interest,  are  estoK>ed  from  questioning  the 
propriety  of  such  investments. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {§  310-313;  Dec. 
Dig.  «=»218.] 

4k  Trusts  «=>274 — Unauthorized  Investment — Absenting  Lue  Tenants — 
Retention  of  Income  and  Principal. 

Courts  may  authorize  trustees  to  retain  the  share  of  the  income  of 
life  tenants  assenting  to  unauthorized  investments,  and  atjply  same  to 
payment  of  losses  resulting  from  such  investments,  and,  if  such  benefl- 
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Claries  become  entitled  to  Bbare  in  tbe  prlndpali  the  retentioxt  of  their 
share  of  same  until  termination  of  the  contingency  should  be  authorized. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {§  380-392,  493; 
Dec.  Dig.  <8=»274.] 
B.  Tetjsts    <g=»327 — TjNAtiTHoBiZED    Investments — Decree    Chakgiko    Trus- 
tee— Transfer  of  Securities. 

Where  a  trustee  has  Invested  the  tmst  estate  in  unanthoriced  securi- 
ties, a  decree  charging  him  with  the  amount  so  Invested  should  transfer 
the  securities  to  him,  to  enable  him  to  make  payment  out  of  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  {  487;  Dec.  Dig. 
«=»327.] 

Actions  by  William  P.  Fumiss  and  others  against  Margaret  E.  Zim- 
merman and  others  and  against  Warren  Cruikshank,  as  substituted 
trustee,  and  others.  On  cross-motion  for  final  judgment.  Ordered 
that  decree  be  submitted  in  accordance  with  opinion. 

Davies,  Auerbach  &  Cornell,  of  New  York  City,  for  plaintiffs. 

Lord,  Day  &  Lord,  of  New  York  City,  for  defendants  Zimmerman 
and  Fumiss. 

Harris  &  Towne,  of  New  York  City,  for  defendant  Cruikshank, 

GUY,  J.  [1]  Cross-motions  for  final  judgment  upon  the  report 
of  a  referee  appointed  to  take  and  state  an  account  and  report  with 
opinion.  These  were  two  motions  by  contingent  remaindermen  for  a 
judicial  settlement  of  the  accounts  of  two  trusts  under  the  will  of  Wil- 
liam P.  Fumiss,  deceased,  for  the  benefit  of  his  two  daughters,  Miss 
Clementina  Fumiss  and  Mrs.  Margaret  ©•  Zimmerman.  Decedent  died 
in  1871,  and  there  has  been  no  judicial  settlement  of  the  accounts  of  ei- 
ther tmst  since  December,  1874.  Decedent  left  six  children,  three 
sons  and  three  daughters,  of  whom  his  daughters  Miss  Fumiss  and 
Mrs.  Zimmerman  alone  survive.  He  ga.ve  each  daughter  the  income  of 
one-sixth  of  his  residuary  trust  estate  for  life;  upon  her  death  the 
corpus  to  go  to  such  of  her  issue,  brothers,  and  sisters  as  she  might 
appoint,  and,  failing  any  appointment,  to  her  surviving  sisters,  in 
equal  shares.  The  corpus  of  thef  share  of  the  last  surviving  daughter, 
who  died  childless,  would  revert  to  decedent's  heirs  at  law  and  next  of 
kin,  among  whom  the  plaintiffs  and  contestant  defendants  would  then 
each  become  entitled  to  a  one-sixth  share.  Each  of  the  decedent's 
daughters  is  over  65  years  of  age.  Miss  Fumiss  is  a  spinster ;  Mrs. 
Zimmerman  a  childless  widow. 

The  decedent's  three  daughters,  one  of  whom  died  in  1912,  know- 
ing that  they  were  entitled  to  the  whole  income  of  their  three-sixths 
of  decedent's  residuary  trust  estate,  and  believing  themselves  to  be 
also  entitled  to  the  entire  reversion  of  the  corpus  of  said  three-sixths 
by  way  of  contingent  remainders  to  the  survivors  or  surviving  sister, 
dealt  with  the  estate  by  mutual  consent  for  38  years  without  consulta- 
tion with  or  accounting  or  report  to  the  heirs,  devisees,  or  next  of  kin 
of  decedent's  three  deceased  sons.  By  mutual  consent  they  made  a 
number  of  investments  in  securities  which,  though  not  speculative  in- 
vestments, were  not  and  are  not  legal  trust  investments.  Some  small 
losses  were  sustained  on  the  sale  of  such  unauthorized  investments 

Cs»ror  oUicr  cuea  bm  aama  topic  A  KEr-NUM BER  In  all  K«y-NQmb«r«d  DlgMU  *  Indexa* 
154  N.Y.S.— 18 


Digitized  by 


Google 


274  164  NEW  YOKK  aOPPLBlIENT  (SuJ).  Ct.' 

as  have  been  sold,  and  heavy  losses  might  be  sustained  if  the  remaining 
unauthorized  investments  were  to  be  sold  at  forced  sale  during  the 
present  depression  caused  by  the  European  war.  The  plaintiffs  and 
the  contestant  defendants,  who  are  the  heirs  or  representatives  of  dev- 
isees of  two  deceased  sons  of  decedent  (the  representatives  of  one  de- 
ceased son  having  also  assented  to  the  investments  made),  claim  a  con- 
tingent reversion  in  two-sixths  of  the  remainder  of  the  corpus  of  the 
last  surviving  daughter's  share  in  the  event  of  the  last  surviving  daugh- 
ter dying  childless.  The  referee  reported  that  the  accounting  executors 
should  be  surcharged  with  the  cost  of  the  unauthorized  investments, 
viz.,  $655,259.21,  but  that,  as  all  three  of  decedent's  daughters,  as  well 
as  the  representatives  of  one  deceased  son,  had  approved  the  unauthor- 
ized investments,  as  against  them  the  accounting  parties  are  entitled  to 
be  relieved  of  at  least  two-thirds  of  any  loss  on  the  last  dying  daugh- 
ter's share ;  that  the  whole  of  the  unauthorized  investments  should  be 
sold  within  a  reasonable  time,  and,  when  sold,  the  objecting  parties' 
shares  of  the  trust  fund  to  have  a  priority  over  the  share  of  the  as- 
senting parties. 

Considering  that  at  the  most  the  contestants'  contingent  interest  in 
the  corpus  can  be  no  more  than  two-sixths  of  the  last  filling  in  share 
of  the  last  surviving  daughter,  and  not  overlooking  the  heavy  loss  to 
all  parties  likely  to  result  from  a  forced  sale  of  the  securities  during 
the  abnormal  market  conditions  resulting  from  the  European  war 
and  the  present  depressed  business  conditions,  I  think  that  at  least  a 
year  should  be  allowed  after  the  conclusion  of  a  treaty  of  European 
peace  as  a  reasonable  time  within  which  to  sell  the  two-sixths  of  the 
unauthorized  investments  in  the  last  surviving  daughter's  share  of  the 
corpus.  In  order  to  avoid  unnecessary  loss,  such  sale  of  said  two- 
sixths  of  said  securities  will  be  ordered,  the  objecting  parties'  contin- 
gent share  of  the  trust  fund  to  have  a  priority  of  payment  over  the  as- 
senting parties'  share.  No  sale  of  the  assenting  parties'  two-thirds  of 
said  securities  can  be  ordered  or  decreed  without  their  consent.  More- 
over, the  accounting  parties  are  entitled  to  sell  the  contestants'  pos- 
sible contingent  two-sixths  of  the  last  surviving  daughter's  share  of 
the  corpus  in  order  to  enable  them  to  make  payment  of  any  losses  out 
of  the  proceeds  of  the  sale.  No  distribution  of  any  of  the  principal  of 
the  corpus  can  be  made  until  the  death  of  the  life  beneficiary  of  the 
income  of  each  respective  share  thereof. 

[2-4]  Triistees  are  chargeable  with  losses  that  may  be  sustained  by 
nonassenting  cestuis  que  trustent  through  unauthorized  investments, 
although  such  investments  were,  as  in  the  case  at  bar,  made  in  good 
faith.  Matter  of  Hall,  164  N.  Y.  196,  198-200,  58  N.  E.  11.  Life 
beneficiaries  who  have  consented  to  unauthorized  investments,  as  well 
as  their  successors  in  interest,  are  estopped  from  questioning  their 
propriety.  Courts  may  authorize  trustees  to  retain  such  assenting  life 
tenants'  share  of  the  income  and  apply  it  to  the  payment  of  the  losses 
resulting  from  the  unauthorized  investment.  If  assenting  life  bene- 
ficiaries may  become  entitled  to  share  in  the  principal,  the  retention  of 
their  share  of  the  principal  of  the  investment  until  the  determination 
of  the  contingency  should  be  authorized.    Matter  of  Hall,  164  N.  Y. 
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196, 201,  58  N.  E.  11 ;  Woodbridge  v.  Bockes,  59  App.  Div.  503,  515- 
521,  69  N.  Y.  Supp.  417,  affirmed  170  N.  Y.  596,  600-603,  63  N.  U. 
362;  Butterfield  v.  Cowing,  112  N.  Y.  486,  492,  20  N.  E.  369. 
.  [B]  Where  a  trustee  has  invested  the  trust  estate  in  unauthorized 
securities  a  decree  charging  him  with  the  amount  so  invested  should 
transfer  such  securities  to  him,  to  enable  him  to  make  payment  out  of 
their  proceeds,  as  otherwise  he  might  be  rendered  incapable  of  com- 
plying with  the  decree.  Matter  of  Niks,  113  N.  Y.  553,  554, 21  N.  E. 
687.  So,  also,  where  a  trustee  invested  estate  in  mortgages  or  real  es- 
tate without  any  authority  in  the  will,  a  decree  charging  him  with  the 
cash  amount  of  such  investment  should  vest  title  to  it  in  him  individ- 
ually, so  that  he  may,  if  necessary,  make  use  of  the  mortgages  in  order 
to  comply  with  the  decree.  Matter  of  Ryer,  94  App.  Div.  449,  451, 
452,  88  N.  Y.  Supp.  52,  affirmed  180  N.  Y.  532,  72  N.  E.  1150;  Mat- 
ter of  Maitland,  81  App.  Div.  633,  81  N.  Y.  Supp.  19,  affirmed  178  N. 
Y.  612,  70N.  E.  1102. 

The  reference  herein  was  a  reference  to  take  and  state  an  account 
and  report  thereon,  not,  as  has  been  erroneously  assumed,  a  reference 
to  hear  and  determine  all  the  issues.  Power  to  direct  judgment  was 
not  conferred  upon  the  referee,  but  remained  still  to  be  exercised  by 
the  court  upon  the  filing  of  the  report  of  the  referee.  So  far  as  the 
report  states  the  account,  it  will,  with  the  modifications  and  corrections 
above  indicated,  be  adopted  by  the  court  Full  commissions  will  be 
allowed  to  the  trustees. 

Submit  decree  in  accordance  herewith. 


ITHEIX  V.  MALONB. 
(Supreme  Conrt,  Special  Term,  Kings  County.    May  12,  1915.) 

1.  TBU8T8    ®=»289 — ^DUTY    OP   TKTJSTEE — ^ACCOUNTS. 

The  flduclary  relation  of  a  trustee  to  a  beneficiary  requires  that  the 
trustee  keep  proper  and  accurate  accounts. 

[Kd.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  S  408;    Dec.  Dig. 

€=»2fc9.] 

2.  Tbusts  €=9326 — Trustee — Confirmation  of  Accounts — Burden  of  Proof. 

Where  a  trustee  seeks  judicial  confirmation  of  his  account,  the  burden 
of  proof  Is  upon  him  to  show  honest  dealing. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent.  Dig.  {  486;  Dec.  Dig. 
«=9326.] 

3.  Trusts   *=»326 — Trustee's   Accounts — Accubact — Sufbiiciency   op   Evi- 

dence. 

Evidence  as  to  their  accuracy  held  Insufficient  to  sustain  referee's  re- 
port confirming  accounts  of  defendant  trustee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  {  4S6;  Dec.  Dig. 
«=s>326.1 

Accounting  by  Olive  B.  Malone,  in  which  Emma  F.  Ithell  files  objec- 
tions. On  plaintiff's  exceptions  to  the  report  of  the  official  referee. 
Exceptions  sustained. 
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Wingate  &  Cullen,  of  New  York  City  (Clarence  Sage  Woodman,  of 
New  York  City,  of  counsel),  for  plaintiff. 
Frank  B.  Vermilya,  of  New  York  City,  for  defendant. 

BENEDICT,  J.  [1,2]  The  motion  made  by  the  defendant  for  con- 
firmation of  the  second  report  of  the  official  referee  to  whom  this  mat- 
ter was  referred  should  not  be  granted.  The  defendant  occupied  a 
fiduciary  relation  towards  the  plaintiff,  which  required,  not  only  the 
utmost  good  faith  in  dealing  justly  with  her  principal,  but  also  im- 
posed upon  her  the  obligation  of  keeping  proper  accoimts  of  her  stew- 
ardship. She  apparently  kept  none  with  any  r^ularity,  either  accu- 
rate or  otherwise,  but  depended  upon  fragmentary  and  imperfect  mem- 
oranda and  the  recollection  of  her  subagent  or  her  own  memory  to  en- 
able her  to  make  up  the  unverified  statement  of  account  which  she  pre- 
sented to  the  learned  referee  herein.  The  testimony  in  support  of  that 
statement  is  too  dubious  to  have  the  probative  force  which  it  has  re- 
ceived in  a  case  where  the  burden  rested  upon  the  defendant  to  show 
clearly  that  she  was  dealing  honestly. 

In  White  v.  Rankin,  18  App.  Div.  293,  46  N.  Y.  Supp.  228,  affirmed 
in  162  N.  Y,  622,  57  N.  E.  1128,  the  circumstances  presented  many 
similarities  to  those  here  in  so  far  as  the  nature  of  the  account  was 
concerned.  The  Appellate  Division  in  this  Department  (Mr.  Justice 
Hatch  writing)  said : 

"It  appeared  upon  the  trial  before  the  referee  that  Rankin  kept  no  regular 
books,  and  that  his  accounts  were  in  a  very  unsatisfactory  state,  some  being 
found  in  a  Journal  book,  some  In  checks,  and  some  in  a  check  book,  from 
which  be  testified,  but  which  docs  not  seem  to  hare  been  produced  upon  the 
trial.  For  many  of  his  expenditures  he-had  no  vouchers,  and  his  verbal  ac- 
count of  a  large  number  of  items  is  confused,  in  some  respects  contradictory, 
and  upon  the  whole  very  unsatisfactory.  The  general  rule  of  law  applicable 
to  a  trustee  burdens  him  with  the  duty  of  showing  that  the  account  which 
he  renders  and  the  expenditures  which  be  claims  to  have  made  were  correct. 
Just,  and  necessary.  Marvin  v.  Brooks,  &1  N.  Y.  71.  He  is  bound  to  ke^ 
clear  and  accurate  accounts,  and  if  he  does  not  the  presumptions  are  all 
against  him ;  obscurities  and  doubts  being  resolved  adversely  to  him.  2 
Perry  on  Trusts,  821.  We  find  no  equitable  considerations  present  In  this 
case  which  call  In  any  respect  for  a  mitigation  of  this  rule." 

[3]  In  the  present  case  the  defendant  claimed  that  she  made  pay- 
ments which  amount  in  the  aggregate  to  $19,182.87,  and  for  these  pay- 
ments, covering  a  period  of  about  four  years,  she  produced  no  vouch- 
ers— neither  checks,  check  books,  nor  receipts,  except  for  $1,527,57 
paid  to  the  plaintiff  at  different  times,  and  another  item  of  $297.50  on 
certain  notes.  She  claims  to  have  received  from  rents  of  many  fur- 
nished apartments  sums  aggregating  $16,126.40  according  to  the  ref- 
eree's report.  As  to  her  receipts,  she  kept  no  regular  book  of  account, 
but  made  up  her  account  from  memoranda  not  in  existence  at  the  time 
of  the  hearing.  To  quote  from  the  testimony  which  her  husband,  who 
acted  as  her  agent,  gave  : 

"Prom  papers,  yes,  sir;  slips  of  paper  and  hearsay;  that  te  what  we 
thought  about  that  time." 

Much  as  I  dislike  to  refuse  confirmation  to  the  report  of  one  of  the 
official  referees  of  this  court,  I  think  that  no  account  i  eating  upon 
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such  shadowy  and  unsubstantial  basis  as  this  should  have  been  ap- 
proved. Plaintiff's  exceptions  must  be  sustained.  For  this  reason 
there  should  be  a  rehearing,  and  tuider  the  circumstances  and  in  justice 
to  the  plaintiff  it  should  be  before  another  referee. 

The  plaintiff's  motion  to  amend  the  report  is  denied,  as  there  should 
be  a  rehearing  upon  the  entire  account. 


In  re  CORONA  AVE. 
(Supreme  Court,  Special  Term,  Kings  Count?.    Biay  24,  IMS.) 

1.  Mdnicipai,  Corpobatiowb   9s»313 — SiBiatT   Opbnino   PBocESDiiras — Dis- 

CONTINTJANC* ^TAXATION    OF    BXPEITSES "PABTT    IlfTEBBSTKD." 

Greater  New  Xork  Charter  (Laws  1901,  c.  466)  §  1000,  autborlzes  the 
discontinuance  of  street  opening  proceedings,  and  provides  that  In  such 
case  the  cash  disbursements  necessarily  Incurred  In  good  faith  by  any 
party  Interested  shall  be  paid  by  the  city  after  taxation  by  a  Justice  of 
the  Supreme  Court  or  a  referee.  Held,  that  the  attorney  for  an  owner 
of  property  aa  to  which  a  proceeding  was  discontinued,  having  a  per- 
centage contract  depending  upon  the  amount  of  damages  awarded  to  his 
client,  was  not  a  "party  Interested,"  whether  or  not  there  was  anything 
differentiating  his  contract  from  a  contingent  fee  contract. 

[EA.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f 
826;   Dec  Dig.  «=»313.] 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Interest.] 

2.  Municipal   Cobpobations  «s»313— Strket   Opknino   Pbockedinos — Dis- 

coNTiNUANcia — Taxation  of  Expenses. 

Under  Greater  New  York  Charter,  §  lOOO,  where  on  an  aiq;>Ucatlon  to  tax 
the  disbursements  Incurred  or  made  by  an  owner  of  pr(H>erty  as  to  wbicli 
a  street  opening  proceeding  was  discontinued,  her  attorney  made  affidavit 
that  his  services  were  of  the  reasonable  value  of  $500,  but  It  was  not 
shown,  by  such  afHdavit  or  otherwise,  that  she  had  Incurred  any  obli- 
gation to  pay  him  such  sum,  there  was  no  legal  evidence  to  Justify  an 
allowance  on  account  of  his  services,  since  there  must  be  positive  proof 
before  the  court  upon  which  It  may  make  its  determination. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
826;   Dec.  Dig.  <&=»313.] 

3., Municipal   Cobpobations    &=>313 — Stbeet    Opening    Pboceedinos — Dis- 
continuance— Taxation  of  Expenses. 

Under  Greater  New  York  Charter,  |  1000,  upon  the  dlscontlnaance  of  a 
street  opening  proceeding,  a  property  owner  Is  only  entitled  to  repayment 
of  disbursements  actually  made  or  Incurred  by  him  In  good  faith,  and 
his  compensation  Is  not  to  be  made  upon  the  basis  of  the  damageif  sus- 
tained by  him  from  the  discontinuance. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  $ 
820;   Dee.  Dig.  ®=»313.] 

In  the  matter  of  Corona  Avenue,  from  Hampton  Street  to  Rod- 
man Street,  Borough  of  Queens.  On  motion  for  the  taxation  of  the 
disbursements  of  'Tillie  Viebrock.  Matter  referred  to  a  referee,  and 
motion  held  under  advisement. 

Philip  B.  La  Roche,  Jr.,  of  New  York  City,  for  the  motion. 
Frank  L.  Polk,  Corp.  Counsel,  and  George  E.  Draper,  Asst.  Corp. 
Counsel,  both  of  New  York  City,  opposed. 

fll — .gnr  other  cases  lee  same  topic  ft  KEY-NUMBER  Id  aU  Key-Numbered  IMgesta  &  Indexes 
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BENEDICT,  J.  This  is  an  application  made  under  section  1000 
of  the  Greater  New  York  Charter  for  the  taxation  of  the  disburse- 
ments of  Tillie  Viebrock,  one  of  the  claimants  for  damages  in  this 
proceeding.  The  proceeding  was  begun  by  the  appointment  of  com- 
missioners in  December,  1913.  The  petitioner  appeared  in  the  proceed- 
ing by  attorney,  and,  after  filing  proof  of  her  title  and  various  other 
proceedings  before  the  commissioners  appointed  herein,  the  proceed- 
ing was  discontinued  as  to  the  property  of  this  claimant. 

This  application  is  based,  not  upon  the  affidavit  of  Tillie  Viebrock, 
but  upon  the  affidavit  of  her  attorney.  Upon  the  argument  the  corpo- 
ration counsel  made  the  preliminary  objection  that  the  application 
should  be  based  upon  the  affidavit  of  the  principal,  and  not  of  the  at- 
torney. In  this  contention  I  think  he  is  right.  Section  1000  of  the 
charter  permits  the  board  of  estimate  and  apportionment  to  discontinue 
any  proceeding  begun  for  the  purpose  of  acquiring  title  to  lands  and 
premises  as  provided  for  by  the  charter  at  any  time  before  the  title 
shall  be  vested  in  the  city  of  New  York.  The  section  contains  also 
the  following  provisions : 

"But  In  tbe  case  of  such  discontinuance  tbe  reasonable  actual  cash  dis- 
bursements necessarily  incurred  and  made  in  good  faith  by  any  party  Inter- 
ested shall  be  i>aid  by  the  city,  of  New  Xork  after  tbe  same  shall  have  been 
taxed  by  a  justice  of  the  Supreme  Court,  or  by  a  referee  under  his  special 
order,  upon  ten  days'  notice  of  such  taxation  being  previously  given  to  tbe 
corporation  counsel." 

[1-3]  In  reply  to  the  preliminary  objection  the  attorney  urges, 
among  other  things,  that  he  is  a  "party  interested,"  within  the  meaning 
of  the  statute,  because  he  has  what  he  terms  a  percentage  contract, 
which  depends  upon  the  amount  of  damages  awarded  to  his  client. 
This,  however,  he  differentiates  from  a  contingent  fee  contract;  but 
whether  it  be  regarded  as  one  or  the  other  is  of  little  consequence, 
because  it  seems  to  me  that  he  is  not  a  party  interested  within  the 
meaning  of  the  statute,  but  is  the  attorney  for  a  party  interested.  In 
his  affidavit  he  says  that  the  reasonable  value  of  the  services  which 
he  rendered  in  the  proceeding  to  his  client  is  the  sum  of  $500,  and 
he  further  says  that  in  her  interest  he  has  incurred  certain  expenses, 
amounting  to  $75,  upon  which  he  has  already  paid  the  sum  of  $50; 
but  he  nowhere  in  his  affidavit  avers,  nor  does  his  client,  that  she  has 
incurred  to  him  any  obligation  for  the  payment  of  such  sum  of  $500. 
The  statute  requires  that  the  justice  of  the  Supreme  Court  before  whom 
the  proceeding  for  the  taxation  is  brought  must  be  satisfied  upon  legal 
evidence  "of  the  reasonable  actual  cash  disbursements  necessarily  in- 
curred and  made  in  good  faith  by  any  party  interested,"  and  there 
is  no  such  evidence  before  me  concerning  the  attorney's  charge  of 
$500  in  this  case.  The  meaning  of  the  statute  is  perfectly  plain  that 
the  owner  of  the  property  as  to  which  a  proceeding  of  this  kind  has 
been  discontinued  shall  not  be  subjected  to  a  loss  by  reason  of  being 
brought  into  a  proceeding  which  the  public  authorities  of  the  city  had 
determined  in  the  public  interest  to  discontinue.  The  basis  upon  which 
such  compensation  must  be  made  is  not  damages  sustained  by  a  prop- 
erty owner  by  reason  of  the  discontinuance,  but  simply  and  only  the 
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repayment  to  him  of  disbursements  actually  made  or  incurred  Ijy  him 
in  good  faith.  It  necessarily  follows  that,  in  order  to  justify  the  taxa- 
tion oJE  disbursements  claimed  to  have  been  so  made,  there  must  be 
positive  proof  before  the  court  upon  which  it  may  make  the  determina- 
tion. This  would  dispose  of  this  application,  were  it  not  for  the  fact 
that  the  attorney  for  the  claimant  states  positively  that  he  has  paid 
$50  to  a  real  estate  expert  on  account  of  a  claim  for  such  expert 
services  amounting  to  $75.  This  statement  is  disputed  by  the  corpo- 
ration counsel  upon  the  ground  that  the  expert  services  were  not  ren- 
dered exclusively  to  this  claimant,  but  include  services  rendered  to 
other  persons.  Whether  that  be  the  case  or  not  cannot  be  decided 
upon  these  papers. 

I  shall  therefore  refer  it  to  a  referee  to  take  proof  of  the  facts 
and  report  thereon,  together  with  his  opinion  and  the  testimony,  as  to 
the  disbursements  actually  made  or  incurred  by  the  claimant,  and  will 
hold  this  motion  under  advisement  until  I  receive  the  report  of  the  ref- 
eree. 


EVANS  V.  PBINCE'S  BAY  OYSTEE  CO.,  LlmJted,  et  aL 

(Supreme  Court,  Special  Term,  Kings  County.    May  20,  1915.) 

Injunction  *=>62 — Intebferencs  with  Bights  of  Tenant — Injunctive 
Relief — ^"Estatk." 

The  interest  of  a  tenant  under  a  lease  to  begin  at  a  future  date  is  not 
an  "estate,"  and  is  an  Immediate  interest  wiUiout  present  right  of  posses- 
sion but  with  right  of  possession  at  coinmencement  of  the  lease,  and  he 
Is  entitled  to  enjoin  his  landlord  or  a  third  ■  person  from  acts  which 
would  Interfere  with  the  enjoym^tt  of  the  premises  and  appurtenances 
thereto. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  S|  124-127,  129 ; 
Dec.  Dig.  «=»62. 

For  other  deflnitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Estate:] 

Action  by  Charles  Wharton  Evans  against  the  Prince's  Bay  Oyster 
Company,  Limited,  and  another.  On  motion  to  continue  pendehte  lite 
an  injunction.     Conditionally  granted. 

Order  affirmed  154  N.  Y.  Sur).  1120. 

J.  L.  Farrell,  of  New  York  City,  for  plaintiff. 

Altmann  &  Louis,  of  New  York  City,  for  defendant  Prince's  Bay 
Oyster  Co.,  Limited. 

Strauss,  Reich  &  Boyer,  of  New  York  City,  for  defendant  Werner. 

BENEDICT,  J.  This  is  a  motion  to  continue  pendente  lite  an  in- 
junction restraining  the  defendants  from  removing  or  permitting  the 
removal  of  a  certain  hotel  building  and  an  outbuilding  designated  as 
a  storehouse  or  garage  on  the  premises  described  in  the  complaint 
herein,  which  premises  are  situated  in  the  Fifth  ward  of  the  borough 
and  county  of  Richmond,  and  which  are  described  more  particularly 
in  a  certain  lease  annexed  to  the  complaint  herein,  made  by  the  Prince's 
Bay  Oyster  Company,  Limited,  to  the  plaintiff,  the  term  of  which  lease 
will  begin  upon  the  1st  day  of  July,  1915 ;  the  rent  reserved  being  the 
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sum  of  $600  per  aniium,  and  the  term  granted  being  for  five  years, 
with  an  option  for  a  renewal  of  the  lease  for  a  further  term  of  five 
years  at  the  rental  of  $800  per  annum. 

It  appeared  upon  the  argument  that  there  was  no  intention  on  the 
part  of  the  defendant  Werner,  who  is  the  holder  of  an  unexpired 
lease  of  the  property,  to  remove  the  hotel  building  erected  thereon; 
but  she  contends  that  she  has  the  right  to  remove  the  garage  or  store- 
house building  during  the  term  of  her  lease,  for  the  reason  that  the 
same  is  not  annexed  to  the  freehold  and  was  placed  there  by  her  for 
the  purpose  of  carrying  on  her  trade  or  business  as  a  hotel  keeper,  and 
that  the  same  may  be  removed  by  her  before  the  expiration  of  her 
lease. 

The  plaintiff,  on  the  other  hand,  contends  that  the  building  referred 
to  is  an  appurtenance  of  the  hotel  which  is  erected  upon  the  demised 
premises,  and  is  covered  by  the  lease  to  him  above  referred  to.  Al- 
though not  presented  by  the  briefs  submitted  by  counsel,  there  is  at  the 
threshold  of  the  case  the  question  whether  the  plaintiff  is  entitled  to 
injunctive  relief  to  prevent  the  destruction  or  demolition  of  buildings 
upon  premises  which  have  been  granted  to  him  by  a  lease  to  begin  at 
a  future  time.  His  interest  in  the  premises  is  in  the  law  books  de- 
scribed as  an  interesse  termini.  It  is  an  immediate  interest  in  real 
property  without  the  present  right  of  possession,  which  right  of  pos- 
session only  ripens  at  the  commencement  of  the  term  granted.  Com- 
missioner Dwight,  in  Mitchell  v.  Reed,  61  N.  Y.,  page  123,  said  at 
page  134  [19  Am.  Rep.  252] : 

"Tbis,  It  Is  true,  Is  not  an  estate,  but  a  right  Still  it  Is  the  subject  of  grant 
before  entry.  Steph.  Ck)m.  2C8;  Burton's  Real  Property,  18,  ijd.  61;  2  Crabb, 
Keal  Prop.  227." 

While  I  have  been  unable  to  find  any  case  which  sustains  the  right 
of  the  holder  of  an  interesse  termini  to  an  injunction  against  either  his 
landlord  or  a  third  person  to  restrain  the  commission  of  acts  which 
would  interfere  with  the  enjoyment  of  the  premises  described  in  his 
lease,  together  with  the  appurtenances  thereto,  I  can  see  no  reason 
why  the  court  should  withhold  its  protection  of  his  rights  merely  be- 
cause they  are  not,  at  the  time  when  the  application  is  made,  accom- 
panied by  the  actual  possession  or  right  of  possession  of  the  demised 
premises.  Any  other  rule  would  force  the  tenant  into  the  position 
where  he  would  either  have  to  abandon  the  benefits  of  his  lease  and  re- 
fuse to  take  the  demised  premises,  on  the  ground  that  the  landlord 
had  broken  his  covenant  to  deliver  the  premises  to  him  in  the  state 
in  which  they  were  at  the  making  of  the  lease,  or  else  enter  upon  the 
premises  in  their  wasted  condition  and  sue  the  landlord  for  damages 
for  the  breach  of  such  covenant.  I  shall  therefore  hold,  for  the  pur- 
poses of  this  motion,  that  the  plaintiff  has  an  interest  in  the  premises 
which  he  is  entitled  to  protect  under  his  lease. 

Upon  the  question  raised  by  the  defendant  Louise  Werner,  that  the 
building  in  question  is  a  trade  fixture,  I  think  that  the  plaintiff  has 
made  out  a  prima  facie  case  strong  enough  to  warrant  the  granting  of 
the  injunction.  If  upon  the  trial  it  shall  be  shown  to  be  a  trade  fix- 
ture, the  damage  which  the  defendant  will  have  suffered  by  reason 
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of  the  holding  of  the  injunction  will  not,  in  all  probability,  be  so  great 
as  the  damages  which  the  plaintiff  would  suffer  if  the  building  should 
be  torn  down  and  removed  from  the  demised  premises. 

The  injunction  will  therefore  be  continued  pendente  lite,  but  only 
upon  the  plaintiff  giving  an  undertaking  in  the  sum  of  $250,  in  addition 
to  the  undertaking  which  he  gave  upon  obtaining  the  order  to  show 
cause  herein.  Ten  dollars  costs  of  this  motion  to  the  plaintiff  to  abide 
the  result  of  the  action. 


(167  App.  Dlv.  42) 

BAILEY  T.  ELM  CITT  LUMBER  CO.     (No.  79/44.) 

(Supreme  Court,  Appellate  Dlrlalon,  Fourth  Department.    March  26,  1916.) 

1.  Sales   *=>176 — Conteacts — Modification — ^Effect. 

Where  a  seller  failed  to  deliver  within  the  time  spedfled,  and  there- 
after definitely  stated  when  a  shipment  could  be  commenced  and  com- 
pleted, and  offered  the  buyer  the  option  of  canceling  the  contract,  and 
the  buyer  canceled  it  in  part,  there  was  a  new  contract  stipulating  for  a 
new  time  of  delivery,  and  the  buyer  waived  all  claims  up  to  that  time  for 
damages  for  delay. 

[Ed.  Note.— For  other  ctieea,  see  Sales,  CJeut  Dig.  {{  436-144;  Dec. 
Dig.  «=»176.] 

2.  Sales  «=>176 — Contbacts — ^Damages  for  Nondemvebt. 

A  buyer,  requesting  delivery  after  the  seller's  breach  of  contract  for 
falling  to  deliver  within  the  time  specified,  thereby  waives  time  of  de- 
livery, but  does  not  necessarily  waive  his  claim  for  damages  for  delay. 

[Ed.  Note.— For  otber  cases,  see  Sales,  Cent  Dig.  8$  436-444;    Dec. 
Dig.  «=»176.1 
8.  Sales  <&=»418 — Oontraots — Actions — Issues,  Pboof,  awd  Vakiance. 

A  complaint  for  breach  of  contract  of  sale  is  not  sustained  by  proof  of 
a  new  contract,  fixing  a  new  time  for  delivery  by  the  seller,  and  breach 
thereof  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {}  1166-1169; 
Dec.  Dig.  <ess»413.] 

Appeal  from  Trial  Term,  Chautauqua  County. 

Action  by  Ernest  J.  Bailey  against  the  Elm  City  Lumber  (Company. 
From  a  judgment  for  plaintiff,  entered  on  the  decision  of  the  court  at 
jury  term  without  a- jury,  defendant  appeals.    Reversed. 

Argued  before  KRUSE.  P.  J.,  and  ROBSON,  FOOTE,  and  IVIER- 
REUv,  JJ. 

James  L.  Weeks,  of  Jamestown,  for  appellant. 

William  S.  Stems,  of  Fredonia,  for  respondent 

PER  CURIAM.  The  action  is  for  breach  of  contract  in  the  sale 
and  delivery  of  a  quantity  of  lumber,  which  the  defendant  agreed  to 
sell  and  to  deliver  to  the  plaintiff  at  Westfield,  N.  Y. 

[1]  Plaintiff  resides  at  Brocton,  N.  Y.,  and  the  defendant  is  a  cor- 
poration at  Newbern,  N.  C.  The  order  for  this  lumber  was  placed  in 
April,  1911,  and  required  immediate  shipment  thereof.  Its  receipt 
was  acknowledged  April  24,  1911,  and  the  acknowledgment  contained 
a  recital  that  shipment  would  be  made  "in  about  as  soon  as  possible, 
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providing  cars  can  be  secured,  and  providing  we  do  not  encounter  in- 
avoidable  delays."  From  then  on  until  June  15,  1911,  the  record  dis- 
closes frequent  demands  for  shipment  on  the  part  of  plaintiff  and  as 
frequent  excuses  for  delay  on  the  part  of  the  defendant.  On  June 
15th  the  defendant  by  letter  definitely  stated  that  shipment  could  not 
be  completed  short  of  30  or  40  days,  and  could  not  be  commenced  for 
10  days  or  2  weeks,  and  offered  the  plaintiff  the  option  of  canceling  the 
order,  if  he  desired.  On  June  21,  1911,  the  plaintiff  replied  to  this 
communication,  accepting  the  right  of  cancellation  in  part,  and  cancel- 
ing a  pxjrtion  of  his  prior  order. 

Here,  then,  was  a  new  contractual  situation  between  the  parties. 
The  subject  of  the  contract  was  varied,  a  new  time  for  delivery  was 
selected,  and  the  transaction  amounted  to  a  waiver  and  satisfaction  of 
all  claims  by  the  plaintiff,  up  to  that  time,  for  damages  for  delay  in 
shipment  theretofore.  Rice,  B.  &  F.  M.  &  I.  Co.  v.  Hoffman-Youmans 
P.  Mills,  158  App.  Div.  309,  143  N.  Y.  Supp.  249.  From  that  time  on 
again  the  record  contains  frequent  appeals  for  shipment  by  plaintiff, 
and  as  frequent  excuses  and  promises  on  the  part  of  the  defendant. 
No  doubt,  upon  a  breach  occurring  following  the  contract  consummated 
by  plaintiff's  letter  of  June  21st,  the  plaintiff  had  the  right  to  his  elec- 
tion to  terminate  the  contract  and  sue  for  his  damages,  both  for  delay 
and  for  additional  expense  to  him  by  his  having  to  purchase  elsewhere. 

[2]  He  did  not  exercise  this  option,  however,  but  continued  to  appeal 
for  and  demand  shipment  in  all  of  his  communications  to  the  defend- 
ant which  appear  in  this  record.  Eventually  from  Chicago,  on  July  * 
10,  1911,  the  plaintiff  wired  defendant  asking  when  the  balance  of  the 
order  could  be  shipped,  and  to  that  wire  the  defendant  replied,  prom- 
ising to  ship  one  car  that  week,  two  the  next  week,  and  the  balance  the 
third  week,  barring  unforeseen  delays.  Eventually,  and  on  July  21, 
1911,  plaintiff  wrote  his  last  letter  to  defendant,  asking  them  to  hurry 
along  the  material  on  this  shipment.  On  its  arrival  at  the  point  of 
delivery,  plaintiff  refused  to  accept  the  delivery,  and  levied  an  attach- 
ment upon  that  portion  of  the  lumber  delivered,  by  means  of  which  at- 
tachment he  obtained  jurisdiction  to  enforce  the  lien  secured  thereby. 
Later  the  defendant  appeared  in  the  action  and  served  an  answer. 

Plaintiff  has  had  judgment  as  for  damages  occasioned  through  the 
breach  of  the  original  contract  made  in  April,  1911.  That  judgment 
cannot  stand.  As  above  pointed  out,  a  new  contract  was  made  in  June, 
which,  as  a  matter  of  law,  satisfied  and  extinguished  all  claims  for 
damages  up  to  that  time.  In  no  event  could  plaintiff  recover  any  dam- 
ages for  delay  preceding  the  making  of  that  new  contract.  We  cannot, 
however,  accede  to  defendant's  contention  that  the  repeated  and  con- 
tinued requests  for  deliveiy  after  a  breach  by  the  defendant  in  that 
particular  bar  all  claim  for  damages  in  this  case.  Probably  such  are 
sufficient  to  bar  the  right  of  the  plaintiff  to  refuse  to  receive  this  lumber 
at  a  later  date  than  that  contracted  for,  but  such  request  is  a  waiver  as 
to  delivery  only  to  the  tinie  the  request  was  made,  and  such  extension 
of  time  of  delivery  does  not  necessarily  conclude  plaintiff  in  his  claim 
for  damages  for  delay.  Rice,  B.  &  F.  M.  &  I.  Co.  v.  Hoffman-You- 
mans P.  Mills,  158  App.  Div.  309,  143  N.  Y.  Supp.  249;  Beyer  v. 
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Huber,  115  App.  Div.  342,  100  N.  Y.  Supp.  1029;  Reading  Hardware 
Co.  V.  New  York,  129  App.  Div.  292,  113  N.  Y.  Supp.  331;  Parke  v. 
F.  A.  T.  Co.,  120  N.  Y.  51,  23  N.  E.  996.  It  may  be  that  plaintiff  has 
a  right  to  recover  damages  in  some  amount  against  the  defendant  by 
reason  of  defendant's  failure  to  comply  promptly  with  its  obligation 
to  ship,  and  its  renewed  and  continued  failures  in  that  respect,  after  its 
many  and  repeated  promises  made  from  time  to  time.  Such  a  recov- 
ery, however,  we  cannot  adjust  upon  this  record,  in  case  it  can  be  per- 
mitted at  all. 

[3]  The  theory  of  the  action  as  indicated  by  the  complaint  is  a 
breach  of  the  original  contract.  That  contract  was  eliminated  and  ex- 
tinguished, and  a  new  one  substituted  therefor.  The  pleadings  do  not 
fit  the  proofs  in  this  case.  There  has  been  a  failure  of  proof  on  the 
part  of  the  plaintiff  in  establishing  a  breach  of  contract  upon  which 
he  has  sued.  This  conclusion  dispenses  with  the  necessity  of  determin- 
ing the  question  raised  by  the  defendant  as  to  the  effect  of  the  con- 
tinued and  repeated  requests  for  shipment,  after  breach  by  defendant. 
Defendant  has  insisted  that  such  continued  requests  from  plaintiff 
were  waivers  of  the  time  element  of  this  contract.  Plaintiff  has  con- 
tended that  that  defense  was  not  available,  through  lack  of  pleading 
in  the  answer.  However  that  may  be,  there  is  a  clear  failure  of  proof 
of  the  breach  of  contract  sued  upon,  and  for  which  a  recovery  has  been 
allowed. 

Our  attention  has  been  directed  to  many  findings  which  we  should 
feel  constrained  to  criticize  and  in  some  particulars  modify,  were  it  not 
that  this  case  must  be  reversed.  'Such  reversal  dispenses  with  that 
necessity. 

The  case  is  reversed,  and  a  new  trial  ordered  herein,  with  costs  to  the 
ai^ellant  to  abide  the  event, 

LAMBERT,  J.,  not  sitting. 


(90  Misc.  Bep.  129) 

STERN  v.  METROPOLITAN  LIFE  INS.   CO. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1915.) 

1.  INSUKANCB   €=>3 — RlOHT  TO   ENOAOE   IN   INSURANCE   BU8INESS^ArBITR.\RY 

Restbiction. 

The  insurance  business  is  a  legitimate  business,  In  which  any  citizen  of 
good  character  has  a  constitutional  right  to  engage  without  arbitrary  re- 
striction. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  3;   Dec.  Dig. 

«=93.] 

2.  Insurance  ^=»3 — Regulation — Police  Power  of  Legislature. 

While  the  Legislature  may  regulate  the  abuses  of  the  insurance  busi- 
ness, it  cannot  create  a  monopoly  In  such  business,  or  authorize  a  public 
oftidal  to  arbitrarily  glre  or  withhold  permission  to  pursue  same. 

[Ed.   Note. — For  other  cases,   see  Insurance,   Cent   Dig.   g  8;    Dec. 

Dig.  iS=»3.] __^ 

^=»For  uther  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  ^dexes 
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3.  Constitutional  Law  0=3275 — Insobance  ©=>4 — Dos  I>bocb8s-  -Insubancb 

SOLICITOBS. 

Insurance  Law  (Consol.  Laws,  c.  28)  f  91,  giving  the  superintendent  of 
insurance  absolute  discretion  or  arbitrary  power  to  exclude  at  hla 
pleasure  qualified  persons,  approved  by  their  principal,  from  acting  as  life 
Insurance  solicitors,  is  an  unconstitutional  interference  with  tbe  liberty 
of  citizens,  without  due  process  of  law,  though  It  does  not  appear  that 
the  superintendent  of  Insurance  has  arbitrarily  exercised  this  power.      , 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  {§ 
830,  835,  839,  843-846;  Dec.  Dig.  «=»275;  Insurance,  Cent  Dig.  {  4; 
Dec.  Dig.  <S=>4.] 

4-   CONSTITUTIONAI,    LAW    $=947 — CONSTBTJCTION — ^VALiDITT. 

In  determining  tbe  constitutionality  of  a  statute,  it  must  be  conatmed 
in  the  light  of  what  may  be  done  under  it,  not  what  has  been  done. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {§  43- 
46;  Dec.  Dig.  <S=>47.] 

Action  by  Solomon  Stern  against  the  Metropolitan  Life  Insurance 
Company.    Demurrer  to  answer  sustained. 

Order  reversed  154  N.  Y.  Supp.  472.  See,  also,  153  N.  Y.  Supp. 
1145,  1146. 

Leonard  Klein,  of  New  York  City,  for  plaintiff. 

M.  Angelo  Elias,  of  New  York  City,  for  defendant. 

GUY,  J.  Plaintiff  demurs  to  defendant's  answer  as  insufficient  in 
law.  The  action  is  brought  by  an  insurance  solicitor  for  services  ren-» 
dered  in  inducing  the  members  of  a  benevolent  order  to  insure  their  lives 
with  the  defendant  life  insurance  company  to  the  extent  of  $3,500,000 
under  a  written  contract  of  employment  between  plaintiff  and  defend- 
ant, by  the  terms  of  which  plaintiff  became  entitled  to  commissions  ag- 
gregating $180,000.  The  defense  demurred  to  is  that  the  defendant  is 
a  domestic  life  insurance  company,  that  any  services  alleged  to  have 
been  rendered  by  plaintiff  to  defendant  were  rendered  within  this  state, 
and  that  plaintiff  had  not  procured  prior  thereto  from  the  superin- 
tendent of  insurance  a  certificate  authorizing  him  to  act  as  a  life  insur- 
ance agent,  as  required  by  section  91  of  the  Insurance  Law  as  a  condi- 
tion precedent  to  his  earning  any  compensation  as  insurance  agent,  sub- 
agent  or  broker. 

Section  91  provides: 

"No  life  insurance  corporation  doing  business  within  this  state,  or  agent 
thereof,  shall  pay  an^  commission  or  other  compensation  to  any  person  for 
services  In  olitalnlng  new  Insurance,  unless  such  person  shall  have  first  pro- 
cured from  the  superintendent  of  insurance  a  certificate  of  authority  to  act  as 
an  agent  of  such  company  as  hereinafter  provided.  No  person  shall  act  as 
agent,  sub-agent  or  broker,  in  tbe  solicitation  or  procurement  of  applications 
for  insurance,  or  receive  for  services  In  obtaining  new  insurance  any  com- 
mission or  other  compensation  from  any  life  insurance  corporation  doing 
business  In  this  state,  or  agent  thereof,  without  first  procuring  a  certificate 
of  authority  so  to  act  from  the  superintendent  of  insurance.  ♦  »  •  Such 
certWk'ate  slmll  be  Issued  by  the  superintendent  of  insurance  only  upon  the 
written  application  of  persons  desiring  such  authority,  such  application  be- 
ing approved  and  countersigned  by  the  company  such  person  de^res  to  repre- 
sent, and  shall  be  upon  a  form  approved  by  the  superluteudeut  of  insurance, 
giving  such  information  as  he  may  require.  The  euperintcndent  of  insurance 
shall  h<ive  the  right  to  refuse  to  issue  or  renew  any  such  certificate  in  hit 
discretion.    •    •    •    Any  person  or  corporation  violating  the  provisions  of 
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this  section  shall  forfeit  to  the  state  the  sum  of  fire  hundred  dollars.  On  the 
conviction  of  any  person  acting  as  agent,  subagent  or  broker,  of  the  com- 
mission of  any  act  which  is  a  violation  of  any  of  the  provisions  of  this  chap- 
ter, the  superintendent  of  Insurance  shall  immediately  revoke  the  certificate 
of  authority  Issued  to  him,  and  no  such  certificate  shall  thereafter  be  issued 
to  such  convicted  person  by  the  superintendent  within  three  years  from  the 
date  of  his  conviction." 

If  the  statute  is  valid,  it  prevents  the  plaintiff  from  enforcing  a  re- 
covery from  the  defendant  of  the  commissions  he  has  earned,  inas- 
much as  the  procuring  of  a  certificate  was  made  a  condition  prece- 
dent to  his  right  to  receive  any  commissions  or  compensation  for  his 
services.  Hauser  v.  North  British  &  Merc.  Ins.  Co.,  206  N.  Y.  455-465. 
100  N.  E.  52,  42  L.  R.  A.  (N.  S.)  1139,  Ann.  Cas.  1914B,  263.  If  the 
statute  is  unconstitutional,  then,  under  his  contract  with  defendant,  the 
plaintiff  is  entitled  to  recover  the  amount  claimed.  The  legislative 
power  to  prohibit  persons  from  acting  as  agents  in  a  business  of  such 
public  interest  as  life  insurance,  without  their  principal's  written  con- 
sent, is  not  here  disputed ;  but  it  is  contended  by  the  plaintiff  that  the 
statute  giving  the  superintendent  of  insurance  absolute  discretion  or 
arbitrary  power  to  exclude  at  his  will  and  pleasure  fit  and  qualified 
persons,  approved  by  their  principal,  from  acting  as  life  insurance 
brokers  or  solicitors,  is  unconstitutional,  in  that  it  interferes  arbi- 
trarily with  the  right  of  citizens  to  follow  a  legitimate  business  calling, 
without  giving  them  an  opportunity  to  conform  to  reasonable  legisla- 
tive requirements. 

[  1  ]  The  calling  of  an  insurance  agent  or  broker  does  not  of  neces- 
sity demand  special  training  or  knowledge  not  readily  to  be  acquired 
by  any  business  man,  nor  does  it  involve  a  consideration  of  questions 
of  public  health  or  morality  or  of  confidential  relationship  such  as 
grows  out  of  certain  professional  and  confidential  occupations.  The 
general  rule  is  that  the  insurance  business  is  a  lawful  and  legitimate 
occupation,  which  any  citizen  of  good  character  may  under  the  Con- 
stitution freely  and  lawfully  pursue  with  the  consent  of  his  principal. 
Allgeyer  v.  Louisiana,  165  U.  S.  578,  589-593,  17  Sup.  Ct.  427,  41  L. 
Ed.  832 ;  Hauser  v.  North  British  &  Merc.  Ins.  Co.,  supra,  206  N.  Y. 
463,  464,  100  N.  E.  52,  42  L.  R.  A.  (N.  S.)  1139,  Ann.  Cas.  1914B, 
263. 

"Where  the  Legislature  may  prohibit  a  business,  or  an  occupation,  It  may 
prescribe  conditions  upon  which  It  may  be  conducted ;  but  if  the  business,  or 
occupation,  be  useful  to  the  citizen,  and  It  be  lawful,  the  Constitution,  whether 
of  the  state  or  of  the  nation,  guarantees  to  him  the  right  to  pursue  it  freely 
and  any  arbitrary  restriction  upon  its  pursuit  should  be  condemned  as  an 
invasion  of  the  guaranty.  •  •  ♦  In  very  many  cases,  this  court  has  point- 
ed out  that  tlie  constitutionality  of  an  act  is  to  be  tested  by  Its  effect  upon 
the  citizen's  right  freely  to  pursue  lawful  occupations;  that  a  statute  under 
the  guise  of  an  exercise  of  the  police  power  cannot  arbitrarily  interfere  with 
that  liberty  of  pursuit;  that  the  equal  protection  of  the  laws  means  equality 
of  opportunity  to  all  in  like  circumstances  and  that  classification  to  be  valid 
must  not  be  arbitrary  and  discriminate  against  persons  without  a  basis  In 
reason.  These  principles  have  become  *  *  *  constituent  elements  in 
our  popular  form  of  government."  Hauser  v.  North  British  &  Merc.  Ins.  Co., 
supra,  206  H.  Y.  462,  100  N.  E.  63,  42  L.  B.  A.  (N.  S.)  1139,  Aiin.  Cas.  1914U, 
263. 
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"The  right  to  follow  any  of  the  common  occupations  of  life  is  an  Inalien- 
able right  ♦  •  •  This  right  Is  a  large  Ingredient  In  the  dvll  liberty  of 
the  citizen.  •  •  •  The  liberty  of  pursuit — the  right  to  follow  any  of  the 
ordinary  callings  of  life — Is  one  of  the  privileges  of  a  citizen  of  the  United 
States.  •  ♦  •  But  If  it  does  not  abridge  the  privileges  and  Immunities 
of  a  citizen  of  the  United  States  to  prohibit  him  from  pursuing  his  chosen 
calling,  and  giving  to  others  the  exclusive  right  of  pursuing  It, — It  certainly 
does  deprive  him  (to  a  certain  extent)  of  his  liberty ;  for  It  takes-from  him 
the  freedom  of  adopting  and  f (blowing  the  pursuit  which  he  prefers;  which, 
as  already  intimated,  is  a  material  part  of  the  liberty  of  the  citizen."  Butch- 
ers' Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  T46,  762,  765,  4  Sup.  Ct  052,  657, 
2S  L.  Ed.  585. 

[2, 3]  While  the  Legislature  has,  under  the  police  power,  the  right 
to  regulate  corporate  abuses,  and  particularly  the  abuses  of  the  insur- 
ance business  (People  v.  Formosa,  131  N.  Y.  478,  483,  484,  30  N.  E. 
492,  27  Am.  St.  Rep.  612),  it  may  not  create  a  monopoly  of  a  legiti- 
mate line  of  business  (People  ex  rel.  Tyroler  v.  Warden,  157  N.  Y. 
116,  121-133,  51  N.  E.  1006,  43  L.  R.  A.  264,  68  Am.  St.  Rep.  763); 
nor  may  it  authorize  a  public  official  to  arbitrarily  and  capriciously  give 
or  withhold  permission  to  pursue  such  lawful  occupation.  In  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  370,  6  Sup.  Ct  1064,  30  L.  Ed.  220.  the 
court,  in  declaring  a  statute  vesting  a  board  of  supervisors  with  ar- 
bitrary power  to  grant  or  refuse  laundry  licenses  in  their  discretion 
unconstitutional,  as  violative  of  the  "due  process  clauses"  of  the 
state  and  federal  Constitutions,  say: 

"The  very  Idea  that  one  man  may  be  compelled  to  hold  his  life,  or  the 
means  of  living,  or  any  material  right  essential  to  the  enjoyment  of  life,  at 
the  mere  will  of  another,  seems  to  be  intolerable  in  any  country  where  free- 
dom prevails,  as  being  the  essence  of  slavery  itself." 

"The  term  'liberty,'  as  protected  by  the  Constitution  is  not  cramped  into 
a  mere  freedom  from  physical  restraint  of  the  person  of  the  citizen,  as  by 
Incarceration,  but  it  is  deemed  to  embrace  the  right  of  man  to  be  free  in  the 
enjoyment  of  the  faculties  with  which  he  has  been  endowed  by  his  Creator, 
subject  only  to  such  restraints  as  are  necessary  for  the  common  welfare." 
People  v.. Marx,  99  N.  X.  377,  386,  2  N.  E.  29,  33,  52  Am.  Rep.  34. 

"Liberty,  in  its  broad  sense  as  understood  in  this  country,  means  the  right 
not  only  of  freedom  from  actual  servitude,  Imprisonment,  or  restraint,  but 
the  right  of  one  to  use  his  faculties  In  all  lawful  ways,  to  live  and  work 
where  he  will,  to  earn  his  livelihood  in  any  lawful  callinff,  and  to  pursue  any 
lawful  trade  or  avocation.  All  laws,  therefore,  which  Impair  or  trammel  these 
rights  •  *  •  (except  as  such  laws  may  be  passed  In  the  exercise  by  the 
Legislature  of  the  police  power),  are  Infringements  upon  bis  fundamental 
rights  of  liberty,  which  are  under  constitutional  protection."  Matter  of  Ja- 
cobs, 98  N.  X.  98,  106,  50  Am.  Bep.  636. 

Under  our  federal  and  state  Constitutions  a  person  may  not  be  de- 
prived of  his  liberty  without  due  process  of  law.  Even  in  the  exercise 
of  the  police  power  of  the  state  the  Legislature  cannot  arbitrarily  de- 
prive a  citizen  of  his  liberty. 

"It  may,  however,  be  stated  generally  that  due  process  of  law  requires  an 
orderly  proceeding  adapted  to  the  nature  of  the  case  in  which  the  citizen  has 
an  opportunity  to  be  heard,  and  to  defend,  enforce,  and  protect  his  rights.  A 
hearing  or  an  opportunity  to  be  heard  is  absolutely  essential.  We  cannot 
conceive  of  due  process  of  law  without  this."  Stuart  v.  Palmer,  74  N.  X.  183, 
191,  30  Am.  Rep.  289. 

"Generally  speaking,  it  may  be  said  that  while  wide  discretionary  power 
may  constitutionally  be  granted  to  administrative  agents,   that  discretion 
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must  be  one  which  must  be  guided  by  reason.  Justice  and  Impartiality,  and 
must  be  exercised  In  the  execution  of  policies  predetermined  by  leglslktlye 
act,  or  fixed  by  the  common  law."    Willoughby,  Const  {  759. 

In  People  v.  Klinck  Packing  Co.,  214  N.  Y.  121,  108  N.  E.  278,  the 
court  declared  constitutional  a  statute  decreeing  one  day's  rest  in  seven 
(Laws  1913,  c.  740),  but  declared  unconstitutional  a  provision  era- 
powering  the  commissioner  of  labor,  in  his  discretion,  to  exempt  from 
the  provisions  of  the  statute  employes  in  certain  lines  of  employment, 
holding,  Hiscock,  J.,  writing  the  opinion,  that: 

"The  Legislature  cannot  secure  relief  from  its  duties  and  responsibilities  by 
a  general  delegation  of  legislative  power  to  some  one  else." 

In  City  of  Baltimore  v.  Radecke,  49  Md.  217,  33  Am.  Rep.  239,  the 
court,  in  construing  a  resolution  of  the  common  council  of  Baltimore 
compelling  the  removal  of  steam  engines  from  any  building  after  six 
months'  notice  to  that  effect  from  the  mayor,  said: 

"It  commits  to  the  unrestrained  will  of  a  single  public  officer  the  power  to 
notl^  every  person  who  now  employs  a  steam  engine  in  the  prosecution  of  any 
business  in  the  city  of  Baltimore  to  cease  to  do  so,  and  •  •  •  renders 
his  power  over  the  use  of  steam  in  that  dty  practically  absolute,  so  that  he 
may  prohibit  its  use  altogether.  *  *  *  It  toys  dawn  no  rule$  iy  which  U» 
impartial  exeoution  can  be  secured  or  partiality  and  oppression  prevented. 
*  •  ♦  An  ordinance  which  clothes  a  single  individual  with  such  power 
hardly  falls  within  the  domain  of  law,  and  we  are  constrained  to  pronounce 
it  inoperative  and  void." 

See,  also,  American  School  of  Magnetic  Healing  v.  McAnnulty,  187 
U.  S.  94,  23  Sup.  Ct.  33,  47  L.  Ed.  90. 

In  Village  of  Saratoga  Springs  v.  Saratoga  Gas  Co.,  191  N.  Y.  123, 
83  N.  E.  693,  18  L.  R.  A.  (N.  S.)  713,  it  was  held,  in  construing  a  stat- 
ute empowering  an  administrative  official  to  fix  rates,  that: 

"The  statute  must  prescribe  some  standard  by  which  action  of  the  board 
should  be  governed." 

The  Public  Health  Law  (Consol.  Laws,  c.  45),  in  sections  161  and 
166,  provides  what  shall  be  the  qualifications  of  persons  applying  for  a 
license  to  practice  medicine,  and,  in  section  169,  that,  upon  a  report 
of  the  state  board  of  medical  examiners  that  an  applicant  has  passed 
the  required  examinations,  the  regents  shall  issue  to  him  a  license  to 
practice  medicine.  So,  also,  as  to  dentists,  the  statute  provides  that, 
upon  a  certificate  of  the  board  of  dental  examiners  that  an  applicant 
has  conformed  to  the  requirements  of  the  Legislature  and  is  rec- 
ommended for  a  license,  the  board  of  regents  have  no  power  to  with- 
hold a  license.  The  language  of  the  statute  is  that  upon  such  recom- 
mendation a  license  must  be  granted. 

The  Highway  Law  (Consol.  Laws,  c.  25),  as  amended  by  chapter 
491,  Laws  of  1911,  provides  that  one  who  has  been  refused  a  license 
as  a  chauffeur  may  review  by  certiorari  the  decision  of  the  officer  re- 
fusing the  license.  Under  section  27  of  the  Liquor  Tax  Law  (Consol. 
Laws,  c.  34),  one  whose  license  to  traffic  in  liquors  has  been  revoked 
or  refused  may  review  by  certiorari  the  determination  of  the  official  so 
refusing  or  revoking.  Similar  statutory  provisions  are  found  in  other 
statutes  for  a  review  of  like  administrative  acts. 
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Section  143  of  the  Insurance  Law,  as  amended  by  chapter  12,  Laws 
of  1913,  makes  it  mandatory  for  the  superintendent  of  insurance  to 
issue  a  fire  insurance  certificate  of  authority  to  one  applying  therefor 
who  is  trustworthy  and  is  competent  to  transact  an  insurance  broker- 
age business  in  such  manner  as  to  safeguard  the  interests  of  the  in- 
sured, and  provides  for  a  review  by  writ  of  certiorari  in  case  of  re- 
fusal of  a  license ;  but  persons  desiring  certificates  of  authority  to  act 
as  agents  for  life  insurance  companies  are  specifically  excepted  from 
tlie  provisions  of  this  section,  and  no  qualifications  whatever  are  stated 
in  the  entire  statute  to  which  applicants  for  authority  to  follow  the 
business  of  life  insurance  agents  shall  or  may  conform,  and  no  pro- 
vision whatever  is  made  for  a  review  of  the  acts  of  the  superintendent 
of  insurance  in  case  of  the  refusal  of  a  license;  the  superintendent 
being  given  absolute  power  to  refuse  a  certificate  for  any  reason,  how- 
ever arbitrary  or  unreasonable,  or  for  no  reason  at  all. 

[4]  The  power  thus  sought  to  be  vested  in  the  superintendent  of  in- 
surance is  a  greater  power  than  the  Legislature  itself  can  exercise,  and 
it  seems  fundamental  that  the  Legislature  cannot  delegate  to  any  ad- 
ministrative officer  greater  power  than  it  possesses.  It  is  true  that  no 
complaint  has  been  made  of  an  arbitrary  exercise  of  this  power  by 
the  superintendent  of  insurance;  but  it  is  well  settled  that  a  statute 
must  be  construed  in  the  light  of  what  may  be  done  by  virtue  thereof, 
not  what  has  been  done.  Gilman  v.  Tucker,  128  N.  Y.  190,  200,  28  N. 
E.  1040,  13  L.  R.  A.  304,  26  Am.  St.  Rep.  464;  Colon  v.  Lisk,  153  N. 
Y.  188,  194.  47  N.  E.  302,  60  Am.  St.  Rep.  609 ;  People  v.  C.  Klinck 
Packing  Co,  supra.  Such  delegation  of  arbitrary  power  to  an  admin- 
istrative officer  is,  in  my  judgment,  an  interference  with  the  liberty  of 
the  citizen  without  due  process  of  law,  and  in  contravention  of  both 
federal  and  state  Constitutions. 

Demurrer  to  answer  sustained,  on  the  ground  that  it  is  insufficient 
in  law,  with  leave  to  defendant  to  plead  over  on  payment  of  $10  costs. 


(91  Misc.  Rep.  131)    . 

PEOPLE  ex  rel.  SKILTON  v.  SMITH  et  aL 

(Supreme  Court,  Special  Term,  Kings  County.    June  24,  1915.) 

1.    MrNIClPAL     OOBPOBATIONB     ®=>218 EUFLOTiS DiSCHAROE^-RKDI8TBIB0- 

moN  OP  Work — Statuth. 

Under  Civil  Service  Law  (Consol.  Laws,  c.  7)  t  14,  providing  that  no 
person  shall  be  assigned  to  perform  the  duties  of  any  position  subject 
to  competitive  examination,  unless  he  shall  have  previously  passed  an 
examination  equivalent  to  that  required  by  such  position,  or  shall  have 
served  at  least  three  years  in  a  similar  position,  where  relator,  an  as- 
sistant engineer  in  the  department  of  water  supply,  gas,  and  electricity 
of  the  city  of  New  Tork,  had  not  performed  duties  necessarily  appurte- 
nant to  his  position,  or  to  any  position  in  a  competitive  class,  but  had  for 
several  years  been  in  charge  of  the  real  estate  bureau,  the  work  of  which 
had  progressed  so  far  that  its  volume  was  materially  reduced,  and  re- 
lator's position  abolished,  its  duties  I>elng  transferred  to  a  division  en- 
gineer in  charge  of  the  division  of  investigation  and  design,  an  exempt 
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r'  portion,  iBiKbtcani^er  of  tbe  dlscbarged  assistant  engineer's  dnties  to 
one  In  an  exempt  position  was  not  a  violation  of  the  statute. 
.,    [£kl.  Note.— For  other  cases,  see  Mnnldpal  Corporations,  Cent  Dig.  U 
58^-598;   Dec.  Dig.  <8=»218.] 

2.  MimiciPAL    CoBPOBATioNB    «=»218 — EmflotS'b    OmoB — ^ABoLrnoif — B«- 

BIBTBIBTTTION  OF  WoKK — BAD  FATTn. 

No  Inference  arose  as  a  matter  of  law  from  snCh  tects  that  tbe  dls> 
missal  of  the  assistant  engineer  of  tbe  department  of  water  supply,  gas, 
and  electricity  was  In  bad  faith. 

I  Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Sf 
589-598;    De&  Dig.  «=»2ia] 

8.  Mandamus  ^s»159 — Altebrativb  Wbit — QuBsnon  of  Fact— Ebmoval  or 
Officeb. 

Under  CItII  Service  Law,  S  14,  providing  that  no  person  shall  be  as- 
signed to  perform  the  duties  of  any  position  subject  to  competitive  ex- 
amination, unless  he  shall  have  previously  passed  an  examination  equiva- 
lent to  that  required  by  such  position,  or  shall  have  served  at  least  three 
years  In  a  similar  position,  where,  upon  abolition  of  the  position  of  as- 
sistant engineer  in.  the  department  of  water  supply,  gas,  and  electricity  of 
the  dty  of  New  York,  a  position  in  the  competitive  class,  the  duties  of 
the  office  were  assigned  to  a  division  engineer  In  charge  of  the  division 
of  Investigation  and  design,  an  exempt  position,  as  alleged  in  tbe  former 
assistant  engineer's  petition  for  mandamus  seeking  reinstatement,  and 
where  the  opposing  affidavits  alleged  that  the  division  engineer  bad  oc- 
cupied his  position  some  time  prior  to  the  abolition  of  the  assistant  en- 
gineer's office,  and  that  on  the  redistribution  of  such  assistant  engineer's 
duties  some  of  them  were  assigned  to  the. division  engineer,  an  alternative 
writ  would  Issue  to  try  the  question  whether  the  assistant  engineer's  dis- 
position or  dismissal  was  in  good  faith  in  a  legal  sense. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  U  324,  325; 
Dec.  Dig.  «=9>l(i9.1 

Mandamus  by  the  People,  on  the  relation  of  George  S.  Skiltoo 
against  Merritt  H.  Smith,  Chief  Engineer  of  the  Department  of  Wa- 
ter Supply,  Gas,  and  Electricity  of  the  City  of  New  York,  and  Wil- 
liam Williams,  Commissioner  of  the  Department  of  Water  Supply, 
Gas,  etc.    Motion  for  alternative  writ  granted. 

Ferguson  &  Ferguson,  of  New  York  City  (Leslie  C.  Ferguson,  of 
New  York  City,  of  counsel),  for  relator. 

Frank  L.  Polk,  Corp.  Counsel,  and  Elliot  S.  Benedict,  Asst  Corp. 
Counsel,  both  of  New  York  City,  for  respondents. 

BENEDICT,  J.  The  relator,  a  veteran  volunteer  fireman,  seeks  re- 
instatement to  the  position  of  assistant  engineer  in  the  department  of 
water  supply,  gas,  and  electricity.  He  is  one  of  a  number  of  employes 
dismissed  or  suspended  from  service  on  December  31,  1914,  in  con- 
sequence of  a  reduction  of  the  force  of  employes  in  that  depart- 
ment 

[1,2]  Relator's  principal  grievance,  urged  in  his  brief,  seems  to 
be  that  some  of  the  duties  performed  by  him  were,  in  the  redistribu- 
tion of  his  work  necessitated  by  the  abolishment  of  his  position,  as- 
signed to  Elmer  G.  Manahan,  a  division  eilgineer,  in  charge  of  the 
division  of  investigation  and  design,  an  exempt  position,  while  the  po- 
sition held  by  relator  was  in  the  competitive  class.    He  claims  that  this 
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was  in  violation  of  the'  provision  of  section  14  of  the  Civil  Service 
Law  that: 

"No  person  shall  be  transferred  to,  or  assigned  to  perform  the  dnties  of, 
any  position  subject  to  competitive  examination,  unless  he  shall  have  pre- 
viously passed  an  open  competitive  examination  equivalent  to  that  required 
for  such  position,  or  unless  he  shall  have  served  witb  fidelity  for  at  least 
three  years  In  a  similar  position." 

Relator's  duties  were  not  necessarily  appitrtenant,  so  to  speak,  to 
his  position,  or  to  any  position  in  the  competitive  class.  He  was  one 
of  a  number  of  engineers  in  the  department,  among  whom  the  work 
was  distributed  by  the  commissioner  and  the  chief  engineer.  For  sev- 
eral years  prior  to  his  dismissal  relator  was  in  charge  of  the  real  estate 
bureau,  the  work  of  which  seems  not  to  have  been  particularly  ap- 
propriate to  the  title  of  engineer.  Work  of  this  bureau,  it  is  alleged 
in  the  opposing  papers,  had  so  far  progressed  at  the  end  of  1914  that 
the  volume  of  work  was  materially  reduced.  Accordingly  relator's 
position  was  abolished,  and  some  of  his  duties  transferred  to  Mr. 
Manahan,  and  others  to  another  person.  All  this  does  not,  as  it  seems 
to  me,  show  any  violation  of  the  provision  of  section  14  above  quoted. 
■See  People  ex  rel.  Daly  v.  Jones,  N.  Y.  Law  Journal,  August  19, 
1910,  affirmed  144  App.  Div.  929,  129  N.  Y.  Supp.  1141,  Nor  does 
it  justify  the  inference,  as  matter  of  law,  that  relator's  dismissal  or 
suspension  was  in  bad  faith.  Hence  no  case  for  a  peremptory  writ 
is  made  out. 

[3]  I  think,  however,  that  an  alternative  writ  should  be  granted,  not 
only  on  the  allegations  of  fact  above  referred  to,  but  also  on  the 
further  allegation  of  the  petition  to  the  effect  that  on  or  about  Jan- 
uary 1,  1915,  the  commissioner  appointed  Manahan  as  division  engineer, 
without  his  having  taken  any  civil  service  examination,  and  transferred 
to  him  the  duties  previously  performed  by  relator.  The  opposing  affi- 
davits allege  that  Mr.  Manahan  at  that  time  occupied,  and  for  some 
time  prior  thereto  had  occupied,  the  same  position  he  now  holds  of 
division  engineer,  and  that  in  the  redistribution  of  the  duties  formerly 
performed  by  relator  some  of  them  were  assigned  to  Mr.  Manahan. 

A  distinct  issue  is  thus  raised  upon  a  material  question  of  fact ;  and 
in  consideration  of  all  the  allegations  of  the  petition  and  the  opposing 
papers,  I  think  that  an  alternative  writ  should  issue  to  try  out  the 
question  whether  relator's  suspension  or  dismissal  was  in  good  faith 
in  a  legal  sense — I  do  not  see  any  reason  to  question  the  actual  good 
faith  of  the  commissioner — ^and  also,  if  relator  desires,  the  question 
whether  or  not  all  of  his  duties  were  transferred  to  an  employe  in  the 
exempt  class. 

In  what  has  been  said  above  I  have  assumed  that  Mr.  Manahan  was 
not  a  veteran,  but  there  is  no  allegation  in  the  petition  to  that  ef- 
fect, and  the  petition  should  be  amended  in  this  respect  before  the  alter- 
native writ  issues. 

Motion  for  alternative  writ  granted. 
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(90MlB&Rep.'142) 

DBHklPSEX  V.  NORTHEASTERN  CONST.  CO.  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1915.) 

1.  COHTKAOTB  «=9322 Cl<AtlC  tOB  EXTBA  WORK ^RlOHT  TO  AWABD— EVIDKNOB. 

Where,  in  a  subcontractor's  action  to  fore<3ose  a  mechanic's  Hen,  the 
testimony  for  and  against  plaintiff's  claim  for  extra  work  Is  so  evenly 
balanced  that  an  awaM  based  thereon  would  rest  on  mere  conjecture,  no 
award  will  be  made  for  such  extra  work. 

lEd.  Note.— Bbr  other  cases,  see  Contracts,  Cent.  Dig.  gg  1306, 1307, 1339, 
1347,  1348,  1465,  14»2,  1534-1542,  1754*  1768,  1772,  1801,  1802,  1804-1806, 
1815,  1816;   Dec.  Dig.  «S=»322.] 

2.  CoNTBACTS  €=»322 — CocNTEBCLAm  FOE  Eznu.  WoBK — SvmcitucY  or  Evi- 

dence. 

Evidence  In  support  of  a  contractor's  counterclaim  for  extra  work  Tieli 
Insufficient  to  entitle  Mm  to  an  award  therefor.  In  an  action  to  foreclose  a 
mechanic's  lien. 

[Ed.  Notfe— For  other  cases,  see  Contracts,  Cent  Dig.  gg  1306,  1307, 
1339,  1347,  1348,  1465,  1492,  1534-1542,  1754,  1768,  1772,  1801,  1802,  1804- 
1808,  1815,  1816;   Dec.  Dig.  «=>322.] 

5.  CORTBAOTS   «=5>277^ — SUBCONTBAOTOB — NOIICB  TO   QUFT — ^PBOOT  OF    SeBVICB. 

Where  a  shbcontractor  Is  entitled  by  his  contract  to  a  three-day  notice 
to  comply  with  the  contractor's  demands  before  being  forced  to  stop 
work  strict  proof  of  service  of  snch  notice  Is  required. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  gg  1217-1232; 
Dec.  Dig.  «=3277.] 

A,  CoNTBAOTB  «=s>277 — Subcontbaotob — ^NonoB  to  Qttit — Pebsonai.  Sxbvioi. 
Where  a  subcontractor's  contract  entitles  him  to  a  three-day  notioa 
before  being  forced  to  stop  work,  personal  notice  must  be  given.  In  the 
absence  of  a  showing  that  other  notice  was  Intended. 

[Kd.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  gg  1217-1232; 
Dec.  Dig.  <S=»277.] 

Action  by  William  J.  Dempsey  against  the  Northeastern  Construc- 
tion Company  and  others  to  foreclose  a  mechanic's  lien.  Judgment  ac- 
cording to  opinion, 

J.  Power  Dcmellan,  of  New  York  City,  for  plaintiff. 
Chase  Mellen,  of  New  York  City,  for  defendants. 

FORD,  J.  [1]  In  this  action  to  foreclose  a  mechanic's  Hen,  a  large 
claim  is  made  for  extra  work,  consisting  of  excavation,  rehandltng  ma- 
terial, and  other  items.  The  testimony  for  and  against  the  claim  is  so 
evenly  balanced  that  an  award  based  upon  it  would  rest  on  conjecture 
merely.  In  other  words,  the  plaintiff  has  failed  to  prove  his  claim  by  a 
fair  preponderance  of  the  credible  testimony.  It  is,  of  course,  possible 
that  he  is  entitled  to  the  allowance  of  his  claim  in  whole  or  in  part ; 
but  when  a  contractor  goes  ahead  and  does  many  thousands  of  dol- 
lars worth  of  work,  as  this  plaintiff  claims  to  have  done,  with  noth- 
ing but  oral  testimony,  mainly  his  own,  to  prove  liability  on  the  part 
of  the  defendant  to  pay  for  it,  he  must  suffer  the  penalty,  when  equally 
credible  oral  testimony  is  given  in  contradiction  of  that  offered  by  him. 

Defendant's  counterclaim  is  exorbitant  on  the  face  of  it.  Plaintiff, 
as  subcontractor  for  the  defendant,  agreed  to  do  the  excavating,  filling, 
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regulating,  grading,  and  sheet  piling  for  the  gross  sum  of  $19,618.  At 
the  time  plaintiff  left  the  job  the  sheet  piling  was  completed.  There 
remained  to  be  done,  according  to  the  estimate  of  the  bridge  depart- 
ment, only  10  per  cent,  of  the  excavation  and  a  somewhat  larger  per- 
centage of  the  filling  in.  The  latter  unfinished  work  should  be  left  out 
of  account  as  an  item  of  expense,  for  it  appears  that  it  could  be  done 
without  cost,  if  not  at  a  profit,  as  plaintiff  claims,  because  other  exca- 
vators in  the  neighborhood  paid  for  the  privilege  of  dumping  there. 
As  a  matter  of  fact,  one  of  the  items  which  defendant  credits  to 
plaintiff  is  $420  collected  for  this  dumping  privilege  after  the  latter 
ceased  work. 

[2]  So  it  appears  that  with  only  1,920  yards  of  excavation  to  be 
done,  the  cost  of  which  is  fixed  approximately  in  the  subcontract  at 
50  cents  a  yard,  the  defendant  makes  a  counterclaim  for  $9,505.71  for 
finishing  the  subcontract  I  do  not  overlo<^  the  testimony  offered 
.by  defendant  in  explanation  of  this  astounding  amount,  but  my  com- 
mon sense  balks  at  accepting  it  as  satisfactory  nevertheless.  In  brief 
the  proof  adduced  in  support  of  the  counterdaim  is  quite  as  unsatis- 
factory as  that  offered  by  the  plaintiff  in  support  of  his  huge  claim  for 
extra  work. 

[3]  Nor  do  I  think  the  proof  is  sufficient  that  the  three-day  notice 
was  served.  Plaintiff  under  his  contract  had  the  absolute  right  to 
that  notice,  and  the  opportunity  it  would  have  afforded  him  to  comply 
.with  the  demands  of  the  defendant,  before  being  forced  to  stop  work. 
How  seriously  the  notice  affected  the  property  rights  of  the  plaintiff 
appears  objectively  in  the  large  counterclaim  now  set  up  against  him. 
Strict  proof  should  be  required  of  the  service  of  the  notice,  and  that 
requirement  has  not  been  met,  even  if  we  regard  service  as  claimed  to 
have  been  made  sufficient. 

[4]  But  I  do  not  believe  that  such  service  wotdd  be  sufficient  in 
any  event.  "Where  any  statute  or  the  terms  of  any  contract  require 
notice  to  be  given,"  says  the  Court  of  Appeals,  "and  there  is  noth- 
ing in  the  context  of  the  statute  or  the  contract,  or  in  the  circumstances 
of  the  case,  to  show  that  any  other  notice  was  intended,  a  personal  no- 
tice must  always  be  given."  Beakes  v.  DaCunha,  126  N.  Y.  297,  27  N. 
E.  251.  I  can  conceive  of  no  circumstances  in  this  case  that  would 
obviate  the  necessity  of  personal  notice.  It  appears  that  the  plaintiff 
had  an  office  not  far  from  that  of  the  defendant,  and  he  was  frequently 
upon  the  work.  Involving  a  forfeiture,  as  it  did,  the  service  of  the 
notice  should  have  been  personally  made,  and  reasonably  certain  proof 
of  such  service  given.  In  groping  through  the  mazes  of  the  mass  of 
indefinite  and  contradictory  evidence  in  the  case,  the  only  reasonably 
sure  foundation  I  find  is  the  estimate  of  the  city  engineers  and  the 
amounts  admitted  by  the  defendant  to  have  been  earned  by  the  plain- 
tiff. On  page  127  of  the  brief  submitted  by  defendants'  counsel  it  is 
conceded  that  $947.69  for  extras  and  $420  for  the  dumping  privilege 
should  be  credited  to  plaintiff,  which,  added  to  the  contract  price,  make 
a  total  of  $20,985.69.  From  this  should  be  deducted  $960  for  finish- 
ing the  1,920  yards  of  excavation  at  50  cents  a  yard,  the  price  mention- 
ed in  the  contract,  $155  for  the  Donovan  lien,  paid  by  the  defendant, 
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and  $17,127  cash  (including  allowance  of  $162  for  derrick),  leaving  a 
balance  due  plaintiff  of  $2,743.69,  with  interest  from  May  1,  1914. 

Judgment  will  be  granted  accordingly,  with  costs.  Submit  proposed 
findings  not  later  than  May  7th. 

Judgment  accordingly. 

(91  Misc.  Rep.  278) 

PEOPLE  ex  reL  KLINGER  v.  RAND,  Mayor. 
(Supreme  Court,  Special  Term,  Niagara  County.    July  8,  1915.) 

1.  Theatebs  and  Shows  «=>2 — Licinses — Powbb  of  Matob. 

The  power  of  the  mayor  of  a  municipality  to  license  moving  picture 
shows  Involves  a  discretionary  power  to  regulate.' 

lEd.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent  Dig.  {  2; 
Dec.  Dig.  «5>2.] 

2.  StJNDAT  €=»6 — Moving  Pictures — Sunday  Closing. 

The  general  law  of  the  state  of  New  Tork  does  not  prohibit  an  Indoor 
exhibition  of  moving  pictures  on  Sunday. 

.[Ed.  Note.— For  other  cases,  see  Sunday,  Gent.  Dig.  {}  11,  12;  Deo. 
Dig.  «=»6.] 

8.  Theatebs  and  Shows  «=5>2 — Sunday  Closing. 

The  Legislature  Is  the  sole  judge  of  the  acts  that  should  be  prohibited 
on  Sunday,  and  in  the  absence  of  legislative  prohlbltlbn,  or  express  leg- 
islative authority,  the  mayor  cannot  compel  the  Sunday  closing  of  moving 
picture  theaters  as  a  condition  to  licensing  such  theaters. 

[Ed.  Note. — For  othe.r  cases,  see  Theaters  and  Shows,  Cent  Dig.  {  2; 
Dec.  Dig.  «s>2.] 

Application  by  the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Henry  Klinger,  for  a  writ  of  mandamus  against  Benjamin  L. 
Rand,  Mayor,  etc.,  of  the  City  of  North  Tonawanda.    Writ  issued. 

Albert  R.  Smith,  of  Tonawanda,  for  relator. 
A.  P.  Premus,  of  Tonawanda,  opposed. 

POUND,  J.  The  mayor,  who  is  vested  with  the  power  to  license 
shows,  refuses  to  issue  a  license  to  relator,  except  on  condition  that  he 
will  not  open  his  moving  picture  theater  on  Sunday.  The  question  is 
whether  he  may  lawfully  impress  upon  relator  his  views  on  the  Sun- 
day closing  of  moving  picture  theaters. 

[1,2]  The  power  to  license  involves  the  right  to  regulate — is  dis- 
cretionary, and  not  mandatory.  The  mayor,  as  conservator  of  the 
public  welfare,  should  refuse  a  license  where  the  opening  of  a  theater 
would,  in  his  judgment,  work  to  the  detriment  of  the  community.  He 
may  grant  licenses,  conditional,  among  other  things,  upon  reasonable 
hours  of  opening.  But  his  power  is  not  absolute.  He  must  not  act 
arbitrarily  or  capriciously,  and,  if  his  action  is  tyrannical  or  unrea- 
sonable, the  relator  has  a  remedy  through  mandamus.  People  ex  rel. 
Lodes  V.  Dept.  of  Health,  189  N.  Y.  187,  at  page  194,  82  N.  E.  187, 
13  L.  R.  A.  (N.  S.)  894.  It  was  held  in  the  year  1908  in  People  v. 
Hemleb,  127  App.  Div.  356,  111  N.  Y.  Supp.  690,  after  conflicting  deci- 
sions at  Special  Terra  (United  Vaudeville  Co.  v.  Zeller,  58  Misc.  Rep. 
16,  108  N.  Y.  Supp.  789),  that  the  general  law  of  the  state  does  not 
prohibit  an  indoor  exhibition  of  moving  pictures  on  Sunday. 

[3]  Seven  years  of  inaction  by  the  Legislature  since  this  decision 
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was  rendered  suggests  an  acceptance  of  the  ruling  by  a  majority  of  the 
people,  or  of  their  reprwsentatives.  Among  earthly  powers,  "the  Leg- 
islature alone  may  command  how  Sunday  may  be  kept."  Putnam,  J., 
in  People  ex  rel.  Kieley  v.  Lent,  166  App.  Div.  550,  152  N.  Y.  Supp. 

18,  affirmed  215  N.  Y. ,  109  N.  E. .    "It  is  the  sole  judge  of  acts 

proper  to  be  prohibited."  Neuendorflf  v.  Duryea,  69  N.  Y.  557,  25  Am. 
Rep.  235.  "As  to  the  acts  which  should  be  prohibited,  as  disturbances, 
or  profanations,  of  the  Sabbath  Day,  the  Legislature  is  the  sole  judge." 
People  V.  Dunford,  207  N.  Y.  17,  at  page  20,  100  N.  E.  433.  So  it 
has  been  held  that  a  city  ordinance  prohibiting  Sunday  opening  under 
penalty  of  fine  and  imprisonment  is  void.  People  ex  rel.  Kieley  v. 
Lent,  supra. 

In  a  legal  sense  it  therefore  must  be  deemed  "tyrannical"  and  a 
usurpation  of  power,  and  not  "discretionary,"  for  the  mayor  to 
refuse  his  permission  to  relator  to  open  his  moving  picture  theater 
at  reasonable  hours  on  Sunday,  for  the  mayor  thus  makes  a  Sunday 
law  unto  himself,  and  seeks  to  impress  it  upon  the  community  in  hos- 
tility to  the  general  law  of  the  state  and  judges  that  of  which  the 
Legislature  is  the  sole  judge. 

Motion  for  w/it  granted,  with  $10  costs. 


PBTTT  V.  KRAGKIL 
(Supreme  Court,  Special  Term,  Kings  County.    January  27,  1915.) 

Officers  «=»68— Suspension— Civil  Service  Rules— Preference. 

A  Spanish  War  veteran  entitled  to  a  preference  in  appointment  to  the 
dvll  service,  discharged  for  lack  of  funds,  when  In  the  commissioner's 
judgment  a  reduction  of  the  force  was  necessary,  was  not  entitled  to  any 
preference  in  retention;  and  where  he  was  not  discharged,  but  merely 
suspended,  and  his  name  placed  upon  the  preferred  eligible  list  for  as- 
signment to  duty  as  soon  as  funds  Justified  the  employment  of  more  help 
of  his  class.  It  was  all  that  he  could  expect  under  the  law. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent.  Dig.  {  97;  Dea  Dig. 
«=>68.] 

Mandamus  by  one  Petty  against  one  Kracke,  as  Commissioner  of  the 
Department  of  Bridges.    Motion  for  mandamus  denied. 

Henry  F.  Cochrane,  of  Brooklyn,  for  plaintiflf. 

Elliot  S.  Benedict,  Corp.  Counsel,  of  New  York  City,  for  defendant. 

MANNING,  J.  The  petitioner  is  a  painter  employed  in  the  depart- 
ment of  bridges,  who  was  suspended  by  the  commissioner  owing  to  the 
lack  of  funds  wherewith  to  pay  him.  He  is  an  honorably  discharged 
veteran  of  the  Spanish-American  War,  and  claims  that  his  dismissal 
was  illegal,  because,  as  such,  he  is  entitled  to  a  preference  in  retention 
over  painters  who  are  not  veterans. 

His  contention  is  not  sound.  Where  the  discharge  is  for  lack  of 
funds,  and  in  the  judgment  of  the  commissioner  a  reduction  of  the 
force  is  necessary,  because  he  has  no  money  to  pay  the  men,  a  veteran 
is  not  entitled  to  any  preference.  It  further  appears  that  the  petition- 
er has  not  in  fact  been  discharged,  but  merely  suspended  from  duty 
owing  to  the  lack  of  funds,  and  his  name  has  been  placed  upon  the  pre- 
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f erred  eKgible  list  in  accordance  with  the  provisions  of  the  charter, 
that  he  may  again  be  assigned  to  duty  as  soon  as  there  is  money 
enough  to  justify  the  employment  of  more  help  of  his  class.    This  is 
all  he  can  expect  under  the  law. 
Motion  for  mandamus  denied,  without  costs. 


(91  Misc.  Rep.  135) 

PEOPLE  ex  rel.  WAGNER  y.  WIU/IAMS. 

(Supreme  Court,  Special  Term,  Kings  €k>untf.    June  24,  1915.) 

1.  Mtjnicipai,  Cokpobations  <8=»218—OrncB;nB— Suspension   ob  Dismissai/— 

CIVI3C  Sebvice  Law— PKsnEBxncit. 

The  commissioner  of  a  city  department  had  the  right  to  dismiss  an 
assistant  engineer  In  the  department,  on  the  ground  of  a  reduction  ol 
employ^  and  the  consequent  abolition  of  his  office,  as  the  engineer,  as 
a  veteran  of  the  Spanish  War,  was  not  entitled  upon  a  reduction  of  the 
force,  to  be  retained  in  the  department  la  preference  to  other  persons, 
already  employed,  who  were  not  veterans. 

[Kd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §§ 
689-598;   Dec.  Dig.  <3=>218.] 

2.  MANDAinrS  €=>154r-OFFlCBBS— DiBinssAi/— Pbbtbbenob. 

On  mandamus  to  comp^  commissioner  of  dty  department  to  rein- 
state relator  In  position  in  the  department,  not  asking  for  transfer  to 
Iiosition  left  vacant  by  a  retirement  in  preference  to  another  incumbent 
not  a  party  to  the  proceeding,  nor  alleging  that  such  Incumbent  was 
not  a  vetenm,  such  transfer  could  not  be  ordered. 

[Ed.  Note. — ^For  other  cases,  see  Mandamos,  Cent  Dig.  Si  296-316 ;  Dec. 
Dig.  <g=»164.} 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Bernard  M.  Wagner,  against  William  Williams,  as  Commissioner 
of  the  Department  of  Water  Supply,  Gas,  and  Electricity  of  the  City  of 
New  York.    Motion  denied. 

Thomas  J.  Sefton,  for  relator. 

Frank  L.  Polk,  Corp.  Counsel,  and  Elliot  S.  Benedict,  Asst.  Corp. 
Counsel,  both  of  New  York  Qty,  for  respondent. 

BENEDICT,  J.  [1]  The  relator,  a  veteran  of  the  Spanish  War, 
seeks  reinstatement  in  the  position  of  assistant  engineer  in  the  depart- 
ment of  water  supply,  gas,  and  electricity.  He,  with  others,  was  dis- 
missed or  suspended  from  service  on  December  31, 1914,  in  consequence 
of  a  reduction  of  the  number  of  employes  in  the  department,  and  because 
his  position  had  for  that  reason  been  abolished.  No  facts  are  alleged 
which  show  that  the  commissioner  did  not  act  in  good  faith  in  abolish- 
ing such  position.  As  a  veteran  of  the  Spanish  War,  relator  was  not, 
upon  a  reduction  of  the  force,  entitled  to  be  retained  in  the  department 
in  preference  to  other  persons  already  employed  who  were  not  veter- 
ans. People  ex  rel.  Davison  v.  Williams,  213  N.  Y.  130,  107  N.  E.  49; 
Petty  v.  Kracke,  154  N.  Y.  Supp.  294.  The  principle  of  the  case  first 
cited  applies. to  a  veteran  of  the  Spanish  War,  as  well  as  to  a  veteran 
volunteer  fireman. 
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•  [2]  On  the  uncontroverted  facts,  disclosed  by  the  petition  and  op- 
posing aflRdavits,  relator  may  have  been  entitled  to  be  transferred  to  the 
position  left  vacant  by  the  retirement  of  Mr.  Van  Buren  on  or  about  Oc- 
tober 1,  1914,  in  preference  to  Mr.  Lobo,  assuming  that  Mr.  Lobo  is 
not  a  veteran.  S'ee  Matter  of  Hay,  72  Misc.  Rep.  434, 130  N.  Y.  Supp. 
337.  Relator  had  prior  to  that  date  been  advised  of  his  probable  dis- 
missal at  the  end  of  the  year,  and  had  applied  to  be  transferred  to  Mr. 
Van  Buren's  position.  Such  relief  cannot,  however,  be  granted  in  this 
proceeding  in  its  present  form  for  several  reasons,  as  follows :  (1)  The 
relator  does  not  ask  for  such  relief,  but  merely  for  reinstatement ;  (2) 
Mr.  Lobo  is  not  a  party  to  the  proceeding  (see  Matter  of  Jones  v.  Will- 
cox,  80  App.  Div.  167,  80  N.  Y.  Supp.  420);  (3)  there  is  no  allegation 
that  Mr.  Lobo  is  not  a  veteran. 

The  appUcation  for  a  peremptory  writ  of  mandamus  must  therefore 
be  denied,  without  costs,  without  prejudice  to  an  application  for  a 
writ  requiring  relator's  transfer  to  the  position  formerly  held  by  Mr. 
Van  Buren,  upon  proper  papers.    Settle  order  on  notice. 


PEOPLE  ex  rel.  BEOWEE  v.  WILLIAMS. 

(Supreme  Court,  Special  Term,  Kings  Ck>uaty.    May  7,  1916.) 

MANDAUX7S  «=»76 — Officers — Suspension. 

The  supervisory  powers  of  the  court  will  be  exercised  to  prevent  wrong 
or  Injustice  arising  In  the  suspension  or  dismissal  of  persons  employed 
in  the  municipal  clvU  service;  but  before  judicial  interference  between 
the  beads  of  departments  and  their  subordinates  a  prima  facie  case  of  in- 
justice or  illegality  must  be  presented,  and  where  the  head  of  a  depart- 
ment, from  honest  motives  of  economy  or  better  administration,  suspends 
a  subordinate,  the  court  will  not  interfere. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  St  1S&-160;  Dec. 
Dig.  «=»76.] 

Mandamus  by  the  Peoi^e  of  the  State  of  New  York,  on  relation  of 
Girdell  V.  Brower,  against  William  Williams,  as  Commissioner  of  the 
Department  of  Water  Supply,  Gas,  and  Electricity  in  the  City  of  New 
York.    Motion  for  alternative  writ  denied, 

Davison  &  Underbill,  of  Brooklyn,  for  relator. 
Frank  L.  Polk,  Corp.  Counsel,  and  Elliot  S.  Benedict,  Asst.  Corp. 
Counsel,  both  of  New  York  City,  for  defendant 

BENEDICT,  J.  This  application  does  not,  in  my  opinion,  disclose 
a  just  cause  for  submitting  the  question  of  the  legality  and  propriety 
of  the  suspension  of  the  relator  from  his  position  in  the  department 
of  water  supply,  gas,  and  electricity  to  a  jury.  The  court  should  not 
interfere  with  the  internal  administrati(»i  of  the  city  departments,  ex- 
cept in  flagrant  cases  of  oppression,  injustice,  or  illegality ;  otherwise, 
the  court  would  constantly  be  importuned  to  interfere  between  the 
heads  of  these  departments  and  their  subordinates,  and  this  wovild 
necessarily  break  down  the  discipline  and  work,  to  the  detriment  of 
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the  city's  interest.  When  persons  enter  the  public  service,  they  do 
not  become  immune  from  proper  regulation  and  control  in  the  dis- 
charge of  their  duties,  and  if,  from  honest  motives,  those  in  charge 
of  a  department  suspend  their  subordinates  because  of  motives  of 
economy  or  for  the  better  administration  of  the  department,  the  court 
should  not  interfere.  Its  supervisory  powers  ought  to  be  and  will  be 
exercised  to  prevent  wrong  or  injustice  arising  in  the  suspension  or 
dismissal  of  persons  employed  in  the  municipal  civil  service ;  but,  be- 
fore judicial  interference,  a  prima  facie  case  must  be  presented. 
This  has  not  been  -done  in  the  present  instance. 

Motion  for  alternative  writ  is  denied,  but  without  costs. 


(»1  Misc.  Bep.  114) 

PECKBRMAN  ▼.  PECKBRMAN. 

(Sapreme  Oonrt,  Special  Term,  Kings  County.    Jane  7,  IMS.) 

DivoBcs  «=>238 — Separation — Alikont  and  Counsel  Fees. 

That  defendant,  In  a  salt  for  separation  on  the  ground  of  abandon- 
m^it,  was  Induced  to  marry  plaintiff  by  his  fatber-ln-law's  agreement  to 
convey  certain  real  estate,  and  that  after  his  marriage  the  father-in-law 
failed  to  execute  such  agreement,  whereupon  he  left  his  wife,  does  not 
constitute  any  reason  why  alimony  and  counsel  fees  should  not  be  granted 
the  wife. 

[Ed.  Note.— ror  other  cases,  see  Divorce^  Cent  Dig.  |S  670-672,  703; 
Dec.  Dig.  <8=:»288.1 

Action  by  Rose  Peckerman  against  Samuel  L.  Peckerman  for  sep- 
aration. On  plaintiff's  motion  for  allowance  of  alimony  and  counsel 
fees.    Motion  granted. 

Solomon  S.  Schwartz,  of  Brooklyn,  for  the  motion. 
Samuel  L.  Peckerman,  opposed. 

BENEDICT,  J.  The  defendant  evidently  regards  his  marriage  con- 
tract as  terminable  at  his  will  in  case  of  failure  of  the  financial 
consideration  upon  which  it  rested.  Unfortunately  for  him,  the  law, 
upon  grounds  of  public  policy,  regards  marriage  in  a  different  light. 
In  his  affidavit,  read  in  opposition  to  a  motion  for  alimony  and  counsel 
fee  in  a  suit  by  his  wife  for  separation  on  the  ground  of  abandonment, 
he  says  that  his  father-in-law,  Benjamin  Cohen,  made  an  agreement 
with  him,  in  writing,  in  October,  1912,  whereby  he  agreed  to  convey  to 
him,  together  with  some  cash,  the  premises  No.  1420  Eastern  Parkway, 
subject  to  two  mortgages  aggregating  $10,200,  upon  the  performance 
of  the  marriage  then  under  contract  to  be  performed  between  the  plain- 
tiff and  defendant    The  defendant  avers  that : 

"Enticed  by  these  false  promises,  I  was  induced  to  assume  the  burdens, 
risks,  and  responsibilities  of  married  life  on  the  15th  day  of  March,  1914." 

When,  after  the  marriage  and  the  birth  of  issue  in  December  of  the 
same  ^ear,  the  collateral  agreement  still  remained  unexecuted,  notwith- 
standing the  defendant's  urgency  that  his  wife  influence  her  father  to 
make  the  transfer,  and  his  threats  that  if  ^e  did  not  he  would  leave 
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her,  he  finally  abandoned  her,  failing  to  contribute  to  her  support,  and 
only  contributed  to  the  support  of  their  child  when  required  by  law 
so  to  do.  He  now  seeks  to  lay  the  blame  for  his  abandonment  upon 
the  undesired  visits  of  his  wife's  parents  and  relations,  and  says  that 
"the  only  way  to  retain  my  self-respect  was  to  leave  the  house."  Un- 
doubtedly, from  a  financial  standpoint,  the  defendant  is  justified  in 
feeling  aggrieved,  and  as  a  mercenary  one  seems  to  have  been  the  only 
object  which  he  had  in  mind  in  assuming  what  he  calls  the  "burdens  of 
married  life,"  he  should  have  taken  even  greater  precautions  than  he 
did  to  prevent  the  subsequent  failure  of  c(msideration  for  his  self- 
sacrifice  upon  the  hymeneal  altar.  Perhaps,  however,  his  state  may  not 
prove  so  desperate  as  it  seems,  since  it  appears  that  he  has  brought 
suit  against  his  father-in-law  upon  the  broken  contract  to  convey. 
Meanwhile  the  wife  who  seems  to  have  discharged  at  least  some  of  the 
"responsibilities"  and  assumed  some  of  the  "burdens  and  risks  of  mar- 
ried life,"  is  the  helpless  victim  of  the  controversy  between  her  father 
and  her  husband.  She  and  her  child  are  the  only  ones  entitled  to  ccm- 
sideration  in  this  wretched  barter,  miscalled  marriage. 

I  shall  allow  her  $8  a  week  for  her  own  support  in  addition  to  the 
$3  heretofore  allowed  in  the  Magistrate's  Court  for  the  child,  and  also 
a  counsel  fee  of  $75,  to  be  paid  one-half  in  10  days  from  service  of  the 
order  hereon,  the  balance  at  the  opening  of  the  trial. 


PEOPLE  V.  FRIEDMAN. 

(Supreme  Court,  Special  Term,  Kings  County.    Hay  12,  1915.) 

CBimNAL  Law  «=»1073 — Tbiai< — Conoucr  or  PBxaiDiira  Judox — Cksxhscatb 
OF  Reasonable  Doubt. 

The  action  of  a  trial  Judge  in  interrupting  tbe  cross-examination  of 
accused  and  bimseU  cross-examining  him  at  a  considerable  length  in  an 
effort  to  show  that  he  was  testifying  falsely,  or  that  his  story  lacked 
probability,  was  such  misconduct  as  to  Justify  granting,  on  motion  after 
oonvlctloo,  a  certificate  of  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  2730; 
Dec  Dig.  «=>1073.] 

Leo  Friedman  was  convicted  of  petit  larceny.  On  motion  for  cer- 
tificate of  reasonable  doubt.    Granted. 

M.  Milton  Gewertz,  of  Brookljm,  for  the  motion. 

James  C.  Cropsey,  Dist.  Atty.,  and  Harry  G.  Anderson,  Asst  Dist 
Atty.,  both  of  Brooklyn,  opposed. 

BENEDICT,  J.  The  defendant  was  convicted  in  the  County  Court 
of  Kings  County  of  the  crime  of  petit  larceny,  after  a  trial  upon  an 
indictment  which  in  the  first  count  charged  him  with  the  crime  of 
grand  larceny,  and  in  the  second  count  with  the  crime  of  criminally  re- 
ceiving stolen  property.  The  trial  judge  submitted  to  the  jury  the 
question  of  his  guilt  on  both  counts,  after  reducing  the  grade  of  crime 
in  the  first  count  to  petit  larceny;  and  it  was  upon  this  charge  alone 
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that  the  jury  found  him  guilty,  accompanied  by  a  recommendation 
to  clemency.  He  now  moves  for  a  certificate  of  reasonable  doubt, 
specifying  various  grounds  for  the  application. 

The  only  question  of  doubt  which  will  be  considered  upon  this  mo- 
tion arises  upon  the  action  of  the  judge  presiding  at  the  trial.  He  ap- 
parently— and  perhaps  justly — ^became,  during  the  progress  of  the  trial, 
convinced  that  the  defendant,  who  was  testifying  on  his  own  behalf, 
was  guilty  of  the  crime  charged  against  him  and  was  testifying  falsely; 
and  so,  after  the  district  attorney  had  cross-examined  him  at  great 
length,  the  judge  interrupted  the  cross-examination  and  took  it  upon 
himself  to  cross-examine  the  defendant  further  for  nearly  12  pages 
of  the  record  in  an  apparent  endeavor  to  bring  out  clearly  the  fact 
that  the  defendant  was  testifying  falsely,  or  at  least  that  the  story 
which  he  told  lacked  probability.  This  practice  on  the  part  of  a  judge 
presiding  in  a  criminal  trial  has  been  commented  on  adversely  in  sev- 
eral cases.  See  People  v.  Acardo,  140  App.  Div.  929,  125  N.  Y.  Supp. 
502 ;  Bolte  v.  Third  Ave.  R.  R.,  38  App.  Div.  234,  56  N.  Y.  Supp. 
1038;  also  note  in  6  Ann.  Cas.  477.  The  worst  criminal  has,  undei; 
our  Anglo-Saxon  system  of  criminal  jurisprudence,  the  right  to  a  fair 
and  impartial  trial  by  unprejudiced  triers,  and  he  cannot  have  such  a 
trial  if  the  judge  presiding  does  not  hold  the  scales  of  justice  at  a  true 
balance,  nor  if  he  abdicates  his  high  function  as  judge  and  becomes 
the  prosecutor  as  well.  An  atmosphere  of  prejudice  is  thereby  created, 
against  which  almost  no  jury  is  proof,  and  no  such  atmosphere  should 
surround  a  legal  trial.  The  judge  has  a  duty  to  discharge,  not  alone 
to  the  people,  but  to  the  defendant  as  well.  His  duty  is  not  to  secure 
a  conviction,  but  to  assure  both  people  and  defendant  that  justice  is 
being  rightly  administered.  As  Justice  Miller  well  observed  in  the 
Acardo  Case : 

"As  a  general  rale,  It  la  better  to  allow  counsel  to  examine  witnesses  without 
Interruption,  though  at  ttmee,  In  the  Interest  of  truth  and  justice,  the  court 
may  need  to  Interrupt  for  the  purpose  of  eliciting  some  relevant  facts.  But 
the  Interruptions  disclosed  by  this  record  could  have  had  no  such  purpose, 
and  they  were  so  highly  prejudicial  as  to  take  from  the  trial  even  tiie  sem- 
blance of  Judicial  Inquiry.  The  Court  of  Appeals  has  frequently  admonished 
prosecuting  officers  with  respect  to  unfair  conduct  on  their  part  in  the  trial 
of  cases.  Such  conduct  on  the  i>art  of  the  trial  Judge  does  incalculably  more 
harm,  because  It  carries  weight'  with  the  Jury,  who  might,  perhaps,  pay 
no  heed  to  Improper  remarks  of  counsel." 

In  this  case  it  may  be  that  the  defendant  was  guilty  of  the  crime 
charged,  although  the  record  does  not  disclose  a  strong  case  against 
him  on  the  question  of  identification  by  the  witness  Henrietta  Mc- 
Gurk ;  but,  for  the  reason  stated,  I  am  of  opinion  that  a  certificate  of 
reasonable  doubt  should  be  granted  by  this  court. 

Motion  granted.   Bail  fixed  at  $750. 
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<91  Misc.  Hep.  119) 

CITY  TAX  LIEN  CO.,  Inc.,  t.  MURRAY  et  aL 

(Supreme  CJonrt,  Special  Term,  Kings  (bounty.    Jane  22,  1916.) 

1.  Costs  <8=»157— Teial  Feb — "Teial." 

In  an  action  to  foreclose  a  tax  Hen,  a  reference  or  hearing  of  evidence 
in  court,  merely  auxiliary  to  an  application  for  Judgment  by  default  for 
failure  to  plead,  is  not  a  "trial,"  so  that  tbe  allowance  of  a  trial  fee  was 
Improper. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  U  6ia-617;  Dea  Dig. 
«=>157. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Trial.] 

2.  Costs  «=9l76 — ^ADornoNAi,  Pabties. 

Where  there  were  eight  defendants,  but  the  Judgment  roll  did  not 
show  any  affidavit  of  service  on  one  defendant,  an  item  of  $14  for  addi- 
tional  defendants  served  should  be  reduced  to  $12. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  f|  701-707;  Dec. 
Dig.  <Ss=>176.] 

8.  Costs  ^^169 — Fobeclosubb  of  Tax  Lncn — Fobeclosubb  Sbabcb. 

In  an  action  to  foreclose  a  tax  lien,  an  item  of  $90  for  searches,  based 
on  a  report  on  title  such  as  a  title  company  issues  when  it  insures  a 
title  for  the  guidance  of  attorneys  in  closing  the  title,  was  not  allowable 
against  the  defendant,  though  proof  of  the  reasonable  costs  of  a  fore- 
closure search  by  a  title  company,  or  ot  necessary  official  searches,  would 
be  heard. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  U  652,  653,  657,  658, 
663,  759;   Dec.  Dig.  «=>168.] 

4.  Costs  ®=>189— Refebsrce — Stknoobapheb's  Fes. 

Under  Laws  1915,  c.  224,  providing  that  the  stenographer's  fees  for 
taking  the  minutes  and  furnishing  one  copy  thereof  to  an  official  referee 
shall  be  paid  by  the  county,  and  under  Judiciary  Law  (ConsoL  Laws,  c. 
30)  S  116,  providing  that  they  shall  be  without  expense  to  the  parties,  an 
item  of  $3  for  stenographer's  fees  in  an  action  to  forelcose  a  tax  lien, 
referred  for  computation  to  an  official  referee,  was  not  allowable  against 
the  defendant 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  }{  744-749;  Dec 
Dig.  <S=>1S9.] 

Action  by  the  Qty  Tax  Lien  Company,  Incorporated,  against  Wil- 
liam E.  Murray  and  others.  On  motion  by  defendant  to  review  taxa- 
tion of  costs.   Motion  granted. 

Joseph  Gans,  of  New  York  City,  for  the  motion. 
Samuel  Marion,  of  New  York  City,  opposed. 

BENEDICT,  J.  [1]  This  motion,  so  far  as  it  seeks  the  retaxation 
of  the  plaintiff's  bill  of  costs  herein,  must  be  granted.  This  action 
was  brought  to  foreclose  a  tax  lien  for  $51.06,  for  which  amount  judg- 
ment was  awarded  to  the  plaintiff,  with  costs.  The  clerk  taxed  the 
costs  at  $200.79,  nearly  four  times  the  amount  of  the  judgment  All 
the  defendants  are  of  full  age. 

The  allowance  of  the  trial  fee  was  improper.  A  reference,  or  hear- 
ing of  evidence  in  court,  which  is  merely  auxiliary  to  an  application 
for  judgment  by  default  for  failure  to  plead,  is  not,  by  the  great 
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weight  of  authority,  a  trial.  Cohen  v.  Cohen,  72  Hun,  393,  25  N.  Y. 
Supp.  387;  Matter  of  Vreu,  29  Misc.  R6p.  161,  60  N.  Y.  Supp.  175; 
Taaks  v.  Schmidt,  25  How.  Prac.  340;  TuUy  v.  Eastbum,,  1  Month, 
Law  Bull.  74.  If  Wiggins  v.  Arkenburgh,  4  Sandf.  688,  is  an  author- 
ity to  the  contrary,  it  is  overborne  by  the  other  authorities  above  cited; 
TuUy  V.  Eastbum,  supra,  involved,  as  does  the  case  at  bar,  a  reference 
to  compute,  it  being  an  action  to  foreclose  a  mortgage ;  and  the  other 
cases  involved  proceedings  of  a  similar  nature,  all  illustrating  the  prin- 
ciple that  there  can  be  no  trial,  so  as  to  entitle  plaintiff  to  a  trial  fee, 
unless  there,  is  an  issue  of  law  or  fact,  raised  by  an  answer,  demurrer, 
or  reply.    Cohen  v.  Cohen,  supra. 

[2]  The  item  of  $14  for  additional  defendants  served  should  .be 
reduced  to  $12.  Although  there  were  eight  defendants,  I  do  not  find 
in  the  judgment  roll  any  affidavit  of  service  on  the  defendant  Louise  H. 
Murray. 

[3]  The  item  of  $90  for  searches  is  objected  to.  The  paper  annex- 
ed to  the  judgment  roll  is  not  a  search,  but  a  report  on  title,  such  as 
a  title  company  issues,  when  it  insures  a  title  for  the  guidance  of  the 
attorneys  in  closing  the  title.  I  aim  informed  that  it  is  the  practice  of 
some  title  companies  in  tax  lien  cases  not  to  issue  a  foreclosure  search, 
but  to  examine  the  title  and  furnish  a  report  on  the  same  at  a  minimum 
charge  of  $75.  I  am  also  informed,  however,  t.hat  at  least  one  title 
company  issues  a  foreclosure  search  in  such  cases  at  a  cost  of  $25; 
the  ordinary  charge  in  mortgage  foreclosure  cases  being  $15.  In  my 
opinion,  the  plaintiff  in  a  tax  lien  foreclosure  suit  canhpt  recover  as  a 
disbursement  the  expense  of  an  examination  of  the  title.  If  he  cannot 
procure  a  foreclosure  search  froia  a  title  company,  he  can  obtain  offi- 
cial searches,  which  will  answer  the  purpose.  The  item  in  question 
must  therefore  be  disallowed,  and  there  are  no  facts  set  forth  in  the 
affidavits  from  which  any  other  figure  could  be  fixed  as  a  proper  charge 
for  searches.  I  will,  however,  permit  the  plaintiff  to  submit,  with  his 
proposed  order,  proof  of  the  reascwiable  cost  of  a  foreclosure  search 
by  a  title  company,  or  of  necessary  official  searches,  and  will  then  de- 
termine what,  if  anything,  may  be  allowed  for  searches  in  this  case. 

[4]  The  item  of  $3  for  stenographer's  fees  should  not  be  allowed, 
as  the  reference  to  compute  was  before  an  official  referee,  and  the 
stenographer's  fees  for  taking  the  minutes  and  furnishing  one  copy 
thereof  to  the  referee  are  required  to  be  paid  by  the  county  (Laws 
1915,  c  224),  and  are  without  expense  to  the  parties  Qudiciary  Law,  § 
116). 

These  are  the  only  items  to  which  exception  was  taken. 

Motion  to  retax  bill  of  costs  granted,  with  $10  costs  of  the  motion. 
The  amotmt  of  the  costs  will  be  fixed  in  the  order,  which  is  to  be  set- 
tled on  five  days'  notice.  If  the  plaintiff  desires  to  submit  additional 
affidavits  on  the  question  of  the  amount  to  be  allowed  for  searches,  he 
must  serve  copies  with  his  proposed  order  on  the  objecting  defendant, 
who  may  file  affidavits  in  answer  thereto. 


Digitized  by 


Google 


302'  .164  NEW.  TOBK  SUPPLEMENT  (SOT.  Ct; 

(90  Ulsa  Rep.  222) 

In  re  LORD'S  WILL. 

(Surrogate's  Conrt,  Westchester  County.    April,  1915.) 

1,  W11.U  €=»221 — Pbobatb — BioET  to  Open  Deciueii:. 

Under  Code  Clr.  Proc.  |  2490,  snbd.  6,  authorizing  the  snrrogate  to 
open  a  decree  for  fraud,  newly  discovered  evidence,  clerical  error,  or 
other  suffldent  cause,  where  It  was  conceded  that  one  who  claimed  to  be 
testator's  widow  had  not  been  served  wlUi  citation  in  the  proceedings 
to  prove  the  will,  the  surrogate  had  Jurisdiction  to  open  the  decree  on 
the  ground  of  "other  sufficient  cause." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  S  SSd-Ml ;  Dea  Dig. 
«s>221.] 

2.  Wnxs   4=>300 — ^Pbobats — ^BfABBiAOB — Pbeukxrabt   Dbtebxinatioit. 

Where,  on  the  opening  of  a  decree  of  probate  on  the  motion  of  one 
claimed  to  be  testator's  widow,  tbe  validity  of  testator's  marriage  to  the 
alleged  widow  Is  attacked  by  objectiona  and  answers,  the  court  may  de- 
termine such  validity  as  a  preliminary  proposition. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {}  7S5-737;  Dec. 
Dig.  <S=9309.] 

In  the  matter  of  the  probate  of  a  paper  writing  purporting  to  be 
the  last  will  of  Theodore  A.  Lord,  deceased.  On  motion  to  open  a 
decree  of  probate.    Motion  granted. 

Arthur  D.  Truax,  of  New  York  City  (Charles  W.  Sinnott,  of  New 
York  City,  of  counsel),  for  the  motion. 

R.  E.  &  A.  J.  Prime,  of  New  York  City,  for  administratrix  c.  t  a. 

Robert  L.  Luce,  of  New  York  City,  for  Elsie  G.  Hunsdon. 

SAWYER,  S.  Theodore  A.  Lord  died  on  the  17th  day  of  June, 
1914,  leaving  a  last  will  and  testament  which  was  duly  admitted  to 
probate  in  the  office  of  the  surrogate  of  Westchester  county  on  the  20th 
day  of  July,  1914. 

[1]  This  motion  is  made  by  one  who  styles  herself  Eugenie  Ferrer 
Lord.  She  claims  that  she  is  the  widow  of  decedent,  Theodore  A. 
Lord,  and  as  such  widow  should  have  received  notice  of  the  pro- 
ceedings for  the.  probate  of  the  will  of  the  decedent  pursuant  to  the 
provisions  of  section  2615  of  the  Code  of  Civil  Procedure  (old  Code). 
The  so-called  widow  alleges  that  she  married  the  decedent,  Theodore 
A.  Lord,  in  the  city  of  San  Francisco,  Cal.,  on  the  24th  day  of  No-  ' 
vember,  1888.  She  submits  numerous  affidavits  in  support  of  this 
contention. 

On  the  other  hand,  the  parties  opposed  to  this  motion  claim  that 
the  decedent  never  was  a  party  to  any  such  marriage,  and  submit 
evidence  to  the  effect  that  on  the  date  of  the  alleged  marriage  theJ 
said  Theodore  A.  Lord  was  the  husband  of  Julia  Clinton  Jones  Lord ; 
their  marriage  having  been  -solemnized  on  or  about  the  12th  day  of 
October,  18^.  The  so-called  widow,  as  a  reply  to  tiie  allegation  of 
the  prior  marriage,  admits  the  former  marriage,  but  claims  that  the 
decedent,  Theodore  A.  Lord,  between  the  years  1870  and  1875  ob- 
tained a  decree  of  absolute  divorce  from  his  first  wife  Julia  Clinton 
Lord,  in  the  courts  of  the  state  of  California,  and  that  the  records  of 
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said  decree  of  divorce  were  destroyed  in  the  cbnffo^tion  caused  by 
the  earthquake  in  San  Francisco,  Cal.  She  substantiates  this  by  sul>- 
mitting  declarations  of  the  decedent  showing  that  he  had  obtained 
such  a  divorce,  and'  also. by  affidavits  from  the  attorney  who  pro- 
cured the  divorce;  said  attorney  claiming  that  all  of  the  records  in 
his  office  were  destroyed  in  the  fire  above  mentioned. 

Under  secticm  2610  of  the  Code  of  Civil  Procedure  (old  section 
2615)  the  following  persons  must  be  cited  upon  a  petition  for  probate: 

"(1)  K  the  will  relates  exclusively  to  real  propearty,  the  husband  or  wife, 
If  any,  and  all  the  heirs  of  the  testator.  (2)  If  the  will  relates  exclusively 
to  personal  property,  the  husband  and  wife,  If  any,  and  all  the  next  of  kin 
of  the  testator.  (3)  If  the  will  relates  to  both  real  and  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  belrs,  and  all  the  next  of  kin  of 
the  testator.    •    •    • " 

No  citation  was  ever  issued  to  the  so-called  widow  of  Theodore  A. 
Lord  in  this  proceeding.  Assuming  that  she  was  the  widow  of  Theo- 
dore A.  Lord,  there  can  be  no  question  as  to  the  right  of  the  surrogate 
to  open  the  decree  of  probate  and  allow  her  to  intervene. 

Under  section  2490,  subd.  6,  of  the  Code  of  Civil  Procedure,  the  sur- 
rogate is  given  power : 

"To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a  former  time,  a 
decree  or  order  ol)  his  court;  or  to  grant  a  new  trial  or  a  new  hearing  for 
fraud,  newly  discovered  evidence,  clerical  error,  or  other  sufficient  cause.  The 
powers  conferred  by  this  subdivision  most  be  exercised  only  in  a  like  case, 
and  in  the  same  manner,  as  a  court  of  record  and  of  general  Jurisdiction 
exercises  the  same  powers." 

This  provision  is  in  substance  the  same  as  secticMi  2481,  subd.  6, 
of  the  old  Code.  As  it  is  conceded  that  the  so-called  widow  was 
never  served  with  a  citation  in  this  proceeding,  this  would  give  the  sur- 
rogate the  right  to  open  the  decree  on  the  grounds  of  "other  sufficient 
cause."  Matter  of  Harlow,  73  Hun,  433,  26  N.  Y.  Supp.  469;  Matter 
of  Donlon,  66  Hun,  199,  21  N.  Y.  Supp.  114;  Matter  of  Crumb,  6 
Dem.  478;  Matter  of  Lyon,  73  Hun,  433,  26  N.  Y.  Supp.  469;  Mat- 
ter of  Odell,  1  Misc.  Rep.  390,  23  N.  Y,  Supp.  143;  Matter  of 
Thompson,  41  Misc.  Rep.  223,  83  N.  Y.  Supp,  983. 

I  have  carefully  considered  the  voluminous  affidavits  submitted,  both 
in  support  of  and  against  this  motion,  and  have  come  to  the  conclusion 
that  the  so-called  widow  should  be  given  a  chance  to  offer  proof 
in  a  court  of  record  in  substantiation  of  her  alleged  marriage.  I  will 
open  the  decree  and  give  the  so-called  widow  a  chance  to  intervene  in 
the  probate  proceeding,  granting  her  an  opportunity  to  examine  wit- 
nesses, file  objections,  etc.,  the  same  as  if  shp  had  been  cited  on  the 
original  probate. 

[2]  The  next  question  to  be  considered  is  one  of  procedure,  as  the 
will  m  this  case  was  offered  for  probate  prior  to  the  new  Surrogate's 
Practice  Act  (Laws  1914,  c.  443),  which  went  into  effect  September 
1,  1914.  The  law  in  effect  at  the  time  of  the  offering  of  the  will  for 
probate  will  control.  If  objections  are  filed  and  answers  interposed 
attacking  the  validity  of  the  so-called  marriage,  then  this  court  as  a 
preliminary  proposition  will  hear  and  determine  the  question  of  the 
alleged  mamiage.    If  ttus  court,  determines  th^t  there  was  no  mar- 
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Hage,  then  tlie  objections  will  be  dismissed.  Courts  are  concerned 
only  in  hearing  and  determining  the  r^hts  of  those  who  have  art 
interest  in  property,  where  there  may  be  a  violation  of  some  right.; 
Matter  of  Nelson,  89  Misc.  Rep.  25,  152  N.  Y.  Supp.  734, 

As  to  the  right  of  this  court  to  hear  and  determine  as  a  preliminary 
proposition  the  question  of  this  so-called  marriage  there  can  be  no 
doubt:  Matter  of  Hamilton,  76  Hun,  200,  27  N.  Y.  Supp.  813.  Judge 
Van  Brunt,  who  wrote  the  opinion,  said  as  follows : 

"  *  •  ♦  The  principal  objection  urged  by  the  counsel  for  the  appellant, 
which,  however,  was  not  taken  during  the  progress  of  the  trial  before  the 
surrogate,  was  that  the  court  erred  In  trying  the  question  as  to  the  status  of 
the  appellant  as  the  widow  of  the  decedent  before  taking  testimony  as  to  the 
factum  of  the  will.  It  is  urged  that  the  appellant  was  made  a  party  to  the 
proceeding  by  the  petition  of  the  executor  for  probate,  and  that  by  section 
2528  of  the  Code  it  is  provided  that  the  appearance  of  a  party  against  whom  a 
citation  has  been  Issued  has  the  same  eftect  as  the  appearance  of  a  defendant 
in  an  action  brought  In  the  Supreme  Court.  We  think  In  the  presentation  and 
argument  of  this  objection,  which  goes  to  the  jurisdiction  of  the  surrogate, 
that  the  learned  counsel  has  overlooked  the  authority  which  is  vested  in  the 
surrogate,  and  which  Is  necessary  in  the  performance  of  his  duties,  and  that 
he  has  also  sought  to  Invest  the  appearance  of  a  defendant  in  an  action  in 
the  Supreme  Court  with  a  sanctity  to  which  it  is  not  entitled.  It  is  a  very 
familiar  rule  in  the  conduct  of  a  trial  of  cases,  particularly  those  in  the 
nature  of  equity  proceedings,  where  there  is  a  preliminary  question  as  to  the 
right  of  one  of  the  parties  either  to  bring  the  action  or  to  intervene  as  a 
defendant,  to  try  such  question  and  to  determine  the  status  of  the  parties  be- 
fore attempting  to  pass  upon  the  final  rights  in  respect  to  which  the  action 
is  brought.  Such  is  the  foundation  of  almost  all  interlocutory  judgments  in 
equity  actions,  except  those  entered  upon  demurrers.  In  actions  for  a  part- 
nership accounting,  it  is  famUlar  practice  where  the  iiartnershlp  la  denied,  as 
to  one  of  the  parties,  to  first  try  the  question  of  partnership  before  allowing 
such  i>arty  claiming  to  be  a  partner  to  vex  the  court  and  the  other  party  to 
the  litigation  with  his  presence  in  a  controversy  in  which  be  may  have  no 
interest  So,  in  the  case  at  bar,  only  those  persons  who  are  interested  in  the 
probate  of  this  will  bad  a  right  to  contest  the  same.  The  provision  of  the 
statute  is  (if  the  will  relates  to  both  real  and  personal  property,  as  in  this 
case)  that  the  husband  or  wife,  if  any,  or  the  heirs  or  next  of  kin  of  the  tes- 
tator, and  all  persons  in  being  who  would  take  an  interest  in  any  portion 
of  said  personal  property,  and  the  executor  or  executors,  trustee  or  trustees, 
named  or  described  in  the  will  shall  be  dted.  And  it  provides  that  any  per^ 
son,  although  not  dted,  who  Is  named  as  a  devisee  or  legatee  in  the  will  pro- 
pounded, or  who  is  otherwise  interested  in  sustaining  or  defeating  the  will, 
may  appear  and  support  or  oppose  the  application.  These  provisions  of  the 
statute  show  that  only  those  persons  who  are  interested  in  the  question  as 
to  whether  the  will  shall  bei  probated  or  not  can  be  heard  to  support  or  op- 
pose the  application.  And  it  seems  to  be  a  proposition  which  hardly  needs 
a  suggestion  for  its  refutation  that  one  person  cannot  give  another  a  stand- 
ing in  court  for  contesting  the  probate  of  a  will  by  naming  him  tn  the  petition 
as  being  that  which  he  is  not  Any  person  designated  in  the  will  as  executor, 
devisee,  or  legatee,  or  any  person  interested  in  the  estate,  or  a  creditor  of  the 
decedent,  may  apply  to  have  a  will  admitted  to  probate.  Can  it  be  that  any 
one  of  these  parties,  by  simply  naming  another  party  as  an  heir  or  next  of 
kin,  or  a  wife  or  husband,  as  the  case  may  be,  can  give  that  perscm  a 
status  to  contest  the  probate  of  a  will  tn  which  he  has  not  the  slightest  pos- 
sible interest  because  the  relationship  does  not  exist?  Clearly  not  As  in 
respect  to  the  other  procedures  of  the  Surrogate's  Court  those  Incidental  pow- 
ers which  are  necessary  for  the  fulfillment  of  the  duties  imposed  upon  him  by 
statute  are  possessed  by  the  surrogate,  as  was  recognized  in  Matter  of  Peas- 
lee,  73  Hun,  lis  [25  N.  T.  Supp.  »40].  So  In  reference  to  the  probate  of  a 
wUl,  where  the  right  to  support  or  oppose  such  application  d^tends  upon  in- 
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terest,  bas  the  surrogate  the  right  to  determine  the  status  of  the  party  pro- 
posing to  contest.  Upon  an  accounting  for  the  purpose  of  distribution  of  an 
estate,  the  surrogate  has  the  power  to  construe  the  will  so  far  as  It  affects  bis 
decree  of  distribution,  nils  Is  an  Incidental  power.  He  now  has,  by  provi- 
sion of  the  statute,  the  power  upon  the  probate  of  a  will  to  make  such  con- 
struction where  then  required.  And  to  say  that  a  party  may  come  In  and 
delay  the  proceedings  without  establishing  any  right  or  status  seems  to  place 
such  proceedings  at  the  mercy  of  any  Interloper  who  may  have  the  assurance 
to  dalm  an  Interest,  even  though  without  the  slightest  foundation. 

"It  is  urged  that  the  Surrogate's  Court  has  no  equity  jurisdiction.  It  is 
undoubtedly  true.  And  it  is  farther  urged  that  therefore  the  court  could  not 
decree  that  this  appellant  was  not  the  widow  of  the  testator ;  and  In  support 
of  this  proposition  onr  attention  Is  called  to  the  weU-establlsbed  principle  that 
the  Surrogate's  Court  has  no  power  to  annul  or  set  aside,  on  the  ground  of 
fraud,  a  release  executed  by  the  parties  Interested  in  the  estate  to  the  execu- 
tors thereof.  But  it  has  never  been  held  that  the  Surrogate's  Court  had 
no  power  to  try  the  question  as  to  whether  any  such  alleged  release  existed  or 
not  The  Surrogate's. Court  would  undoubtedly  have  the  right  to  try  the  ques- 
tion of  a  release  presented  before  him  as  to  whether  it  had  ever  been  signed, 
or  whether  it  was  a  forgery;  and  it  is  a  similar  question  which  was  being 
determined  by  the  surrogate  in  reference  to  the  alleged  marriage  with  the 
testator.  He  was  not  making  a  decree  annulling  the  marriage.  He  was  simply 
determining  the  question  as  to  whether  the  contestant  had  any  status  in  his 
court  by  reason  ot  her  being  the  testator's  widow.  In  order  that  this  per: 
formance  in  New  Jersey  between  Hamilton  and  the  appellant  should  be  a 
marriage,  it  was  necessary  that  both  parties  should  be  free  to  contract,  and 
if  either  party  was  under  a  disability,  although  the  parties  went  through  the 
forms  of  a  marriage,  there  was  no  marriage,  and  that  is  all  that  the  surro- 
gate attempted  to  determine.  If  the  appellant,  by  virtue  of  an  alleged  mari- 
tal relaUon,  was  seeking  to  enforce  her  rights  in  a  court  of  law,  those  rights 
could  be  defeated  by  showing  that  no  such  relation  existed,  because,  at  the 
time  of  the  attempted  contract,  of  the  disability  of  one  of  the  parties.  This 
has  always  been  the  rule,  and  the  surrogate,  in  passing  upon  the  status  of 
this  contestant,  assumed  no  equity  Jurisdiction,  but  was  passing  ui>on  a  legal 
question. 

"It  is  further  urged  that  in  any  event  the  legatee  who  filed  the  objection 
to  the  appearance  of  the  appellant  as  a  contestant  of  this  will,  being  simply 
a  defendant  to  this  proceeding  to  probate  the  will,  had  no  right  to  question 
the  status  of  this  contestant  The  force  of  this  objection  we  are  unable  to 
see.  Any  party  interested  had  the  right  to  bring  this  question  to  the  atten- 
tion of  the  surrogate,  and  In  the  orderly  conduct  of  the  proceeding  ask  him 
to  pass  upon  it.  The  proceedings  for  the  probate  of  the  will  did  not  belong  to 
any  of  the  parties,  but  belonged  to  the  court  The  court  has  a  right  to  bring 
In  other  parties,  to  allow  other  parties  to  be  heard,  and  to  determine  whether 
parties  claiming  to  be  heard  have  any  status  ip  the  proceeding  whether  any 
of  the  other  parties  object  or  not  It  seems  to  be  assumed  by  the  appellant 
that  the  surrogate  is  a  mere  agent  of  the  proponents  of  the  will;  that  he 
has  no  powers  of  his  own  for  the  purpose  of  seeing  that  justice  is  done.  This 
Is  contrary  to  the  whole  scope  of  the  authority  conferred  upon  the  surrogate 
In  the  probate  of  wills.  He  Is  bound  to  see  that  the  proceedings  are  regularly 
conducted,  to  hear  those  entitled  to  be  heard,  and  to  prevent  contests  of  wills 
by  persons  who  have  no  interest" 

For  other  authorities  to  the  same  effect,  see  Matter  of  Bethune,  4 
Dem,  392;  Matter  of  McGarren,  112  App.  Div.  503,  98  N.  Y.  Supp, 
415;  Matter  of  Gamer,  59  Misc.  Rep.  116,  112  N.  Y.  Supp.  212. 

Motion  to  open  decree  granted. 

Motion  granted. 
164N.T.S.— 20 
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(80  MIsa  Bep.  241) 

In  re  GRECO'S  ESTATE. 

(Surrogate's  Court,  Bronx  County.    April,  1916.) 

1.  EXECTTTOBS     AND     ADICINISTBATORS     «=920 — LETIBBS    OT    ADMimSTBATIOR— 

Application — Burden  or  Proof. 

Wbere  tbe  petition  for  letters  of  administration  alleged  that  petitioner 
was  a  Burrlrlng  son  of  decedent,  and  petitioner's  widow  denied  such  al- 
legation, tbe  burden  was  on  petitioner  to  prove  tbat  be  was  one  of  tbe 
persons  entitled  to  apply  for  letters  of  administration  under  Code  Civ. 
Proc.  a  2588,  2590. 

[Ed.  Note. — For  otber  cases,  see  Executors  and  Administrators,  Cent 
Dig.  IS  83-106;   Dec.  Dig.  «=320.] 

2.  Executors  and  Adhinistbators  «3>20— Lbiters  of  Administration — Re- 

lationship or  PEirnoNEB — Sufficienct  of  Evidence. 

Evidence  in  suiqport  of  an  application  for  Issuance  of  letters  of  admin- 
istration field  Insufficient  to  sustain  the  burden  resting  on  petitioner  to 
estabUsb  bis  contention,  wblcb  was  controverted  by  tbe  widow,  tbat  be 
was  a  son  of  decedent. 

[Ed.  Note. — For  otber  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  {{  83-105 ;   Dec.  Dig.  «=»20.] 

8.  Evidence  ^»351 — Pediobxe — ^Baftisuai.  Record — Leitebs  of  Adminis- 
tration. 

On  an  application  for  Issuance  of  letters  of  administration  to  one 
claiming  to  be  tbe  surviving  son  of  decedent,  a  cburcb  record  Ot  peti- 
tioner's baptism  more  tban  23  years  before,  wblcb  recited  that  be  was 
adopted,  but  not  according  to  tbe  civil  law,  was  competent  evidence  on 
tbe  question  of  pedigree. 

[Ed.  Note.— For  otber  cases,  see  Evidence,  C^nt  Dig.  Si  13S8-1397; 
Dec  Dig.  «=>361.] 

Application  for  letters  of  administration  on  the  estate  of  Robert 
Greco,  deceased.    Dismissed. 

Gustave  Frey,  of  New  York  City,  for  petitioner, 
William  C.  Stone,  of  New  York  City,  for  respondent 

SCHULZ,  S.  The  petitioner  applied  for  letters  of  administration 
upon  the  goods,  chattels,  and  credits  of  the  decedent,  alleging  that  the 
latter  left  him  surviving  as  his  only  heirs  at  law  and  next  of  kin  a 
widow  and  the  petitioner,  .his  son.  The  widow  having  a  prior  right 
to  letters  of  administration  (Code  Civ.  Proc.  §  2588),  the  petition  prop- 
erly prayed  for  the  issuance  of  a  citation  to  her  to  show  cause  why 
such  letters  should  not  be  granted  to  the  petitioner  (C!Iode  Civ.  Proc  § 
2590).  Upon  the  return  of  the  citation,  the  widow  appeared  by  coun- 
sel and  filed  objections,  in  which  she  set  up  her  prior  right  to  letters  of 
administration  on  the  decedent's  estate,  and  alleged  that  the  petition- 
er is  not  the  son  of  the  decedent,  but  that  she,  the  widow,  is  the  sole 
next  of  kin  of  the  deceased,  that  all  debts  have  been  paid,  that  the  is- 
suance of  letters  of  administration  is  unnecessary,  and  that  the  value 
of  the  estate  does  not  exceed  $500. 

Section  2588  of  the  Code  of  Civil  Procedure,  above  cited,  sets  forth 
the  persons  entitled  to  letters  of  administration  and  also  prescribes  the 
order  in  which  such  letters  of  administration  shall  be  granted.     If, 

4=9For  otber  esses  see  same  topic  &  KET-NUMBER  In  all  Kej  -Numbered  Digests  *  Indexes 
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however,  the  person  having  a  prior  right  and  being  competenf  refuses 
to  accept  the  letters,  they  may  be  granted  to  one  whose  right  is  subse- 
quent to  that  of  the  person  refusing.  The  respondent,  however,  raises 
a  question  which  involves  the  right  of  the  petitioner,  not  only  to  serve, 
but  also  to  inat^iurate  the  proceeding, 

[1,  2]  The  petitioner  applies,  not  as  a  creditor,  but  as  a  person  in- 
terested in  the  estate  of  the  decedent,  by  reason  of  the  fact  that  he  is 
the  tatter's  son.  If,  therefore,  he  is  not  the  son  of  the  decedent,  it  fol- 
lows that  under  the  allegations  of  his  petition  he  is  not  one  of  the  per- 
sons who  may  apply  for  letters.  The  petition  sets  forth  facts  which 
authorized  the  issuance  of  the  citation,  and  the  surrogate  had  a  right  to 
asstmie  that  they  were  true,  and  to  issue  process  accordingly.  Code 
Civ.  Proc.  §  2546.  Now,  however,  the  allegation  of  kinship  in  the  pe- 
tition is  controverted  by  answer,  objection,  and  proof,  and  the  appli- 
cation must  be  denied,  unless  the  court  from  the  evidence  can  find 
that  the  allegations  of  the  petition  are  true. 

The  burden  of  proving  that  the  petitioner  is  one  of  the  persons  en- 
titled to  apply  for  and  receive  letters  of  administration  is  upon  the 
petitioner.  He  must  bring  himself  within  the  provisions  of  the  Code 
sections  above  cited  before  the  court  can  entertain  his  application  or 
grant  the  relief  prayed  for.  It  appears  from  the  testimony,  and  i$ 
undisputed,  that  the  petitioner  from  his  earliest  recollections  was  al- 
ways treated  as  a  son  by  the  decedent  and  the  respondent ;  that  he  bore 
their  family  name,  was  called,  and  referred  to  by  them  in  conversation 
with  others  as,  their  son;  addressed  them  as  a  child  does  its  parents, 
and  lived  with  them  as  a  member  of  their  family. 

Upon  this  testimony  I  should  unhesitatingly  find  that  the  petition- 
er was  a  soil  of  the  decedent  and  respondent,  but  evidence  has  been 
introduced  explaining  these  undisputed  facts.  The  respondent  testifies 
positively  that  the  petitioner  is  not  her  son.  This  testimony  was  ob- 
jected to,  and  a  motion  made  to  strike  it  out,  on  the  ground  that  it  was 
in  violation  of  the  provisions  of  the  Code  of  Civil  Procedure,  §  829. 
I  am  of  the  opinion,  however,  that  the  testimony  was  not  prohibited 
by  the  section  cited.  In  addition  to  her  own  testimony,  however,  she 
showed  by  the  testimony  of  other  persons,  some  of  whom  are  en- 
tirely disinterested,  so  far  as  the  evidence  discloses,  that  the  decedent 
stated  to  them  that  he  had  obtained  the  petiticuier  from  a  home  in 
Brocrfdyn.  One  of  the  witnesses  for  the  contestant  who  testified  to 
that  effect  was  a  cousin  of  the  decedent,  Frank  Greco.  He  was  ex- 
amined as  to  conversations  had  with  the  decedent,  and  was  allowed  to 
testify  thereto,  over  the  objection  of  the  petitioner,  who  claimed  that 
the  witness  was  an  interested  party,  and  that  his  testimony  was  barred 
by  the  Code  of  Civil  Procedure,  §  829.  The  witness  would  have  no 
interest  in  the  estate  of  the  decedent,  which  consists  of  personalty  only, 
under  the  laws  governing  the  distribution  of  property  in  case  of  in- 
testacy, unless  his  father  predeceased  the  decedent.  Decedent  Estate 
Law,  §  98,  subd.  3,  being  Laws  of  1909,  c.  18,  constituting  Consol. 
Laws,  c.  13.    There  is  no  evidence  to  show  that  such  is  the  caSe. 

Cotmsel  for  the  contestant,  however,  did  not  contend  that  the  father 
of  the  witniess  was  still  alive,  but  urged  only  that  the  witness  had  no 
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interest  in  the  estate  of  the  decedent,  because  the  estate  did  not  exceed 
the  sum  of  $2,000,  and  he  could  have  no  interest  unless  the  estate  ex- 
ceeded the  sum  of  $4,000.  I  permitted  this  testimony  to  be  given, 
stating  that  I  would  pass  upon  its  competency  when  I  decided  the 
matter.  From  the  testimony  before  me  I  am  unable  to  say  wheth- 
er the  party  is  interested  or  not,  and  hence  I  believe  that  the  tes- 
timony was  competent.  I  will  state,  however,  that  I  have  not  re- 
garded his  testimony  in  deciding  this  controversy,,  as  there  is  suffi- 
cient evidence  in  my  opinion  to  justify  the  conclusion  which  I  reach 
without  the  testimony  of  this  witness,  which,  even  if  not  in  violation 
of  section  829  of  the  Code,  must  nevertheless  be  considered  in  the  light 
of  his  friendly  relations  with  the  respondent. 

[3]  It  also  appears  that  in  the  year  1891  the  respondent  took  the 
petitioner  to  a  chttfch  to  be  baptized,  and  there  was  oflfered  in  evidence 
the  church  record  of  such  baptism,  a  translation  thereof  being  as  fol- 
lows: 

,  "July  21,  IS&L 

"I,  the  undersigned,  hare  baptized  Claudlum,  bom  about  1885.  rrom  a 
home  In  Brooklyn.    God  parents  were  Joseph  Bianchl  and  Carmela  SaiacenL 

"[Signed]    Jo.  O.  BamplnL" 

In  the  margin  of  the  record  book,  alongside  of  the  above,  the  follow- 
ing appeared: 

"Adopted  (but  not  according  to  the  dvU  law)  by  Beparato  Greco  and  Car- 
mela Cerbone,  of  New  Xork." 

The  respondent  objected  to  the  introduction  of  this  record,  but  I 
believe  that  it  is  competent  evidence  upon  a  question  of  pedigree. 
Jackson  v.  King,  5  Cow.  237,  15  Am.  Dec.  468;  Layton  v.  Kraft,  111 
App.  Div.  842,  846,  98  N.  Y.  Supp.  72;  Hartshorn  v.  Metropolitan 
L.  I.  Co.,  55  App.  Div.  471,  67  N.  Y.  Supp.  13;  Wigm.  Ev.  §§  1642, 
1643.  The  record  was  inscribed  upon  the  register  as  the  result  of 
statements  made  by  the  respondent.  These  statements  and  the  record 
were  both  made  over  23  years  ago,  ante  litem  motam,  and  I  have  con- 
sidered the  latter  of  great  weight  in  deciding  whether  her  testimony, 
•  given  at  this  time,  is  true.  It  might  be  argued  that  at  this  time  there 
is  a  temptation  for  the  respondent  to  deny  that  there  was  any  relation- 
ship between  the  decedent  and  the  petitioner,  because  the  respondent's 
share  in  the  estate  of  the  decedent  would  be  seriously  affected  there- 
by; but  such  a  temptation  did  not  exist  when  the  record  was  made. 
The  respondent  does  not  impress  me  as  a  woman  who  would  deny 
her  own  son,  to  get  a  larger  share  of  her  husband's  at  best  small  es- 
tate, and  examining  her  testimony  now  with  the  record  above  referred 
to,  made  23  years  ago,  and  the  testimony  of  the  other  witnesses  pro- 
duced by  her,  I  cannot  escape  the  conviction  that  the  petitioner  is  not 
the  son  of  the  decedent  and  the  respondent. 

Counsel  for  the  respondent  has  ably  argued  in  his  brief  that  there 
is  a  presumption  of  legitimacy,  and  such  is  undoubtedly  the  case.  The 
question  of  legitimacy,  however,  does  not  enter  into  this  controversy. 
The  law  presumes  that  the  petitioner  is  a  legitimate  child,  and  there  is 
absolutely  nothing  before  me  which  would  justify  a  finding  to  the 
contrary,  nor  is  there  any  claim  made  that  the  petitioner  is  illegiti- 
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inafe.  The  law,  however,  does  not  indulge  in  any  presumption  or 
speculation  as  to  who  are  the  father  and  mother  of  the  petitioner. 

With  all  of  the  testimony  before  me,  I  cannot  find  that  the  petitioner 
has  sustained  the  burden  which  I  believe  is  upon  him  to  show  that  he 
is  the  son  of  this  decedent,  and  his  petition  must  therefore  be  dis- 
missed. In  arriving  at  this  conclusion  I  desire  to  make  it  clear  that 
it  in  no  way  reflects  upon  the  petitioner.  From  all  of  the  circumstances 
surrounding  his  childhood  and  early  youth  he  was  justified  in  believ- 
ing that  the  decedent  and  the  respondent  were  his  parents.  For  that 
reason  no  costs  are  imposed. 

Decreed  accordingly. 

(DO  MIsa  Bep.  23(9 

In  n  SOHOBEB'S  WILIk 

(Surrogate's  Court,  Bronx  Coonty.    April,  191S.) 

1.  WU-LS    «S»252 — PBOBAn — JUBIBDICTION — ^NoNKBSIDKWT. 

Where  the  allegations  of  a  petition  for  the  probate  <iS  a  will  that 
decedent  was  a  resident  of  and  died  in  Pennsylvania  xxjsseesed  of  cer- 
tain debts  owing  bim  by  a  resident  of  the  county  of  B.  in  New  York  are 
not  controverted,  they  must,  under  the  express  provisions  of  Code  Civ. 
Proc  I  2646,  be  accepted  aS  true;  and  the  Surrogate's  Court  of  such 
county  has  Jurisdiction,  therefore,  under  section  2517,  relative  to  the  ef- 
fect of  the  locality  of  debts  on  jurisdiction,  to  entertain  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig*  f  687;  Dec.  Dig. 
«s»262.] 

2.  Wills  «=>70— Testaiomtabt  Dibfobitioiis — ^What  Law  OovxBNa — ^Bhaltt 

— ^Pkksonaltt. 

Under  the  express  provisions  of  Decedent  SIstate  Law  (Consol.  Laws, 
C.  13)  {  47,  the  validity  and  etTect  of  testamentary  dispositions  of  realty 
situated  In  New  Tork  are  regulated  by  the  laws  of  New  Xork,  thpugh 
decedent  resided  In  Pennsylvania;  but  the  validity  and  effect  of  testa- 
mentary dispositions  of  personalty  located  in  New  York  are  regulated  by 
the  laws  of  the  state  where  decedent  resided  at  the  time  of  his  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  184r-186;  Dec. 
Dig.  «=>70.] 

8.  Wnis  «=>166,  436 — BxEonnoN — Undct  iKVLUBifCB — ^Pboof, 

Mere  opportunity  to  exercise  undue  influence  in  connection  with  the 

execution  of  a  will  is  not  proof  that  such  inQuence  was  exercised. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  421-437,  047-©50; 

Dee  Dig.  <&=>166,  436.] 

i.  WrLLS   e=9l63 — EXBOTTTION — Undus   Iwfltjkncb — Pkesuxphion. 

The  exercise  of  undue  Influence,  in  connection  with  the  execution  of 
a  will,  will  not  be  presumed,  but  must  be  shown,  either  by  direct  evi- 
dence, or  by  proof  of  circumstances  reasonably  leading  to  the  conclusion 
that  it  was  exercised. 

[Ed.  Note.— For  other  caaes,  see  Wills,  Cent  Dig.  f{  38S-402;  Dec. 
Dig.  «=»163.] 

6.  Wnxs  ^=9156 — ExEounON — Ukdux  Intluknob — ^What  CoNarmnns. 

The  influence  exerted  by  kindness  to  a  testator,  or  by  feelings  on  his 

part  of  gratitude  or  affection  for  the  b^ieficlaries,  or  those  alleged  to 

have  brought  about  the  testamentary  disposition,  is  not  undue  influence. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent  Dig.  {J  376-381;    Dec 

Dig.  «=>166.] 
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6.  Wnxs  «=>52 — Pbobatb — Tsstasertast  Gapaoitt — Bubdeit  ov  PBOor. 

Tinder  the  express  provisions  of  Code  Civ.  Proc.  {  2614,  the  burden  of 
proving  the  competency  of  a  testator  rests  on  the  proponent  In  proceed- 
ings to  probate  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {$  101-110;  Dec. 
Dig.  <S=>52.] 

7.  Wills  «=»56 — Pbobate — Testamentabt  Capaoitt — Sufficiency  of  Bvi- 

DXNCE. 

Evidence  In  proceedings  to  probate  a  will  heUl  to  show  that  testator 
possessed  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §{  137-168, 161;  Dec. 
Dig.  <e=955.1 

8.  Wills   ®=>82 — Tbstamintaey  Dispositions — Pbovincb  of  Coubt. 

Where  testator  observes  the  formalities  of  the  law  in  the  execution  o£ 
his  will,  and  has  sufficient  mental  capacity  to  execute  same,  and  is  free 
from  undue  Influence,  fraud,  or  restraint,  the  court  must  give  his  testa- 
mentary disposition  eftect,  though  it  may  believe  that  he  did  not  pay  due 
regard  to  the  claims  of  kindred. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  t  203;  Dec.  Dig. 
«=s>82.] 

9.  Wills  «=>41 — Testamentabt  Capacitt. 

That  testator  may  have  been  eccentric,  slovenly  In  dress,  and  given 
to  peculiarities  of  speech  and  manner,  did  not  disqualify  Mm  from 
making  a  testamentary  disposition  of  his  property. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  iS  84,  86;  Dec.  Dig. 
«=>41.] 

10.  EviDKNCB    €=>671 — ^ExFEBTS — Testauxntabt    Oapaoity — Probative    Ef- 
fect. 

The  testimony  of  expert  witnesses  as  to  testator's  mental  condition 
several  years  prior  to  the  execution  of  the  will,  and  the  prol>abUity  of 
the  continuance  of  such  condition  up  to  that  date.  Is  not  entitled  to  more 
weight  on  the  question  of  testamentary  capacity  than  that  of  disinter- 
ested lay  attesting  witnesses,  who  testify  to  testator's  mental  capacity 
immediately  prior  to  and  at  the  time  of  the  execution  of  the  will. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {g  2396-2396; 
Dec.  Dig.  «=»571.] 

Proceeding  upon  the  probate  of  the  will  of  George  R.  Schober,  de- 
ceased.   Probate  granted. 

Wm.  Winchester  Hall,  of  Pittston,  Pa.,  for  petitioner. 
Adolph  &  Henry  Bloch,  of  New  York  City,  for  contestant 

SCHULZ,  S.  [1]  The  petition  states  that  the  decedent  was  a  res- 
ident of  and  died  in  the  state  of  Pennsylvania  possessed  of  certain 
personal  property,  to  wit,  debts  owing  to  him  by  a  resident  of  the 
county  of  Bronx  and  state  of  New  York.  These  allegations,  not  being 
controverted,  must  be  accepted  as  true  (Code  Civ.  Proc.  §  2546),  and 
this  court  therefore  has  jurisdiction  to  entertain  this  proceeding  (Code 
Civ.  Proc.  §  2517).  The  decedent  also  died  seised  of  real  estate  situat- 
ed in  the  state  of  New  York.  The  disputed  document  is  alleged  to 
have  been  executed  on  the  5th  day  of  June,  1914,  and  the  decedent 
died  on  June  13,  1914.  By  its  terms  the  residue  of  the  estate  remain- 
ing after  the  payment  of  his  debts  and  funeral  expenses  is  devised  and 
bequeathed  to  a  sister  of  the  decedent,  if  she  be  living  at  the  time  of 
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his  decease,  and  in  the  event  of  her  death  during  his  life  the  same 
is  devised  and  bequeathed  to  a  niece  of  the  decedent. 

[2]  As  the  alleged  will  contains  testamentary  dispositions  of  real 
property,  the  validity  and  effect  of  such  testamentary  dispositions  are 
regulated  by  the  laws  of  this  state,  without  regard  to  the  residence  of 
the  decedent ;  and  as  it  also  contains  testamentary  dispositions  of  per- 
sonalty, the  validity  and  effect  of  said  testamentary  dispositions  are 
regulated  by  the  laws  of  the  state  of  Pennsylvania,  where  the  decedent 
was  a  resident  at  the  time  of  his  death.  Decedent  Estate  Law,  §  47 
(Laws  1909,  c.  18,  constituting  Consol.  Laws,  c.  13)  §  47.  It  therefore 
becomes  necessary  in  deciding  the  matter  to  consider,  not  only  the  laws 
of  our  own  state,  but  also  those  of  the  state  of  the  decedent's  res- 
idence. 

From  the  petition  it  would  appear  that  the  decedent  left  him  sur- 
viving a  widow,  two  sisters,  two  nieces,  and  a  nephew.  The  widow 
filed  objections  in  the  usual  form,  but  containing,  in  addition,  an  alle- 
gation that  the  heirs  at  law  and  next  of  kin,  as  set  forth  in  the  pe- 
tition, are  not  the  heirs  at  law  and  next  of  kin  of  the  decedent, 
but  that  a  person  therein  named  and  the  widow  are  such  heirs  at 
law  and  next  of  kin,  and  that  the  said  person  thus  named  should 
be  made  a  party.  The  latter  was  thereupon  brought  into  the  proceed- 
ing by  a  supplemental  citation  issued  to  her.  She  thereafter  appeared 
by  counsel,  and  upon  the  hearing  it  was  contended  that  she  was  a 
daughter  of  the  decedent,  being  the  issue  of  the  marriage  between  him 
and  his  surviving  widow.  All  of  the  parties  are  therefore  before 
the  court.  The  situation  presented,  regarding  it  from  the  standpoint 
of  the  contestant,  is  that  of  'a  testator  who,  by  his  aWegtd  last  will 
and  testament,  makes  no  provision  for  his  wife  and  child. 

I  am  satisfied  from  the  evidence  produced  before  me  that  the  legal 
formalities  of  execution  prescribed  by  the  statutes  of  the  state  of 
New  York  and  of  the  state  of  Pennsylvania,  in  which  latter  state  the 
document  is  alleged  to  have  been  executed,  were  complied  with.  De- 
cedent Estate  Law,  supra,  §  21;  Purdon's  Digest  (13th  Ed.)  tit. 
"Wills." 

[3-51  The  objection  to  the  effect  that  the  subscription  and  publica- 
tion of  the  disputed  document  was  procured  by  fraud  or  undue  influ- 
ence is  not  sustained  by  the  evidence.  Mere  opportunity  to  exercise 
undue  influence  does  not  of  itself  justify  a  ccmclusion  that  it  was  ex- 
ercised. Cudney  v.  Cudney,  68  N.  Y.  148;  Post  v.  Mason,  91  N.  Y. 
539,  43  Am.  Rep.  689;  Logan's  Estate,  195  Pa.  282,  45  Atl.  729; 
McNitt's  Estate,  229  Pa.  71,  78  Atl.  32,  citing  Tyson's  Estate,  223 
Pa.  596,  72  Atl.  1065.  It  cannot  be  presumed,  but  must  be  shown  to 
have  existed,  either  by  direct  evidence,  which  from  its  nature  is  not 
often  possible,  or  by  circumstances  of  such  a  character  as  to  reason- 
ably lead  to  the  conclusion  that  it  was  present.  Loder  v,  Whelpley, 
111  N.  Y.  239,  18  N.  E.  874;  RoUwagen  v.  RoUwagen,  63  N.  Y.  504; 
Matter  of  Richardson,  137  App.  Div.  103,  122  N.  Y,  Supp.  83; 
Caughey  v.  Bridenbaugh,  208  Pa.  414,  57  Atl.  821;  Phillip's  Estate, 
244  Pa.  44,  90  Atl.  457;  Matter  of  CampbeU,  136  N.  Y.  Supp.  1086, 
1104.    The.  influence  exerted  by  kindness  to  the  testator,  or  by  feel- 
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ings,  on  his  part,  of  gratitude  to  or  affection  for  the  beneficiaries,  or 
those  alleged  to  have  brought  about  the  testamentary  disposition,  is 
not  undue  influence.  Children's  Aid  Society  v.  Loveridge,  70  N.  Y. 
387;  Marx  v.  McGlynn,  88  N.  Y.  358;  Matter  of  Mondorf,  110 
N.  Y.  450,  18  N.  E.  256;  Englert  v.  Englert,  198  Pa.  326,  47  Atl.  940, 
82  Am.  St.  Rep.  808;  Robinson  v.  Robinson,  203  Pa.  400,  53  AtL 
253 ;  Caughey  v.  Bridenbaugh,  supra.  ' 

It  imports  coercion.  Matter  of  Van  Ness,  78  Misc.  Rep.  592,  139 
N.  Y.  Supp.  485,  and  cases  cited.  It  is  "an  affirmative  assault  on  the 
validity  of  a  will,  and  the  burden  of  proof  does  not  shift,  but  remains 
on  the  party  who  asserts  its  existence."  Matter  of  Kindberg,  207  N. 
Y.  220,  229,  100  N.  E.  789,  and  cases  cited.  While  I  have  been  unable 
to  find  a  decision  of  the  highest  court  of  appellate  jurisdiction  in  the 
state  of  Pennsylvania  which  lays  down  a  rule  as  definite  and  broad  as 
that  enunciated  in  Matter  of  Kindberg,  I  believe  that  the  general 
trend  of  decisions  in  that  state  justifies  the  conclusion  that,  under  the 
facts  and  circumstances  surrounding  the  execution  of  the  disputed 
document  in  this  case,  the  burden  of  proving  undue  influence  was  upon 
the  contestant.  Douglass  Estate,  162  Pa.  567,  29  Atl.  715 ;  Messner 
v.  Elliott,  184  Pa.  41,  39  Atl.  46.  No  evidence  tending  to  sustain  this 
particular  objection  was  introduced  by  the  contestant .  so  that  the 
weight  of  evidence  upon  this  proposition  was  clearly  with  the  pro- 
ponent. 

[6]  There  remains  for  consideration,  then,  only  the  question  wheth- 
er the  alleged  testator  had  testamentary  capacity  when  he  signed  the 
document  and  published  and  declared  it  as  required  by  law.  The  bur- 
den of  proving  the  competency  of  the"  alleged  testator  in  this  state 
rests  upon  the  proponent.  Code  Civ.  Proc.  §  2614;  Decedent  Estate 
Law,  supra,  §§  10,  15;  Matter  of  Goodwin,  95  App.  Div.  183,  88 
N.  Y,  iSupp.  734;  Matter  of  Schreiber,  112  App.  Div.  495,  98  N. 
Y.  Supp.  483;  Matter  of  Lissauer,  5  N.  Y.  Supp.  260;  Matter  of 
Gedney,  142  N.  Y.  Supp.  157;  Rollwagen  v.  Rollwagen,  63  N.  Y. 
504;  Matter  of  Cottrell,  95  N.  Y.  329,  *336;  Matter  of  Martin,  98 
N.  Y.  193,  196.  This  being  the  most  burdensome  rule  of  law  that  can 
be  imposed  upon  the  proponent  on  the  issue  of  testamentary  capacity, 
it  is  unnecessary  to  discuss  the  law  of  Pennsylvania  on  this  subject, 
unless  the  conclusion  is  arrived  at  that  the  proponent  has  failed  to  sus- 
tain the  burden,  required  by  the  laws  of  this  state. 

[7]  The  fact  that  the  testator  failed  to  provide  for  his  wife  and 
child  might  lay  the  instrument  open  to  the  criticism  that  it  is  unnatural 
in  its  terms,  but  in  my  opinion  the  fact  that  such  provision  was  not 
made  does  not  of  necessity  lead  to  this  conclusion.  The  testimony 
shows  that  the  decedent  left  his  wife,  under  circumstances  to  which 
reference  will  hereafter  be  made,  on  the  17th  of  July,  1911,  and  jour- 
neyed from  Stony  Brook,  where  they  were  then  residing,  to  the  citjf 
of  Philadelphia,  where  he  took  up  his  abode  with  one  of  his  sisters ; 
that  he  remained  there  for  a  period  of  about  ten  months  to  one  year, 
and  then  went  to  live  with  his  other  sister,  the  alleged  beneficiary, 
with  whom  he  resided  up  to  the  time  of  his  death.  At  the  time  that 
he  left  his  wife  he  had  quarreled  with  her,  and  never  saw  her  again. 
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to  .confer  with  her,  so  far  as  the  evidence  discloses,  up  to  the  time  of 
his  death.  After  the  separation  a  settlement  was  made  by  which  the 
property  they  held  either  -jointly  or  severally  was  divided  between 
them.  That  the  estrangement  between  husband  and  wife  took  place 
because  of  fault  on  his  part,  as  testified  to  by  the  contestant,  is  not 
material  to  the  issue.  The  conceded  facts  are  that  there  was  such 
an  estrangement,  and  a  subsequent  division  of  the  property  of  husband 
and  wife,  and  whatever  may  have  been  the  cause  thereof,  this  fur- 
nishes an  explanation  and  a  reason  for  the  failure  of  the  decedent  to 
make  a  provision  in  favor  of  his  wife. 

It  further  appears  that  the  daughter  who  survived  him  was  not 
brought  up  hy  him  and  his  wife,  but  spent  her  childhood  and  a  part  of 
her  youth  with  a  family  in  Philadelphia,  by  whose  family  name  she 
was  known  and,  so  far  as  she  could  recollect,  had  never  seen  her  fa- 
ther until  she  was  27  years  of  age.  She  also  states  that  she  first  re- 
members seeing  her  mother  when  she  (the  daughter)  was  18  years  old, 
and  never  saw  her  again  until  she  was  27  years  of  age.  In  the  years 
1903  and  1904  she  resided  with  her  father  and  mother  at  Stony  Brook, 
but  with  the  exception  of  that  period,  seems  not  to  have  lived  with 
either  of  them.  During  the  time  that  she  resided  with  her  parents,  as 
stated,  it  would  appear  from  letters  in  evidence  and  from  other  tes- 
timony that  the  relations  existing  between  her  and  the  decedent  were 
most  pleasant.  It  is  difficult,  however,  to  assume  that  under  the  cir- 
cumstances above  detailed  there  existed  between  her  and  her  parents 
that  intimate  personal  relationship  and  dependence  which  a  closer  as- 
sociation between  them  during  her  childhood  and  youth  would  have 
tended  to  foster.  She  is  not  to  be  blamed  for  this;  on  the  con- 
trary, she  merits  sympathy,  and  yet  it  weakens  the  charge  that  the 
document  which  contains  no  provisions  for  her  is  unnatural  in  its 
terms. 

[I]  It  is  not  for  the  surrogate  to  speculate  why  no  provision  for 
her  was  made,  nor  to  declare  the  instrument  invalid  as  the  will  of  the 
decedent,  because  the  court  may  think  that  the  decedent  did  not  pay 
due  regard  to  the  claims  of  kindred.  He  was  disposing  of  his  prop- 
erty, and  had  a  right  to  dispose  of  it  as  it  pleased  him,  and  so  long 
as  he  observed  the  formalities  of  execution  required  by  law,  was  of 
sufficient  mental  capacity  to  do  so,  and  free  from  undue  influence, 
fraud,  and  restraint,  his  wishes  must  be  respected  and  his  testamen- 
tary disposition  given  effect.  Dobie  v.  Armstrong,  160  N.  Y.  584,  593, 
55  N.  E.  302;  Smith  v.  Keller,  205  N.  Y.  39,  98  N.  E.  214;  Cudney 
V.  Cudney,  68  N.  Y.  148;  Logan's  Estate,  195  Pa.  282,  45  Atl.  729; 
Morgan's  Estate,  219  Pa.  355,  68  Atl.  953.  During  the  last  years  of 
his  life  he  was  very  fond  of  the  niece  mentioned  in  the  propounded 
document  and  lived  with  the  aged  sister  who  is  the  beneficiary  in  the 
alleged  will.  Considering  all  of  the  facts  to  which  reference  has  thus 
been  briefly  made,  it  does  not  appear  to  me  that  the  alleged  disposition 
which  he  made  of  his  property  was  under  the  circumstances  such  an 
unusual  and  unnatural  testamentary  disposition  as  to  arouse  a  sus- 
picion that  the  testator  was  not  of  sound  mind. 

The  testimony  of  the  two  subscribing  witnesses  would  tend  to  show 
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that  the  testator  at  the  time  of  the  execution  of  the  will  was  of  souod 
mind,  memory  and  understanding.  This  aiq)ears  clearly  from  the  tes- 
timony of  the  attorney  who  attended  at  the  execution  of  the  will.  He 
says  that  he  was  instructed  to  draw  a  will  of  the  decedent,  and  given 
the  terms  thereol  by  the  husband  of  the  niece  named  in  the  propounded 
document ;  that  he  prepared  the  instrument  as  instructed  by  him  and 
then  called  upon  the  decedent,  but,  before  showing  it  to  him,  asked 
him  to  state  the  terms  of  the  will  which  he  wished  to  execute,  and  the 
same  were  then  detailed  to  him,  and  were  as  the  niece's  husband  had 
stated  them  to  be ;  that  this  document,  however,  contained  no  provision 
for  the  niece  at  all ;  and  that  at  the  time  of  its  execution  the  decedent 
stated  that  he  wished  a  change  made,  namely,  to  have  the  name  of 
the  niece  inserted  as  a  beneficiary,  to  take  in  the  event  of  the  death 
of  his  sister,  during  the  decedent's  life.  It  will  be  observed  that  the 
terms  of  the  will,  as  stated  to  the  draftsman  by  the  husband  of  the 
aforesaid  niece  contained  no  provision  for  the  latter's  benefit.  The  at- 
torney thereupon  permitted  die  alleged  testator  to  execute  the  instru- 
ment which  he  had  drawn,  but  stated  that  he  would  redraw  the  same 
and  insert  the  name  of  the  niece  at  his  request,  and  that  thereafter  he 
did  so,  and  that  the  latter  document  was  executed  and  is  the  one 
now  before  the  court  for  consideration.  Without  detailing  his  testi- 
mony further,  it  is  to  the  effect  that  the  testator,  at  the  time  of  the 
execution  of  the  first  document  and  of  the  document  now  propounded 
for  probate,  was  fully  conversant  with  his  affairs  and  competent  to 
execute  a  last  will  and  testament  under  the  laws  of  the  state  of  New 
York  and  of  Pennsylvania.  The  testimony  of  the  other  subscribing 
witness  is  also  to  the  effect  that  the  testator  was  fully  competent  at 
the  time  of  the  execution  of  the  instrument  in  question; 

[•]  A  number  of  witnesses  were  produced  by  the  contestant,  some 
of  whom  testified  to  acts  and  conversations  of  the  decedent  which 
they  say  impressed  them  as  being  irrational.  None  of  the  incidents 
which  they  narrate  were  at  or  near  the  date  of  the  execution  of  the 
will  and  they  are  of  such  a  character  as  to  be  as  compatible  with  ra- 
tionality as  with  irrationality.  Other  witnesses  also  called  by  the  con- 
testant give  testimony  which  tends  to  show  that  the  decedent,  at  the 
times  they  saw  him,  was  rational.  I  do  not  consider  the  testimony 
tending  to  show  irrationality,  and  above  referred  to,  of  great  weight 
as  against  the  testimony  of  the  subscribing  witnesses  showing  his  con- 
dition upon  the  day  when  the  document  was  executed.  The  fact  that 
the  decedent  may  have  been  eccentric,  slovenly  in  dress  and  given  to 
peculiarities  of  speech  and  manner  are  not  sufficient  to  disqualify 
him  from  making  a  testamentary  disposition  of  his  property.  Hart- 
well  V.  McMaster,  4  Redf.  389;  Matter  of  Murphy,  41  App.  Div.  1S3, 
58  N.  Y.  Supp.  450;  Schouler,  Wills  &  Adm.  §  149;  Morgan's  Estate, 
219  Pa.  355,  68  Atl.  953. 

[10]  There  were  two  physicians  called  by  the  contestant,  however, 
whose  testimony  merits  more  careful  consideration.  It  appears  that 
these  two  witnesses,  in  the  year  1911,  were  commissioners  in  lunacy, 
and  in  June  or  July  of  that  year  attended  at  the  home  of  the  decedent 
and  examined  him  as  to  his  mental  condition.    Upon  the  first  of  such 
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examinations  one  of  them  testified  that  he  refused  to  sign  a  lunacy 
complaint  because  he  thought  that  the  decedent  might  be  taken  care 
of  without  being  committed.  About  two  weeks  later  another  exami- 
nation was  had,  at  which  the  two  physicians  who  testified  were  ac- 
companied by  a  third  physician.  The  conclusion  arrived  at  by  the 
witnesses  was  that  the  decedent  was  then  suffering  from  progressive 
incurable  delusional  insanity.  Some  evidence  given  by  them  and  by 
the  contestant  tended  to  show  that  steps  were  taken  to  have  the  de- 
cedent committed  to  an  insane  asylum,  but  neither  an  adjudication  of 
i^saniw  nor  an  order  of  commitment  has  been  offered  in  evidence. 
One  01  the  physicians  on  cross-examination  testified  that  it  was  barely 
possible  that  the  decedent  could  have  had  lucid  intervals,  and  also  that  it 
was  barely  possible  for  him  to  recover  from  his  ailment  sufficiently  to 
attend  to  his  afiFairs. 

The  testimony  of  these  physicians  as  to  the  condition  of  the  dece- 
dent ifa  June  or  July,  1911,  is  not  conclusive  as  to  his  condition  in 
June,  1914,  when  the  document  under  consideration  is  alleged  to  have 
been  executed  (Matter  of  Kiedaisch,  12  N.  Y.  Supp.  255,  260;  Mc- 
Nitt's  Estate,  229  Pa.  71,  78  Atl.  32),  and  I  consider  the  testimony  of 
the  subscribing  witnesses  of  greater  weight.  Even  if  there  had  been 
an  adjudication  of  insanity  and  an  order  for  a  commitment  in  the 
year  1911,  still  I  believe  that  under  the  authorities  these  facts  would 
only  have  been  prima  facie  evidence  of  incompetency  and  could  be 
rebutted  by  proof  of  the  execution  of  the  disputed  document  during  a 
lucid  interval.  Wadsworth  v.  Sharpsteen,  8  N,  Y.  388,  399,  59  Am. 
Dec.  499;  Jarman,  Wills  (6th  Ed.)  *37;  Lewis  v.  Jones,  50  Barb.  645; 
Matter  of  Coe,  47  App.  Div.  177,  62  N.  Y.  Supp.  376;  Harden  v. 
Hays,  9  Pa.  151;  Titlow  v.  Titlow,  54  Pa.  216,  93  Am.  Dec.  691; 
Schouler,  Wills  &  Adm.  §  81. 

After  the  second  visit  of  two  of  the  physicians,  it  appears  that  the 
contestant  advised  the  decedent  that  some  one  was  coming  to  take 
him  to  an  asylum,  and  her  testimony  is  that,  notwithstanding  the  fact 
that  the  physicians  had  arrived  at  the  conclusion  that  the  decedent  was 
insane,  she  nevertheless  gave  him  $30,  so  that  he  could  leave  before  he 
was  taken  away.  Eight  or  nine  months  after  the  time  the  objectant 
claims  to  have  ascertained  that  this  decedent  was  insane,  she  accepted 
the  fruits  of  a  settlement  made  on  her  behalf  with  this  alleged  lunatic, 
whereby  she  received  a  deed  from  him  of  his  share  of  some  real 
estate  and  an  assignment  of  his  interest  in  a  mortage,  and  assigned 
to  him  her  interest  in  two  mortgages.  It  is  difficult  to  reconcile  such 
action  with  a  belief  on  her  part  that  at  that  time  the  decedent  whose 
deed  and  assignment  she  accepted  was  insane. 

The  evidence  shows  that,  between  the  time  when  he  left  his  wife 
in  191 1  and  the  time  of  his  death  in  1914,  he  made  frequent  trips  from 
Philadelphia  to  New  York,  sometimes  alone,  sometimes  in  company 
with  the  niece  mentioned  in  his  will,  and  some  of  the  witnesses  for 
the  contestant  who  saw  him  in  New  York  when  he  was  on  one  of 
his  trips  to  the  city  in  the  year  1913  had  no  criticism  to  make  of  his 
conversation  and  demeanor,  except  that  he  appeared  to  have  been 
drinking  and  was  nervous. 
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Upon  all  of  the  evidence  in  this  proceeding  I  am  of  the  opinion  that 
the  proponent  has  fairly  sustained  the  burden  which  is  upon  him  on 
the  issue  of  testamentary  capacity.  I  accordingly  conclude  that  the 
propotmded  docviment  is  the  last  will  and  testament  of  the  decedent 
duly  executed  as  provided  by  the  laws  of  Pennsylvania  and  of  this 
state,  that  its  execution  was  not  procured  by  fraud  or  undue  influence, 
and  that  the  decedent  at  the  time  of  execution  was  of  sound  and  dis- 
posing mind  and  memory,  free  from  restraint  and  capable  of  execut- 
ing a  will  valid  to  pass  real  and  personal  property. 

The  document  will  therefore  be  admitted  to  probate. 

Probate  granted. 


(90  Misc.  Bep.  240) 

In  re  HORWITZ'S  ESTATE. 

(Surrogate's  Oonrt,  New  Xork  County.    April,  1915.) 

BXKCUTOBS    AND    AdMINISTBATOBS    «=>102 — INVESTMENT    OF    PUNDS — ACCOUNT- 
ING. 

An  executor,  under  a  will  wbich  directs  a  certain  sum  to  be  Invested  in 
first  mortgages  on  real  estate  In  a  named  county,  has  no  authority  to 
Invest  such  funds  In  purchasing  real  estate  owned  by  his  wife,  and 
where  he  does  so  the  account  of  his  administratrix  will  be  surcharged 
with  the  amount  so  invested ;  Laws  1897,  a  417,  -8  9,  providing  that,  in 
the  absence  of  spe<dal  authority  In  the.  will,  an  executor  may  Invest  only 
In  certain  bonds  and  municipal  obligations  and  in  loans  on  realty. 

[Bd.  Note. — For  other  cases,  see  Executors  and  Admlnistiators,  Cent 
Dig.  t  420;  Dec.  Dig.  <8=>102.] 

Bill  for  an  accounting  against  the  administratrix  of  Julius  Horwitz, 
deceased  executor  of  Joseph  Horwitz.  On  objections  to  account.  Ac- 
count settled. 

Emanuel  van  Dernoot,  of  New  York  City,  for  petitioner. 

Leonard  Klein,  of  New  York  City,  for  contestant 

FOWLER,  S.  This  is  a  compulsory  accotmting  by  the  administra- 
trix of  Julius  Horwitz,  the  deceased  executor  of  Joseph  Horwitz.  Ob- 
jections were  filed  to  the  account,  but  upon  the  hearing  all  were  with- 
drawn with  the  exception  of  two,  which  have  to  do  with  the  alleged 
improper  investment  of  $12,665.43  by  the  deceased  executor. 

The  will  of  testator  bequeathed  to  the  executor  the  sum  of  $25,000 
in  trust  for  testator's  wife,  which  sum  was  directed  to  be  invested  in 
first  mortgages  on  real  estate  in  New  York  county,  and  the  income 
therefrom  to  be  paid  to  the  cestui  que  trust  during  her  life.  The  re- 
mainder over  upon  her  death  was  to  become  part  of  the  residuary 
estate. 

The  trust  created  by  the  will  of  testator  was  administered  by  the 
executor  for  the  benefit  of  the  testator's  wife  until  her  death  in  Feb- 
ruary, 1909.  After  her  death  the  executor  distributed  to  the  residuary 
legatees  part  of  the  money  due  them,  the  last  payment  having  been 
made  November  19,  1909.  In  May,  1908,  the  accounting  administra- 
trix conveyed  certain  premises  which  she  owned  to  her  husband  as 
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executor  of  Joseph  Horwitz,  for  the  tuHninal  consideration  of  $1. 
The  account  discloses  that  the  deceased  executor  invested  in  all  in 
these  premises  the  sum  of  $12,665.43.  In  the  absence  of  special  au- 
thority in  the  will,  an  executor  may  invest  only  in  United  States  or 
state  bonds,  in  loans  on  real  estate,  and  in  the  obligations  of  a  city  of 
New  York  state  issued  pursuant  to  law.  Laws  of  1897,  c.  417,  §  9; 
King  V.  Talbot,  40  N.  Y,  76. 

The  investment  by  the  executor  in  the  real  estate  owned  by  his 
wife  was  in  violation  of  the  express  terms  of  the  will.  The  accounting 
administratrix  will  therefore  be  surcharged  with  the  sum  of  $12,665.43 
(Matter  of  Fithian,  44  Hun,  457),  and  with  interest  on  that  sum  at  the 
rate  paid  by  savings  banks  from  liie  19th  of  November,  1909. 

Settle  decree  accordingly. 


(90  Misc.  Bep.  21Q 

In  re  HALL'S  WILL. 

(Surrogate's  Court,  Clinton  County.    April,  1915.) 

1.  WrtLB  «=»309 — Pbobatd— Questions  Involved. 

Where  no  objections  are  filed  to  the  probate  of  a  wUl,  the  only  ques- 
tion Involved  Is  the  sufficiency  of  the  proof  to  establish  the  will. 

[Ed.  Note.— For  other  cases,  see  WUla,  Cent  Dig.  81  735-737 ;  Dea  Dig. 
«=>309.] 

2.  BvinxNOK  «=>334 — StrBSCBiBiiro  Wmrassss — ^PbooV  ov  Dkatb — Cebtiti- 

OATEB. 

Under  Code  Civ.  Proa  {  953,  relative  to  the  admission  In  evidence  of  a 
copy  of  a  record  or  other  Judicial  proceeding,  certificates  of  the  death 
of  each  of  the  subscribing  witnesses  to  a  will,  certified  from  the  de- 
partment of  health,  are  competent  evidence  of  the  death  of  the  persons 
named  In  the  cerUflcates,  In  a  proceeding  to  have  the  will  admitted  to 
probate. 

[Ed.  Note.— Fbr  other  eases,  see  Evidence,  Cent  Dig.  §{  436,  1266-1272 ; 
Dec.  Dig.  <S=>334J 

8.  Witnesses  «=3206 — CoupKnraor — ComDEirriAi.  ComnnnoATioH — ^Arroa- 
NET  AND  Client. 

'  In  a  proceeding  Instituted  in  1915  for  the  probate  of  a  will,  an  attor- 
ney's testimony  that  about  1SS2  decedent  and  proponent  showed  the  will 
to  him,  that  decedent  declared  that  it  was  bis  will  and  inquired  if  it 
was  correctly  drawn,  and  that  thereupon  the  witness  drew  a  similar 
will  for  proponent  in  favor  of  decedent,  was  properly  admitted  on  the 
theory  that  the  communication  was  not  confidential,  owing  to  the  fact 
that  two  persons  other  than  the  attorney  were  present,  and  that  the 
present  controversy  was  between  one  client  and  the  person  representing 
the  Interest  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  {{  761,  764,  765 ; 
Dea  Dig.  «s»206.] 

4.  Wills  «=>384 — Pbobatq — Habulebb  Ebbob — ^Aduission  of  Evidence. 

The  admission  of  certain  evidence  to  establish  the  validity  of  a  will 
offered  for  probate,  if  error,  was  harmless,  where  proponent's  other  evi- 
dence established  a  prima  facie  case  for  the  probate  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  IS  856-858;  Dec 
Dig.  <3=»384.] 
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5.   EVIDENCB     «=»372 — AWCIKNT     DOOXIIIBMTS — SUBSCBIBINO     WiTHBSSBB — ^P«»- 

SUMPTION  OP  Death. 

Under  the  rule  applicable  to  ancient  documents,  the  subscribing  wit- 
nesses to  a  win,  executed  for  more  than  30  years  and  bearing  a  complete 
attestation  clause,  are  presumed  to  be  dead. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  161»-1«2T; 
Dec.  Dig.  «8=s>372.] 

Proceeding  on  the  probate  of  the  will  of  Edward  Hall,  deceased. 
Probate  decreed. 

Riley  &  Gordon,  of  Plattsburg,  for  proponent. 
O.  B.  Brewster,  of  Elizabethtown  (Patrick  J.  Tiemey,  of  Platts- 
burgh,  of  counsel),  for  heir. 

BOIRE,  S.  [1]  This  is  a  proceeding  for  the  probate  of  the  will  of 
the  late  Edward  Hall,  who  died  July  14,  1914,  survived  only  by  his 
widow  and  a  brother.  The  widow  presents  for  probate  a  will  dated 
April  17,  1880,  wherein  she  is  named  as  the  sole  devisee  and  l^tee, 
as  well  as  executrix.  The  brother  of  the  deceased  appeared  in  tfie 
proceeding  and  examined  the  witnesses  oflFered  by  the  proponent,  took 
certain  exceptions  to  the  evidence  introduced,  and  at  the  close  of  the 
testimony  made  a  motion  to  strike  out  part  of  the  evidence  received, 
and  also  asked  for  the  appointment  of  an  administrator  on  the  ground 
that  there  was  no  will.  The  brother,  however,  specifically  avoided 
filing  any  objections.  With  the  record  in  this  state,  I  consider  that 
there  is  no  contest  to  the  probate  of  the  will,  and  tiie  only  question 
involved  is  as  to  the  sufficiency  of  the  proof  to  establish  the  will. 

[2]  The  instrument  offered  for  probate  purports  to  be  witnessed 
by  William  H.  Sisson  and  Amelia  Sisson,  neither  of  whom  is  produced 
in  this  proceeding,  and  the  absence  of  the  attesting  witnesses  has 
been  the  cause  of  the  introduction  of  common-law  proof  for  the  pur- 
pose of  establishing  the  will.  This  proof  has  met  with  the  objectimi 
of  the  deceased's  brother.  Other  evidence  objected  to  consisted  of  two 
certificates  of  death,  one  of  William  H.  Sisson  and  the  other  of  Amelia 
Sisson,  certified  from  .the  state  department  of  health.  The  reception 
in  evidence  of  these  certificates  was  objected  to  "on  the  ground  that 
they  were  incompetent,  not  properly  authenticated,  immaterial,  irrel- 
evant, not  properly  connected  with  the  deceased  witnesses,  and  not 
proper  proof  of  death."  A  review  of  the  evidence  and  the  selection 
of  the  competent  evidence  seem  necessary  at  this  time  in  order  to  pass 
on  the  question  presented.  I  think  that  the  objections  just  mentioned 
were  untenable.  These  certificates  are  made  evidence  by  statute.  Code 
Civ.  Proc.  §  933.  The  Public  Health  Law  (Consol.  Laws,  c.  45) 
provides  for  the  keeping  of  the  records,  and  I  see  no  objection  to  the 
form  of  the  certificates.  A  case  directly  in  point  is  Matter  of  Francis, 
73  Misc.  Rep.  148,  132  N.  Y.  Supp.  695,  in  which  Judge  Fowler  ad- 
mitted just  such  proof,  apparently  on  the  authority  of  Keefe  v.  Su- 
preme Council,  37  App.  Div.  276,  55  N.  Y.  Supp.  827. 

My  own  idea,  however,  is  that  this  evidence  is  competent  and  proper 
on  another  theory,  one  fairer  to  a  contesting  party  and  more  in  accord 
with  the  long-established  rules  of  evidence.    It  will  be  observed  that 

4=9For  oUier  cww  •••  tam»  topic  A  KBT-NUHBBR  In  kll  K«r-Numbarea  DlsesU  &  ladaxM 


Digitized  by 


Google 


SunCt)  IN  BB  HAIX'S  WILL  $19 

these  certificates  were  not  offered  to  prove  a  fact  directiv  in  issue. 
The  proponent  offered  them  simply  to  prove  the  death  of  witnesses 
to  the  instrument,  and  not  in  any  way  to  establish  the  main  point  at 
issue,  to  wit,  the  factum  of  the  will;  so  that  the  contested  proofs 
were  offered  only  for  the  purpose  of  excusing  the  proponent  from 
the  production  of  one  class  of  evidence  and  to  permit  her  to  prove 
part  of  her  case  by  secondary  evidence.  This  evidence  did  not  in  any 
way  prove  the  proponent's  case.  It  simply  permitted  her  to  prove 
her  case  in  a  little  different  way  than  would  ordinarily  be  required  of 
her.  In  other  words,  it  was  a  collateral  and  preliminary  matter  to 
the  real  case.  For  these  reasons  I  consider  that  we  may  disregard 
the  criticisms  of  Keefe  v.  Supreme  Council  and  the  apparently  con- 
flicting doctrine  advanced  in  Davis  v.  Supreme  Lodge,  165  N.  Y.  159, 
58  N.  E.  891 ;  and  in  Buffalo  Loan,  T.  &  S.  D.  Co.  v.  Knights  Tem- 
plars, 126  N.  Y.  450,  27  N.  E.  942,  22  Am.  St  Rep.  839 ;  as  ttiese  cases 
aU  dealt  with  the  competency  of  health  statistics  on  questions  directly 
in  issue. 

I  think,  also,  that  there  was  plenty  of  evidence  to  identify  the  de- 
ceased mentioned  in  the  certificates  with  the  witnesses,  among  other 
things,  like  initials,  corresponding  age,  same  occupation,  etc.  This 
is  true,  particularly,  in  view  of  the  fact  that  this  is  a  collateral  matter, 
and  no  proof  is  offered  in  dispute  of  the  facts  alleged. 

[3]  The  next  evidence  strenuously  objected  to  was  the  testimony 
of  Smith  M.  Weed,  an  attorney  at  law,  who  was  permitted  to  testify 
tiiat  ahout  1882  or  1883  the  deceased  and  the  proponent  visited  his 
office,  showed  him  the  will  here  offered  for  probate,  and  the  deceased 
then  said  that  this  instrument  was  his  will  and  inquired  if  it  was 
correctly  drawn ;  that  the  witness  thereupon  drew  a  similar  will  for 
the  proponent  in  favor  of  the  deceased.  This  raises  a  very  nice  point 
relative  to  the  prohibition  of  attorneys  from  testifying  to  commu- 
nications to  or  by  clients.  The  evidence  was  admitted  on  the  theory 
that  the  communication  was  not  confidential,  owing  to  the  fact  that 
two  persons  were  present  and  that  the  present  controversy  is  between 
the  two  clients,  or  rather  between  one  client  and  the  person  represent- 
ing the  interest  of  the  second  client  (if,  in  fact,  they  were  both  clients). 
Whiting  V.  Barney,  30  N.  Y.  330,  86  Am.  Dec.  385 ;  Doheny  v.  Lacy, 
168  N.  Y.  213,  61  N.  E.  255,  and  cases  therein  cited. 

I  am  still  inclined  to  believe  that  the  evidence  was  properly  admitted. 
Under  the  doctrine  sustained  in  the  cases  just  cited  it  seems  clear  that, 
were  this  contest  between  the  original  dients  over  a  disputed  deed 
executed  under  the  circtunstances  recited,  there  would  seem  to  be  no 
room  for  doubt  as  to  the  competency  of  the  attorney's  testimony  and 
I  can  see  no  distinction  between  such  a  controversy  and  the  one  under 
consideration,  where  the  heir  is  a  party  only  through  his  deceased 
brother.  Were  this  question  in  doubt,  I  am  strongly  of  the  opinion 
that  the  proponent  would  deserve  the  leniency  of  the  law,  in  view  of. 
the  milder  and  more  flexible  rule  governing  the  testimony  of  attorneys 
at  the  time  the  communication  actually  transpired,  to  wit,  in  1882  or 
1883 ;  for,  while  I  doubt  that  the  proponent  has  any  vested  right  to 
the  benefit  of  the  rules  of  evidence  existing  at  the  time  this  instrtunent 
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was  made,  yet  it  would  seem  unjust  to  totally  ignore  the  possibility 
that  the  parties  may  have  been  influenced  by  tfie  then  existing  law  in 
permitting  the  instrument  to  remain  without  additional  evidentiary 
support. 

[4]  I  have  discussed  the  foregdng  questions  because  they  are  pre- 
sented by  the  evidence  offered  and  received  in  evidence.  However,  to 
my  mind  it  is  unnecessary,  in  order  to  establish  the  validity  of  this  will, 
to  look  to  any  of  the  evidence  objected  to,  as  it  seems  to  me  that  by 
totally  ignoring  this  evidence  the  proponent  has  established  a  prinia 
facie  case  for  the  probate  of  the  will,  and  that  is  all  that  is  necessary 
in  an  uncontested  case. 

The  proof  shows  that  the  deceased  was  a  civil  engineer,  actively 
engaged  in  his  work  at  the  time  the  will  is  dated,  and  that  the  wit- 
nesses were  an  accountant  cashier  and  his  wife,  temporarily  residing 
at  the  same  place  at  the  time  in  question.  The  deceased  and  his  wife, 
the  proponent,  have  no  children.  The  will  comes  from  the  custody  of 
the  widow,  who  is  also  its  sole  beneficiary  and  executrix.  There  is 
nothing  in  the  appearance  of  the  instrument  to  arouse  suspicion ;  it 
bears  the  marks  of  age  and  exhibits  an  honest  face ;  it  bears  a  full  and 
complete  attestation  clause.  The  signature  of  the  testator  was  proven 
satisfactorily.  The  instrument  having  passed  muster  on  the  score 
of  (1)  custody  (the  executrix  and  beneficiary  was  a  proper  custodian); 
(2)  appearance;  and  (3)  age,  to  wit,  more  than  30  years — it  would 
seem  to  me  that  under  the  rule  applicable  to  ancient  documents  the 
witnesses  are  presumed  to  be  dead,  and  very  little  evidence,  if  any, 
in  addition  to  that  already  mentioned,  is  necessary  to  establish  it  as  a 
will;  but,  having  proven  the  handwriting  of  the  witnesses,  I  can  see 
no  objection  to  the  probate  of  the  will,  even  though  we  should  not 
consider  any  of  the  evidence  objected  to.  Jackson  v.  Laroway,  3 
Johns.  Cas.  283;  Clark  v.  Owens,  18  N.  Y.  434;  Fetherly  v.  Waggon- 
er, 11  Wend.  603;  Northrop  v.  Wright,  24  Wend.  221;  Willson  v. 
Betts,  4  Den.  201 ;  Burhans  v.  Blanshan,  3  Johns.  292,  3  Am.  Dec. 
485 ;  Jackson  v.  Luquere,  5  Cow,  221 ;  Wigm.  Ev.  §  1311,  p.  2137. 

[  5  ]  While  a  controversy  exists  between  the  various  authorities  above 
cited  on  some  features  of  ancient  documents,  they  all  are  based  firmly 
on  the  theory  that  a  document  30  years  old  is  presumed  to  be  without 
living  witnesses  to  its  execution.  This  particular  phase  of  the  doctrine 
of  ancient  documents,  so  far  as  I  know,  has  never  been  abridged  by 
statute,  or  even  criticised  in  decisions,  and  in  my  opinion  it  is  now 
still  the  law,  as  it  surely  should  be,  since  it  is  founded  on  the  experience 
of  centuries  and  the  well-established  average  of  the  length  of  human 
life.    The  will  is  admitted  to  probate. 

Probate  decreed. 
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FINKEIiSTEIN  t,  IROQUOIS  DOOE  CO.    (No.  7451.) 

(Supreme  Court,  Appellate  Blrlslon,  First  Department    July  9,  1915.) 

Bbokebs  €=b8 — ^Action  fob  Oommissionst— Sotticienct  or  Evidencic. 

Evidence  in  an  action  to  recover  commiasions  for  procuring  a  contract 
for  tlie  sale  of  certain  building  materials  by  defendant  held  to  show  a 
brokerage  contract,  and  not  a  sale. 
[£d.  Note. — For  otber  cases,  see  Brokers,  Cent  Dig.  t  9;    Dea  Dig. 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Albert  A.  Finkelstein  against  the  Iroquois.  Door  Com- 
pany, with  counterclaim  by  defendant.  From  a  judgment  entered  on 
a  verdict,  and  from  an  order  denying  its  motion  for  a  new  trial,  de- 
fendant appeals.    Judgment  and  order  affirmed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Frederick  Mellor,  of  New  York  City,  for  appellant 

Moses  Feltenstein,  of  New  York  City,  for  respondeat. 

McLaughlin,  J.  Action  to  recover  commissions  alleged  to  have 
been  earned  by  the  plaintiff  in  procuring  a  contract  for  the  sale  of 
certain  building  materials  for  the  defendant.  The  complaint  alleged, 
in  substance,  tihat  in  September,  1910,  the  defendant  agreed  with  the 
plaintiff,  if  he  would  procure  for  defendant  a  contract,  either  in  his 
own  name  or  the  name  of  the  defendant,  to  furnish  die  trim  work 
for  certain  buildings  in  the  course  of  construction,  the  defendant 
would  pay  a  sum  equal  to  the  difference  between  $10,646.46,  for  which 
it  was  willing  to  furnish  the  materials,  and  the  price  specified  in  the 
contract  of  sale;  that  the  plaintiff  procured  from  the  Gainsborough 
Building  Company,  the  owner  of  said  buildings,  an  agreement  to  pur- 
chase the  materials  specified  for  $13,500;  and  that  the  contract,  while 
taken  in  the  name  of  the  plaintiff,  was  in  fact  taken  for  the  defend- 
ant and  assigned  to  it  by  the  plaintiff,  defendant  agreeing  to  pay  plain- 
tiff the  difference  of  $2,853.54:  The  answer  denied  all  of  the  material 
allegations  of  the  complaint,  and  allied  by  way  of  counterclaim  that 
the  transaction  was  a  sale  by  defendant  to  the  plaintiff,  as  a  result 
of  which  plaintiff  became  indebted  to  it,  over  certain  credits  allowed 
plaintiff,  in  the  sum  of  $1,918.16.  The  reply  put  in  issue  the  allega- 
tions of  the  counterclaim.  The  action  was  tried  before  a  jury,  which 
rendered  a  verdict  in  favor  of  the  plaintiff  for  $3,518.54;  and  from 
the  judgment  entered  thereon,  and  an. order  denying  a  motion  for  a 
new  trial,  defendant  appeals. 

I  am  of  the  opinion  that  the  judgment  should  be  affirmed.  Plain- 
tiff's version  of  the  transaction  is  supported  by  his  own  testimony 
and  that  of  the  witness  Bookstaver,  who,  at  the  time  of  the  transac- 
tion, was  secretary  of  the  Gainsborough  Building  Company.  The 
plaintiff  testified  that  he  stated  to  one  Salmon,  the  New  York  man- 
j^er  of  the  defendant,  that  he  was  in  a  position  to  procure  a  con- 
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tract  to  furnish  the  trim  work  for  seven  large  buildings  in  the  course 
of  construction  in  Brooklyn,  and  that  it  was  then  jigreed  between 
plaintiff  and  defendant,  represented  by  Salmon,  that  plaintiff  should 
procure  such  contract,  and  if  he  did  so  defendant  woiUd  pay  him  the 
difference  between  $10,664  and  the  price  at  which  the  materials  were 
to  be  furnished;  that  plaintiff  subsequently  procured  an  offer  from 
the  Gainsborough  Building  Company  of  $13,500  for  the  materials  to 
be  furnished,  and  which  offer  was  submitted  to  the  defendant;  and 
that  defendant  was  imwilling  to  accept  the  offer  of  the  building  com- 
pany unless  it  gave  security  for  the  payment  of  the  purchase  price 
of  the  materials.  The  plaintiff's  testimony  as  to  the  security  was  cor- 
roborated by  a  letter  written  by  the  defendant  to  the  plaintiff,  in  which 
it  stated: 

"We  would  not  care  to  sell  the  firm  you  spoke  of  to  as  this  momins,  ex- 
cept on  a  secure  basis." 

The  building  company  subsequently  gave  security  which  was  satis- 
factory to  the  defendant,  and  a  contract  was  then  executed  for  the 
sale  of  the  materials.  In  terms  it  provided  for  the  sale  of  the  ma- 
terials in  question  by  the  plaintiff  as  seller  to  the  Gainsborough  Build- 
ing Company ;  but  both  the  plaintiff  and  Bockstaver  testified  that  the 
contract  was  so  drawn  at  the  instance  of  the  defendant,  and  that  Sal- 
mon stated  that  defendant  as  a  manufacturer  dealt  largely  with  ma- 
terialmen, and  did  not  wish  it  to  appear  to  the  trade  that  it  was  com- 
peting with  them  by  selling  directly  to  the  builder. 

The  plaintiff  further  testified  that  on  the  day  following  the  execu- 
tion of  the  contract  it  was  assigned  to  the  defendant,  and  thereafter 
it  delivered  materials  of  the  aggregate  value  of  $5,500  directly  to  the 
building  company.  The  building  company  subsequently  became  finan- 
cially embarrassed,  and  the  balance  of  the  materials  were  not  deliv- 
ered. The  plaintiff's  testimony  is  also  corroborated  by  the  fact  that 
after  the  building  company  became  financially  embarrassed  the  de- 
fendant endeavored  to  collect  its  claim  against  the  building  company, 
and  among  other  steps  to  that  end  took,  by  confession,  a  judgment 
for  the  amount  due. 

At  the  close  of  the  case  the  court,  in  a  charge  to  which  no  excep- 
tion was  taken,  submitted  to  the"  jury  the  question  as  to  whether  the 
relation  of  plaintiff  and  defendant  was  that  of  buyer  and  seller,  as 
contended  by  defendant,  or  of  broker  and  principal,  as  contended  by 
plaintiff.  The  jury  found  in  favor  of  the  plaintiff,  upon  evidence 
which  was,  in  my  opinion,  sufficient  to  sustain  its  verdict. 

It  follows  the  judgment  and  order  appealed  from  should  be  af- 
firmed.   Order  filed. 

LAUGHLIN,  CLARKE,  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  defendant,  on  September  28, 
1910,  submitted  to  plaintiff  a  proposal  to  furnish  certain  doors  and 
trim  for  buildings  about  to  be  erected  by  the  Gainsborough  Building 
Company,  as  per  its  estimate  of  September  27,  1910,  for  the  sum 
of  $10,664.46,  which  was  on  October  3,  1910,  accepted  by  plaintiff 
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by  an  order  of  that  date ;  whereupon,  on  the  same  day,  plaintiff  made 
a  proposal  to  sell  the  same  trim  to  the  Gainsborough  Building  Com- 
pany for  the  sum  of  $13,500,  which  was  accepted  by  that  company. 
Thus,  on  the  written  contracts  between  the  parties,  the  transaction 
was  a  sale  by  defendant  to  the  plaintiff,  and  a  sale  by  plaintiff  to  the 
Gainsborough  Building  Company  at  an  advance  of  $2,835.54.  Plain- 
tiff alleges  in  his  complaint  that  he  had  an  agreement  with  the  defend- 
ant that: 

"If  plaintiff  would  procure,  either  In  his  own  name  for  and  on  behalf  of 
the  defendant,  or  In  the  name  of  the  defendant,  a  contract  to  furnish  the 
trim  work  for  the  building,  •  *  •  that  defendant  would  pay  for  the 
services  rendered  by  this  plaintijff  in  procuring  said  contract  a  sum  of  money 
equal  to  the  difference  between  the  contract  price  to  be  made  between  the 
owners  of  the  building  and  the  plaintiff  *  *  •  and  the  sum  of  $10,646.46; 
It  being  the  intention  of  the  above-named  plaintiff  that  defendant  was  to 
charge  the  aforesaid  sum  of  $10,646.46  for  ttie  aforesaid  trim,  and  that  the 
difference  between  that  sum  and  the  amount  that  the  owners  of  the  afore- 
said buildings  in  course  of  construction  agreed  to  be  paid  therefor  was  to  be 
paid  to  this  plaintiff  by  the  defendant  tor  his  servloes  in  procuring  the  afore- 
said agreement" 

The  defendant  denied  this  agreement  as  thus  alleged,  and  alleged  a 
contract  of  sale  from  the  defendant  to  the  plaintiff;  that  defendant 
carried  out  the  contract  and  delivered  certain  of  the  articles  so  sold, 
until  the  breach  of  the  said  contract  by  the  plaintiff;  that  plaintiff 
has  failed  to  pay  $2,300  agreed  to  be  paid  for  the  sale  and  deliverv 
of  the  standing  trim ;  and  that,  after  allowing  plaintiff  credit  to  which 
he  was  entitled,  there  was  due  to  defendant  from  the  plaintiff  $1,918.- 
16,  for  which  defendant  demanded  judgment 

Plaintiff  testified  to  a  conversation  with  the  defendant's  representa- 
tive, in  which  he  told  defendant's  representative  that  he  (plaintiff) 
could  obtain  for  defendant  a  contract  for  furnishing  the  trim  work 
for  seven  large  buildings  in  Brooklyn,  to  which  defendant  said,  "Go 
on;  bring  up  the  plans,  and  we  will  figure  on  the  job;"  that  he  went 
on  and  got  the  plans,  and  gave  them  to  the  defendant,  who  subse- 
quently gave  plaintiff  his  estimate  of  $10,664,  and  on  plaintiff's  ask- 
ing what  there  was  in  it  for  him,  defendant's  representative  said, 
"Well,  I  will  give  you  the  difference  between  what  you  can  get  and 
this  $10,664;"  that  plaintiff  then  went  on  and  got  an  offer  from  the 
Gainsborough  Company  of  $13,500  for  the  job.  Plaintiff  then  brought 
Gainsborough,  who  was  president  of  the  building  company,  to  the  de- 
fendant, who  gave  the  defendant  references.  When  subsequently  de- 
fendant wrote  to  plaintiff  that  it  would  not  sell,  except  on  a  secure 
basis,  that  commercial  report  was  not  sufficiently  encouraging  to  per- 
mit defendant  to  make  any  other  terms.  Afterwards  defendant's  rep- 
resentative said  he  would  not  take  the  job  unless  he  could  get  se- 
curity. Plaintiff  then  testified  that  he  got  what  he  called  some  se- 
curity, when  defendant  said  they  could  not  sell  to  the  builders ;  that 
plaintiff  would  have  to  act  as  though  defendant  were  selling  the 
stuff  to  plaintiff,  and  plaintiff  were  selling  the  stuff  to  the  builders ; 
that  plaintiff  was  acting  as  defendant's  dummy  in  the  transaction, 
and  plaintiff  said  that  this  was  satisfactory.  Plaintiff  subsequently 
testified  that  defendant's  representative  said  to  the  builder: 
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"We  can't  sell  trim  to  you,  as  you  are  a  builder.  We  have  to  sell  it 
through  Flnkelsteiu,  who  will  act  as  our  dummy  in  this  transaction." 

Plaintiff  further  testified  that  he  signed  various  papers  for  the  de- 
fendant, most  of  them  without  reading  them,  and  swore  to  complaints 
and  affidavits,  claiming  to  be  the  owner  of  this  property  which  de- 
fendant had  sold  and  delivered  for  these  buildings. 

Assuming  that  this  correctly  states  the  relations  between  the  par- 
ties, I  do  not  think  it  sustained  the  allegations  of  the  complaint  or 
the  cause  of  action  therein  alleged.  Plaintiff  had  obtained  a  contract 
with  the  Gainsborough  Building  Company  for  the  purchase  of  this 
trim.  Defendant  had  agreed  to  sell  the  trim  for  $10,664.46.  The 
building  company  had  agreed  to  pay  $13,500  for  the  same  trim.  Plain- 
tiff was  to  act  as  dummy  in  the  transaction,  taking  a  contract  for  de- 
fendant at  the  price  that  they  were  willing  to  sell  for,  and  making  a 
contract  with  the  building  company  for  what  they  were  willing. to'  pay, 
and  was  to  receive  as  compensation  the  difference  in  the  prices.  It 
seems  to  tne  that  this  was  all  based  on  the  assumption  that  the  con- 
tract was  to  be  completed.  What  plaintiff  was  to  receive  was  all 
that  the  building  company  paid  in  excess  of  the  $10,664.46  which  the 
defendant  was  willing  to  accept  for  its  goods.  There  was  no  agree- 
ment to  pay  commissions  for  obtaining  a  contract  from  the  building 
company,  but  what  defendant  agreed  to  was  that  it  would  give  plain- 
tiff "the  difference  between  what  you  [plaintiff]  get  and  this  $10,- 
664.46."  If  the  contract  had  been  completed,  and  defendant  had  got 
Its  $10,664.46,  then  plaintiff  would  have  been  entitled  to  anything  in 
addition  that  plaintiff  got  out  of  the  building  company ;  but  the  con- 
tract was  never  completed.  Defendant  did  not  get  its  $10,664.46,  and 
therefore,  on  the  contract  as  testified  to  by  the  plaintiff,  the  latter 
never  became  entitled  to  anything  from  the  defendant. 

I  am  also  inclined  to  think  that  the  verdict  was  against  the  weight 
of  the  evidence.  The  plaintiff  calmly  sweeps  away  contracts,  letters, 
affidavits,  and  complaints  executed  and  verified  by  him,  by  saying  that 
he  did  not  read  them  and  signed  what  he  was  told  to  sign.  This  is 
contradicted  by  the  attorney  who  prepared  them,  and  it  cannot  be  as- 
sumed that  he  committed  perjury.  I  do  not  think  a  party  to  an  ac- 
tion should  thus  nullify  formal  instruments  and  legal  papers,  verified 
by  his  oath,  in  this  manner. 

I  think,  therefore,  that  the  judgment  should  be  reversed,  and  a  new 
trial  directed. 


(M  Misc.  Rep.  107)  ^^^^^^  ^  ^^^^ 

(Supreme  Court,  Special  Term,  Kings  County.    June  2,  1916.) 

1.  Cbiuinai.  Law  «=»1073 — Appeal — Stat  of  EzKcunoir — ^Appucatioit  vob 
Cebtifioatb  or  Rxasorablb  Dodbt — To  Whou  Addrsssbd — Statittk. 

Under  Code  Cr.  Proc.  g  529,  as  amended  by  Laws  1907,  c.  479,  §  2, 
providing  that,  upon  appeal  on  conviction  of  felony  or  misdemeanor,  an 
application  for  a  certiflcate  of  reasonable  doubt  must  be  heard  and  de- 
termined either  by  the  court  In  which  conviction  was  had,  If  a  court  ot 
record,  or  by  a  regularly  appointed  Special  Term  of  the  Supreme  Court 

«=»For  otbar  case*  aee  (una  topic  A  KEY-NUMBER  In  all  Key-Numbered  Dlgeau  &  Indaxee 
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hdd  wlfbln  tbA  Judicial  district  In  which  the  convlctton  was  bad,  such 
an  application  should  be  addressed  to  and  determined  by  a  regularly 
appointed  Spedal  Term,  not  by  a  justice  of  the  Supreme  Court,  even 
thongh  he  be  the  justice  sitting  at  such  term. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  |  2730;  Dec. 
Dig.  «=s>1073.] 

2.  Cbiminal  Law  iS=»1073 — ^Appeal — Stay  or  Ejcecdtion — Ckktii-ioatk  of 
Beabonable  DOITBT — Gbovnds. 

On  appUcatlou  for  a  certificate  of  reasonable  doubt  to  stay  execution 
of  sentence  pending  appeal,  the  court  need  not  positively  determine  that 
the  trial  court  erred;  it  being  sufficient  if,  in  the  opinion  of  the  court, 
there  is  reasonable  doubt  whether  the  Judgment  should  stand,  and  it 
not  being  necessary  that  the  applicant  show  prejudice  from  alleged  error, 
as  the  court  must  determine  that  such  error  could  not  have  prejudiced 
applicant  before  it  can  deny  a  certificate. 

[Ed.  Mote. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2730 ;  Dea 
Dig.  «=>1073.] 

H.  False  Pbetenses  <S=>8 — Iktent  to  Detoaud — Knowubdoe. 

Where  real  property  is  sold,  and  there  is  a  false  representation  as  to 
the  nonexistence  of  an  Incumbrance,  a  mere  showing  that  the  vendor  had 
knowledge  of  such  Incumbrance  is  not  sufficient  to  establish  bis  fraudu- 
lent intent  for  the  purposes  of  a  criminal  prosecution. 

[Ed.  Note. — For  other  cases,  see  False  Pretenses^  Cent  Dig.  (  13 ;  Dec. 
Dig.  <8=»8.] 

4.  False  Pbbtekses  «=>8 — ^Intbkt — Knowledqb. 

Where  a  vendor  of  realty  misrepresents  that  It  is  not  incumbered, 
fraud  subjecting  him  to  criminal  prosecution  may  be  predicated  on  the 
fact  that  he  had  no  title  to  the  property  which  he  represented  he  owned, 
or  that  it  is  subject  to  an  Incumbrance  which  he  knowingly  concealed  in 
order  to  defraud. 

[Ed.  Note. — For  other  cases,  see  False  Pretenses,  Cent  Dig.  f  13; 
Dec.  Dig.  iS=>8.] 

6.  False,  Pbe^nses  ^=^14 — Labcemt  bt  Fbaud — ^Intent — Knowlxdoe. 

Where  property  is  sold  under  representation  that  it  is  tree  of  incum- 
brances, although  covered  by  a  mortgage  unsatisfied  of  record,  the  vendor 
liavlng  a  certificate  of  satisfaction  upon  which  he  relies  to  support  his 
representation  and  to  protect  the  purchaser,  although  the  representation 
Is  in  fact  false,  such  vendor  is  not  guilty  of  larceny  of  the  purchase 
money  by  fraud. 

[Ed.  Note. — For  other  cases,  see  False  Pretenses,  Cent  Dig.  §  18 ;  Dec. 
Dig.  «=»14.] 

6.  False  Pretenses  ®=>14 — Larceny  bt  Fraud — Intent — Knowledge. 

Where  a  vendor  of  realty  knowingly  misrepresented  it  was  unincum- 
bered, but  also  knew  that  the  purchaser  could  sutler  no  loss  by  reason 
of  such  incumbrance,  as  a  title  insurance  company  had  guaranteed  her 
against  loss  at  his  instance,  such  vendor  was  not  guilty  of  larceny  of 
tile  purchase  money  by  fraud. 

[Ed.  Note. — For  other  cases,  see  False  Pretenses,  Cent  Dig.  §  IS ;  Dec. 
Dig.  <Ss»14.] 

T.  MoBTOAGEs  <©=>287 — ^MoBTaAGED  Pbopebty  Sold  in  Pakt — Pbiuabt  Fund 
loABLE  FOR  Debt. 

Where  there  was  a  blanket  mortgage  on  a  number  of  lots  of  realty,  and 
some  of  such  lots  were  sold,  the  unsold  mortgaged  property  was  the 
primary  fund  against  which  the  mortgagee  could  enforce  and  collect 
the  incumbrance. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §§  782,  783; 
Dea  Dig.  «S=»287.] 
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8.  CBiunTAi.     liAW     4=»1073 — AppKAii — Stat    of     Exbcdtiok — ^Rcasonabix 

bouBT  OF  Guilt — Sufficienct  of  Evidence. 

Oa  application  for  a  certificate  of  reasonable  doubt  after  defendant's 
conviction  of  grand  larceny,  evidence  as  to  Ms  Intent  to  defraud  by 
representing  Chat  realty  sold  by  him  was  unincumbered  held  Insufficient 
to  support  conviction  beyond  a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  2730 ;  Dea 
Dig.  «S=>1073.] 

9.  Ckiuinal  Law  4=»400 — Evidence — Admissions — Testikont  of  Sienooka- 

PHKB. 

In  a  prosecution  for  larceny,  where  the  defendant  consulted  an  at- 
torney, whose  stenographer,  by  means  of  a  dictagraph,  without  seeing 
the  defendant,  not  being  in  the  room  with  him,  and  not  knowing  his  voice, 
tool£  down  a  portion  of  his  conversation  with  the  attorney,  transcribed 
selected  and  incomplete  notes  thereof,  and  at  the  trial  was  not  called 
to  testify  to  statements  made  In  her  presence  by  the  defendant,  but  Her 
transcript  of  the  incomplete  notes  talien  from  the  dictagraph  was  re- 
ceived against  him  as  primary  evidence  of  bis  admissions,  not  to  con- 
tradict him  on  cross-examination,  or  to  aid  the  stenographer  in  recollect- 
ing a  conversation  to  which  she  was  testifying  directly,  the  admission 
of  such  transcript  was  erroneous,  irrespective  of  any  privilege  of  the 
defendant  arising  from  his  relation  as  claimed  by  the  attorney. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  879-886, 
1208-1210;   Dec.  Dig.  «=>400.] 

Frank  P.  Martin  was  convicted  of  grand  larceny,  and  in  connection 
with  his  appeal  applies  for  a  certificate  of  reasonable  doubt  to  stay 
execution  of  sentence.  Application  granted,  and  defendant  admitted 
to  bail. 

Albert  Tameling  and  Exiward  J.  Byrne,  both  of  Brooklyn,  for  the 
motion. 

James  C.  Cropsey,  Dist  Atty.,  and  Ralph  E.  Hemstreet,  Asst.  Dist 
Atty.,  both  of  Brooklyn,  opposed. 

BENEDICT,  J.  Upon  the  20th  day  of  April,  1915,  the  defendant 
was  convicted  in  the  County  Court  of  Kings  County  of  the  crime  of 
grand  larceny  in  the  first  degree,  and  he  was  thereafter  sentenced  to 
be  confined  for  one  year  in  the  New  York  County  Penitentiary.  He 
now,  in  connection  with  his  appeal  from  said  judgment,  applies  to  me 
at  the  Special  Terin,  Part  I,  for  a  certificate  by  a  justice  of  this  court 
that  there  is  in  his  opinion  reasonable  doubt  whether  the  judgment 
of  conviction  should  stand,  and  he  has  obtained  an  order  to  show  cause 
to  that  end  which  contains  an  intermediate  stay  of  execution. 

[  1  ]  The  form  of  the  application,  both  as  to  the  affidavit  and  order 
to  show  cause,  is  inartificial,  because  it  is  assumed  to  be  an  applica- 
tion to  a  justice  of  the  Supreme  Court  and  not  to  the  court  itself. 
As  I  had  occasion  to  point  out  in  People  v.  Timauer,  77  Misc.  Rep. 
387,  136  N.  Y.  Supp.  833,  this  is  not,  since  the  amendment  of  1907 
(chapter  479,  Laws  of  1907),  the  proper  form  of  motion.  The  motion 
should  be  addressed  to  and  determined  by  a  regularly  appointed  Spe- 
cial Term,  and  not  by  a  justice  of  the  Supreme  Court,  even  though 
he  be  the  justice  sitting  at  that  term.  As,  however,  this  objection  to 
form  of  application  was  not  taken  by  the  district  attorney,  it  may  be 
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regarded  jis  waived  by  him,  and  the  application  will  be  considered  up- 
on its  merits  and  be  determined  by  the  court,  and  not  by  a  justice 
thereof.  I  call  attention  to  it  now  only  for  the  purpose  of  emphasis, 
because  the  statutory  amendment  is  frequently  overlooked  by  the  bar. 

[2]  The  rule  governing  the  Special  Term  in  the  determination  of 
an  application  of  this  kind  is  that  the  court  hearing  the  application 
need  not  arrive  at  a  positive  conclusion  that  the  trial  court  erred ;  it 
is  enough  if,  in  the  opinion  of  the  court,  there  is  reasonable  doubt 
whether  the  judgment  should  stand,  and  in  this  connection  it  is  not 
necessary  for  the  applicant  to  show  that  the  alleged  error  did  in  fact 
prejudice  the  defendant,  but  the  court  must  determine  that  the  error 
complained  of  could  not  in  any  way  have  affected  or  prejudiced  the 
defendant  before  it  is  warranted  in  denying  a  certificate.  People  v. 
Timauer,  supra,  and  cases  there  cited;  People  v.  Damron,  80  Misc. 
Rep.  114,  140  N.  Y.  (Supp.  787.  The  granting  of  certificates  of  rea- 
sonable doubt  is  not  infrequently  the  subject  of  adverse  criticism  by 
unthinking  persons,  who  overlook  the  fact  that  whereas,  in  civil  cases 
affecting  only  rights  to  pr<q)erty,  a  defeated  litigant  can  obtain  a  stay 
of  execution  pending  a  review  of  the  case  upon  appeal  by  furnishing 
security,  a  defendant,  deprived  of  his  personal  liberty  in  a  criminal 
case,  can  only  obtain  a  stay  of  execution  pending  appeal,  except  where 
the  judgment  is  of  death,  if  he  be  able  to  secure  a  certificate  of  reason- 
able doubt.  If  he  cannot  get  that,  he  may,  even  if  successful  upon  his 
appeal,  have  already  served  all  of  the  sentence  before  his  appeal  can 
be  decided ;  and  so,  as  Justice  Markus  intimated  in  People  v.  Mead- 
ows, 62  Misc.  Rep.  573,  115  N.  Y.  Supp.  656,  judicial  action  should 
not  be  controlled  by  manifestations  of  public  impatience  with  the  de- 
lays that  at  times  mark  the  administration  of  criminal  law.  "If  the 
present  mode  of  procedure  in  criminal  trials,  with  the  appeal  or  ap- 
peals allowed,  results  in  imdesirable  delay  in  the  enforcement  of  the 
criminal  law,  relief  should  be  had  by  legislative  action  in  the  way, 
either  of  abolishing  appeals  altogether,  *  *  *  or  still  further  ex- 
pediting their  disposition  toward  final  adjudication."  In  the  present 
case  the  court  should  grant  the  certificate.  There  are  several  grounds 
of  error  assigned,  but  I  shall  consider  only  two  of  them. 

[3-8]  The  defendant  was  found  guilty  of  the  crime  of  grand  lar- 
ceny in  the  first  degree  upon  the  theory  that  he  had,  prior  to  the  de- 
livery to  the  complaining  witness,  Mrs.  Ferrando,  of  the  deed  and  the 
policy  of  title  insurance  showing  the  title  to  be  free  from  incumbrances 
and  the  payment  and  delivery  of  the  purchase  money  by  her,  made 
statements  to  Mrs.  Ferrando,  either  orally  or  in  writing,  which  in- 
duced her  to  part  with  her  money,  and  that  it  was  then  the  defendant's 
intention  to  cheat  and  defraud  her.  The  defendant  was  vice  president 
of  the  Bellmore  Villa  Site  Development  Company,  which  owned  a 
tract  of  land  at  Bellmore,  Long  Island,  which  was  subdivided  into 
lots,  of  which  about  187  remained  unsold,  and  upon  which  there  ap- 
pear to  have  been  two  blanket  mortgages,  having  at  that  time  a  bal- 
ance of  about  $9. .^00  remaining  unpaid.  Four  of  these  lots  were  sold 
and  conveyed  to  Mrs.  Ferrando  in  March,  1910,  for  the  sum  of  $700, 
ostensibly  as  being  free  of  incumbrance.    In  reality  there  was  then 
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due  upon  these  lots  their  ratable  share  of  the  blanket  mortgage,  and 
this  amounted  to  about  $57  a  lot  The  policy  of  title  insurance  deliv- 
ered by  the  defendant  to  the  purchaser  and  issued  by  the  New  York 
Title  Insurance  Company  at  the  time  of  the  conveyance  guaranteed  to 
her  that  the  lots  were  free  of  incumbrance.  Mrs.  Ferrando,  much  of 
whose  testimony  was  quite  confused  and  unsatisfactory,  testified  that 
she  knew  that  tfie  title  company  was  to  release  the  property  when  the 
trial  was  over,  and  that  she  still  owned  the  lots,  and  it  was  testified  to, 
and  not  contradicted,  that  they  had  a  present  value  of  $1,000,  or  more 
than  the  purchase  price. 

The  defendant  denied  any  criminal  intent,  and  it  seems  doubtful 
under  the  circumstances  attending  the  sale  whether  it  was  in  fact  made 
with  the  criminal  intent  on  the  defendant's  part  to  cheat  the  pur- 
chaser. Admitting,  for  the  sake  of  the  argument,  that  there  was  a 
false  representation  or  pretense,  was  it  made  by  this  defendant  with 
intent  to  defraud?  In  the  case  of  a  sale  of  real  property,  where  the 
representation  is  as  to  the  existence  of  an  incumbrance,  die  question 
of  fraudulent  intent  in  a  criminal  prosecution  depends  upon  something 
more  than  the  knowledge  of  the  incumbrance  by  the  vendor.  See 
People  V.  Baker,  96  N.  Y.  340,  348.  It  assumes  that  the  incumbrance 
will  not  be  removed  from  the  property  without  expense  to  the  vendee. 
In  such  a  case  the  element  of  fraud  may  be  predicated  upon  the  fact 
that  the  vendor  had  no  title  to  the  property  which  he  represented  he 
owned,  or  that  it  is  subject  to  an  incumbrance  the  existence  of  which 
he  knowingly  withheld  from  the  purchaser  to  cheat  her  out  of  her 
money.  Is  the  present  case  of  that  nature  ?  Suppose  a  case  where 
property  sold  and  represented  as  free  of  incumbrance  has  in  fact  a 
mortgage  unsatisfied  of  record,  but  the  vendor  has  in  his  possession 
a  certificate  of  satisfaction  upon  which  he  relies  to  support  his  repre- 
sentation and  to  protect  the  purchaser  from  loss.  Now,  in  such  a 
case  the  representation  is  in  fact  false,  but  the  vendor  would  not  be 
guilty  of  grand  larceny  in  obtaining  the  purchase  money  for  the  prtq)- 
erty. 

So  here  the  defendant  knew  of  the  outstanding  Hen,  but  he  also 
knew  that  to  all  intents  and  purposes  the  property  was  free  and  that 
the  purchaser  could  suffer  no  loss  by  reason  of  the  incumbrance — the 
title  insurance  company  having  guaranteed  her  against  that  at  the  in- 
stance of  the  defendant.  In  addition  to  knowledge  of  that  fact  the  de- 
fendant had  a  right  to  rely  upon  the  equitable  rule  which  governs 
such  cases,  but  which  seems  to  have  been  lost  sight  of  by  all  concerned 
in  this  trial,  including  court  and  counsel,  that  the  primary  fund  out 
of  which  the  mortgagee  could  enforce  and  collect  the  mortgage  incum- 
brance was  the  unsold  mortgaged  property,  because  such  property  as 
had  been  sold  would  not  be  applied  to  the  mortgage  debt  until  the 
unsold  property  was  first  exhausted.  There  appears  to  have  been  a 
considerable  equity  in  the  unsold  lots  over  and  above  the  mortgage 
debt,  and  knowledge  of  this  fact  by  the  defendant  would  go  far  to  dis- 
sipate the  charge  of  criminal  intent  on  this  defendant's  part.  The 
bearing  which  Uiese  matters  had  upon  the  question  of  criminal  intent 
was  not  explained  to  the  jury  at  all.    Had  it  been,  I  am  inclined  to 
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think  the  result  would  have  been  different.  It  is,  in  my  opinion,  a 
matter  of  grave  doubt  whether  there  did  exist  is  this  case  sufficient 
evidence  to  support  the  finding  beyond  a  reasonable  doubt  that  the 
false  pretenses  were  made  with  intent  to  cheat  and  defraud. 

[9]  I  might  rest  upon  the  foregoing  statement,  were  it  not  that  I 
deem  it  necessary  to  consider  one  other  assignment  of  error  at  the 
trial.  This  relates  to  the  admission  in  evidence  over  defendant's  ob- 
jection of  the  transcribed  notes  of  a  conversation  heard  and  steno- 
graphically  taken  by  a  clerk  in  the  office  of  a  certain  attorney.  The 
fiacts,  ias  set  out  in  the  brief  submitted  by  the  district  attorney,  were  as 
follows:  Frederick  Scharfenburg,  the  brother-in-law  of  the  defend- 
ant, was  president  of  the  development  company  of  which  the  defend- 
ant was  vice  president,  and  of"  which  they  were  the  sole  proprietors. 
Scharfenburg  executed  the  deed  to  Mrs.  Ferrando,  who  was  an  ac- 
quaintance of  his.  After  the  arraignment  of  the  defendant,  and  while 
he  was  out  on  bail  pending  action  by  the  grand  jury,  Scharfenburg 
and  the  defendant  applied  to  Scharfenburg's  mother  for  aid.  They 
were  referred  to  the  mother's  attorney,  and  Martin  went  by  appoint- 
ment to  the  office  of  the  attorney.  A  dictagraph  had  a  few  days  pre- 
viously been  installed  in  the  office  of  the  attorney,  and  at  a  precon- 
certed signal  given  by  the  attorney  to  his  stenographer  in  an  adjacent 
room,  she  took  down  stenographically  a  portion  of  the  conversation  as 
she  heard  it  over  the  dictagraph  between  the  attorney  and  the  defend- 
ant, and  transcribed  her  .selected  and  incomplete  notes  of  such  report. 
The  stenographer  was  not  in  the  room  where  the  defendant  was,  she 
had  never  seen  him  before  that  time,  and  she  did  not  know  or  recog- 
nize his  voice.  She  was  not  called  as  a  witness  to  testify  to  statements 
made  in  her  presence  by  the  defendant,  but  her  transcription  of  the 
incomplete  notes  which  she  had  taken  from  the  dictagraph  was  re- 
ceived in  evidence  against  the  defendant  as  primary  or  independent 
evidence  of  his  admissions,  and  not  to  contradict  the  defendant  upon 
his  cross-examination,  nor  as  an  aid  to  the  recollection  of  a  witness 
to  a  conversation  which  she  had  heard.  It  is  claimed  that  this  was 
error,  and  I  think  it  was,  whether  the  interview  between  the  attorney 
and  the  defendant,  who  was  seeking  his  aid,  be  or  be  not  regarded  as 
privileged,  as  is  the  claim  of  the  defendajit. 

Application  granted,  and  the  defendant  is  admitted  to  bail  in  the 
sum  of  $2,000. 


(91  Misc.  Bep.  128) 

COLLIGAN  v.  WILLIAMS. 

(Supreme  Court,  Special  Term,  Kings  County.    June  24,  1915.) 

1.  MuNioiPAi.  CoBFOBATioRa  (S=>218 — Officbbs — Suspension  ob  Disuissal — 
Oivn.  Sbbyick. 

The  head  of  a  department,  on  the  ground  of  lack  of  work,  if  not  act- 
ing in  bad  faith,  may  under  the  Civil  Service  Law  (Consol.  Laws,  c.  7) 
reduce  the  number  of  positions  in  his  department,  suspend  the  incum- 
bents, eliminate  the  appropriation  therefor,  and  assign  their  duties  to 
other  employes  in  the  department  in  the  competitive  class,  where  no 
one  is  appointed  to  his  place,  and  his  work  is  not  given  to  employes  In  the 
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noncompetltire  or  exempt  class,  or  to  any  employ^  to  whose  position  or 
title  such  work  was  inappropriate. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {t 
589-508;    Dec  Dig.  «=»218.] 

2.  Mandamtjs  «=»154 — Suspensiovt  ob  DisiassAi,  of  Officebs — Allkqation 
OF  Bad  Faith. 

On  application  for  mandamus  for  the  reinstatement  of  petitioner  in 
his  competitive  position  in  a  municipal  department,  from  which  he  had 
been  suspended  or  dismissed,  the  mere  unsupported  allegation  of  bad 
faith  on  the  part  of  the  head  of  the  department  was  not  enough. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  §§  29ft-316 ;  Dea 
Dig.  «=»154.] 

Mandamus  by  Peter  M.  Colligan  against  William  Williams,  as  Com- 
missipner  of  the  Department  of  Water  Supply,  Gas,  and  Electricity  in 
the  City  of  New  York.  Motion  for  either  peremptory  or  alternative 
writ  denied. 

Jacob  Rouss,  of  New  York  City,  for  the  motion. 
Frank  L,.  Polk,  Corp.  Counsel,  and  Elliot  S.  Benedict,  Asst.  Corp. 
Counsel,  both  of  New  York  City,  opposed. 

BENEDICT,  J.  This  is  an  application  for  a  peremptory  or  an  al- 
ternative writ  of  mandamus  for  the  reinstatement  of  petitioner  in  his 
position  of  inspector  of  meters  and  water  consumption  in  the  depart- 
ment of  water  supply,  gas,  and  electricity,  a  position  in  the  competitive 
class,  from  which  he  was  dismissed  or  suspended  on  February  1,  1915, 
on  the  ostensible  ground  of  lack  of  work.  He  claims  that  his  dismissal 
was  in  bad  faith,  and  the  chief  reason  which  he  alleges  in  support  of 
this  contention  is  that  work  of  the  same  nature  he  had  been  doing  was 
afterward  carried  on  by  others  already  in  the  department. 

[1,2]  The  opposing  papers  tend  to  show  that  petitioner's  dismissal 
was  in  pursuance  of  a  plan  for  the  reduction  of  the  number  of  em- 
ployes in  his  department,  owing  to  the  need  of  retrenchment  in  the 
operation  of  the  city  government  The  number  of  inspectors  engaged 
in  construction  work,  of  whom  petitioner  was  one,  was  reduced  from 
19  to  12  on  December  31,  1914,  and  upon  relator's  dismissal  on  Feb- 
ruary 1,  1915,  was  reduced  to  11  (if  I  correctly  understand  the  al- 
legations of  the  opposing  papers),  and  the  ^propriation  for  his  posi- 
tion eliminated  from  the  budget.  Petitioner  does  not  allege  that  any 
one  was  appointed  in  his  place,  or  that  his  work  was  given  to  em- 
ployes in  the  noncompetitive  class,  or  the  exempt  class,  or  to  any  em- 
ploye to  whose  position  or  title  such  work  was  inappropriate,  or  to 
any  one  not  in  the  department  and  engaged  in  the  performance  of  simi- 
lar work  at  the  time  of  his  dismissal ;  nor  does  it  otherwise  appear  that 
anything  of  the  kind  has  been  done. 

It  follows,  in  my  opinion,  that  petitioner  has  not  made  out  a  case 
for  the  issuance  of  either  a  peremptory  or  an  alternative  writ.  His  al- 
legations of  bad  faith  are  not  supported  by  any  facts  from  which  bad 
faith  could  be  inferred,  and  the  mere  unsupported  allegation  of  bad 
faith  is  not  enough.  Reynolds  v.  Williams,  154  N.  Y.  Supp.  407;  Id., 
154  N.  Y.  Supp.  409.    It  cannot  be  doubted  that  the  head  of  a  de- 

^s»Por  other  cum  Bee  same  topic  t  KEY-NUMBER  in  alt  Ker-Numbared  Dlsesta  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct)  PEOPLE  V    WILLIAMS  831 

partment  may  under  the  Civil  Service  Law  reduce  the  number  of  posi- 
tions in  his  department,  suspend  the  incumbents  thereof,  and  assign 
their  duties  to  other  employes.  People  ex  rel.  Kaufman  v.  Board  of 
Education,  166  App.  Div.  58,  151  N.  Y.  Supp.  585 ;  People  ex  rel. 
Vineing  v.  Hayes,  135  App.  Div.  19,  119  N.  Y.  Supp.  808;  People 
ex  rel.  Corrigan  v.  Mayor,  etc.,  149  N.  Y.  215,  at  page  225,  43  N. 
E.  554. 

This  case  is  similar  in  all  essential  features  to  a  case  recently  decided 
by  the  Appellate  Division  in  the  First  Department  (Matter  of  Griffin 
v.  Williams  [Sup.]  153  N.  Y.  Supp.  926),  where  an  order  granting  an 
alternative  writ  was  reversed,  In  the  opinion  in  that,  case  Mr.  Justice 
Hotchkiss  comments  on  the  petitioner's  contentions  as  follows : 

"Briefly  stated,  the  gist  of  tbe  facts  stated  in  the  petition  and  the  argument 
of  tbe  relator  on  the  merits  Is  that.  Inasmuch  as  It  appeared  from  the  peti- 
tion that  there  was  work  to  be  done  by  the  department  of  such  a  character  as 
was  within  the  scope  of  relator's  duty  as  an  assistant  engineer,  and  moneys 
appropriated  for  the  payment  of  such  services,  his  discharge,  on  the  ground 
that  there  was  neither  work  for  tilm  to  do  nor  moneys  with  which  to  pay 
him,  must  have  been  in  bad  faith,  or  at  least  was  Illegal.  The  explanation 
of  whatever  apparent  conflict  might  appear  to  exist  between  the  state  of 
f&cts  thus  disclosed  by  the  petition  and  tbe  expressed  grounds  on  which  tb& 
relator  was  discharged  is  so  clearly  set  forth  in  the  return,  and  Is  consistent 
in  such  large  measure  with  facts  notoriously  true,  as  to  leave  no  ground  for 
the  suspicion  that  tbe  relator  has  been  the  victim  of  any  bad  faith  on  tbe 
part  of  the  commissioner,  or  that  there  is  any  issuable  fact  disclosed  in  the 
petition.  Granting  the  truth  of  ev«ry  material  statement  of  the  petition, 
nevertheless  it  appears  as  matter  of  law  that  relator  is  mistaken  in  his  cou- 
dnsions,  for  it  incontrovertibly  appears  that  there  is  neither  work  for  him 
to  do,  nor  is  there  money  with  which  to  pay  Mm." 

These  remarks  are  apposite  to  the  case  at  bar.  Motion  either  for 
a  peremptory  or  an  alternative  writ  denied,  without  costs. 


m  Misc.  Rep.  95) 

PEOPLE  ex  rel.  OSTBBHOUT  v.  WILLIAMS. 

(Supreme  CJourt,  Special  Term,  Kings  County.    June  24,  1915.) 

MxmiciPAL  GoKPoaATioNS  «=a218 — Officeks — Suspension  ob  Dismissal — 
Pbefebenck. 

The  commissioner  of  the  department  of  water  supply,  gas,  and  electrici- 
ty had  a  right,  without  charges  or  hearing,  to  suspend  or  dismiss  a  vet- 
eran fireman,  entitled  under  Civil  Service  Law  (Consol.  Laws,  c.  7)  {  22, 
to  preference  in  appointment,  but  not  entitled,  upon  a  reduction  of  the 
force,  to  be  retained  in  the  department  until  all  nonveterans  holding 
similar  positions  had  been  dismissed,  on  the  ground  of  lack  of  work  and 
appropriation,  as  neither  the  transfer  of  the  relator's  duties  to  another 
officer  in  the  department,  nor  tbe  continuation  of  an  officer  in  another 
borough  to  do  similar  work  at  a  reduced  salary,  was  a  denied  of  the 
relator's  right  to  be  preferred  in  appointment 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  (} 
689-598;    Dec.  Dig.  «=»218.1 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  William  B.  Osterhout,  against  William  Williams,  as  Commis- 
sioner of  the  Department  of  Water  Supply,  Gas,  and  Electricity  of 
the  City  of  New  York.    Motion  denied. 
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Elkus,  Gleason  &  Proskauer,  of  New  York  City  (Burgess  Osterhout, 
of  New  York  City,  of  counsel),  for  relator. 

Frank  L.  Polk,  Corp.  Counsel,  and  Elliot  S.  Benedict,  Asst.  Corp. 
Counsel,  both  of  New  York  City,  for  respondent 

BENEDICT,  J.  The  relator  seeks  reinstatement  to  the  position  of 
assistant  engineer  in  the  department  of  water  supply,  gas,  and  elec- 
tricity. He  is  a  veteran  volunteer  fireman.  He  was  dismissed  or  sus- 
pended on  December  31,  1914,  without  charges  or  a  hearing  on  the 
ostensible  ground  of  "lack  of  work  and  lack  of  appropriation."  He 
is  one  of  a  number  of  assistant  engineers  removed  from  this  depart- 
ment at  the  same  time,  in  the  attempt  to  reduce  the  expenses  of  the 
city  government.  Various  allegations  of  the  petition  are  denied  in  the 
opposing  affidavits,  and  it  is  sought  to  have  an  alternative  writ  of  man- 
damus issued. 

I  think  that  the  relator  is  not  entitled  to  such  relief.  The  petition 
fails,  in  my  opinion,  to  make  out  a  case  for  reinstatement  The  Court 
of  Appeals  has  recently  decided  that  a  veteran  volunteer  fireman, 
whose  rights  are  prescribed  by  section  22  of  the  Civil  Service  Law,  is 
not  entitled,  upon  a  reduction  of  the  force,  to  be  retained  in  the  de- 
partment until  all  nonveterans  holding  positions  similar  to  his  have 
been  dismissed.  People  ex  rel.  Davison  v.  Williams,  213  N.  Y.  130, 
107  N.  E.  49.  The  rule  with  respect  to  Civil  War  veterans,  who  come 
under  the  protection  of  section  21  of  the  Civil  Service  Law,  seems  to 
be  otherwise.  Matter  of  Stutzbach  v.  Coler,  168  N.  Y.  416,  61  N.  E. 
697.  The  transfer  of  relator's  duties  to  another  assistant  engineer  al- 
ready in  the  department  was  not  the  appointment  of  any  one  to  take 
his  place,  nor  was  the  continuation  of  an  engineer  in  another  borough 
to  do  similar  work  at  a  reduced  salary  a  denial  of  relator's  right  to  be 
preferred  in  appointment  To  hold  otherwise  would  involve  assenting 
to  the  proposition  that  a  mere  reduction  of  salary  constitutes  a  removal 
and  an  appointment,  which  would  be  obviously  incorrect.  This  other 
engineer  was  not  removed  from  one  position  and  put  in  another,  but 
his  salary  was  merely  reduced.  " 

It  is  alleged  in  the  petition  that  there  was  no  lack  of  appropriation  to 
pay  relator's  salary.  It  appears  from  the  opposing  papers  that  the 
appropriation  for  the  payment  of  assistant  engineers  was  largely  re- 
duced, and  that  therefore  the  number  of  employes  in  this  class  was 
reduced.  There  is  no  allegation  that  any  one  was  appointed  to  take 
relator's  place,  or  that  any  of  his  duties  were  transferred  to  any  per- 
son in  the  noncompetitive  class,  or  the  exempt  class,  or  to  any  person 
to  whose  position  or  title  they  were  inappropriate,  or  to  any  person 
not  in  the  department  and  performing  similar  duties  at  the  time  of 
relator's  dismissal.  This  case  cannot  be  distinguished  from  Matter 
of  Griffin  v.  WiUiams  (Sup.)  153  N.  Y.  Supp.  926,  which  is  more  fully 
considered  in  Matter  of  Colligan  v.  Williams,  154  N.  Y.  Supp.  329, 
decided  herewith.  The  only  circumstance  of  difference  is  the  fact 
that  in  this  case  relator  is  a  veteran  fireman.  But  that,  under  the  de- 
cision of  the  Court  of  Appeals  above  referred  to,  is  not  a  ground  for 
distinction.    The  commissioner  seems  to  have  acted  in  pursuance  of 
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his  undoubted  right  to  reduce  the  number  of  employes,  in  his  depart- 
ment in  the  interest  of  economy,  and  the  court  is  not  called  upon  to 
interfere  with  his  action. 
Motion  denied,  without  costs.    Settle  order  on  notice. 


BIMBAUD  V.  BEIEKMEISTBR.    (No.  130/53.) 
(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

1.  Arucals  ®ra»4i — iNJtraiEs  TO  Dogs — Actiorb — Statutobt  Pbovibions, 

Second  Class  Cities  Law  (Consol.  Laws,  c.  53)  |  220,  providliig  that  anjr 
owner  of  a  dog,  desiring  to  maintain  and  preserve  any  right  of  property 
In  the  dog,  must  procure  a  yearly  license,  merely  prescribes  the  condi- 
tion under  which  the  right  of  property  in  dogs  may  be  exercised,  and 
imposes  a  condition  subsequent  to  the  bringing  of  an  action  for  injuries 
to  a  dog,  and  defendant,  not  raising  the  question  of  want  of  proof  of  a 
license  until  the  court  had  charged  the  jury,  may  not  predicate  a  de- 
fense on  the  statute,  based  on  the  failare  of  plaintiff  to  prove  his  pro- 
curement of  a  license. 

[Ed.  Note. — For  other  cases^  see  Animals,  Cent  Dig.  {S  115-122;  Dea 
Dig.  <8=»44.] 

2.  Anixalb  €=>100 — Injdbiss  to  Doos — Exemflabt  Dauaoes. 

One  inflicting  a  wanton  and  malicious  injury  to  a  trespassing  dog 
may  be  liable  to  exemplary  damages. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  8I  354-365,  380-385, 
395,  397-401,  400-419 ;   Dec.  Dig.  <S=»100.] 
8.  Apfkal  and  Ebbob  d3>1033 — InbtbuctiOns — Ebbob  Favobabix  to  Pabtt 

COMPI^IRINO. 

Where,  In  an  action  for  injury  to  a  dog  struck  by  a  stone  thrown  by 
defendant  the  uncontradicted  evidence  showed  that  the  dog  was  at  the 
time  trespassing  on  the  land  of  defendant's  mother,  failure  to  charge 
that  the  dog  was  a  trespasser  was  not  prejudicial  to  defendant 

[Bd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  SS 
4052-4062;    Dea  Dig.  <Ss>1083.] 

4.  EVIDENCB  ^=>113 — INJUBIBS  TO  DOQS — Mabkxt  Vai-ub. 

In  an  action  for  injury  to  a  well-bred  French  poodle,  testimony  of 
the  veterinary  attending  the  dog  after  the  injury  that  there  was  no 
market  for  such  dogs  in  the  city  where  the  injury  occurred,  but  that  he 
knew  of  sales  of  such  breed  of  dogs  in  New  York  City,  the  nearest  mar- 
ket and  that  its  reasonable  market  value  there  was  from  $150  to  $200, 
and  that  after  ttie  injury  it  had  little,  if  any,  market  value,  was  proper  to 
prove  value. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  i{  259-296 ;  Dec. 
Dig.  <S=»113.] 

Appeal  from  Rensselaer  County  Court. 

Action  by  Victor  Rimbaud,  prosecuted  after  his  death  by  Augustine 
Rimbaud,  as  executrix,  against  James  Beiermeister,  an  infant.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Shaw,  Bailey  &  Murphy,  of  Troy,  for  appellant 
Herbert  F.  Roy,  of  Troy,  for  respondent 
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SMITH,  P.  J.  This  is  an  action  in  tort  for  malicious  injury  to  a 
dog.  It  appears  that  respondent's  testator,  on  a  warm  afternoon  in 
June,  1913,  in  the  city  of  Troy,  was  sitting  upon  the  grass  in  the  shade 
of  a  tree,  and  upon  a  slope  or  terrace  runnii^  from  the  sidewalk  up 
to  the  lawn  of  appellant's  mother,  which  is  several  feet  above  the  level 
of  the  sidewalk.  The  street  line  is  4.4  feet  from  the  inside  edge  of 
the  sidewalk,  and  the  top  of  the  terrace  is  about  7  feet  from  the  side- 
walk. The  testator's  dog  was  playing  near  him  with  a  ball,  when,  ac- 
cording to  his  story,  the  appellant  came  across  tlie  lawn  and  told  him 
to  take  the  dog  away.  Plaintiff's  testator  then  called  the  dog,  which 
approached  appellant  in  play  with  the  ball  in  its  mouth,  who  thereupon 
threw  at  it  a  stone  which  he  took  out  of  his  pocket,  and  which  hit  the 
dog  on  the  head,  causing  the  injury  complained  of.  The  dog  was  of 
good  size,  and  the  injury  was  a  severe  one,  consisting  of  a  concussion 
of  the  brain,  with  convulsions,  from  which  the  animal  has  never  fully 
recovered.  The  severity  of  the  injury  would  indicate  that  the  appel- 
lant was  very  near  the  dog  when  he  threw  the  stone,  in  accordance 
with  the  testator's  story,  rather  than  15  or  20  feet  away,  as  testified  to 
by  the  appellant.  It  seems  that  on  at  least  one  prior  occasion  the  tes- 
tator and  his  dog  had  been  ordered  off  these  premises  by  appellant's 
mother,  and  that  she  had  also  complained  to  the  police  about  the  man 
and  dog  being  on  her  lawn.  There  were  no  flowers  or  shrubbery  about 
the  lawn,  and  there  was  no  evidence  that  the  man  or  dog  had  ever  done 
any  damage  there.  The  dog  was  a  female,  but  was  kept  on  a  leash 
when  in  heat.  It  was  a  well-bred  French  poodle,  and  no  claim  is  made 
that  it  was  vicious.  The  jury  were  instructed  that  they  might  find 
exemplary  or  punitive  damages,  and  they  have  returned  a  verdict  for 
$155. 

[1]  The  principal  ground  of  appeal  involves  the  applicability  to  this 
case  of  the  dog  license  provisions  of  the  (Second  Class  Cities  Law. 
Section  220  provides  that  any  owner  of  a  dog  of  any  city  of  the  second 
class — 

"who  desires  to  maintain  or  preserve  any  right  of  property  in  racb  dog 
must  procure  yearly  a  license." 

In  this  case  no  reference  was  made  to  any  license  in  the  pleadings 
nor  upon  the  trial,  until  the  evidence  was  all  in  and  the  judge  had 
charged  the  jury,  whereupon  the  counsel  for  the  appellant  asked  for  a 
charge  that  under  this  statute  and  the  proof  in  the  case  the  respondent 
had  no  property  interest  in  the  dog,  and  so  could  not  recover  any  dam- 
ages for  injuries  it  might  have  sustained.  The  court  declined  so  to 
charge,  and  the  question  is  now  presented  as  to  whether  the  obtaining 
of  a  license  is  under  the  statute  a  condition  precedent  to  the  bringing 
of  an  action  such  as  this,  and  so  must  be  pleaded  and  proved  by  the 
plaintiff,  or  is  merely  a  condition  subsequent,  so  as  to  be  waived,  if 
not  pleaded  and  proved  by  the  defendant.  The  section  quoted  seems 
to  admit,  as  is  generally  held  to-day,  that  there  is  a  property  right  in 
dogs,  but  imposes  a  certain  restriction  or  condition  upon  maintaining 
or  preserving  such  right.  The  section  does  not  of  itself  create  the 
right  of  property  in  dogs,  which  has  long  existed  in  this  state,  but  rath- 
ed  states  the  condition  under  which  the  old  right  may  now  be  exer- 
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dsed.  In  an  extended  discussion  of  conditions  precedent  and  subse- 
quent, Judge  Vann,  in  Wood  &  Selick  v.  Ball,  190  N.  Y.  217,  at  page 
223,  83  N.  E  21,  at  page  22,  lays  down  the— 

"general  role  tbat  perfonnance  of  a  condition  subsequent,  which  continues  in 
force  a  right  already  acquired,  need  not  be  pleaded,  while  performance  of  a 
condition  precedent,  by  which  the  right  itself  la  acquired  in  the  first  instance, 
must  be  pleaded." 

In  the  later  case  of  Bean  v.  Flint,  204  N.  Y.  153,  at  page  161,  97 
N.  E.  490,  at  page  491,  Judge  Hiscock,  in  discussing  the  same  point, 
says: 

"As  was  said  by  Judge  Vann,  in  the  Wood  &  Selick  Case,  it  is  a  provision 
'withholding  legal  remedies,'  and  this  within  what  I  regard  as  controlling 
authorities  amounts  to  the  creation  of  a  bar  or  defense,  which  must  be 
pleaded  by  the  defendant" 

The  statutes  of  fraud  and  limitations  are  very  similar  to  the  statute 
now  under  review,  in  that  they  do  not  create  any  new  rights,  but  mere- 
ly allow  the  exercise  of  a  general  and  pre-existing  right  if  a  certain 
other  state  of  facts  also  exists.  These  two  statutes,  as  is  well  estab- 
lished, must  be  pleaded  as  a  defense  to  be  availed  of,  thereby  coming 
within  the  class  of  conditions  subsequent,  and  Judge  Hiscock  in  the 
opinion  quoted  very  largely  relies  upon  this  fact  in  support  of  his  posi- 
tion. We  think  the  excerpts  quoted  lay  down  the  correct  principles 
for  the  determination  of  this  question,  and  that  accordingly  the  license 
provision  of  section  220  is  properly  a  condition  subsequent  to  the  bring- 
ing of  an  action  such  as  this.  The  motions  to  dismiss  the  complaint 
and  for  a  nonsuit,  made  at  the  close  of  respondent's  and  appellant's 
cases,  indicate  that  the  attorney  for  appellant  was  fully  aware  of  the 
statute,  which  he  later  brought  to  the  attention  of  the  .court  after  the 
charge.  Fair  practice  would  have  required  him  to  raise  the  question 
when  proof  could  have  been  made,  if  proof  existed,  that  the  dog  had 
been  licensed.  If  the  dog  had  not  in  fact  been  licensed,  we  may  as- 
sume that  the  attorney  had  knowledge  of  this  fact,  having  in  mind 
the  statute,  and  so  would  have  pleaded  and  proven.  Such  practice 
tends  to  delay  and  defeat  justice,  and  is  not  to  be  encouraged. 

[2]  It  is  further  claimed  by  the  appellant  that  the  learned  trial  judge 
erred  in  instructing  the  jury  that  they  might  .allow  exemplary  damages. 
Appellant  claims  that,  as  the  dog  was  a  trespasser  at  the  time,  this  de- 
fendant, who  was  then  a  well-grown  youth  over  18  years  of  age,  had 
the  right,  in  acting  for  his  mother,  to  use  means  to  remove  the  dog, 
even  to  the  extent  of  killing  it.  For  this  proposition  reliance  is  placed 
upon  Kiff  v.  Youmans,  86  N.  Y.  324,  40  Am.  Rep.  543,  which  holds 
that  when  more  force  than  necessary  is  used  to  remove  a  trespasser 
punitive  damages  may  not  be  recovered.  But  the  opinion  of  the  court 
by  Judge  Danforth  is  careful  to  limit  this  doctrine  to  the  particular 
case  before  them,  where  it  was  assumed  that  the  object  of  the  defend- 
ant was  to  stop  a  trespass,  not  to  "take  an  opportunity,  under  pretense 
of  right,  to  inflict  on  him  a  wanton  and  malicious  assault."  The  in- 
jury in  the  case  at  bar  was  so  sudden  and  severe  that  we  think  the 
jury  might  consider  it  rather  in  the  nature  of  a  malicious  attack  upon 
a  harmless  and  unoffending  animal  than  merely  the  exercise  of  more 
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force  than  was  necessary  in  the  course  of  the  removal  of  this  dog  from 
the  premises.  In  the  case  of  Conners  v.  Walsh,  131  N.  Y.  590,  30 
N.  E.  50,  where  a  property  owner  threw  a  piece  of  brick  at  a  boy  in- 
n(>cently  trespassing  upon  his  premises,  the  jury  were  instructed  that 
if  the  act  of  the  defendant  was  "wanton,  reckless,  and  malicious"  they 
might  award  exemplary  damages. 

[3]  Appellant  further  complains  that  the  trial  judge  did  not  instruct 
the  jury  that  the  dog  was  a  trespasser  at  the  time  of  the  injury,  but 
left  to  them  this  question.  The  evidence  seems  uncontradicted  that, 
although  the  deceased,  when  sitting  upon  the  terrace,  was  partly  or 
entirely  within  the  street  limits,  his  dog,  when  struck  by  the  stone, 
had  started  to  go  towards  the  appellant,  and  was  at  the  upper  edge  of 
the  terrace  or  upon  the  lawn.  This  appears  from  the  evidence  of  the 
deceased,  and  no  claim  was  made  to  the  contrary  in  the  case,  although 
he  asserted  that  prior  to  the  injury  the  dog  had  stayed  next  to  him. 
We  do  not  see  how  the  momentary  failure  of  the  trial  court  to  recall 
the  evidence  on  this  point  can  fairly  be  said  to  have  prejudiced  the 
appellant.  The  jury  undoubtedly  remembered  that  the  then  plaintiff 
himself  testified  that  the  dog,  when  hit,  was  upon  the  "top  of  the  ter- 
race," which  was  two  or  three  feet  beyond  the  street  line  and  upon  the 
premises  of  appellant's  mother. 

[4]  A  further  assignment  of  error  is  that  the  damages  claimed  were 
not  properly  proven.  The  evidence  of  the  veterinary  who  attended 
the  dog  after  it  was  injured  was  to  the  effect  that  it  was  a  well-bred 
French  poodle,  that  there  was  no  market  for  such  dogs  in  Troy,  but 
that  he  knew  of  sales  of  this  breed  of  dogs  in  New  York  City,  the 
nearest  market  for  such  dogs,  and  that  its  reasonable  market  value 
there  was  $150  to  $200.  He  also  testified  that  after  the  injury  the 
dog  had  little  if  any  market  value.  We  see  no  error  in  this  method  of 
proving  value.  The  fact  that  a  dog  of  this  kind  had  but  little  market 
value  in  the  immediate  vicinity  allowed  proof  of  its  value  in  the  near- 
est market  for  such  animals.  Besides,  even  if  the  animal  had 
almost  no  market  value,  it  was  evidently  a  pet,  and  the  jury  may  have 
assigned  by  far  the  greater  portion  oi  the  damages  allowed  to  the 
punitive  part  of  their  verdict. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


BOOER8  T.  BLUM. 

(Supreme  Court,  Appellate  Division,  Third  Department     July  1,  1915.) 

VsNUB  9=352 — Change — Conveniknck  of  Witnesses. 

PlalntiU's  and  defendant's  automobiles  collided  in  Ulster  county  a  few 
miles  from  K.,  where  court  is  held  in  that  county,  and  each  party  sued 
the  other.  Plaintiff  sued  in  Broome  county,  where  be  and  those  riding 
with  him  lived,  and  defendant  In  New  York  county,  where  be  and  the  oc- 
cupants of  his  car  resided.  Defendant  claimed  that  a  person  living  near 
the  scene  of  the  accident  was  there  immediately  after  the  collision  and 
saw  the  positions  of  the  automobiles,  and  that  a  photographer  and  a  sur- 
veyor living  near  there  took  photographs  and  made  a  survey  and  were 
necessary  witnesses.     Plaintiff  claimed  that  persons  living  in  Broom« 
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were  necessary  'witnesses  as  to  repairs  to  his  car  and  tfie  ralae  of  the 
car  and  the  damage  thereto,  but  It  appeared  that  he  had  some  consider- 
able repairs  made  In  K.,  and  It  was  claimed  by  defendant,  and  not  de- 
nied by  plaintiff,  that  the  only  repairs  as  to  which  such  witnesses  living 
In  Broome  were  claimed  to  be  necessary  consisted  of  one  Item  of  $5.  De- 
fendant pleaded  his  cause  of  action  as  a  counterclaim,  and  was  willing 
to  discontinue  his  action  if  the  venue  was  changed  to  Ulster  county. 
Held,  that  such  change  should  be  made. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  H  76,  77;  Dec.  Dig. 
iS=>52.] 

Appeal  from  Special  Term,  Broome  County. 

Action  by  Morris  N.  Rogers  against  Richard  Bltun.  From  an  in- 
terlocutory order  denying  a  change  of  venue,  and  consolidating  an 
action  brought  by  defendant  with  the  one  brought  by  plaintiff,  defend- 
ant appeals.    Reversed,  and  change  of  venue  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Wilber,  Norman  &  Kahn,  of  New  York  City  (T.  B.  &  L.  M.  Mer- 
chant, of  Bingharaton,  of  counsel),  for  appellant. 
.  Wilber  &  Yetter,  of  Binghamton,  for  respondent 

PER  CURIAM.  A  head-on  collision  of  automobiles  owned  and 
driven  by  the  respective  parties  occurred  in  August,  1914,  at  a  highway 
bridge  known  as  Lake  Bridge,  in  the  town  of  Mt  Pleasant,  in  the  coun- 
ty of  Ulster,  N.  Y.  Each  party,  claiming  that  the  collision  resulted 
from  the  negligence  of  the  other  in  passing  to  the  left  of  the  center  of 
the  road,  brought  an  action  to  recover  the  damages  to  his  car  result- 
ing therefrom.  The  action  brought  by  the  defendant  herein  was  com- 
menced September  11th;  the  venue  being  laid  in  New  York  county, 
where  he  resided.  This  action  was  commenced  three  days  later;  the 
venue  being  laid  in  Broome  county,  where  the  plaintiff  herein  resided. 
The  answer  in  the  New  York  action  denied  the  liability  of  the  plaintiff 
herein  for  the  collision.  The  answer  in  this  action  denied  the  liability 
of  the  defendant  herein  for  the  collision,  and  set  up  as  a  separate  de- 
fense and  by  way  of.  counterclaim  the  cause  of  action  set  forth  in 
the  complaint  in  the  New  York  action.  The  defendant  herein  there- 
upon made  a  motion  to  change  the  place  of  trial  of  this  action  from 
the  county  of  Broome  to  the  county  of  Ulster,  upon  the  ground  that 
the  convenience  of  witnesses  and  the  ends  of  justice  would  be  promoted 
thereby,  asking  in  the  alternative  that  all  proceedings  on  the  part  of 
the  plaintiff  in  the  Broome  county  action  be  stayed  pending  the  trial 
of  the  New  York  action,  "or  for  a  consolidation  of  said  actions."  The 
Special  Term  granted  an  order  consolidating  the  actions,  and  directing 
that  they  be  tried  as  one  action,  and  that  Broome  county  be  the  venue 
of  the  actions  so  consolidated,  and  denying  the  motion  to  change  the 
place  of  trial  to  New  York  county,  and  also  denying  the  defendant's 
application  for  a  stay  of  proceedings  of  this  action  pending  the  deter- 
mination of  the  New  York  action.  From  such  order  this  appeal  has 
been  taken. 
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It  appears  that  the  only  eyewitnesses  of  the  collision,  with  the  pos- 
sible exception  of  a  person  mentioned  in  plaintiff's  items  of  expenses, 
were  the  three  occupants  of  the  plaintiffs  car,  each  of  whom  resides  in 
Broome  county,  and  the  seven  occupants  of  the  defendant's  car,  each 
of  whom  resides  in  New  York  county.  The  defendant  claims,  how- 
ever, that  one  Smith,  residing  in  the  town  of  Mt.  Pleasant,  was  on 
the  scene  immediately  after  the  collision,  and  saw  the  positions  of  the 
automobiles,  and  can  identify  the  position  of  defendant's  car  immedi- 
ately following  the  collision  as  that  shown  on  a  photograph  taken  some 
time  later.  The  defendant  names  as  necessary  witnesses  in  his  behalf 
on  the  trial  of  the  action,  in  addition  to  said  Smith,  a  photographer  re- 
siding at  Lake  Bridge,  a  surveyor  residing  at  Kingston,  N.  Y.,  who 
respectively  took  photographs  and  made  a  survey  of  the  location  of 
the  collision  in  February,  and  also  six  persons,  who  were  in  the  car 
with  him,  by  whom  he  expects  to  prove  that  at  the  time  of  the  colli- 
sion the  defendant  was  on  the  right-hand  side  of  the  road,  with  his 
car  under  control,  while  the  plaintiff's  car  was  to  the  left  of  the  cen- 
ter of  the  highway,  and  being  driven  recklessly  and  at  a  rapid  rate  of 
speed. 

Upon  the  other  hand,  the  plaintiff,  in  his  papers  presented  in  oppo- 
sition to  the  motion,  names  as  necessary  witnesses  his  wife  and  daugh- 
ter, who  were  in  the  car  with  him,  by  whom  he  expects  to  prove  that 
at  the  time  of  the  collision  the  plaintiff  was  driving  his  car  carefully,  at 
a  moderate  rate  of  speed,  and  was  at  the  right  of  the  center  of  the 
highway,  while  the  defendant  was  at  the  left  of  the  center,  and  was 
driving  his  car  rapidly  and  recklessly.  The  plaintiff  also  names  six 
additional  persons  residing  in  the  county  of  Brocmie  as  necessary  wit- 
nesses in  his  behalf  on  the  trial  of  the  action;  by  three  of  whom  he 
expects  to  prove  that  they  made  certain  repairs  to  his  car,  necessitated 
by  the  collision,  and  the  reasonable  cost  of  making  the  same,  and  by 
the  other  three  witnesses  that  they  knew  the  condition  of  the  car  and 
its  value,  both  before  and  after  the  collision,  and  what  the  damage  to 
the  car  amounted  to  as  the  result  of  the  occurrence.  The  plaintiff  in 
his  affidavit  also  calls  attention  to  the  difficulties  of  reaching  the  county 
seat  of  Ulster  county  by  railroad  from  the  city  of  Binghamton,  the 
place  of  residence  of  his  family  and  witnesses. 

We  think  the  place  of  trial  should  have  been  changed  to  the  county 
of  Ulster.  That  was  the  county  in  which  the  occurrence  complained  of 
by  both  parties  took  place ;  and  the  scene  of  the  collision  was  but  a  few 
miles  from  the  city  of  Kingston,  where  the  courts  of  the  county  are 
held.  Furthermore,  the  bill  which  was  rendered  to  the  defendant  un- 
der the  plaintiff's  direction,  some  17  days  after  the  collision,  as  being 
substantially  a  statement  of  the  items  of  the  expenses  incurred  by  the 
plaintiff  on  account  of  the  accident,  contains  the  following  statements : 

"Repair  bill,  Van  Benschoken,  Kingston,  $99.88.  Additional  payment  to 
employ^  at  garage,  $14.  Painting  car,  $90.  Bill  at  Bingliamtx)n  garage, 
fixing  the  steering  gear,  $5.  All  the  above  items  have  been  actually  paid  by 
Mr.  Rogers,  with  the  exception  of  the  $90  for  painting  the  car.  A  rough  job 
of  painting  was  done  on  the  car  at  Kingston,  but  the  paint  is  much  darker 
than  the  original  color  of  the  car,  and  repainting  Is  necessary,  the  cost  o£ 
which  is  estimated  at  $90." 
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Unquestionably  the  persons  who  made  the  repairs  to  plaintiff's  car 
at  Kingston  are  material  witnesses  as  to  the  damage  to  such  car,  and 
warrant  the  statement  in  the  replying  affidavit  that  it  will  be  necessary 
for  plaintiff  to  call  witnesses  on  the  trial  of  the  action  who  reside  in 
Ulster  county.  The  replying  affidavit  also  calls  attention  to  the  fact 
that  the  only  repairs  specifically  mentioned  in  such  bill  of  items  as 
having  been  made  at  Binghamton  are  the  items  of  $5  for  fixing  the 
steering  gear  and  of  $90  for  repainting  the  car.  The  answering  affi- 
davit does  not  particularize  as  to  the  repairs  made  at  Binghamton,  and 
if,  as  defendant  suggests,  this  repair  item  of  $5  is  the  only  item  as  to 
which  three)  of  such  witnesses  are  claimed  to  be  necessary,  such  claim 
hardly  warrants  consideration. 

As  to  the  provision  of  the  order  consolidating  the  actions,  the  defend- 
ant in  his  notice  of  motion  asked  in  the  alternative  for  such  consolida- 
tion, and  stated  in  the  affidavit  made  by  him,  upon  which  this  motion 
was  founded : 

"Deponent  Is  willing  to  withdraw  and  discontinue  bis  said  action  brongbt 
in  the  county  of  Mew  Tork,  or  will  consent  that  the  same  be  consolidated 
with  the  said  action  now  pending  in  the  county  of  Broome  brought  against 
him  by  said  Morris  N.  Rogers,  providing  the  place  of  trial  of  said  action  of 
Rogers  v.  Blum  be  changed  from  the  county  of  Broome  to  the  county  of 
Ulster." 

In  his  brief  before  this  court  the  defendant  also  says : 

"The  appellant  offered  and  still  offers  to  withdraw  and  discontinue  his  ac- 
tion brought  In  N6w  York  county,  if  a  change  of  venue  to  Ulster  county  Is 
granted  In  the  action  brought  by  the  respondent  In  the  county  of  Broome." 

The  appellant  having  interposed  his  cause  of  action  as  a  counter- 
claim in  this  action,  it  is  unnecessary  that  the  respondent  should  be 
troubled  by  the  continuance  of  the  New  York  county  action.  The  or- 
der appealed  from  must  be  reversed,  and  an  order  entered  changing 
the  place  of  trial  of  this  action  from  the  county  of  Broome  to  the  coun- 
ty of  Ulster. 

Order  appealed  from  reversed,  and  place  of  trial  changed  from  the 
county  of  Broome  to  the  county  of  Ulster,  with  costs  to  appellant  to 
abide  event,  on  condition  that  defendant  within  20  days  serve  a  stipu- 
lation upon  the  plaintiff's  attorney  discontinuing  the  action  brought 
against  the  plaintiff  by  the  defendant  in  New  York  county,  without 
costs.  If  he  shall  fail  to  serve  such  stipulation,  the  order  is  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 


VAN  OlilNDA  et  al.  v.  WHITEHEAD  BROS.  OO. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1916.) 

1.  Sales  4s»384 — Sale  of  Moldiko  Sand^Bkeach  of  Contbaot  bt  Pt7bcha»- 
XB — Meabube  of  Dakages. 

The  measure  of  damages  for  breach  of  contract  to  purchase  molding 
sand  Is,  where  the  vendor  made  no  tender,  the  difference  between  the 
market  and  contract  price,  and  the  vendor,  to  recover  the  contract  price, 
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must  at  least  show.  In  the  absence  of  any  tender,  that  there  was  no  mar- 
ket for  the  sand  in  which  a  sale  could  be  made  and  damages  reduced. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §i  1098-1107;  Dec 
Dig.  «=»384.] 

2.  Appeai.  and  Ebbob  «=9216 — Questiors  Bxvixwable— Ebbokeous  Instruc- 

tions. 

Where  no  ezcei>tion  was  taken  to  an  erroneous  instruction  on  the  meas- 
ure of  damages,  and  the  rule  of  damages  therein  stated  was  not  ques- 
tioned, the  judgment  will  not  be  reversed  for  the  erroneous  instruction. 

[Ed.  Kote. — For  Other  cases,  see  Appeal  and  Error,  Cent  Dig.  |g  130»- 
1314;   Dec.  Dig.  <8=»216.] 

3.  OOMPROMISB   AND   SETTLEMENT  ^=>5 — WhAT   CoNSTITtJTES. 

Where  parties  to  a  contract  agreed  on  an  adjustment  of  their  disputes, 
but  the  agreement  contemplated  that  the  same  should  be  reduced  to  writ- 
ing, there  was  no  settlement  untU.  reduced  to  writing  and  signed. 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlement,  Cent  Dig. 
a  10-16;  Dea  Dig.  <s=5.] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Abram  Van  Olinda  and  another  against  the  Whitehead 
Bros.  Company.  From  a  judgment  for  plaintiffs  for  $1,238.78  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Conditionally 
modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Pierre  E.  DuBois,  of  Albany,  for  appellant 
John  H.  Gleason,  of  Albany,  for  respondents. 

SMITH,  P.  J.  Plaintitfs  are  the  owners  of  some  land  located  at 
Cedar  Hill,  upon  which  was  some  molding  sand.  Defendant  is  en- 
gaged in  the  buying  and  selling  of  molding  sand  in  the  county  of  Al- 
bany and  elsewhere  in  the  state.  Upon  the  12th  day  of  June,  1906, 
the  plaintiffs  and  defendant  entered  into  a  contract,  of  which  the  fol- 
lowing is  a  copy: 

"I  hereby  agree  and  do  sell  to  Whitehead  Bros.  Co.  all  the  molding  sand 
on  my  farm  at  the  agreed  rate  of  two  hundred  dollars  ($200.00)  per  acre. 

"Said  farm  Is  located  at  Cedar  Hill,  containing  about  forty  (40)  acres. 

"And  I  hereby  agree  to  give  to  the  said  Whitehead  Bros.  Co.  the  full  term 
of  six  (6)  years,  from  the  first  day  of  July,  1006,  to  remove  the  said  molding 
sand,  with  full  power  of  ingress  and  egress  for  the  full  term  of  the  contract 
Whitehead  Bros.  Co.  to  have  the  sole  right  to  dig  sand  on  this  farm  during 
the  above  term,  and  the  said  Whitehead  Bros.  Co.  have  this  day  paid  two 
hundred  dollars  ($200.(X>)  in  advance  for  the  first  acre,  and  each  acre  is  to 
be  paid  for  in  advance. 

"Signed  this  day,  June  12,  1906. 

"We  hereby  agree  to  remove  from  the  said  Van  Olinda  farm  one  acre  each 
and  every  year,  providing  said  molding  sand  is  on  said  farm. 

"On  April  1st  of  each  and  every  year  agree  to  designate  as  near  as  possi- 
ble one  or  one  and  one-half  acres  of  molding  sand  which  they  desire  to  dig 
during  the  year. 

"Witness  our  bands  and  seals  this  twelfth  day  of  June,  1906, 

"A.  Van   Olinda. 
"Obble  Van  Olinda. 
"Whitehead  Bros.  Co., 

"Witnessed  by  By  Lydell  Whitehead,  Pres. 

"Wm.  Whitehead,  2d. 

"The  above  contract.  It  Is  understood,  does  not  Include  or  embrace  any  for- 
mer contract  A.  V.  O." 
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The  defendant  paid  to  the  plaintiffs  $200  upon  the  making  of  the 
contract.  Thereafter,  and  upon  May  6,  1908,  the  defendant  paid  to 
the  plaintiffs  another  $200,  and  at  that  time  a  paper  was  executed 
reading  as  follows : 

"81A00  acres  taken  off. 

"10/100  acres  taken  off  along  the  fence  to  be  Included  In  new  contract 
"72/100  acres  now  measured  and  staked. 

"Whiteheads  have  pd.  $200  for  one  acre  and  propose  to  pay  ?200  this  date 
and  later  the  balance  of  sand  up  to  two  acres  adjacent  to  where  It  is  staked 
off. 
"Dated  May  6, 1908.  Whitehead  Bros.  Co., 

"By  Lydell  Whitehead,  Pres. 
"A.  Van  OUnda. 
"lilbble  Van  OUnda." 

It  does  not  appear  that  the  defendant  ever  took  any  more  sand  from 
the  plaintiffs'  farm,  the  defendant  claiming  that  the  plaintiffs  forbade 
its  servants  from  coming  upon  the  farm.  This  was  denied  by  the 
plaintiffs,  however.  That  there  was  some  controversy  between  them 
is  clearly  shown,  and  upon  March  29,  1909,  the  parties  came  together 
in  the  office  of  one  John  M.  Bailey,  an  attorney  at  law,  and  a  paper 
was  drawn,  reading  in  substance  as  follows : 

'Referring  to  the  contract  of  June  12,  1906,  and  the  memorandum  of  Hay 
6,  1908,  by  and  between  Whitehead  Bros.  C!ompany  and  Llbble  Van  OUnda, 
in  the  matter  of  the  sale  and  purchase  of  sand,  etc.,  on  the  premises  of  said 
Van  OUnda  In  the  town  of  Bethlehem,  Albany  county,  N.  Y.,  It  is  hereby 
agreed  this  29th  day  of  March,  1909,  by  and  between  said  parties,  that  Wil- 
liam Kimmey,  surreyor,  shall  surrey  the  land  where  the  said  Whitehead 
Bros.  Company  have  already  taken  off  the  sand  under  the  above  contract,  and 
If  the  same  does  not  contain  two  acres  then  said  surveyor  shaU  survey  off 
a  strip  of  land  next  to  and  adjacent  to  the  land  where  said  sand  has  been 
taken  off  to  make  two  acres.  Including  therein  the  land  where  the  sand  has 
been  taken  off  as  aforesaid,  which  said  two  acres  of  land  so  surveyed,  In- 
cluding tiie  land  from  which  the  sand  has  already  been  taken  by  said  com- 
pany, the  said  Whitehead  Bros.  Company  having  paid  for  two  acres  of  sand, 
said  Whitehead  Bros.  Company  shall  have  the  privilege  of  removing  this 
sand  therefrom  until  October  1,  1909.  The  said  contract  of  June  12,  1906,  is 
hereby  abrogated  and  annulled  and  canceled,  and  each  of  the  parties  re- 
leases the  other  from  all  obligation  thereunder  or  pursuant  thereto. 

"WItaess  our  hands  and  seals  this  29th  day  of  March,  1909." 

This  was  drawn  in  pencil  by  Bailey,  apparently  acting  for  both 
parties,  and  as  the  stenographer  had  left  the  office  for  luncheon  the 
parties"  were  told  to  come  back  in  the  afternoon,  when  the  contract 
would  be  written  out  by  the  stenographer  and  they  could  then  sign  it. 
The  defendant  returned  in  the  afternoon,  but  the  plaintiffs  did  not 
return,  and  the  paper  was  never  in  fact  signed  by  plaintiffs.  There- 
after, and  in  July,  1912,  this  action  was  brought,  claiming  to  recover 
$200  an  acre  for  eight  acres  of  sand  under  the  agreement  of  June  12, 
1906.  The  trial  judge  submitted  to  the  jury  three  questions:  First. 
What  was  the  purpose  of  the  paper  of  May  6th,  above  set  forth  ?  Sec- 
ond. Whether  upon  the  29th  of  March,  1909,  the  parties  agreed  to 
annul  the  contract  of  June  12th.  Third.  The  amount  of  sand  upon 
the  plaintiffs'  farm  contained  within  5.13  acres,  which  had  been  sur- 
veyed by  a  surveyor.  The  jury  was  also  authorized  to  find  interest 
upon  $200  from  July  1,  1908,  upon  $200  from  July  1,  1909,  and  the 
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interest  on  $200  from  the  1st  of  July  of  each  succeeding  year,  up  to 
the  amount  that  they  found  that  plaintiffs  were  entitled  to  recover. 
The  verdict  of  the  jury  was  for  $1,125.46,  apparently  finding  for  the 
plaintiffs  for  5.13  acres  of  land  and  not  allowing  for  interest.  From 
the  judgment  entered  upon  this  finding,  and  from  the  order  denying 
a  motion  for  a  new  trial,  this  appeal  has  been  taken. 

[1]  As  a  matter  of  first  impression,  the  judgment  strikes  one  as 
extraordinary  in  allowing  the  plaintiffs  to  recover  for  the  value  of  5 
acres  of  sand  which  has  never  been  delivered,  and  which  the  plaintiffs 
now  have  and  can  sell  to  any  purchaser.  It  is  apparent  from  the  evi- 
dence that  this  farm  was  situated  in  what  was  called  a  molding  sand 
belt.  That  the  defendant  had  competitors  is  shown  by  the  fact  that 
witnesses  were  sworn  upon  the  trial  who  were  employes  of  competitors. 
If  this  were  personal  property  passing  upon  delivery,  the  plaintiffs 
might  tender  the  property  and  demand  the  full  purchase  price;  but 
no  tender  has  been  made  or  claimed.  The  proper  measure  of  damage 
would  seem  to  be  the  difference  between  the  value  of  this  molding  sand 
per  acre  in  the  market  and  the  price  agreed  to  be  paid  by  the  defend- 
ant. Before  the  plaintiffs  are  entitled  to  recover  the  full  purchase 
price,  it  would  seem  that  they  were  at  least  bound  to  show,  in  the 
absence  of  any  tender,  which  could  hardly  have  been  made  in  this  case, 
that  there  was  no  market  for  this  sand  in  which  a  sale  could  be  made 
and  their  damages  at  least  reduced. 

[2]  Notwithstanding  these  views,  the  defendant's  attorneys  failed 
to  make  objection  to  the  rule  of  damages  as  stated  by  the  trial  court. 
To  the  charge  of  the  trial  judge  no  exception  whatever  was  taken,  and 
the  rule  of  damages  therein  stated  was  not  questioned.  Nor  is  the  rule 
of  damage  adopted  questioned  in  the  appellant's  brief  upon  this  appeal. 
This  court,  therefore,  will  not  reverse  the  judgment  for  the  adoption 
of  an  erroneous  rule.  The  suggestions  are  made,  however,  for  the 
guidance  of  the  trial  court,  if  a  new  trial  be  had. 

[3]  In  the  paper  drawn  up  on  March  29th  it  is  recited  that  the  con- 
tract of  June  12,  1906,  is  abrogated.  It  is  sworn  by  the  plaintiff 
Abram  Van  Olinda,  representing  himself  and  his  wife,  that  that  was 
not  read  to  him  by  the  attorney,  Bailey,  upon  the  morning  upon  which 
it  was  drawn.  The  other  evidence  in  the  case,  including  that  of  Bailey 
himself,  who  was  an  uninterested  witness,  as  he  represented  both  par- 
ties in  that  transaction,  is  to  me  convincing  that  that  part  was  read 
to  the  plaintiff  Abram  Van  Olinda,  and  that  he  assented  thereto.  This 
question  was  submitted  by  the  court  to  the  jury,  which  found  with  the 
plaintiff  thereupon.  If  the  question  were  important  in  the  case,  I 
should  not  hesitate  to  advise  holding  that  the  verdict  of  the  jury  was 
against  the  weight  of  evidence  upon  this  question.  But  I  am  unable 
to  see  how  that  question  is  relevant  in  this  case.  The  parties  came  to- 
gether to  make  some  kind  of  adjustment  of  their  difficulties.  They 
agreed  upon  an  adjustment,  which  was  to  be  put  into  writing  and 
signed.  Until  that  paper  was  signed,  then,  as  was  contemplated  in 
the  making  of  the  settlement,  there  was  no  binding  agreement  made; 
and  until  it  was  signed  the  plaintiffs  had  the  right  to  reconsider  and 
withdraw,  and  they  did  so.  So  that  whatever  agreement  was  made  in 
the  office  before  the  attorney,  Bailey,  inasmuch  as  that  was  not  con- 
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summated  by  the  signatures  of  the  parties  to  the  writing  contemplated, 
it  does  not  change  the  legal  rights  of  the  parties  existing  prior  to  the 
attempted  settlement. 

The  finding  of  the  jury  to  the- effect  that  there  were  S.13  acres  of 
land  of  molding  sand  remaining  upon  the  farm  is,  in  my  judgment, 
against  the  weight  of  evidence.  This  figure  is  reached  by  the  survey 
of  land  made  by  a  surveyor,  Leslie  Allen.  Allen  himself  does  not  pre- 
tend to  say  that  there  was  molding  sand  to  any  amount  within  this  5 
acres,  but  he  made  the  survey  of  a  plot  of  land  pointed  out  to  him 
by  the  plaintiffs.  I  have  carefully  examined  the  evidence,  and  I  am 
ccmvinced  that  only  part  of  this  S  acres  of  land  contained  marketable 
molding  sand.  The  evidence  all  seems  to  indicate  that  the  molding 
sand  was  in  spots  only  upon  this  land,  and  was  not  a  continual  bed 
of  sand  covering  the  entire  5.13  acres.  The  proof  would  seem  to  me 
to  establish  not  more  than  2V^  acres  of  marketable  molding  sand  upon 
the  farm  in  question,  and  the  verdict  in  excess  of  that  amount  is,  in 
my  judgment,  clearly  against  the  weight  of  evidence.  If  the  plaintiffs 
receive  the  purchase  price  of  this  21/^  acres  of  sand  which  they  still 
own  and  can  sell  again,  they  probably  have  much  more  than  they  are 
entitled  to  under  their  contract. 

I  therefore  recommend  that  the  judgment  and  order  be  reversed  on 
the  ground  that  the  verdict  was  excessive,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event,  unless  the  plaintiffs  stipulate 
to  reduce  the  verdict  to  $500,  with  interest  on  $200  thereof  from  the 
1st  Say  of  July,  1908,  $200  from  the  1st  day  of  July,  1909,  and  $100 
from  the  1st  day  of  July,  1910.  If  such  stipulation  be  filed,  the  judg- 
ment may  be  modified  in  accordance  therewith,  and,  as  modified,  af- 
firmed, without  costs  to  either  party.    All  concur. 


BROWN  T.  ADIRONDACK  FARMS. 
(Supreme  Court,  Appellate  DlTlsion,  Third  Department    July  1,  1915.) 

Appeal  from  Trial  Term,  Washington  County. 

Action  by  Walter  J.  Brown,  an  infant,  by  Llewellyn  Brown,  his 
guardian  ad  litem,  against  the  Adirondack  Farms.  From  a  judgment 
for  plaintiff  for  the  sum  of  $1,087.36,  and  from  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeals.-  Judgment  and  order  af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

J.  Ward  Russell,  of  Glens  Falls  (Wm.  S.  Ostrander,  of  Saratoga 
Springs,  of  counsel),  for  appellant. 

Rogers  &  Sawyer,  of  Hudson  Falls  (Erskine  C.  Rogers,  of  Hudson 
Falls,  of  counsel),  for  respondent. 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs. 

SMITH,  P.  J.  (dissenting).  Defendant  is  a  corporation  working 
farms  in  the  town  of  Ft.  Mm  and  Moreau.    In  December,  1912,  the 
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defendant  was  operating  a  com  husker  and  shredder.  The  shredder 
was  a  machine  several  feet  in  length,  at  the  end  of  which  was  a  table 
from  which  corn  was  thrown  from  below.  Along  this  table  was  a 
running  board  on  the  opposite  side  tothe  corn  loads.  On  this  nxnning 
board  an  operator  stood.  Bundles  of  com  tied  with  twine  were  pitched 
down  from  the  loads  to  the  table.  This  com  was  pushed  into  the  rolls 
of  the  shredder,  and  was  thrown  by  those  rolls  into  the  interior  of  the 
machine,  from  which  finally  it  reached  a  silo  which  was  being  filled. 
Upon  the  machine,  on  the  side  opposite  to  which  the  operator  stood, 
was  a  door  or  cover  which  covered  the  shredder  head  rolls.  This 
door  was  hinged  at  the  top  of  the  machine  to  be  lifted  up.  When  the 
stalks  were  damp,  they  would  sometimes  accummulate  and  wind  up 
with  some  of  the  twine  around  this  shredder  head,  and  stop  the  ac- 
tion of  the  shredder  head.  The  shredder  head,  together  with  the  rest  of 
the  machine,  was  driven  by  a  belt  attached  to  an  18  horse  power  gasoline 
engine,  which  was  located  about  30  or  40  feet  in  the  rear  of  the  shred- 
der. This  belt  ran  from  a  pulley  of  about  30  inches  in  diameter  on  the 
engine  to  a  pulley  on  a  shaft  which  operated  the  shredder  head.  The  face 
of  this  latter  pulley  was  about  8  inches  wide.  Sometimes,  when  the 
corn  was  wet,  the  machine  would  become  clogged  by  the  winding  of 
the  corn  and  strings  around  the  cutter  head.  Ordinarily,  when  the 
machine  became  clogged,  the  belt  would  be  thrown  off  from  the  pulley 
which  operated  the  shredder  head,  and  thus  the  power  would  stop. 
This  door  on  the  opposite  side  of  the  table  could  then  be  opened,  and 
the  com  and  strings  which  clogged  the  machine  could  safely  be  taken 
out.  At  times,  however,  if  the  belt  was  a  little  loose,  instead  of  being 
thrown  from  this  small  pulley,  which  operated  the  shredder,  it  would 
slip  around  it,  so  that,  when  the  clogging  was  relieved  by  the  pulling 
out  of  the  com  and  strings,  the  belt  would  take  hold  of  the  pulley  and 
start  the  machinery  in  motion. 

The  pIainti£F  wag  a  boy,  who  at  the  time  of  the  trial  in  January, 
1915,  was  19  years  of  age.  In  December,  1912,  at  the  date  of  the 
accident  he  was  16  or  17  years  of  age.  He  had  been  employed  for 
about  3  months  driving  team  drawing  hay,  and  the  defendant's  wit- 
nesses claim  that  he  never  had  been  asked  to  do  anything  whatever 
with  the  working  of  this  shredder.  His  evidence  is  that  he  was  sev- 
eral times  asked  to  feed  the  machine,  and  did  do  it,  and  that  some- 
times it  clogged  three  or  four  times  a  day,  and  it  would  clog  almost 
every  day ;  that  he  had  seen  Mattison,  the  foreman,  go  around  and 
lift  up  the  cover  under  which  were  the  rolls  with  knives  and  spikes  on 
them  which  were  clogged,  and  he  had  seen  him  reach  in  and  pull  the 
stalks  out.  He  swears  that  after  this  was  unclogged  the  rolls  would 
start  up  slowly,  and  that  he  himself  had  fed  the  husker,  find  when  it 
had  clogged  he  had  gone  around  on  the  other  side  of  the  table,  and 
had  opened  this  door,  and  had  pulled  out  the  stalks  and  the  strings 
without  stopping  the  engine,  and  that  when  he  had  gotten  it  unclogged 
the  shredder  would  begin  to  move.  Upon  the  day  in  question,  the  4th 
day  of  December,  1912,  according  to  the  plaintiff's  testimony,  he  wias 
told  to  feed  the  shredder.  The  shredder  became  clogged,  and  he  went 
around  and  opened  the  door  and  started  to  pull  out  the  com  and  the 
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strings,  and  that  the  machinery  thereupon  started  and  caught  his  hand 
and  pulled  off  his  arm. 

It  is  not  claimed  that  the  defendant  was  negligent  in  not  furnishing 
a  proper  machine.  It  is  not  shown  that  any  other  machines  were  fur- 
nished which  would  prevent  tiiis  clogging.  No  questicm  was  submitted 
to  the  jury  as  to  any  negligence  of  the  defendant  in  not  furnishing 
proper  tools  with  which  to  remove  this  clogging.  The  only  question 
submitted  to  the  jury  bearing  upon  defendant's  negligence  was  the 
question  whether  the  plaintiff  had  been  properly  instructed  upon  the 
danger  involved  in  relieving  the  clogging  of  the  shredder,  and  the 
jury  must  be  presumed  to  have  found  that  the  defendant  was  negligent 
in  not  giving  proper  instructions. 

This  finding  was,  in  my  judgment,  without  legal  warrant,  because 
the  danger  was  so  obvious  that  instructions  would  have  been  super- 
fluous. It  is  not  claimed  that  the  plaintiff  did  not  know  that  upon  the 
removing  of  the  clog  the  machinery  started  up.  The  only  claim  of 
negligence  upon  which  this  judgment  is  sought  to  be  sustained  is  that 
in  this  particular  case  it  started  up  faster  than  it  ordinarily  started  up, 
and  that  he  had  not  been  warned  that  the  machinery  would  start  up 
so  rapidly  upon  the  removing  of  the  clogging.  If,  then,  the  defendant 
had  warned  the  plaintiff  that  there  was  danger  in  removing  this  clog- 
ging by  reason  of  the  starting  of  the  machinery,  it  would  not  have 
Prevented  the  accident,  because  this  fact  the  plaintiff  already  knew, 
'he  only  warning  which,  if  any,  would  have  been  effective,  according 
to  the  plaintiff's  own  theory,  is  the  warning  that  sometimes  the  ma- 
chinery would  start  more  rapidly  than  at  other  times.  To  my  mind 
to  require  the  master  to  give  that  warning,  which-  could  only  be  con- 
sidered material  after  an  accident  disclosed  its  materiality,  would  be 
to  {dace  a  greater  burden  upon  the  master  than  reasonable  care  and 
prudence  would  require.  It  is  true  that  the  boy  has  been  injured,  and 
I  will  assume  by  reason  of  his  age  that  he  was  not  guilty  of  negligence 
contributing  to  the  accident.  The  action  is  not  brought  under  the 
Employers'  Liability  Act;  it  is  a  common-law  action  for  negligence. 
However  unfortunate  to  the  boy  the  accident  may  have  been,  I  am 
unable  to  find  any  negligence  of  the  defendant  in  failing  to  inform  the 
boy  of  the  danger  involved  in  his  work,  which  was  obvious,  and  of 
which  apparently  he  had  as  much  information  as  had  the  master  him- 
self. I  recommend,  therefore,  that  the  judgment  and  order  be  re- 
versed, and  the  complaint  dismissed,  upon  the  finding  of  this  court  that 
the  defendant  has  been  guilty  of  no  negligence  which  caused  this  in- 
jury. 

HOWARD,  J.,  concurs  herein. 
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PEOPLE  ex  rel.  WELCH  et  al.  v.  DUNN  et  al.,  Board  of  Audit    (No.  154-92.) 
(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1195.) 

1.  Municipal  Corporations  ^=»36 — ^Annexation  of  Tebeitqbt — Apportion- 

ment OF  Pbofebtt  and  Liabilitiks. 

Laws  1914,  c.  58,  annexing  certain  territory  to  the  city  of  Schenectady, 
provides  in  section  6  that  debts,  etc.,  against  the  school  district  Including 
such  added  territory-,  shall  be  apportioned  between  the  city  and  the 
district  In  the  same  manner  as  between  the  dty  and  towns  of  which  a 
portion  is  added  to  the  city,  except  that  the  dty  and  the  portion  thereby 
annexed  shall  not  be  liable  for  a  bonded  debt  of  the  district  incurred 
sub3e<iuent  to  January  1,  1914,  for  the  construction  of  a  schoolhouse  In 
the  portion  of  the  district  not  thereby  included  In  the  dty.  Section  7 
provides  that  the  title  to  real  property  of  the  district  within  the  added 
territory  shall  vest  in  the  dty,  and  that  the  board  of  audit  shall  appor- 
tion to  the  dty  such  personal  property  of  the  district  as  may  be  Just  In 
November,  1913,  the  district  schoolhouse  within  the  territory  not  an- 
nexed to  the  city  was  destroyed  by  fire,  and  the  district  received  $16,000 
of  Insurance  on  the  building.  Prior  to  such  act  it  had  dedicated  this 
amount  to  the  construction  of  a  new  building,  and  had  provided  for  the 
Issuance  of  bonds  for  an  additional  amount  for  this  purpose.  Held  that 
while  personal  property  may  consist  of  money.  It  was  not  Intended  to 
authorize  the  apportionment  to  the  dty  of  any  part  of  such  Insurance 
money;    It  standing  in  equitable  contemplation  lu  place  of  the  building. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporationa,  Cent  Dig.  {{ 
105-111;   Dec.  Dig.  «S=»8e.] 

2.  Municipal  Corporations  ^:929— Annexation  of  Tebbttobt — Statxttoet 

Pbovisionb. 

Laws  1914,  c.  58,  annexing  certain  territory  to  the  dty  of  Schenectady, 
is  not  unconstitutional  because  of  the  provision  exempting  the  city  from 
liability  on  bonds  previously  issued  for  the  erection  of  a  school  building 
In  a  district  part  of  which  is  thereby  annexed  to  the  dty. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal  Corporations,  Cent  Dig.  H 
6ft-75;   Dea  Dig.  «=.28.] 

3.  Schools  and  School  Districts  «s»41 — Change  of  Bottndahies — Liabili- 

TT  fob  Tuition. 

A  school  district  part  of  the  territory  of  which  is  annexed  to  the  city 
of  Schenectady  by  Laws  1914,  c.  58,  had  no  claim  for  tuition  from  the 
annexed  district  where  the  pupils  were  merely  recdving  what  had  al- 
ready been  provided  for  out  of  the  tax  levy  for  the  then  current  year. 

[Bid.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent 
Dig.  {§  71-80;   Dec.  Dig.  «S=»41.] 

Original  certiorari  proceeding  by  the  People,  on  relation  of  Harry 
N.  Welch  and  others,  as  trustees,  individually,  and  as  taxpayers, 
against  William  D.  Dunn  and  others,  individually  and  as  a  Board  of 
Audit,  to  review  the  determination  of  the  Board  of  Audit  created  by 
chapter  58  of  the  Laws  of  1914,  consisting  of  the  Board  of  Aldermen 
of  the  City  of  Schenectady,  and  the  Trustees  of  the  Common  School 
District  No.  12  of  the  Towns  of  Rotterdam  and  Niskayuna.  Deter- 
mination modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELUDGG,  LYON.  HOW- 
ARD, and  WOODWARD,  JJ. 

4s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Olseets  ft  Indexes 


Digitized  by 


Google 


'  Sup.  Ct)  FEOFLB  V.  DUOTf  847 

Burritt  B.  Johnson,  of  Schenectady,  for  relators. 

Edward  D.  Cutler,  Corp.  Counsel,  and  Stephen  A.  Wolongiewicz, 
First  Asst.  Corp.  Counsel,  both  of  Schenectady,  for  respondents  Dunn 
and  others. 

Del  B.  Salmon,  of  Schenectady,  for  respondent  Vandecar. 

WOOD  WARD  J.  [1]  Chapter  58  of  the  Laws  of  1914,  is  entitled 
"An  act  to  amend  the  charter  of  the  .city  of  Schenectady,  in  relation 
to  city  and  ward  boundaries,"  and  provides  for  taking  into  the  city 
of  Schenectady  portions  of  the  towns  of  Rotterdam  and  Niskayuna. 
Section  5  of  the  act  provides  that  the  members  of  the  common  coun- 
cil of  the  city  of  Schenectady  and  the  members  of  the  town  boards 
of  the  two  towns  shall  constitute  auditing  boards  for  the  purpose  of 
adjusting  town  liabilities  under  the  preceding  section,  and  that  within 
90  days  of  the  time  the  act  takes  effect  they  are  to  meet  and  "ascer- 
tain and  audit  all  debts,  claims,  demands  and  charges  against  the 
town,"  etc. ;    and  section  6  of  the  same  act  provides  that : 

The  "debts,  demands,  claims  and  charges  against  the  common  school  dis- 
trict which  includes  such  added  territory  shall  be  apportioned  and  adjusted 
between  the  dty  and  such  school  district  in  the  same  manner,  so  far  aa 
practicable,  as  between  the  dty  and  one  of  such  towns  of  which  a  portion  la 
added  to  the  city  by  this  act,  except  that  the  board  of  audit  shall  consist  of 
the  common  council  of  the  city  and  the  trustees  of  such  school  district  and 
the  school  district  tax  roll  shall  be  used  as  the  basis  of  adjustment  and  ap- 
portionment, and  except  that  the  dty  and  the  portion  hereby  annexed  shall 
not  be  liable  for  any  pod;lon  of  a  bonded  debt  of  the  school  district  incurred 
subsequent  to  January  first,  nineteen  hundred  and  fourteen,  for  the  con- 
struction of  a  schoolhouse  In  the  portion  of  the  school  district  not  Included 
by  this  act  In  the  dty  of  Schenectady." 

So  far  it  is  clear  that  the  Legislature  has  not  intended  to  vest  in 
this  body,  created  for  a  special  purpose,  any  powers  beyond  an  ap- 
portionment and  adjustment  of  the  "debts,  demands,  claims  and  charg- 
es against  the  common  school  district,"  in  their  relation  to  the  city 
of  Schenectady,  specially  excluding  from  such  debts,  demands,  claims, 
and  charges  the  debt  authorized  by  the  members  of  the  school  dis- 
trict subsequent  to  the  1st  day  of  January,  1914;  that  is,  any  debts, 
demands,  claims,  and  charges  existing  against  the  school  district  as  a 
whole,  at  the  time  of  severing  a  portion  of  such  district  and  includ- 
ing it  in  the  city  of  Schenectady,  were  to  be  adjusted  and  apportioned 
between  the  portion  of  the  school  district  remaining  and  the  city  of 
Schenectady.  The  board  was  called  upon  to  determine  the  existence 
of  all  of  such  debts,  etc.,  and  to  say  what  part  should  remain  a  charge 
against  the  school  district  and  what  part  should  be  assumed  by  the 
city  of  Schenectady.  In  reaching  this  determination  the  assessment 
roll  of  the  district  was  to  become  the  basis.  The  debts,  etc.,  were  to 
be  apportioned  upon  the  relation  which  the  taxable  portion  of  the 
district  remaining  bore  to  that  portion  which  was  absorbed  by  the 
city  of  Schenectady,  and  it  seems  to  be  agreed  that  the  part  taken  was 
about  34  per  cent,  of  the  assessed  valuation  of  the  original  district. 
Therefore,  if  there  were  certain  debts  owing  by  the  district,  a  trifle 
over  34  per  cent,  of  such  debts  should  become  a  charge  against  the 
dty,  and  the  remainder  should  be  paid  by  the  school  district    No 
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dispute  arises  over  this  calculation.  The  difficulty  occurs  over  the 
question  of  what  belonged  to  the  adjustment;  but  as  the  statute  was 
apparently  drawn  in  the  full  knowledge  of  the  existing  conditions,  as 
is  evidenced  by  the  exclusion  of  the  bonds  provided  for  subsequent 
to  the  1st  day  of  January,  1914,  it  would  not  seetn  that  a  very  diffi- 
cult problem  was  presented  to  the  auditing  board. 

In  addition  to  the  provisions  of  section  6  of  the  act,  it  was  provided 
by  section  7  that; 

The  "title  to  all  real  property,  if  any,  of  said  school  district  located  within 
the  added  territory,  shall  vest  in  the  city,  and  the  value  thereof,  as  deter- 
mined by  the  board  of  audit  constituted  by  this  act  for  apportioning  liabilities 
between  the  town  and  such  school  district,  shall  be  talcen  into  account  in  fixing 
the  city's  liability  for  any  outstanding  bonds  of  the  school  district  Issued  and 
sold  for  the  purchase  or  Improvement  of  such  real  property.  Such  board  of 
audit  shall  also  apportion  to  the  city  such  personal  property  of  the  school 
district  as  may  be  just  and  equitable." 

It  appears  from  the  record  now  before  us  that  there  was  no  real 
estate  belonging  to  the  school  district  which  was  within  the  territory 
added  to  the  city  of  Schenectady,  so  that  the  language  of  section  7, 
except  as  it  relates  to  personal  property,  can  have  no  bearing  upon 
the  question  here  presented,  only  as  it  bears  upon  the  construction  of 
the  act  as  a  whole.  It  added  nothing  to  the  powers  of  the  board  of 
audit,  and  made  no  difference  in  their  powers,  in  the  absence  of  real 
estate  belonging  to  the  district  and  located  within  the  territory  an- 
nexed to  the  city,  for  it  was  only  in  the  event  of  such  property  ex- 
isting that  its  title  was  to  vest  in  the  city  of  Schenectady,  and  its 
value  was  to  be  taken  into  consideration,  not  in  connection  with  the 
debts,  demands,  claims,  and  charges,  generally,  but  "in  fixing  the  city's 
liability  for  any  outstanding  bonds  of  the  school  district  issued  and 
sold  for  the  purchase  or  improvement  of  such  real  property."  The 
operative  language,  then,  is  to  be  found  in  section  6  and  in  that  por- 
tion of  section  7  which  provides  that: 

"Such  board  of  audit  shall  also  apportion  to  the  city  snch  personal  prop- 
erty of  the  school  district  as  may  be  just  and  equitable." 

The  auditing  board  created  by  the  statute  held  meetings,  and  it  was 
recognized  that  bonds  to  the  amount  of  $13,000  constituted  an  exist- 
ing debt  against  the  school  district,  and  these  were  apportioned  to  the 
school  district  and  to  the  city  of  Schenectady  for  payment  on  the  basis 
of  the  assessment  roll,  and  no  one  raises  any  question  that  this  was  a 
proper  disposition  to  be  made  of  this  debt.  The  difficulties  arise  over 
the  action  of  the  board  in  attempting  to  turn  over  to  the  city  of  Sche- 
nectady certain  insurance  moneys.  On  the  13th  day  of  November, 
1913,  the  schoolhouse  in  the  school  district  here  under  consideration 
was  destroyed  by  fire,  with  a  portion  of  its  contents.  The  building 
was  insured  for  $16,000  and  the  personal  property  for  $5,000.  In  the 
adjustment  with  the  insurance  companies  the  school  district  received 
$16,000  of  insurance  on  the  building  and  $3,708.27  for  the  personal 
property  destroyed,  and  the  board  of  audit  has  apportioned  both  of 
these  sums  between  the  school  district  and  the  city  of  Schenectady 
upon  the  basis  of  the  assessment  roll,  as  well  as  certain  other  personal 
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property  which  the  school  district  had  purchased  after  the  fire  for 
the  purpose  of  conducting  a  temporary  school.  It  seems  to  be  dear 
that  the  statute  did  not  attempt  to  deal  with  any  of  the  real  estate 
belonging  to  the  school  district,  except  such  as  should  be  within  the 
annexed  territory,  and  while  it  is  true,  of  course,  that  personal  prop- 
erty may  consist  of  money,  we  think,  under  the  circumstances  here 
presented,  it  is  a  forced  construction  of  the  statute  to  hold  that  it  con- 
templated transferring  any  portion  of  the  insurance  money  resulting 
from  the  burning  of  the  school  building.  That  fund  in  eqtiity  stood 
for  the  building  which  had  been  destroyed.  The  insurance  company, 
no  doubt,  had  the  option  of  restoring  the  building  or  of  paying  the 
money,  and  in  paying  the  money  the  essen.ee  of  the  property  was  not 
changed;  it  was  still,  in  equitable  contemplation,  the  building.  The 
inhabitants  of  the  district  had,  prior  to  the  enactment  of  the  legisla- 
tion, and  while  it  was  unquestionably  the  property  of  the  district,  dedi- 
cated it  to  the  construction  of  a  new  building,  and  they  had  provided 
in  connection  therewith  to  bond  the  district  for  $46,000  additional,  and 
the  Legislature  had  the  particular  facts  before  it,  for  it  was  provided 
in  the  act  that: 

Tbe  city  "shall  not  be  liable  for  any  portion  of  a  bonded  debt  of  the  adiool 
district  Incurred  subsequent  to  January  first,  nineteen  hundred  and  fourteen, 
for  the  construction  of  a  schoolbouse  In  the  portion  of  the  school  district  sot 
Included  by  this  act  in  the  dty  of  Schenectady." 

Here,  if  anywhere,  was  the  proper  place  to  provide  what  was  to 
be  done  with  the  insurance  money  arising  from  the  destruction  of  the 
school  building.  The  bonds  which  had  been  authorized  were  a  part 
of  the  very  transaction  under  consideration,  for  the  entire  sum  had 
been  dedicated  to  the  construction  of  a  schoolhouse,  and  it  was  not 
to  be  presiuned  that  the  inhabitants  would  have  voted  this  $46,000 
of  bonds,  except  in  connection  with  the  appropriation  of  $16,000  of 
insurance  money  to  the  same  object,  and  if  it  was  the  intention  of  the 
Legislature  to  step  in  an  disrupt  the  undertaking,  making  it  necessary 
to  entirely  revise  the  plan  of  action,  it  was  natural  to  expect  that  it 
would  be  done  in  connection  with  the  provision  relieving  the  city 
of  Schenectady  of  any  liability  upon  the  bonds.  Probably,  if  the  old 
school  building  had  been  standing,  no  one  would  have  thought  of 
suggesting  that  any  part  of  the  value  of  the  same  should  be  appor- 
tioned to  the  city  of  Schenectady.  No  provision  was  made  for  shar- 
ing any  part  of  the  value  of  the  land  on  which  it  had  previously  stood, 
and  no  language  is  used  in  connection  with  the  relieving  of  the  city 
of  Schenectady  from  responsibility  for  the  bonds;  but  we  are  asked 
to  hold  that  a  provision,  found  in  section  '7,  that  this  board  of  audit 
"shall  also  apportion  to  the  city  such  personal  property  of  the  school 
district  as  may  be  just  and  equitable,"  gives  authority  for  undoing 
the  work  of  the  inhabitants  of  the  school  district  when  they  were 
fully  empowered  to  act,  and  to  take  from  the  district  the  funds  neces- 
sary to  carry  out  its  plans  for  housing  the  school  children. 

We  do  not  think  the  Legislature  intended  this  result  A  thing  which 
is  within  the  letter  of  a  statute  is  not  within  the  statute,  unless  it  be 
within  the  intention  of  the  makers  (Riggs  v.  Palmer,  115  N.  Y.  506, 
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509,  22  N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St.  Rep.  819),  and  it  would 
be  difficult  to  conceive  of  the  Legislature  intentionally  making  use  of 
the  form  of  the  present  statute  for  the  purpose  here  contended.  The 
provisions  of  section  7  have  ample  scope  in  dealing  with  the  physical 
personal  property,  and  the  insurance  money  resulting  from  the  loss 
of  personal  property,  without  stretching  it  to  cover  money  in  the 
hands  and  control  of  the  school  district  arising  from  the  destruction 
of  real  estate,  and  which  was  an  essential  element  in  the  transaction 
resulting  in  the  authorizing  of  the  bonds  for  the  construction  of  a 
school  building.  So  radical  an  interference  with  a  condition  existing 
to  the  knowledge  of  the  Legislature  is  not  to  be  presumed,  where  all 
of  the  language  of  the  statute  can  be  put  into  an  intelligent  use  with- 
out such  construction.  It  is  to  be  observed  that,  while  the  debts,  de- 
mands, claims,  and  charges  against  the  school  district  are  to  be  "ap- 
portioned and  adjusted  between  the  city  and  the  school  district,"  "ex- 
cept that  the  city  and  portion  hereby  annexed  shall  not  be  liable  for 
any  portion  of  a  bonded  debt  of  the  school  district  incurred  subse- 
quent to  January  first,"  and  that  this  apportionment  and  adjustment 
is  made  to  depend  upon  the  basis  of  the  assessment  roll  of  the  scho<J 
district,  the  board  of  audit  is  authorized  also  to  "apportion  to  the  city 
such  personal  property  of  the  school  district  as  may  be  just  and  equita- 
ble," without  any  reference  to  the  assessment  roll.  One  provides 
for  the  method  of  dealing  with  the  debts  and  obligations,  which  are 
to  be  based  on  the  assessment  roll,  while  the  distribution  of  perscmal 
property  is  to  be  made  upon  a  basis  which  shall  be  "just  and  equita- 
ble" ;  and  it  is  well  known  that  assessment  rolls  do  not  always  furnish 
the  basis  of  a  just  and  equitable  distribution  of  benefits  or  burdens, 
while  in  the  matter  now  before  us  the  board  of  audit  has  applied  the 
arbitrary  figures  of  the  assessment  roll  to  the  distribution  of  these 
insurance  moneys. 

We  are  of  the  opinion  that  the  board  of  audit  did  not  have  jurisdic- 
tion of  the  insurance  moneys  arising  from  the  destruction  of  the  real 
estate  belonging  to  the  school  district,  and  that  in  this  regard  the  de- 
termination of  the  board  of  audit  should  be  set  aside. 

[2,  3]  We  are  persuaded  that  the  contention  of  the  relators  that 
the  act  is  unconstitutional,  because  of  its  provisions  exempting  the 
city  of  Schenectady  from  liability  upon  the  bonds  issued  subsequent 
to  January  1st,  is  without  merit,  and  that  the  amount  claimed  by  the 
school  district  for  tuitions  for  pupils  from  the  annexed  district  is  not 
due,  because  of  the  fact  that,  so  far  as  sippears,  the  pupils  were  merely 
receiving  what  had  already  been  provided  for  out  of  the  tax  levy  for 
the  then  current  year. 

We  find  no  reason  for  interfering  with  the  other  provisions  of  the 
audit.  We  think  the  audit  should  be  amended  by  striking  out  the 
provision  distributing  any  portion  of  the  $16,000  of  real  estate  insur- 
ance, and,  as  so  modified,  approved,  without  costs.  Determination 
modified  as  per  opinion,  and,  as  modified,  affirmed,  without  costs. 
All  concur. 
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FREDENBUBG  v.  EMPIRE  UNITED  RXS.,  Inc.     (No.   177/94.) 
(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

1.  Mastu  and  SERVAifT  ^sa2S0%,  New,  vol.  16  Key-No.  Series — ^Workuen's 

CoMPKiTSATioir  Law — ^Ahount  of  Coupeinsatiok. 

Workmen's  (Compensation  Law  (Laws  1914,  c.  41)  {  14,  provides  that, 
except  as  otherwise  provided  therein,  the  average  weekly  wages  at  the 
time  of  the  Injury  shall  be  the  basis  of  compensation ;  that,  if  the  em- 
ploye shall  have  worked  in  the  same  employment  during  substantially 
the  whole  ot  the  preceding  year,  his  average  annual  earnings  shall  con- 
sist of  300  times  bis  average  daily  wages  for  the  days  when  so  employed ; 
that,  if  not,  such  earnings  shall  consist  of  3(X)  times  the  average  dally 
wage  of  an  employ^  of  the  same  class  working  substantially  the  whole 
of  such  year;  and  that,  if  neither  of  these  methods  can  reasonably  and 
fairly  be  applied,  such  annual  earnings  shall  be  such  sum  as,  having 
regard  to  the  previous  earnings  of  the  employ^  and  other  employes  of  the 
same  class,  shall  reasonably  represent  the  annual  earning  capacity  of 
such  employ^.  A  motorman  for  an  electric  railway  company  bad  for 
several  years  worked  on  passenger  cars,  receiving  30  cents  an  hour.  The 
railway  company  every  six  months  permitted  its  employes  in  the  order 
of  their  seniority  to  choose  their  runs,  and  such  employ^,  about  one  month 
before  the  injury,  had  tt^us  obtained  the  running  of  an  express  car  at 
$3.60  per  day.  There  was  a  reasonable  possibility  of  his  continuing  on  that 
run,  though  at  the  end  of  six  months  he  might  lose  it.  The  company's 
secretary  testified  that  it  was  the  company's  custom  to  pay  an  employ^ 
in  the  service  of  the  company  as  long  as  the  injured  employe  35  cents 
an  hour  upon  a  freight  run.  Heid,  that  this  tended  to  fix  the  average 
dally  wage  of  a  motorman  la  such  employment  prior  to  the  time  the 
Claimant  took  such  run,  as  well  as  the  average  earnings  of  other  em- 
ployes, and  the  Ck>mmis8ion's  award  on  the  basis  of  $3.60  a  day  was  war- 
ranted by  the  evidence. 

2.  Master  and  Sxbvant  «3»2S0%,  New,  vol.  16  Key-No.  Series — Wobkmen's 

Compensation  Law — Amount  of  Cohpensation. 

The  Workmen's  Compensation  Act  provides  for  a  compensation  amount- 
ing to  two-thirds  of  the  average  weekly  wages  for  all  disabilities,  total 
or  partial,  though  for  longer  or  shorter  periods.  An  employe  sustained 
Injuries  resulting  in  the  amputation  of  one  foot  and  other  injuries  not 
shown  to  be  permanent,  which  in  themselves  would  have  disabled  him 
from  the  time  of  his  injury  to  the  date  of  an  award  by  the  Compensa- 
tion Commission.  The  Commission  awarded  two-thirds  of  his  weekly 
wages  for  205  weeks  for  the  loss  of  the  foot.  HeM,  that  the  Commission 
could  not,  in  addition  to  such  award,  make  a  further  award,  running 
concurrently  with  the  first  award,  for  other  injuries  than  the  loss  of 
the  foot,  Oiough  at  the  expiration  of  the  205  weeks,  if  disability  still 
existed  by  reason  of  other  injuries,  the  employe  might  be  entitled  to  a 
farther  award;  it  bdng  the  plain  purpose  of  the  statute  that  awards 
ahall  take  effect  consecutively,  rather  than  concurrently. 

Appeal  from  Workmen's  Compensation  Commission. 

Proceedings  under  the  Workmen's  Compensation  Act  by  Guy  Fre- 
denburg  to  obtain  compensation  for  personal  injuries  from  the  Empire 
United  Railways,  Incorporated,  employer  and  self-insurer.  From 
awards  made  by  the  Workmen's  Compensation  Commission,  the  em- 
ployer appeals.    Affirmed  in  part,  and  reversed  in  part. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 
I 

^EsVor  otber  owm  m«  lain*  toplo  A  KBT-NUMBER  in  all  Koy-Numbered  DigesU  ft  Ind«xea 


Digitized  by 


Google 


852  154  NEW  TOBE  BVOfPhBilBST  (Sup.  Ct 

Nottingham,  Nottingham  &  Edgcomb,  of  Syracuse  (Ernest  I.  Edg- 
comb,  of  Syracuse,  of  counsel),  for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  respondent. 

Jeremiah  F.  Connor,  of  New  York  City,  for  State  Workmen's  Com- 
pensation Commission. 

LYON,  J.  This  is  an  aj^eal  from  awards  made  by  the  Workmen's 
Compensation  Commission.  The  facts  are  undisputed.  The  claim- 
ant, at  the  time  of  receiving  the  injuries,  November  7,  1914,  was  a 
motorman  on  a  trolley  express  car  bf  the  defendant  and  had  been  in 
its  employ  for  seven  years.  He  was  injured  while  standing  on  top  of 
the  car,  removing  the  trolley  pole  from  its  socket.  One  end  of  the 
trolley  pole  came  in  contact  with  the  trolley  wire  while  his  right  foot 
was  against  the  socket,  severely  burning  both  hands  and  both  feet,  and 
less  seriously  injuring  other  portions  of  his  body.  These  injuries  ne- 
cessitated the  amputation  of  his  right  foot,  and  at  least  temporarily  to- 
tally incapacitated  him  from  using  his  left  foot  or  either  hand.  At 
the  time  of  sustaining  the  injuries  he  had  worked  for  1  month  and  2 
days,  Sundays  excluded,  as  the  motorman  bf  the  express  car,  receiving 
$3.50  for  each  day  he  worked.  Prior  to  taking  service  as  a  motorman 
upon  an  express  car,  he  had  worked  for  the  defendant  for  some  years 
as  a  motorman  upon  passenger  cars,  receiving  30  cents  per  hour  for 
the  time  he  worked.  During  the  12  months  preceding  taking  service 
upon  the  express  car,  he  had  worked  343  days  and  had  received  $961.- 
85.  Each  6  months  the  employes  of  the  defendant  were  allowed  to 
choose  their  runs  in  the  order  of  seniority  of  service.  When  the  claim- 
ant, who  was  the  seventh  on  the  list,  came  to  make  his  choice,  the  ex- 
press run  seemed  to  him  to  be  the  most  desirable  of  those  left,  and 
he  chose  that.  Whether  upon  a  new  choosing  at  the  end  of  6  months 
the  express  run  might  be  chosen  before  it  came  his  turn  to  make  a 
choice,  and  he  be  compelled  to  return  to  a  passenger  run  at  30  cents 
per  hour,  but  with  the  opportunity  of  making  overtime,  was,  of 
course,  uncertain. 

Upon  a  hearing  had  before  a  commissioner  and  a  deputy  commis- 
sioner January  12,  1915,  an  award  was  made  claimant  for  the  loss  of 
his  foot ;  and  upon  a  hearing  had  before  deputy  commissioners  Janu- 
ary 26,  1915,  an  award  was  made  for  injuries  other  than  the  loss  of 
a  foot.  The  Commission,  by  decision  of  date  January  28,  1914,  ap- 
proved and  confirmed  said  two  awards,  and  formally  awarded  the 
claimant  compensation  for  the  loss  of  his  right  foot  for  205  weeks 
from  November  21,  1914,  at  the  rate  of  $13.46  per  week,  which  was 
two-thirds  of  his  weekly  wages,  fixing  his  average  weekly  wages  at 
$20.19  per  week,  or  upon  the  basis  of  $3.50  per  day,  and  also  award- 
ed the  claimant  compensation  of  $13.46  per  week,  for  14  weeks,  from 
November  21,  1914,  ending  February  27,  1915,  for  disability  caused 
by  injuries  other  than  the  mjuries  to  and  the  amputation  of  his  foot, 
and  continued  the  case  for  further  hearing.  In  its  conclusions  of 
fact,  upon  which  the  awards  were  based,  the  Commission  found  that 
the  injuries  to  his  right  foot  and  its  amputation  would  have  disabled 


Digitized  by 


Google 


Sup.  Ct.)  FBEDENBUBO  V    EMPIRE  UNITED   RT8.  353 

him  from  working,  had  he  received  no  other  injuries,  from  November 
7,  1914,  until  the  date  of  the  award,  and  that  the  remaining  injuries, 
had  he  received  no  injuries  to  his  right  foot,  would  have  disabled  him 
from  working  from  November  7,  1914,  until  the  date  of  the  award.. 
The  correctness  of  these  findings  cannot  be  questioned ;  nor,  doubtless, 
could  one  that  the  disability  caused  by  injuries  other  than  the  injuries 
to  and  the  amputation  of  the  right  foot  would  continue  until  February 
27,  1915. 

We  shall  treat  such  as  the  conceded  facts.  The  defendant  makes  no 
objection  to  the  award  of  205  weeks  for  the  loss  of  the  foot.  It  bases 
its  appeal  upon  the  claim  that  claimant's  average  weekly  wages  should 
have  been  computed  upon  his  earnings  upon  the  passer^er  run,  rather 
than  upon  the  express  run,  and  that  no  award  whatever  should  have 
been  made  in  addition  to  the  award  of  205  weeks  for  the  loss  of  his 
right  foot. 

[1]  As  to  the  computation  of  claimant's  wages,  section  14  of  the 
Compensation  Law  provided  that,  except  as  otherwise  provided  in  that 
chapter,  the  average  weekly  wages  of  the  injured  employe  at  the  time 
of  the  injury  should  be  taken  as  the  basis  upon  which  to  compute  com- 
pensation or  death  benefits,  and  should  be  determined  as  follows :  If 
the  injured  employe  shall  have  worked  in  the  employment  in  which 
he  was  working  at  the  time  of  the  accident  during  substantially  the 
whole  of  the  year  immediately  preceding  his  injury,  his  average  an- 
nual earnings  shall  consist  of  300  times  his  average  daily  wage.  If 
he  shall  not  have  so  worked,  the  basis  for  computation  shall  be  the 
average  daily  wage  which  an  employe  of  the  same  class,  working  sub- 
stantially the  whole  of  such  immediately  preceding  year  in  the  same  or 
in  a  similar  employment  in  the  same  or  a  neighboring  place,  shall  have 
earned  when  so  employed.  If  either  of  the  foregoing  methods  of  ar- 
riving at  the  annual  average  earnings  cannot  reasonably  and  fairly 
be  applied,  such  annual  earnings  shall  be  such  sum  as,  having  regard 
to  the  previous  earnings  of  the  injured  employe,  and  of  other  em- 
ployes of  the  same  or  most  similar  class,  shall  reasonably  represent 
the  annual  earning  capacity  of  the  injured  employe  in  the  employment 
in  which  he  was  working  at  the  time  of  the  accident. 

The  employment  of  the  claimant  as  motorman  on  the  express  car 
was  assured  for  at  least  6  months  from  the  time  he  entered  upon  it, 
and  there  was  a  reasonable  possibility  of  his  continuing  on  that  run. 
Although  he  had  not  worked  as  motorman  on  the  express  car  for  the 
year  immediately  preceding  the  accident,  it  appears  from  the  affidavit 
of  the  secretary  of  the  defendant  that  it  was  the  custom  of  the  defend- 
ant to  pay  an  employe  who  had  been  in  the  service  of  the  company  as 
long  as  the  claimant  35  cents  per  hour  upon  a  freight  run.  This  tend- 
ed to  fix  the  average  daily  wage  of  a  motorman  in  such  employment 
prior  to  the  time  the  claimant  took  that  run,  as  well  as  to  fix  the  aver- 
age earnings  of  other  employes  in  the  same  position.  We  think  the 
finding  of  the  Commission  as  to  the  average  weekly  wages  of  the  claim- 
ant was  fully  warranted  by  the  evidence. 

[2]  As  to  the  award  of  $13.46  for  injuries  other  than  the  loss  of  the 
right  foot,  consisting  mainly  of  injuries  to  the  hands,  the  claimant 
164  N.Y.S.— 23 
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was  given  by  the  two  awards,  which  ran  concurrently,  $26.92  per  week, 
or  $6.73  more  than  his  average  weekly  earnings ;  the  second  award  be- 
ing, as  stated  in  the  brief  of  the  commission,  for  temporary  total  dis- 
ability because  of  injuries  sustained  by  the  claimant  other  than  those 
resulting  in  the  loss  of  his  foot. 

Making  the  second  award  was,  we  think,  plainly  contrary  to  the  in- 
tent of  the  Compensation  Law.  The  purpose  of  that  statute,  as  ex- 
pressed in  the  report  of  the  legislative  commission  upon  which  it  was 
mainly  founded,  was  not  to  furnish  full  compensation,  "but  a  sum  pay- 
able weekly,  in  general,  one-half  wages,  which  we  believe  will  keep 
him  and  those  dependent  on  him  out  of  absolute  destitution."  While 
the  Legislature  has  provided  for  more  liberal  treatment  of  the  in- 
jured employe  than  that  suggested  in  this  report  of  the  Wainright  Com- 
mission, there  is  nothing  to  be  found  in  the  act  justifying  the  allow- 
ance of  concurring  compensation  for  temporary  total  disability  when 
the  employe  is  already  receiving  a  weekly  compensation  of  two-thirds 
of  his  average  weekly  wages,  or  full  compensation  for  total  disability. 
The  act  provides  but  the  single  rate  of  compensation,  to  wit,  66% 
per  centum  of  the  employe's  average  weekly  wages ;  and  this  percent- 
age for  a  longer  or  shorter  period  is  applicable  to  all  disabilities, 
whether  total  or  partial,  and  is  the  maximum  compensation  provided 
for  by  the  statute.  The  act  was  not  intended  as  a  source  of  profit  to 
the  employe,  or  as  a  means  of  punishment  of  the  employer,  who  in 
many  cases  is  wholly  free  from  any  fault  in  connection  with  the  acci- 
dent. If  concurring  awards  may  be  allowed,  it  is  easy  to  see  how 
that  practice  may  be  carried  to  such  an  extent  as  to  become  very  bur- 
densome and  unjust  to  the  employer  and  very  unfortunate  to  an  im- 
provident employe,  and  to  a  considerable  extent  render  nugatory  the 
beneficent  purpose  of  the  statute. 

In  this  case,  had  the  claimant,  in  addition  to  losing  his  foot, 
lost  a  thumb  and  a  second  finger,  for  which  he  would  have  been  en- 
titled to  be  awarded  compensation  for  60  weeks  and  30  weeks,  respec- 
tively, the  awards  therefor,  if  running  concurrently,  would  have  en- 
titled him  to  twice  his  weekly  wages  for  30  weeks,  to  1%  times  his 
weekly  wages  for  30  weeks,  and  to  two-thirds  of  his  weekly  wages  for 
145  weeks,  when  the  payment  of  compensation  would  terminate.  With 
the  awards  taking  eifect  consecutively,  such  employe  so  injured  would 
receive  66%  per  cent,  of  his  weekly  wages  for  a  period  of  295  weeks. 
The  necessity  of  the  awards  taking  effect  consecutively,  rather  than 
concurrently,  in  order  to  carry  out  the  plain  purpose  of  the  statute, 
is  apparent.  We  are  referred  to  decisions  of  other  states  holding  that 
awards  may  be  made  to  run  concurrently,  but  in  each  of  such  states 
the  statute  allowed  it. 

We  are  not  to  be  understood  as  holding  that  if,  at  the  expiration  of 
the  205  weeks,  disability  of  claimant  shall  exist  by  reason  of  the  in- 
juries resulting  from  this  accident,  xjther  than  the  disability  arising 
from  the  loss  of  the  foot,  the  claimant  will  not  be  entitled  to  a  further 
award  on  account  thereof,  but  as  simply  holding  that  the  claimant,  by 
the  first  award  having  been  allowed  compensation  to  the  full  amount 
allowed  for  total  disability,  could  not  by  the  second  award  be  awarded 
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further  compensation  for  total  disability  on  account  of  other  injuries 
arising  out  of  the  same  accident,  which  second  award  should  run  con- 
currently with  the  first  award. 

While  the  Commission  has  found  that  the  in>uries  other  than  those 
resulting  in  the  loss  of  the  foot  have  disabled  the  claimant  from  work- 
ing until  January  28th,  the  date  of  the  report,  and  has  awarded  com- 
pensation therefor  to  February  27,  1915,  and  has  continued  the  case 
for  further  hearing,  there  is  no  finding  that  such  disability  is  perma- 
nent, as  would  be  the  case  in  the  event  of  the  loss  of  a  thimib  or  finger, 
or  that  the  disability  will  exist  at  the  expiration  of  the  period  of  205 
weeks. 

The  award  of  compensation  for  the  loss  of  the  foot  should  be  affirm- 
ed. The  award  of  ccMnpensation  for  injuries  other  than  the  loss  of  the 
foot  should  be  reversed,  but  without  prejudice  to  the  further  continu- 
ance of  the  case,  and  to  the  right  of  the  claimant  to  make  further  ap- 
plication to  the  Commission,  or  its  successor,  for  an  award  of  compen- 
sation on  account  of  such  other  injuries,  should  he  be  so  advised.  All 
concur. 


NOIiAN  T.  NOLAN  et  al.    (No.  leS-TO.) 
(Supreme  (Tourt,  Appellate  Dlylslon,  Third  Department    July  1,  1M5.) 

1.  Wills  «=»466— CoNSTBtiCTtoN — Intent. 

Where  the  language  used  in  a  will  has  a  clear  meaning,  It  must  he 
accepted  as  disclosing^  the  Intent,  which  Intent  must  be  upheld,  If  consist- 
ent with  the  rules  of  law ;  and  the.  court  must  not  construe  a  will  con- 
trary to  the  ordinary  meaning  of  the  language,  upon  conjecture  as  to  In- 
tent, or  upon  suspicion  that  the  testator  did  not  understand  It. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  i  974;  Dec.  Dig. 
«s»45e.] 

2.  Wiixs  $=9462,  463 — Consteuction — Insebtion  ob  Omission  of  Pbovxsions. 

(Courts  may  insert  or  leave  out  provisions,  if  necessary,  but  only  in  aid 
of  the  testator's  intent,  and  never  to  devise  a  new  sdieme,  or  make  a  new 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent  Dig.  |g  »81,  982;  Dec 
Dig.  <&=>462,  463.] 

3.  Wills  «=»456 — Constbuction — Langttaob  and  EJffect. 

In  the  construction  of  a  will,  the  court  cannot  assume  that  the  testator 
and  draftsman  did  not  understand  the  ordinary  language  used,  or  that 
they  were  ignorant  of  the  rales  of  property  rights,  but  must  presume  that 
they  knew  how  testator's  undisposed  property  would  be  distributed  by 
statute  among  his  children. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  J  974;  Dec.  Dig. 
«=»456.]  • 

4.  Wills  €=3449 — Constbuction  Against  Inteotaot. 

The  law  favors  the  construction  which  will  prevent  partial  Intestacy, 
but  only  when  a  contrary  intention  is  not  expressed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i  965;  I>ee.  Dig. 
«s»449.1 

Sk  Wills  «=>453 — Constbuction — Bqualitt — Distkibution. 

The  law  favors  equality  among  children  In  the  distribution  of  estates, 
and  in  case  of  doubt  selects  that  which  leads  to  such  results. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  971;  Dec.  Dig. 
<g=s>453.] 

@=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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B.  Wnxs  «=»472 — Construction — ^Liatkb  ob  Inconsistent  Clatisks. 

Where  there  Is  an  Irreconcilable  Inconsistency  between  two  provisions 
of  a  will,  effect  will  be  given  to  the  latter  in  preference  to  the  earlier 
clause,  as  being  the  latest  expression  of  the  testator's  intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  990,  991;  Dea 
Dig.  <&=»472.] 

7.  Wills  «=»481 — Constbuction — Taa. 

A  will  is  to  be  considered  as  speaking  as  of  the  time  of  the  testator's 
death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  100o-1007;  Dea 
Dig.  «8=s481.] 

8.  Wills  ©=634 — Constbuction — Beuaindeb. 

Testator,  leaving  a  widow  and  nine  children  surviving,  the  youngest 
then  about  two  years  of  age,  and  leaving  both  real  and  personal  property, 
devised  to  his  widow  the  use  and  control  of  all  the  real  and  personal  es- 
tate for  the  maintenance  of  herself  and  the  children  so  long  as  she 
remained  Ills  widow,  but  on  her  remarriage  devised  the  use  and  control 
to  his  eldest  son,  to  provide  for  the  other  children  until  the  youngest 
reached  21,  subject  to  the  widow's  dower  rights,  and  after  the  death  of 
his  wife,  .or  her  remarriage,  if  that  should  occur  before  the  youngest 
child  became  of  age,  devised  to  the  eldest  son  absolutely  all  of  the  realty 
and  the  remainder  of  the  personalty,  subject  to  the  maintenance  of  any 
child  or  children  until  they  reached  21.  The  eldest  son,  then  about  17, 
remained  on  the  property  with  his  mother,  who  had  the  direction  and 
proceeds  of  the  fund,  until  he  was  about  30  years  of  age,  when  the 
widow,  who  had  never  remarried,  died.  Held,  that  the  will  provided  for 
the  support  of  the  widow  and  minor  children,  and  left  the  corpus  of  the 
estate  equally  to  the  children,  and  not  to  the  eldest  son. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §{  1488-1510;  Dec. 
Dig.  <&=>634.] 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  Thomas  F.  Nolan  against  John  M.  Nolan  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals.  Affirmed,  on  the  opin- 
ion at  Trial  Term. 

The  opinion  of  Van  Kirk,  J.,  at  Trial  Term,  was  as  follows : 

Michael  Nolan  died  December  18,  1890  (24  years  ago)  leaving  both  real  and 
personal  property,  and  leaving  him  surviving  nine  children,  one  of  whom  Is  the 
plaintiff.  Two  sons,  Patrick  H.  and  Charles  V.,  have  died ;  no  widow  or  child 
surviving  either.  Michael  Nolan  also  left  a  widow,  Catherine  Nolan,  who  died 
on  the  13th  day  of  August,  1913.  Catherine  Nolan  never  remarried.  At  the 
time  of  his  death  Michael  Nolan  was  living  with  bis  wife  and  diildren  on  his 
farm  in  Franklin  county.  From  time  to  time  a  child  has  left  home,  and  some 
of  them  have  always  remained  with  the  mother  to  tie  time  of  her  death. 
PlalntifT,  Thomas  F.  Nolan,  was  the  eldest  son  after  the  death  of  Patrick. 
Thomas  remained  on  the  farm  until  about  10  years  ago  with  ills  mother  and 
the  other  children,  working  the  farm;  the  mother  having  the  direction  and 
tlie  proceeds  of  the  farm.  At  the  time  of  Michael  Nolan's  death,  his  youngest 
child  was  about  2  years  of  age  and  Thomas  about  17. 

The  will  of  Michael  Nolan  was  duly  admitted  to  probate  in  Franklin  coun- 
ty. The  sole  question  is  the  construction  of  paragraphs  first  and  second  of 
the  will.    The  two  paragraphs  are  as  follows: 

"First  After  the  payment  of  all  my  just  debts  I  give,  devise  and  bequeath 
to  my  wife  Catherine  Nolan  the  use,  benefit  and  control  of  all  the  real  and 
personal  estate  of  which  I  may  die  iwssessed,  to  be  used  by  her  for  the  support 
and  maintenance  of  herself  and  our  children,  so  long  as  she  remains  my 
widow.  But  in  case  of  her  marriage  the  use  and  control  of  the  said  reel  and 
personal  estate  shall  pass  from  her  to  my  son  Thomas  Nolan,  who  shall  sup- 
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port  and  provide  for  my  children  till  the  jonngest  diUd  Is  of  tbe  age  of 
twenty-one  years,  subject  to  the  dower  right  of  my  wife  or  widow. 

•Second.  On  and  after  the  death  of  my  wife  or  her  marriage,  If  such  events 
should'  occur  before  my  youngest  living  child  is  of  age,  I  give,  devise  and  be- 
queath to  my  son  Thomas  Nolan  all  of  my  real  estate  and  all  that  remains  of 
my  personal  estate  to  be  his  absolutely,  subject  to  the  support  and  mainten- 
ance of  such  child  or  children  till  they  reach  tbe  age  of  twenty-one  years." 

The  question  is  whether  or  not  the  testator  has  disposed  of  the  corpus  of 
his  estate,  except  in  tbe  events  that  his  wife  dies  or  remarries  before  tbe 
youngest  child  reaches  tbe  age  of  21  years.  There  are  two  chief  purposes 
expressed  in  the  will:  (1)  To  provide  for  the  wife  while  she  remains  his 
widow;  (2)  to  provide  for  his  yonng  children  during  minority.  The  first 
provision  (1)  gives  to  the  wife  tbe  use  and  control  of  his  property  during  life, 
U  she  does  not  remarry,  or,  as  expressed,  "so  long  as  she  remains  my  widow" ; 
<2)  in  case  Ms  widow  marries  before  the  youngest  child  becomes  of  age,  trans- 
fers the  "use  and  control  from  her  to  my  son  Thomas  Nolan,  who  shall  sup- 
port and  provide  for  my  children  till  the  youngest  child  is  of  the  age  of 
twenty-one  years."  In  the  second  provision  he  still  has  in  mind  the  care  of 
bis  minor  children,  and  he  provides  that,  if  the  widow  dies  or  remarries  be- 
fore the  youngest  child  reaches  its  majority,  then  tbe  absolute  title  gp>es  to 
Thomas,  subject  to  the  support  of  the  children  during  their  minority. 

[1,  2]  If  the  language  used  In  a  will  has  a  clear  meaning,  it  must  be  accepted 
as  disclosing  the  intent,  and  this  intent  must  be  upheld  if  consistent  with  the 
rules  of  law.  The  court  must  not  construe  a  will  contrary  to  the  ordinary 
meaning  of  the  language  used  upon  conjecture  as  to  intent,  or  upon  suspicion 
that  the  testator  did  not  understand  the  expressions  used.  Tilden  v.  Green, 
130  N.  Y.  29,  28  N.  E.  880,  14  L.  R.  A,  33,  27  Am.  St.  Rep.  487 ;  40  Cyc.  1402. 
Courts  may  "Insert  or  leave  out  provisions,  if  necessary,  .but  only  in  aid  of 
the  testator's  Intent  and  purpose;  never  to  devise  a  new  scheme  or  make  a 
new  will."  Leggett  v.  Stevens,  185  N.  Y.  70,  77,  77  N.  E.  874,  876.  The  courts 
are  to  construe,  not  construct. 

[3,  4]  We  cannot  assume  that  the  testator  and  the  one  who  drafted  the  will 
did  not  understand  tbe  ordinary  meaning  of  the  language  used,  or  that  they 
were  ignorant  of  the  rules  of  property  rights.  They  knew,  for  instance,  that 
the  widow's  dower  must  be  recognized,  and  tbey  are  presunded  to  have  known 
how  testator's  property  undisposed  of  by  will  would  descend  and  be  distribut- 
ed by  statute  among  his  children.  Adams  v.  Massey,  184  N.  Y.  62,  69,  76  N.  E. 
916.  It  is  true  tbat  the  law  favors  a  construction  of  the  will  which  would 
prevent  partial  intestacy  (Schult  v.  Moll,  132  N.  Y.  122,  30  N.  E.  377 ;  Vernon 
y.  \enoa,  53  N.  Y.  361),  but  only  when  a  contrary  intention  is  not  expressed 
(Matter  of  Disney,  190  N.  Y.  128,  82  N.  B.  1003).  In  this  will  a  contrary  in- 
tention is  expressed  in  simple  language. 

[C]  There  la  anothei  i-ule  equally  positive  with  the  last:  "The  law  favors 
equality  among  children  in  the  distribution  of  estates,  and  In  case  of  doubt- 
ful construction  it  selects  that  which  leads  to  such  a  result."  Stokes  v. 
Weston,  142  N.  Y.  433,  439,  37  N.  E.  515,  517.  The  reasonable  conclusion  is 
that  tbe  testator  did  not  intend  to  give  bis  property  absolutely  to  his  son 
Thomas,  unless  the  wife,  Catherine,  should  die  or  remarry  before  the  young- 
est child  attained  the  age  of  21  years.  Under  this  construction,  if  tbe  burden 
of  caring  for  tbe  minor  children  be  cast  upon  Thomas,  be  shall  have  the  farm 
and  personal  property.  A  reason  would  exist  for  discriminating  in  his  favor 
as  agalDst  the  other  children.  On  the  other  hand,  if  no  such  burden  falls 
upon  him,  then  the  property  Is  distributed  share  and  share  alike  among  the 
surviving  children  or  their  descendants. 

I  have  not  overlooked  the  skill  of  plaintiff's  counsel  in  suggesting  another 
construction  of  the  will.  He  urges  two  changes  to  disclose  the  Intent.  He  in- 
serts a  clause  in  parenthesis,  so  that  the  latter  part  of  the  first  paragraph 
would  read  as  follows:  "But  in  case  of  her  marriage  tbe  use  and  control  of 
the  said  real  and  personal  estate  shall  pass  from  her  to  my  son  Thomas  (by 
and  in  the  manner  provided  in  the  next  paragraph),  who  shall  support  and 
provide  for  my  said  children  until  the  youngest  child  is  of  tbe  age  of 
twenty-one  years."  And  in  the  second  parasrapb  he  strikes  the  letter  "s" 
from  "events,"  making  it  read:   "On  and  after  the  death  of  my  wife  or  her 
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marriage,  If  such  event  shoald  occur  before  my  youngest  diild  Is  of  age,  I 
glre,  derlse  and  bequeath  to  my  son  Thomas  Nolan  all  of  my  real  estate  and 
all  that  remains  of  my  personal  property,  to  be  his  absolutely,  subject  to  the 
support  and  maintenance  of  such  child  or  children  until  they  t«ach  the  age 
of  twenty-one  years." 

[(]  As  to  the  change  In  the  first  paragraph,  the  plaintUF  says  the  gift  of 
the  use  and  control  was  not  an  estate  for  life,  or  part  of  his  life,  but  was  a 
reference  to  or  anticipation  of  the  absolute  gift  made  in  the  second  para- 
graph. By  this  contention  the  plaintiff  seeks  to  avoid  the  Inconsistency  be- 
tween the  first  and  second  paragraphs  of  the  will ;  one  giving  the  use  and 
control  to  Thomas  upon  the  happening  of  a  certain  event,  and  the  other 
giving  the  absolute  title  upon  the  happening  of  the  same  event.  By  accepting 
this  construction  (and  the  language  permits  It)  we  arrive  at  the  same  result 
reached  under  the  rule:  Where  there  is  an  Irreconcilable  inconsistency  be- 
tween two  provisions  of  a  will,  effect  will  be  given  to  the  later  In  preference 
to  the  earlier  clause,  as  being  the  latest  expression  of  the  testator's  intention. 
Adams  V.  Massey,  184  N.  Y.  62,  76  N.  E.  916 ;  Van  Vechten  v.  Keator,  63  N. 
T.  62.  . 

But  I  do  not  think  the  change  suggested  in  the  second  paragraph  (striking 
out  the  "s")  should  be  accepted.  There  Is  nothing  in  the  will  indicating  an 
intention  upon  the  part  of  the  father  to  dispose  of  the  corpus  and  to  make  a 
preference  among  his  children,  except  upon  the  happening  of  the  events 
named.  The  language  is  simple.  Its  ordinary  meaning  clear,  and  we  are  not 
at  liberty  to  assume  he  did  not  understand  Its  meaning. 

[7, 1]  In  con^derlng  this  will.  It  must  be  remembered  that  It  speaks  as  of 
the  time  of  the  testator's  death,  24  years  ago.  What  has  happened  dnce  was 
necessarily  unknown  to  him  at  the  time.  He  did  know  that  If  he  died  then, 
he  would  leave  young  children  to  be  cared  for ;  also  his  widow.  While  she 
remained  his  widow,  be  meant  she  should  be  cared  for,  and  while  bis  children 
remained  minors  he  meant  they  should  be  cared  for;  and  I  can  discover  no 
reason  existing  at  the  time  why  that  solicitous  care  he  felt  for  his  minor 
children  should  not  extend  to  the  distribution  of  bis  estate,  except  the  one 
above  mentioned.  It  Is  true  that,  if  the  widow  remarried,  or  died,  shortly 
before  the  youngest  <diild  became  of  age,  the  reward  would  seem  large ;  but. 
If  Thomas  was  to  enjoy  the  benefits  provided  for  him  under  the  will,  he  was 
restricted  from  other  undertakings  and  occupations,  and  must  at  all  times 
hold  himself  in  readiness  to  comply  with  the  terms  of  the  will.  Thomas  did 
remain  on  the  farm  and  served  his  mother  faithfully  for  13  years,  till  he 
was  about  30  years  of  age. 

The  court,  therefore,  if  at  liberty  to  make  a  fair  distribution  of  the  estate, 
would  be  inclined  to  make  him  some  allowance  for  services;  but  the  court 
must  confine  Itself  to  construing  the  will.  It  cannot  make  a  new  wilL  The 
present  will,  construed  as  above,  complies  with  the  Intent  of  one  "desirous 
of  making  an  equitable  and  proper  disposition  of  my  property  at  my  decease." 
It  provides  for  the  support  of  his  widow  and  minor  children,  and,  as  the 
events  have  occurred,  leaves  the  remainder  equally  to  bis  children,  the  natural 
objects  of  his  bounty.    This  the  law  favors. 

A  decision  may  be  prepared  in  compliance  with  the  stipulation  of  the  par- 
ties and  with  this  memorandum. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Cantwell  &  Cantwell,  of  Malone  (John  M.  Cantwell,  of  Malone,  of 
counsel),  for  appellant. 

George  J.  Moore,  of  Malone,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
Van  Kirk,  J.,  at  Trial  Term. 
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KEIXOGG  V.  MATCH  SUPPLY  €50.  et  aL 
(Supreme  Court,  Appellate  Division,  TUrd  Department.    July  1,  1016.) 

1.  DiscovKBT   ^»61 — Examination    Befobe    Trial — Co&fobation — Incbiui- 

NATINO  Officeb. 

That  an  order,  made  In  an  action  for  conspiracy  to  Induce  plaintiff  to 
purcnase  stock  by  fraudulent  representations,  for  the  examiuatlon  of 
deleudaut  company  by  its  treasurer,  sought  to  bring  out  testimony  tend- 
ing to  criminally  Involve  the  treasurer,  as  to  which  he  did  uot  comi)laln 
or  set  up  his  personal  privilege,  was  not  ground  for  the  vacation  of  the 
order  on  application  of  the  company, 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  8  75;  Dec. 
Dig.  «=361.J 

2.  DiscovEBT  «=>40— Examination  Befokk  Tbiai.. 

In  an  action  against  a  company  alleging  a  fraudulent  conspiracy  to 
sell  its  stock  at  a  fictitious  value,  in  vt^hich  its  treasurer,  who  wus  in  a 
position  to  know  some  of  the  material  facts,  was  peiTultted  to  Ule  au 
uuveritled  answer,  an  order  for  the  examination  of  the  company  by  its 
president  and  its  treasurer  in  aid  of  plaintiffs  cause  of  action  would 
not  be  vacated ;  the  fact  that  the  company's  president  was  uot  such 
at  the  time  of  the  alleged  trausaction  not  showing  that  he  could  uot  give 
the  iuforihatlon  sought,  and  defendants'  stipulation  to  produce  all  the 
books  and  papers  at  the  trial  not  depriving  the  plaintiff  of  his  statutory 
right  to  examine  the  officers  of  the  corporation,  and  to  have  the  books, 
papers,  eta,  at  such  examination. 

lEd.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  (  63;   Dec.  Dig. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  Mary  E.  Kellogg  against  the  Match  Supply  Company 
and  another.  From  an  order  denying  its  motion  to  vacate  an  order 
directing  its  examination  before  trial,  defendant  Match  Supply  Com- 
pany appeals.    Affirmed. 

See,  also,  151  N.  Y.  Supp.  1124. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Frost,  Daring  &  Warner,  of  Albany  (J.  S.  Frost,  of  Albany,  of 
counsel),  for  appellant. 

Holmes,  Rogers  &  Carpenter,  of  New  York  City  (Charles  P.  Rogers, 
of  New  York  City,  of  counsel),  for  respondent. 

WOODWARD,  J.  On  the  19th  diy  of  February,  1915,  an  order 
was  duly  made  and  entered  directing  the  examination  o{the  defendant 
Match  Supply  Company,  by  its  president  and  treasurer,  before  trial. 
Subsequently  the  defendant  company  moved  this  court  for  an  order 
setting  aside  the  order  for  examination,  and  appeal  comes  to  this 
court  from  the  order  denying  such  motion.  The  action  rests  in  an 
alleged  fraudulent  conspiracy,  and  the  defendant  Kellogg  has  been 
permitted  to  serve  an  unverified  answer.  165  App.  Div.  ^5,  151  N. 
Y.  Supp.  361. 

[1]  The  grounds  of  the  motion  to  vacate  the  order  above  men- 
tioned are  that  the  "moving  papers  fail  to  comply  with  the  require- 
ments of  rule  82  of  the  General  Rules  of  Practice,  in  that  the  affi- 
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davit  does  not  specify  facts  and  circumstances  which  show  that  the 
examination  of  Ae  defendant  corporation  is  material  and  necessary; 
that  the  purpose  of  the  examination  is  not  to  obtain  evidence  in  sup- 
port of  plaintiff's  claim,  but  to  ascertain  the  existence  of  such  claim ; 
that  the  moving  affidavit  does  not  show  that  there  is  any  fact  as  to 
which  the  witnesses  directed  to  be  examined  could  testify,  except  such 
as  would  be  privileged;  that  under  the  issues  in  this  action  all  the 
evidence  sought  to  be  obtained  from  the  examination  of  the  witness 
Kellogg  tends  to  show  him  guilty  of  a  crime;  that  the  moving  affi- 
davit is  insufficient  to  uphold  the  order,  or  any  order  for  an  examina- 
tion, and  particularly  in  that  such  affidavit  fails  to  show  the  present 
condition  of  the  action  or  the  terms  at  which  this  action  may  be  moved 
for  trial,"  and  various  other  matters;  but  the  point  emphasized,  and 
apparently  relied  upon  in  the  brief,  is  that  the  examination,  in  so  far 
as  it  seeks  information  from  Mr.  Kellogg,  seeks  to  bring  out  testi- 
mony which  would  have  a  tendency  to  involve  him  criminally. 

Just  how  this  can  be  expected  to  relieve  the  defendant  corpora- 
tion from  examination  of  its  officers,  where  the  moving  papers  com- 
ply with  the  provisions  of  the  statute,  does  not  suggest  itself  to  us. 
Whatever  may  have  been  held  in  the  earlier  cases,  upon  which  Mat- 
ter of  Attorney  General,  21  Misc.  Rep.  101,  47  N.  Y.  Supp.  20,  re- 
lied, it  is  very  clear  that  the  modem  rule  does  not  sustain  the  posi- 
tion of  the  defendant  corporation.  In  the  case  cited  the  court  does 
not  suggest  that  the  fact  that  the  examination  will  tend  to  show  a 
crime  on  the  part  of  the  witness  gives  a  third  party  any  rights.  It 
declares  that  it  has  frequently  been  held  that,  "where  it  clearly  ap- 
pears that  the  only  material  evidence  sought  by  the  examination  will 
tend  to  show  that  the  witness  is  guilty  of  a  crime,  the  order  to  ex- 
amine should  be  vacated  upon  the  motion  of  the  witness  without  wait- 
ing for  him  to  plead  .his  privilege" ;  but  the  witness  is  not  here  com- 
plaining of  the  proposed  examination.  It  is  the  corporation.  So 
far  as'  the  moving  papers  show,  Mr.  Kell(^g  is  not  asking  to  be  re- 
lieved of  the  order.  He  is  not  before  this  court  on  appeal.  It  is 
the  defendant  corporation  which  is  seeking  to  be  relieved  from  the 
examination,  and  as  the  privilege  which  is  suggested  is  purely  personal 
to  Mr.  Kellogg,  and  he  may  not  desire  to  avail  himself  of  it,  there  is 
no  reason  why  this  court  should  disturb  the  order  appealed  from 
on  this  ground.  Reynolds  v.  Reynolds,  81  Misc.  Rep.  362,  142  N. 
Y.  Supp.  1;  Ryan  v.  Reagan,  46  App.  Div.  590,  62  N.  Y.  Supp.  39; 
Matter  of  Sayre,  70  App.  Div.  329,  75  N.  Y.  Supp.  286;  Bioren  v. 
Canadian  Mines  Co.,  140  App.  Div.  523,  125  N.  Y.  Supp.  392;  Peter- 
son V.  Fowler,  143  App.  Div.  282,  128  N.  Y.  Supp.  505. 

[2]  The  pleadings  in  this  case,  upon  which  the  motion  is  made,  in 
connection  with  the  affidavits,  allege  a  fraudulent  conspiracy  to  sell 
stock  in  the  defendant  corporation  at  a  fictitious  value,  and  the  pro- 
ceedings so  far  tend  strongly  to  indicate  that  there  is  no  desire  on  the 
part  of  the  defendant  to  meet  the  issues.  Mr.  Kellogg,  the  treasurer, 
must  have  been  in  a  position  to  know  some  of  the  material  facts,  and 
if  he  should,  upon  the  proposed  examination,  avail  himself  of  his  priv- 
ilege, there  would  be  no  one  to  disclose  the  necessary  information, 
unless  it  might  be  the  president  of  the  corporation.    It  is  said  that  the 
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present  president  was  not  holding  that  position  at  the  time  of  the  al- 
leged transaction ;  but  this  does  not  show  that  he  may  not  be  in  a 
position  to  have  the  information  which  is  necessary  to  the  plaintiff's 
cause  of  action,  and  we  are  of  the  opinion  that  the  ends  of  justice  will 
be  best  promoted  by  permitting  the  examination  to  go  forward.  The 
stipulation  by  the  defendant  to  produce  all  of  the  books  and  papers 
at  the  trial  does  not  deprive  the  plaintiff  of  her  right  under  the  stat- 
ute to  examine  the  officers  of  the  corporation  and  to  have  the  books, 
papers,  etc.,  produced  at  such  examination.  Goldmark  v.  U.  S-  Elec- 
tro-Galvanizing Co.,  Ill  App.  Div.  526,  97  N.  Y.  Supp.  1078. 

The  order  appealed  from  should  be  affirmed,  with  costs,  and  the 
examination  of  the  defendant  corporation,  by  its  officers,  should  pro- 
ceed forthwith. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


In  re  WESTMINSTER  PRESBYTERIAN  CHURCH  OP  WEST 
TWENTY-THIRD   ST.     (No.   7653.) 

(Supreme  C!ourt,  Appellate  Division,  First  Department    July  9,  1916.) 

Relioiocs  Socisties  ®=>20 — Application  fob  Leave  to  Seli.  Reai.  E^statb — 
Stat  Pending  Determination  of  Conflicting  Claims. 

Where  a  church  moved  for  leave  to  sell  its  realty,  and  the  trustees  of 
the  general  churcb  organization  intervened,  securing  a  stay  of  proceedings 
until  the  determination  of  title  in  pending  suits  between  the  church  and 
the  trustees,  the  trustees,  having  been  in  possession  for  some  time  and 
having  neglected  to  pay  taxes  for  two  years  and  defaulted  on  two  annual 
Installments  of  interest  on  a  mortgage,  having  agreed  to  raise  a  loan  of 
$40,000,  $9,000  of  which  they  agreed  to  apply  to  the  payment  of  back 
taxes  and  interest  on  the  mortgage,  and  to  provide  for  the  future  inter- 
est and  taxes,  which  agreement  the  church  admitted  would  probably  be 
carried  out,  and  the  value  of  the  church  property  being  In  excess  of  the 
mortgage,  foreclosure  did  not  appear  to  be  Imminent,  and  the  order  va- 
cating the  stay  of  proceedings  and  directing  a  sale  should  be  reversed, 
and  the  motion  to  vacate  the  stay  denied,  without  prejudice  to  a  re- 
newal it  other  circumstances  should  so  require. 

[Ed.  Note.— For  other  cases,  see  Religious  Societies,  Cent.  Dig.  {§  130- 
143 ;  Dec.  Dig.  <S=»20.] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  Westminster  Presbyterian  Church  of  West  Twen- 
ty-Third Street  for  leave  to  sell  real  estate,  in  which  the  Trustees  of 
the  Presbytery  of  New  York  intervened.  From  an  order  vacating  a 
stay  of  proceedings,  and  directing,  a  sale,  they  appeal.  Reversed,  and 
motion  to  vacate  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,. 
DOWLING,  and  HOTCHKISS,  JJ. 

Rush  Taggart,  of  New  York  City,  for  appellants. 

Richmond  J.  Reese,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  is  a  proceeding  instituted  by  the  Westminster 
Presbyterian  Church  of  West  Twenty-Third  Street  to  sell  its  church 
property.    It  was  begun  in  1909,  and  in  the  same  year  the  Trustees 
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of  the  Presbytery  of  New  York  were  permitted  to  intervene.  In 
the  meantime  two  actions  had  been  instituted,  one  in  equity  and  one 
in  ejectment,  both  involving  the  conflicting  claims  of  the  church  and 
of  the  trustees  to  the  church  property.  Both  actions  are  still  pend- 
ing. On  April  8,  1910,  an  order  was  made  staying  all  the  proceedings 
to  sell  the  property — 

"until  the  conflicting  claims  of  Westminster  Presbyterian  Church  and  Trustees 
of  Presbytery  of  New  Tork  shall  have  been  finally  and  definitely  determined 
In  a  certain  action  in  equity  brought  by  Trustees  of  the  Presbytery  of  New 
York  against  the  said  Westminster  Presbyterian  Church  of  West  Twenty- 
Third  Street,  as  well  as  against  Its  surviving  trustees,  or  In  a  certain  ac- 
tion in  ejectment  brought  by  said  Westminster  Presbyterian  Church  against 
Trustees  of  the  Presbytery  of  New  York  to  recover  the  possession  of  certain 
prdperty  on  West  Twenty-Third  street,  in  the  borough  of  Manhattan,  in  the 
dty  of  New  York." 

The  Trustees  of  Presbytery  have  been  in  possession  of  the  prop- 
erty since  March  19,  1908,  but,  as  it  is  said,  have  neglected  to  pay 
,  two  annual  installments  of  interest  on  a  mortgage  upon  the  property 
held  by  the  Emigrant  Industrial  Savings  Bank,  and  have  also  neg- 
lected to  pay  taxes  for  the  years  1913  and  1914.  The  petitioner  ap- 
prehends that  the  Savings  Bank  will  proceed  to  foreclose  its  mort- 
gage, and,  not  unnaturally,  fears  that  a  fair  price  for  the  property 
cannot  be  obtained  on  a  forced  sale  on  foreclosure.  Undoubtedly  a 
forced  sale  of  the  property  is  a  thing  to  be  avoided,  if  possible ;  but 
we  are  by  no  means  sure  that  such  a  sale  would  follow  a  denial  of  the 
present  motion  to  vacate  the  stay. 

The  learned  counsel  for  the  respondent,  the  church,  while  strenu- 
ously urging  the  affirmance  of  the  order  appealed  from,  very  frankly 
makes  the  following  statement  in  his  brief : 

"The  respondent  deems  it  only  fair  to  state  in  this  connection  that,  while 
this  present  appeal  was  pending,  a  bargain  was  made  between  the  Westmin- 
ster Presbyterian  Church  and  the  Trustees  of  Presbytery,  whereby  the 
former  released  from  the  lien  of  its  judgment  two  valuable  parcels  of  real 
estate  owned  by  Trustees  of  Presbytery  to  enable  Trustees  of  Presbytery  to 
raise  a  loan  of  some  $40,000,  $9,000  of  which  it  agreed  to  advance  to  pay  the 
back  interest  and  taxes  and  to  provide  for  future  installments  of  interest  and 
taxes,  and  the  respondent  expects  that  the  appellant  will  carry  out  Its  agree- 
ment." 

While  ordinarily  we  do  not  consider  statements  outside  the  record, 
we  feel  that  in  the  present  case  we  are  justified  in  considering  the 
foregoing  statement  of  counsel,  because  it  is  not  made  for  the  purpose 
of  influencing  our  action  in  his  favor,  but  evidently  in  the  sincere  de- 
sire that  the  court  may  be  in  possession  of  all  the  facts.  It  is  not 
distinctly  stated  that  the  reason  which  impels  the  Savings  Bank  to 
threaten  foreclosure  is  that  the  interest  and  taxes  have  been  allowed 
to  fall  into  arrears,  but  in  view  of  the  statements  of  the  petitioner  as 
to  the  value  of  the  property  as  compared  with  the  amount  of  the 
mortgage  it  may  well  be  that  the  Savings  Bank  will  be  content  to  per- 
mit the  mortgage  to  remain,  for  a  time  at  least,  if  the  interest  and 
taxes  are  promptly  paid,  as  it  now  appears  to  be  probable  that  they 
will  be.  Nor  is  it  at  all  clear  that  the  property  could  be  sold  or  mort- 
gaged during  the  pendency  of  the  present  litigations,  because  we  much 
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doubt  the  power  of  the  court  to  require  the  Trustees  of  Presbyterj-  to 
unite  in  a  deed  or  mortgage.  In  view  of  the  disposition  we  propose 
to  make  of  this  appeal,  it  is  not  necessary  now  to  decide  that  question 
definitely.  Under  all  the  circumstances  we  do  not  consider  it  expedi- 
ent, at  llie  present  time,  to  vacate  the  stay,  although  it  may  be  that  cir- 
cumstances w^ill  hereafter  arise  which  would  justify  such  an  act. 

Our  conclusion  is  that  the  order  appealed  from  should  be  reversed, 
and  the  motion  denied,  without  costs  to  either  party,  and  without  prej- 
udice to  a  renewal  of  the  motion,  if  future  events  should  seem  to  make 
such  action  desirable.    Order  filed.    All  concur. 


PBANKEL  T,  FARMERS'  LOAN  ft  TRUST  CO.  et  aL     (Na  7539.) 
(Supreme  C!oart,  Appellate  DirLslon,  First  Department    July  9,  1915.) 

Tbusts  ^=»273 — Pbockedb  ov  Saix — Right  to  Incoicb. 

Upon  a  trustee's  sale  of  a  leasehold  belonging  to  defendant's  decedent, 
decedent's  widow  brought  action  for  adjudicaBon  that  the  proceeds  of 
the  Bale  stand  in  place  of  the  leasehold,  and  that  the  life  tenants  were 
entitled  to  the  same  Income  therefrom  as  had  been  received  prior  to 
the  sale,  and  not  merely  to  the  net  income  on  the  proceeds.  By  a  former 
opinion  construing  the  will  It  was  adjudicated  that  the  executors  were 
not  required  to  sell  the  leasehold,  and  that  the  life  tenants  were  entitled 
to  receive  the  entire  net  rentals  from  the  leasehold  for  the  balance  of  the 
term.  Held  that,  the  sale  of  the  leasehold  being  for  the  benefit  of  the 
life  tenants  and  not  the  remaindermen,  the  proceeds  of  the  sale  should 
be  deemed  to  be  held  in  the-  place  thereof,  so  that  the  life  tenant  was  en- 
titled to  receive  the  equivalent  of  the  rental  first  from  the  income  of  the 
proceeds,  and  then  from  the  principal,  but  that  after  termination  of  the 
leasp  only  the  income  of  the  remaining  proceeds  could  be  paid  to  tne 
life  tenant. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Gent  Dig.  S  386;  Dec.  Dig. 
«=>273.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hattie  G.  Frankel  against  the  Farmers'  Loan  &  Trust 
Company  and  another,  executors  and  trustees  under  the  last  will  of 
Simon  Frankel,  deceased,  and  Charlotte  Rosenbaum.  From  the  judg- 
ment, plaintiif  and  defendant  Charlotte  Rosenbaum  appeal  separately. 
Reversed,  with  directions. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Moses  J.  Stroock,  of  New  York  City  (E.  F.  Spitz,  of  New  York 
City,  on  the  brief),  for  plaintiff  appellant  Frankel. 

Mark  G.  Holstein,  of  New  York  City,  guardian  ad  litem,  for  appel- 
lant Rosenbaum. 

Frederick  Geller,  of  New  York  City,  for  respondent  Farmers'  Loan 
&  Trust  Co. 

LAUGHLIN,  J.  The  plaintiff  is  the  widow  of  Simon  Frankel,  who 
died  on  the  17th  day  of  May,  1911,  leaving  a  last  will  and  testament  in 
and  by  which  he  appointed  his  widow  and  the  Farmers'  Loan  &  Trust 
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Company  executors  and  trustees.  The  testator  owned,  among  other 
property,  a  leasehold  of  the  premises  No.  420  Fifth  avenue,  Iwrough 
of  Manhattan,  New  York,  which  will  expire  on  the  1st  day  of  May, 
1920.  The  executors  and  trustees  on  the  3d  day  of  November,  1913, 
sold  the  unexpired  term  of  this  leasehold  for  $100,000.  In  a  former 
action,  brought  by  the  plaintiff  individually  and  as  executor  and  trustee, 
against  the  Farmers'  Loan  &  Trust  Company  and  others,  for  the  con- 
struction of  the  will,  it  was  decided,  among  other  things,  that  the  rule 
by  which  trustees  are  required  to  exercise  the  power  of  sale  and  to 
convert  wasting  securities  was  not  applicable  to  the  construction  of 
the  will  of  the  testator,  and  that  the  executors  and  trustees  were  neither 
required  to  sell  this  and  other  leaseholds  owned  by  the  testator,  nor  to 
make  any  deduction  from  the  rentals  to  accummulate  a  fund  to  make 
good  the  .capital  invested  in  the  leaseholds  at  the  expiration  thereof 
for  the  benefit  of  the  remaindermen,  and  that  the  appellants  were  re- 
spectively entitled  in  succession  for  their  respective  lives  to  receive 
the  entire  net  rentals  received  from  the  leaseholds  for  the  balance  of 
the  terms  of  said  leaseholds.  Frankel  v.  Farmers'  Loan  &  Trust  Com- 
pany, 152  App.  Div.  58, 136  N.  Y.  Supp.  703,  affirmed  on  opinion  below 
209  N.  Y.  553,  103  N.  E.  1124. 

Immediately  after  the  decision  of  the  Court  of  Appeals  in  the  for- 
mer action,  this  leasehold  was  sold,  and  the  Trust  Company;  which  holds 
the  fund,  insisted  that  the  life  tenant  was  entitled  only  to  the  net  in- 
come on  the  proceeds  of  the  sale.  The  plaintiff  thereupon  brought  this 
action  to  have  it  adjudicated,  in  effect,  that  the  proceeds  of  the  sale  of 
the  leasehold  stand  in  place  of  the  leasehold,  and  that  the  life  tenants 
are  entitled  to  the  same  semiannual  income  therefrom  as  had  been  re- 
ceived prior  to  the  sale,  either  until  the  entire  fund  is  exhauste'd,  or,  at 
least,  until  the  termination  of  the  period  for  which  the  leasehold  ran. 

It  Js  contended  by  the  appellants  that  the  former  decision,  which 
expressly  adjudicated  that  they  were  entitled  to  the  net  rentals  from 
the  leasehold  for  the  balance  of  the  term,  is  res  adjudicata  that  they 
are  entitled  to  the  same  income  from  the  proceeds  of  the  sale.  It  is 
not  contended  that  the  former  decision  constitutes  an  adjudication  that 
the  executors  and  trustees  could  not  exercise  the  discretionary  power 
of  sale  conferred  upon  them  by  the  tenth  clause  of  the  will  with  respect 
to  changing  investments  of  the  residuary  estate ;  but  it  is  contended  by 
appellants  that  when  that  power  was  exercised  it  was  subject  to  their 
rights  as  adjudicated  by  the  former  decision.  It  is  not  contended,  and 
in  view  of  the  former  decision  could  not  well  be  claimed,  that  the  exec- 
utors and  trustees  were  required  to  sell  the  leasehold,  for  it  was  ex- 
pressly adjudicated  that  they  were  not  so  required ;  but  it  is  contended 
on  the  part  of  the  Trust  Company  that,  inasmuch  as  the  leasehold 
had  not  been  sold  when  the  former  decision  was  made,  it  should  not  be 
deemed  an  adjudication  with  respect  to  the  rights  of  the  appellants  in 
and  to  the  proceeds  of  the  sale  of  the  leasehold,  in  the  event  of  such 
sale  in  the  exercise  of  the  discretionary  power  conferred  by  the  will 
upon  the  executors  and  trustees. 

Technically  I  think  the  Trust  Company  is  right  in  its  contention  that 
the  pleadings  in  the  former  action  did  not  present  that  question  for  de- 
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cision.  It  is  evident,  however,  from  the  opinion  of  this  court  on  the 
appeal  in  the  former  action,  that  the  question  was  deemed  presented, 
and  that  in  the  opinion  of  the  court  the  power  of  sale,  if  exercised 
at  all,  with  respect  to  the  leaseholds,  could  be  exercised  only  for  the 
benefit  of  the  appellants,  and  not  for  the  benefit  of  the  remaindermen. 
It  is  stated  in  the  opinion  of  the  court  written  by  Mr.  Justice  Scott  that 
one  of  the  questions  presented  for  decision  was  "whether  the  plaintiff, 
and  her  daughter  after  her  decease,  are  entitled  to  insist  that  the  lease- 
holds be  retained  as  a  part  of  the  trust  estate,  and  that  they,  in  turn, 
receive  the  net  income  therefrom."  The  material  provisions  of  the 
will  are  stated  in  the  former  opinion  of  this  court,  and  it  appears  there- 
from that  the  testator  conferred  upon  his  widow  authority  to  require 
the  executors  and  trustees  to  pay  over  any  part  or  all  of  the  residuary 
estate  to  his  daughter,  which  clearly  shows  that  the  provisions  by  which 
he  disposed  of  any  remainder  that  might  be  left  were  secondary  con- 
siderations to  his  primary  interest  in  his  widow  and  daughter.  Our 
opinion  in  the  former  action  shows  that  we  construed  the  will  as  mani- 
festing a  clear  intent  on  the  part  of  the  testator  that  his  widow  and 
daughter  should  enjoy  the  residuary  estate  to  the  fullest  extent,  and  al- 
though the  will  did  not  in  express  terms  provide  that  they  should 
have  the  net  income  from  the  leasehold,  we  decided  the  case  upon  the 
theory  that  the  rule  applicable  to  bequests  of  the  income  of  specific 
securities  was  applicable.  That  rule  is  well  stated  in  Lord  v.  Godfrey, 
4  Madd.  455,  wherein  it  was  held  that  with  respect  to  such  bequests 
a  discretionary  power  to  executors  and  trustees  to  s^U  securities,  is 
deemed  to  have  been  conferred  in  furtherance  and  not  in  derogation 
of  the  rights  of  the  life  tenant.  In  that  case,  Sir  John  Leach,  Vice 
Ch&ncdlor,  said: 

"It  would,  I  think,  be  too  mudi  to  intend  that  tbe  tfstator  meant  to  an- 
tborlze  the  trustees,  at  their  pleasure,  to  diminish  the  gift  he  had  before 
made  to  his  wlfa  Such  a  power  is  given  to  trustees  with  a  view  to  the 
security  of  the  property,  and  not  with  a  view  to  vary  or  affect  the  relative 
rights  of  the  legatees." 

In  the  former  action  the  Trust  Company  requested  conclusions  of 
law  to  the  effect  that  the  leaseholds  "were  not  bequeathed  or  devised  in 
specie"  to  the  trustees  named  in  the  will,  and  that  they  were  vested 
with  discretionary  power  to  sell  them.  These  requests  were  refused. 
The  points  filed  by  the  Trust  Company  in  this  court  and  in  the  Court 
of  Appeals  in  that  action  show  that  it  understood  the  decision  as  hold- 
ing that  the  executors  and  trustees  were  without  power  to  sell  the 
leaseholds.  This  leasehold  could  not  have  been  sold  without  the  con- 
sent of  the  plaintiff  as  executor  and  trustee,  and  it  is  manifest  that  in 
joining  in  the  sale  she  understood  that  she  and  her  daughter  were  pro- 
tected by  the  former  decision,  and  that  their  relative  rights  would  re- 
main unaffected  by  the  sale.  The  remaindermen  did  not  oppose  her 
contentions  in  the  former  action,  nor  have  they  opposed  them  in  this 
action.  If  the  decision  from  which  the  appeal  is  taken,  which  sus- 
tains the  contention  of  the  Trust-Company,  were  sustained,  it  would 
work  a  great  injustice  to  the  appellants,  but  it  would  still  be  within  the 
power  of  the  plaintiff  to  prevent  the  Trust  Company  from  carrying 
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into  effect  its  purpose  of  holding  the  proceeds  of  the  sale  of  the  lease- 
hold for  the  remaindermen,  by  directing  that  all  of  the  estate  be  de- 
livered to  her  daughter,  or  by  requiring  that  such  proceeds  be  delivered 
to  her,  as  the  will  authorized  her  to  take  $100,000  of  the  principal  if 
she  so  elected ;  but  as  we  construed  the  will  before,  and  as  we  construe 
it  now,  it  is  unnecessary  for  her  to  resort  to  those  remedies.  We 
hold  that  the  power  of  sale  could  be  exercised  only  for  the  benefit  of 
the  appellants,  and  that  the  proceeds  of  the  sale  should  be  deemed 
to  be  held  in  the  place  and  stead  of  the  leasehold. 

The  Trust  Company  contends  that  in  any  event  the  appellants  should 
receive  no  more  than  they  would  have  received  if  the  leasehold  had  not 
been  sold,  and  that  at  most  only  the  rental  of  $13,000  should  be  paid 
semiannually,  first  from  the  income  of  the  $100,000,  and  then  from 
principal,  and  that  after  the  expiration  of  the  term  of  the  leasehold,  if 
either  appellant  shall  be  living,  she  should  be  confined  to  the  income  of 
the  remaining  proceeds  of  the  sale  of  the  leasehold.  We  agree  with 
that  contention. 

These  views  require  the  reversal  of  conclusions  of  law  numbered 
first,  second,  third,  fourth,  sixth,  and  seventh,  and  of  the  judgment, 
except  with  respect  to  costs,  and  appropriate  conclusions  of  law  and 
judgment  for  appellants,  together  with  costs  of  the  appeal  to  appellants, 
payable  out  of  the  estate.    Settle  order  on  notice.    All  concur. 


In  re  ELECTION  OP  DIRECTORS  OF  CONLON  ELECTRIC  WASHER 

CO.,  Inc. 

CONI.ON  et  al.  T.  CONLON  ELECTRIC  WASHER  CO.,  Inc.,  et  aL 

(No.  7636.) 

(Supreme  Conrt,  Appellate  Division,  First  Department.    July  9,  1916.) 

CoBPOBATiONs  ^=»107 — Election  of  Dibectors — Riobt  to  Vote. 

Where  a  corporation  by  resolution  Issued  30  shares  of  preferred  and 
30  shares  of  common  stock  to  C,  in  trust  for  H.,  until  payment  for  tlie 
preferred  stock,  whereupon  it  was  to  be  transferred  to  H.,  together  with 
the  common  stock,  and  H.  paid  for  20  shares  of  the  preferred  stock  and 
made  a  10  per  cent,  deposit  on  the  purchase  price  of  the  remaining  shares, 
H.  was,  at  least  in  equity,  the  owner  of  and  entitled  to  the  beneficial  use 
of  the  stock  as  paid  for,  so  that  his  trustee  was  entitled  to  vote  upon 
the  20  shares. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {|  747,  749- 
7C3,  764 ;   Dec.  Dig.  «=>197.] 

Appeal  from  Special  Term,  New  York  County. 

Petition  by  Thomas  Conlon  and  others  against  the  Conlon  Electric 
Washer  Company,  Incorporated,  and  others.  From  an  order  setting 
aside  an  election  of  directors  of  defendant  corporation,  and  directing 
that  a  new  election  be  had,  defendants  appeal.  Reversed,  and  proceed- 
ing dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE.  SCOTT. 
DOWLING.  and  IIOTCHKISS,  JJ. 
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Francis  X.  Carmody,  of  New  York  City,  for  appellants. 
John  M.  Nolan,  of  New  York  City,  for  respondents. 

SCOTT,  J.  There  are  several  provisions  of  the  order  appealed 
from  which  seem  to  us  to  be  of  doubtful  validity.  Among  these  is  the 
vacatur  of  the  election  of  the  two  directors  who  were  unanimously 
elected,  and  the  provision  that  at  the  new  election  the  stock  should  be 
voted  as  it  was  owned  at  the  date  of  the  election  ordered  to  be  set 
aside.  It  is  imnecessary,  however,  to  discuss  these  provisions  of  the 
order.  The  question  whether  or  not  a  new  electi6n  should  be  had 
turns  upon  the  right  of  Walter  J.  Conlon  to  vote  upon  the  shares  of 
stock  held  by  him  in  trust  for  delivery  to  Wm.  F.  Haynie  when  he 
should  pay  for  them.  The  precise  terms  of  the  resolution  under  which 
this  stock  was  issued  does  not  appear,  but  the  statement  of  its  purport, 
made  by  Haynie  and  not  disputed  is  r 

"That  80  shares  of  preferred  and  30  shares  of  the  common  stock  be  issued 
to  W.  J.  Conlon,  to  be  held  in  trust  by  him  for  me  until  payment  of  the  said 
SO  shares  of  preferred  stock,  whereupon  the  preferred  stock  paid  for  was  to 
be  transferred  to  me,  together  with  share  for  share  of  said  common  stock." 

It  appeared  that  before  the  election  Haynie  had  paid  to  the  company 
and  it  had  accepted  payment  for  20  shares  of  the  stock,  and  a  10  per 
cent,  deposit  on  the  purchase  price  of  the  remaining  10  shares.  The 
justice  at  Special  Term  construed  the  resolution  to  mean  that  the  whole 
30  shares  remained  the  property  of  the  company,  as  unissued  stock, 
until  the  full  purchase  price  was  paid  for  30  shares.  We  do  not  so 
construe  the  resolution  as  recited  by  Haynie.  Equitably,  at  least,  he  be- 
came the  owner  of  and  entitled  to  the  beneficial  use  of  the  stock  as  he 
paid  for  it,  unless  it  was  expressly  provided,  as  it  does  not  appear  to 
have  been,  that  he  should  be  entitled  to  none  of  the  stock  until  he  had 
paid  for  all.  If  we  are  right  in  this  construction,  at  least  20  of  the 
votes  which  Conlon  tendered  on  account  of  this  stock,  in  Haynie's 
interest,  were  properly  received  and  counted,  and  these  votes  were 
sufficient  to  elect  Haynie,  Moran,  and  Regina  Conlon,  even  .if  all  the 
other  votes  condemned  by  the  Special  Term  were  thrown  out. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  proceeding  dismissed,  with  $10  costs.    All  concur 


MARSTON  V.  PRISBIB.     (No.  7535.) 
(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1915.) 

1.  IiANDLOBD    AND    TENANT   «=>164 — REPAIRS — DUTY    TO    HAKB. 

A  Inndlord,  in  the  absence  of  agreement,  need  not  repair,  and  liability 
to  make  repairs  cannot  be  predicated  on  a  mere  promise,  although,  if  he 
attempts  to  make  repairs  and  is  negligent,  the  tenant,  if  the  negligence  in- 
creases the  danger,  may  recover  for  injuries. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  ${ 
630-637,  639,  641 ;   Dec.  Dig.  <S=3l64.] 

2.  IiANDLOBD  AND  TENANT  <S=S>164 — ^RKPAIBS — NEOLIOXNCB. 

Where  a  landlord,  who  was  not  bound  to  make  repairs,  sent  his  agent 
to  repair  a  step,  and  the  agent  merely  drove  a  few  nails  Into  a  brick  wall, 
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which  the  tenant  discovered  soon  loosened,  the  tenant  cannot  recorer  for 
Injuries  received  upon  the  turning  of  the  step;  the  landlord's  negli- 
gence not  having  Increased  the  danger. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  ff 
630-637,  639,  641 ;   Dec.  Dig.  <S=»164.] 

Appeal  from  Bronx  County  Court 

Action  by  Sarah  Marston  against  Benjamin  F.  Frisbie.  From  a 
judgment  for  plaintiff,  and  an  order  denying  new  trial,  defendant  ap- 
peals.   Reversed,  and  complaint  dismissed. 

Argued  before  I^GRAHAM,  P.  J.,  and  McLAUGHUN,  I^UGH- 
UN,  DOWUNG,  and  HOTCHKISS,  JJ. 

Gustav  Gunkel,  of  New  York  City,  for  appellant. 
Louis  Salant,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  In  the  month  of  November,  1912,  the  plaintiff 
rented  and  took  possession  of  the  house  known  as  435  East  164th 
street,  borough  of  the  Bronx,  New  York,  under  a  verbal  agreement 
with  defendant,  who  owned  it,  by  which  she  became  a  tenant  from 
month  to  month  at  a  rental  of  $20  per  month,  and  according  to  the 
testimony  of  the  defendant  he  was  to  and  did  make  all  necessary  re- 
pairs. It  was  a  1%-story  frame  house,  with  a  basement,  and  had 
been  built  about  60  years.  The  kitchen  was  in  the  basement,  and  ac- 
cess thereto  was  obtained  by  descending  a  flight  of  steps  from  the 
front  yard.  The  greater  part  of  the  surface  of  the  front  yard  was 
paved.  The  opening  for  the  stairway  extended  out  from  the  house 
about  3  feet,  and  was  4  feet  in  length  along  the  side  of  the  house. 
The  first  landing  was  from  12  to  17  inches  below  the  surface  of  the 
yard,  and  it  extended  3  feet  out  from  the  house  and  4  feet  along  it, 
and  was  paved  with  brick.  From  this  landing  steps  led  down  along 
the  side  of  the  house  to  the  basement  entrance.  Some  five  or  six 
years  before  the  accident,  a  wooden  box  or  step  had  been  placed  on 
this  landing  by  the  authority  of  the  defendant  to  form  a  step  from  the 
surface  of  the  yard  to  the  landing.  The  evidence  tends  to  show  that 
the  box  step  was  from  22  inches  to  4  feet  long,  about  a  foot  in  width, 
and  4  or  5  inches  high,  and  it  was  placed  in  the  angle  formed  by  the 
line  of  the  inner  side  of  the  front  wall  of  the  area  leading  into  the 
basement  and  the  landing.  The  evidence  is  not  clear  either  with  re- 
spect to  the  condition  of  the  box  originally  or  the  manner  in  which  it 
was  secured,  and  some  of  the  witnesses  testified  on  this  subject  by 
indicating  by  objects  in  the  courtroom.  The  fair  inference  from  the 
evidence  is,  however,  I  think,  that  a  box  without  a  top  was  used,  and 
was  placed  with  the  open  top  against  the  wall  toward  the  street,  and 
that  it  was  fastened  by  driving  nails  into  the  mortar  between  the 
brick  or  stone  at  the  sides  and  in  the  landing.  There  is  evidence  that 
the  side  of  the  box  underneath  had  rotted  away,  and  tending  to  show 
that  the  box  step  became  loose  and  would  turn  over  when  stepped  on. 

On  the  part  of  the  plaintiff,  who  was  64  years  of  age,  evidence  was 
given  tending  to  show  that  on  the  4th  day  of  December,  1913,  while 
she  was  endeavoring  to  descend  from  the  yard  into  the  basement,  and 
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in  the  act  of  using  this  box  step,  it  turned  and  she  fell,  sustaining  in- 
juries for  which  she  has  recovered ;  that  the  defendant's  brother,  who 
was  his  duly  authorized  agent  in  the  premises,  was  duly  notified  of 
the  condition  of  the  box  step  prior  to  the  accident,  and  that  in  the 
first  week  of  the  month  of  Novembefj  and  after  such  notice,  defend- 
ant called  at  the  premises  and  borrowed  a  hammer"  of  plaintiff,  and  at- 
tempted to  secure  the  box  step  by  driving  some  nails  in  the  mortar, 
but  that  thereafter  it  became  somewhat  loose  again,  and  she  was  aware 
of  this  prior  to  the  time  of  the  accident.  Plaintiff's  testimony  also 
tends  to  show,  that  the  box  step  had  not  become  entirely  loose  again 
prior  to  the  accident,  but  that  she  was  aware  of  the  extent  to  which 
it  had  worked  loose. 

The  plaintiff  alleged  that  it  was  the  duty  of  the  defendant  to  keep 
the  premises  in  repair,  and,  further,  that  the  defendant  voluntarily 
undertook  to  repair  the  steps,  and  made  the  repairs  in  ah  unskillful, 
unworkmanlike,  and  negligent  manner,  and  left  the  step  in  a  defective, 
imperfect,  and  dangerous  condition,  and  that  the  accident  was  caused 
by  reason  of  the  defective,  imperfect,  and  dangerous  condition  of  the 
step,  due  to  the  unskillful,  unworkmanlike,  and  neghgent  maimer  in 
which  it  was  repaired  by  the  defendant.  The  attorney  for  the  plain- 
tiff, in  opening  the  case,  stated  that  he  proceeded  upon  the  theory  that 
the  repairs  were  made  in  an  unskillful  and  unworkmanlike  manner, 
and  that  such  was  the  theory  of  the  complaint,  and  at  the  request  of 
the  attorney  for  the  defendant  he  staled,  in  effect,  that  he  would  pro- 
ceed solely  on  the  ground  of  negligence  in  making  the  repairs.  The 
defendant,  however,  testified,  in  substance,  that  his  brother,  acting  for 
him,  "was  to  make  all  repairs"  for  plaintiff  as  a  tenant,  and  defend- 
ant's brother  testified  that  on  three  occasions  he  made  repairs  oh  the 
premises. 

The  court  in  the  main  charge  instructed  the  jury  that  it  was  the 
duty  of  the  landlord  to  keep  uie  premises  in  repair,  and  that  plain- 
tiff's claim  was  that  defendant,  on  being  notified  of  the  defective  con- 
dition of  the  step,  undertook  to  repair  it,  but  made  the  repairs  in  an 
unworkmanlike,  defective,  and  negligent  manner,  and  as  the  result  of 
which  she  sustained  the  injuries,  and  further  charged  that  plaintiff 
claimed  that  defendant  was  negligent  "in  maintaining  those  premises 
in  the  particular  regard  directly  referred  to  in  the  testimony,  namely, 
in  maintaining  this  step  in  a  defective  condition,  because,  as  you  recol- 
lect, the  plaintiff's  contention  is  that  this  oblong  box  or  step  was  in- 
securely fastened,"  and  instructed  the  jtiry  that  it  was  the  duty  of  the 
defendant  to  maintain  every  part  of  the  premises  "in  a  reasonably 
safe  and  secure  manner,  with  due  regard  for  the  limb  and  the  life,  and 
the  health  of  the  persons  residing  there  as  tenants." 

At  the  close  of  the  charge  in  chief,  the  attorney  for  the  defendant 
duly  excepted  to  the  instruction  that  it  was  the  duty  of  the  defend- 
ant to  maintain  the  premises  in  a  reasonably  safe  condition,  and  there- 
upon the  court  instructed  the  jury  that,  if  they  believed  that  the  de- 
fendant "was  under  a  duty  to  take  care  of  those  premises,  then  he  is 
responsible,"  and  exception  was  duly  taken  to  this  further  instruc- 
tion. The  court  then  instructed  the  jury,  at  the  request  of  attorney 
for  the  defendant,  that  the  landlord  could  not  be  held  liable  for  fail- 
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ing  to  make  repairs,  even  if  they  were  necessary  and  he  expressly 
promised  to  make  them,  that  where  a  landlord  undertakes  to  make 
repairs  "he  is  liable  only  for  his  active  and  direct  n^ligence  with  re- 
gard to  the  subject-matter  of  his  undertaking,"  that  his  negligent  act 
must  be  the  real  cause  of  the  injury,  and  ttiat  the  rules  concerning 
liability  arise  where  the  landlord  actively  interferes  with  the  premises 
and  such  action  on  his  part  causes  the  accident,  and  where  the  land- 
lord leases  a  whole  house  he  would  not  be  responsible  if  the  tenant 
fell  into  a  hole  in  an  alleyway  which  the  landlord  had  not  attempted 
to  repair,  and  would  only  be  liable  if  he  entered  on  the  premises,  dug 
up  the  alleyway,  and  made  the  hole.  The  court  further  charged  that 
if  the  defendant,  in  making  the  repairs,  did  not  add  to  the  danger, 
he  was  not  liable.  The  jury  were  also  instructed  that  if  the  plaintiff 
knew  the  condition  of  the  step,  and  could  have  avoided  fallit^  if  she 
had  looked  before  stepping,  and  failed  so  to  do,  she  was  guilty  of  con- 
tributory negligence  and  could  not  recover. 

[1]  The  learned  counsel  for  the  respondent  endeavors  to  sustain 
the  recovery  on  the  theory  that  the  jury  must  have  found  that  the  de- 
fendant was  negligent  in  repairing  the  step  and  made  it  more  danger- 
ous, and  that  the  injuries  sustained  by  plaintiff  were  directly  due 
thereto.  No  claim  is  now  made  that  any  duty  devolved  on  the  land- 
lord to  keep  the  premises  in  repair  or  to  repair  the  step.  The  rule 
is  well  settled  that  the  landlord,  in  the  absence  of  an  agreement  to 
make  repairs,  is  under  no  obligation  so  to  do,  and  that  liability  can- 
not even  be  predicated  on  his  promise  to  repair,  which  in  such  cir- 
cumstances is  without  consideration,  and  the  only  theory  on  which 
there,  could  be  liability  is  that,  having  volunteered  to  repair,  he  was 
negligent  with  respect  to  the  repairs  he  attempted  to  make,  and  in- 
creased the  danger,  and  that  the  damages  were  the  direct  result  of  his 
acts.  Wynne  v.  Haight,  27  App.  Div.  7,  50  N.  Y.  Supp.  187;  Zelzer 
v.  Cook,  62  Misc.  Rep.  471,  115  N.  Y.  Supp.  173;  Salvetta  v.  Farley, 
123  N.  Y.  Supp.  230;  Blake  v.  Fox,  17  N.  Y.  Supp.  508;  24  Cyc. 
1116,  1117.  The  learned  counsel  for  the  appellant  contends  that,  since 
the  landlord  was  under  no  obligation  to  make  the  repairs,  it  cannot 
be  maintained  on  this  evidence  that  his  efforts  in  attempting  to  secure 
the  step  resulted  in  making  it  more  dangerous  and  caused  the  injuries 
to  the  plaintiff. 

[2]  I  am  of  opinion  that  a  recovery  cannot  be  sustained  on  the 
theory  on  which  the  question  was  finally  submitted  to  the  jury.  The 
defendant,  on  the  theory  that  he  was  under  no  obligation  to  make  re- 
pairs, would  not  have  been  liable,  if  he  had  left  the  box  step  entirely 
loose  and  the  plaintiff  had  been  injured  while  using  it  in  that  condi- 
tion. The  evidence  does  not  show,  or  justify  an  inference,  that  what 
the  defendant  did,  if  anything,  in  attempting  to  secure  the  box  step, 
rendered  it  more  dangerous.  On  the  contrary,  the  evidence  on  the  part 
of  the  plaintiff  indicates  that  the  box  step  was  made  more  secure  by 
the  acts  of  the  defendant.  Since  the  defendant  was  under  no  obliga- 
tion to  repair  the  step,  and  what  he  did  in  the  premises  was  purely 
voluntary,  he  could  only  become  liable  if  the  accident  resulted  from 
his  acts.  Perhaps  the  recovery  might  be  sustained,  if  it  had  been 
the  duty  of  the  defendant,  in  undertaking  to  repair  the  step,  to  make 
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it  secure,  or  at  least  reasonably  safe.  But  I  think  that  was  not  his 
duty,  for,  being  under  no  obligation  to  repair,  he  should  not  be  held 
liable  merely  for  having  commenced  the  repairs,  or  attempted  to  re- 
pair, if  the  step  was  not  rendered  more  unsafe  by  what  he  did,  or  the 
plaintiff  was  not  misled  thereby.  He  gave  her  no  assurance  with  re- 
spect to  the  safety  of  the  step  or  the  effect  of  his  acts  thereon ;  and 
there  is  no  evidence  that  she  was  led  to  believe  that  the  step  was 
firmly  fastened  and  omitted  any  precaution  for  her  safety  that  she 
might  otherwise  have  taken.  He  merely  borrowed  her  hammer  and 
drove  some  nails  in  an  endeavor  to  secure  the  step,  and  she  knew 
before  the  accident  that  it  had  again  worked  loose  to  some  extent, 
at  least  The  plaintiff,  therefore,  failed  to  establish  a  cause  of  action. 
It  follows  that  the  judgment  and  order  should  be  reversed,  and 
verdict  set  aside,  and  complaint  dismissed,  with  costs  to  appellant. 
Settle  order  on  notice.    All  concur. 


PEOPLE  ex  rel.  HORSET  v.  GANLY,  County  Caerk.    (No.  7660.) 
(Supreme  Court,  Appellate  Division,  Eirst  Department.    July  9,  1915.) 

NOTABUSS  «=»i — FH-ING  OF  SWWATUBE — MODK. 

Under  Executive  Law  (Consol.  I^aws,  c.  18)  {  102,  declaring  that  a 
notary  public  appointed  for  one  county  may,  upon  filing  In  the  clerk's 
office  In  any  other  county  of  the  state  hla  autograph  signature  and  a  cer- 
tificate of  the  county  clerk  of  the  county  for  which  he  was  appointed, 
setting  forth  the  fact  of  appointment  and  qualification,  and  paying  to  such 
county  clerk  where  the  certificate  and  signature  are  filed  a  fee,  exercise 
all  functions  of  his  office  in  a  second  county,  a  notary,  desiring  to  act  In 
the  'second  county,  cannot  be  required  by  the  clerk  of  such  county  to  per- 
sonally appear  at  the  office  of  the  clerk  and  enter  hU  signature  In  a 
book  kept  for  that  purpose,  and  It  Is  sufllclent  If  he  send  bis  autograph 
signature  upon  a  certificate  of  the  clerk  of  the  county  In  whl<^  his 
signature  was  filed,  setting  forth  the  fact  of  his  appointment  and  qualifi- 
cation and  that  the  signature  was  genuine. 

[Ed.  Note.— For  other  cases,  see  Notaries,  Cent.  Dig.  §S  12,  13;  Dec. 
Dig.  ®=>4.] 

Appeal  from  Bronx  County  Court. 

Application  by  the  People,  on  the  relation  of  Outerbridge  Horsey, 
for  a  writ  of  mandamus  against  James  V.  Ganly,  as  Clerk  of  the  Coun- 
ty of  Bronx.  From  an  order  denying  the  motion  for  peremptory 
writ,  relator  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Outerbridge  Horsey,  of  New  York  City,  in  pro.  per. 
John  Kadel,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  relator,  having  been  duly  appointed  a  notary 
public  for  New  York  county  by  the  Governor,  qualified  as  such  by 
filing  the  certificate  of  his  appointment  in  the  office  of  the  clerk  of 
the  county  of  New  York  and  by  complying  with  the  other  requirements 
of  law  in  respect  thereto.    On  April  9,  1915,  he  forwarded  to  the  clerk 
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of  the  county  of  Bronx,  through  the  post  office,  his  autograph  signa- 
ture upon  a  certificate  of  the  clerk  of  the  county  of  New  York,  which 
certificate  set  forth  the  fact  of  his  appointment  and  qualification  as 
notary  public,  and  that  said  clerk  was  well  acquainted  with  the  hand- 
writing of  such  notary  public  and  verily  believed  that  the  signature 
thereupon  written  was  genuine.  This  certificate  was  duly  signed  and 
sealed  by  the  clerk  of  the  county  of  New  York.  Accompanying  the 
certificate  the  relator  sent  the  sum  of  $1  in  currency,  and  requested  in 
writing  the  said  clerk  of  tlie  county  of  Bronx  to  file  such  autograph 
signature  and  certificate  in  his  office,  which  said  cleric  refused  to  do, 
returning  the  paper  to  the  relator  with  a  letter  stating  that  it  would  be 
necessary  for  him  to  personally  appear  at  the  office  of  the  said  clerk 
and  enter  his  signature  in  a  book  kept  for  that  purpose.  On  April  13, 
1915,  the  relator  reforwarded  the  papers,  together  with  the  fee,  to 
said  clerk,  who  again  returned  the  same  and  refused  to  file  said  certifi- 
cate, requiring  the  relator  to  personally  appear  at  his  office  and  enter 
his  signature  in  a  book  kept  for  that  purpose. 

No  papers  were  submitted  in  opposition  to  the  motion,  so  that  the 
necessity  for  such  a  regulation  as  the  county  clerk  has  made  does  not 
appear;  nor  does  said  county  clerk  dispute  the  fact  that  the  signature 
of  the  relator  appearing  upon  the  face  of  the  certificate  of  the  clerk 
of  the  county  of  New  York  is  his  genuine  signature.  I  do  not  believe 
that  the  county  clerk  had  the  right  to  require  the  personal  attendance 
of  the  relator,  in  the  absence  of  any  valid  reason  assigned  therefor. 
Section  102  of  the  Executive  Law  reads  as  follows: 

"Sec.  102.  Notary  Public  Acting  In  More  Than  One  CJonnty.  A  notary 
public  appointed  for  any  of  the  counties  of  tbe  state,  upon  flling  In  the 
clerk's  oOice  in  any  other  county  of  tbe  state  his  autograph  signature  and 
a  certificate  of  tbe  county  clerk  of  the  county  for  which  be  was  appointed, 
setting  forth  the  fact  of  bis  appointment  and  qualification  as  such  notary 
public,  and  paying  to  said  county  clerk,  where  said  signatuie  and  cer- 
tificate are  filed,  a  fee  of  one  dollar,  may  exercise  all  tbe  functions  of 
bis  office,  in  tbe  county  In  which  such  autograph  signature  and  certificate  are 
filed  wltb  the  same  effect  in  all  respects  as  if  tbe  same  were  exercised  in  the 
county  in  which  be  resides  and  for  which  be  was  appointed.  The  county 
clerk  of  a  county  in  whose  office  any  notary  public  has  so  filed  bis  autograph 
signature  and  such  certificate,  shall,  wben  so  requested,  subjoin  to  any  cer- 
tificate of  proof  or  acknowledgment  signed  by  such  notary,  a  certificate  under 
his  baud  and  seal,  stating  that  such  notary  public  has  filed  a  certificate  of 
bis  appointment  and  qnaliflcatlons  wltb  bis  autograph  signature  in  bis  office, 
and  was  at  tbe  time  of  the  taking  such  proof  or  acknowledgment  duly  au- 
thorized to  take  tbe  same;  that  he  is  well  acquainted  wltb  tbe  handwriting 
of  such  notary  public  and  believes  that  tbe  signature  to  such  proof  or  ac- 
knowledsment  Is  is  genuine,  and  thereupon  the  instrument  so  proved  or  ac- 
knowledged and  certified  shall  be  entitled  to  be  read  in  evidence  or  to  be 
recorded  In  any  of  tbe  counties  of  tbis  state  in  respect  to  which  a  certificate 
of  a  county  clerk  may  be  necessary  for  either  purpose." 

The  relator  has  complied  with  the  requirements  of  this  section,  and 
in  the  absence  of  any  valid  reason  requiring  his  personal  appearance 
before  the  clerk  of  the  county  of  Bronx  we  think  he  was  entitled  to 
have  his  papers  filed  in  the  latter's  office. 

The  order  appealed  from  will  therefore  be  reversed,  and  the  motion 
for  a  peremptory  writ  of  mandamus  granted.    Order  filed.    All  concur. 
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PEOPLE  V.  METROPOLITAN  SURETY  CO. 

FUCHS  V.  METROPOLITAN  SURETY  CO.  (YAWGER,  Receiver). 

(No,  204-121.) 

(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

t,  Pbincipal  and  Surety  <S=82 — Contbact — LiABrLrrr  or  Subett. 

A  contract  whereby  one  of  several  contractors  agreed  to  provide  all 
the  materials  and  to  perform  all  the  work  for  the  mason  woili,  cut  stone 
work,  and  cement  concrete  work,  so  that  the  entire  building  should  be 
completed  and  ready  for  occupancy  on  or  before  September  15,  1906,  but 
not  providing  Just  when  the  work  should  be  done,  or  at  what  stages  of 
the  contract  the  other  work  should  be  introduced,  was  a  contract  to  be 
performed  in  such  a  manner  as  not  to  delay  the  other  contractors  in  per- 
forming their  work  within  the  time  provided  for  the  completion  of  the 
building,  but  did  not  make  the  contractor  an  Insurer  of  their  work ;  and 
hence,  where  the  contractor  abandoned  the  work  when  about  two-thirds 
completed,  and  when  It  was  impossible  to  complete  it  within  the  time 
named  in  the  contract,  but  It  did  not  appear  that  any  of  the  other  con- 
tractors had  been  delayed,  or  that  they  would  have  completed  their 
work  by  September  15th,  if  the  contractor  had  been  more  forward  with 
bis  work,  the  contractor's  surety  was  not  liable  for  damages  which  were 
entirely  speculative. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  {  127 ; 
Dec.  Dig.  <8=5»82.] 

2.  Pbincipal  and  Subett  ^=>101 — LiABitmr  of  SuicErr'— Suiticienot  of 
Evidence. 

In  an  action  against  a  contractor's  surety,  evidence  held  not  to  show 
any  damages  from  the  contractor's  failure  to  furnish  an  artificial  stone 
of  the  same  quality  shown  In  a  sample. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  (3ent  Dig.  {{ 
85,  439-441;    Dec.  Dig.  <S=9l61.] 

Appeal  from  Special  Term,  Albany  County. 

Proceedings  in  liquidation  by  the  People  of  the  State  of  New  York 
against  the  Metropolitan  Surety  Company.  Claim  by  Albert  Fuchs 
against  said  Surety  Company  (John  F.  Yawger,  Receiver).  From  an 
order  confirming  the  report  of  the  referee,  and  overruling  and  disallow- 
ing the  exceptions  filed  thereto,  the  claimant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Hirsh  &  Newman,  of  Brooklyn  (Benjamin  Reass  and  Max  Leflf,  both 
of  Brooklyn,  of  counsel),  for  appellant. 

Edward  R.  Finch,  of  New  York  City  (Francis  X.  Brosnan,  of  New 
York  City,  on  the  brief),  for  respondent. 

PER  CTURIAM.  The  Surety  Company  is  in  liquidation,  and  the 
appellant  has  filed  a  claim  herein  in  the  sum  of  $27,000  upon  a  bond  is- 
sued by  the  Metropolitan  Surety  Company,  claiming  that  by  reason 
of  the  default  in  the  condition  of  the  bond  he  has  been  damaged  in  an 
amount  in  excess  of  the  entire  amount  of  the  bond.  The  claim  was 
sent  to  a  referee  for  adjustment.  No  evidence  was  taken  before  the 
referee.    Depositions  were  taken  in  Chicago  and  submitted  to  the  ref- 
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eree,  who  made  a  report,  accompanied  by  an  opinion,  in  which  he  al- 
lowed the  claimant  the  sum  of  $5,352.91,  with  interest.  The  claimant 
filed  exceptions  to  the  report,  claiming  that  further  items  of  dam^e 
should  have  been  allowed.  Upon  the  receiver's  motion  to  confirm  the 
report,  the  court  at  Special  Term  overruled  the  exceptions  and  con- 
firmed the  same,  and  appeal  comes  here  from  this  order. 

On  the  6th  day  of  June,  1906,  the  Metropolitan  Surety  Company, 
as  surety,  undertook  to  guarantee  the  contract  of  J.  W.  Johnson  & 
Co.  for  the  furnishing  of  certain  work  and  materials  m  the  construction 
of  certain  buildings  at  the  comer  of  Sheridan  Road  and  Clarendon 
avenue,  Chicago,  on  lands  owned  by  the  claimant.  The  contract  pro- 
vided that  J.  W.  Johnson  &  Co.  should  furnish  "all  the  materials  and 
perform  all  the  work  for  the  mason  work,  cut  stone  work,  and  cement 
concrete  work"  for  the  buildings  referred  to  in  the  contract,  at  the 
agreed  price  of  $27,000,  and  the  work  was  to  be  done  "so  that  the  en- 
tire building  shall  be  completed,  ready  for  occupancy,  on  or  before  the 
15th  day  of  September,  1906."  It  appears  to  be  conceded  that  there  was 
a  breach  of  this  contract ;  J.  W.  Johnson  &  Co.  abandoning  the  work, 
when  it  was  about  two-thirds  completed,  on  the  14th  day  of  August, 
1906,  and  at  a  time  when  it  was  impossible  to  complete  the  buildings 
within  the  time  named  in  the  contract.  Mr.  Fuchs,  the  claimant,  took 
up  the  work  under  the  provisions  of  the  contract,  and  completed  the 
buildings  some  time  in  the  early  part  of  the  following  year,  and  he  now 
seeks  to  hold  the  Surety  Company  for  the  damages  which  he  claims  to 
have  sustained  by  reason  of  thfc  breach  of  the  contract. 

[1]  Under  the  first  point  the  appellant  contends  that  the  referee 
erred  in  disallowing  the  item  of  damage  resulting  because  J.  W.  John- 
son &  Co.  did  not  perform  the  contract  within  the  time  agreed.  We 
are  unable  to  agree  with  this  contention.  The  contract  was  not  drawn 
with  that  degree  of  particularity  which  might  be  expected  if  time  was 
of  the  essence  of  this  particular  agreement.  There  were  a  large  num- 
ber of  contractors  for  particular  portions  of  this  work.  The  firm  of 
J.  W.  Johnson  &  Co.  was  to  "provide  all  the  materials  and  to  perform 
all  the  work  for  the  mason  work,  cut  stone  work  and  cement  concrete 
work,"  and  this  was  to  be  done  "so  that  the  entire  building  shall  be 
completed  and  ready  for  occupancy  on  or  before  the  15th  day  of  Sep- 
tember, 1906" ;  but  there  was  nothing  in  the  contract  which  provided 
just  when  this  work  should  be  done,  or  at  what  stages  of  the  contract 
the  other  work  should  be  introduced.  The  work  was  two-thirds  done 
when  it  was  abandoned,  one  month  before  the  time  mentioned  for 
completion ;  but  there  is  no  evidence  that  any  of  the  other  contractors 
had  been  delayed,  or  that  they  would  have  completed  their  work  by  the 
15th  day  of  September  if  J.  W.  Johnson  &  Co.  had  been  more  forward 
with  theirs.  Clearly,  J.  W.  Johnson  &  Co.  did  not  become  insurers  of 
the  work  of  other  contractors.  The  fair  construction  of  the  contract  is 
that  it  is  to  be  performed  in  such  a  manner  as  not  to  delay  the  other 
contractors  in  performing  their  part  within  the  time  provided  for  the 
completion  of  the  building,  and  the  mere  testimony  of  builders  that  it 
would  require  a  certain  length  of  time  to  complete  the  building  after 
the  14th  day  of  August,  when  the  work  was  abandoned,  two-thirds 
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done,  is  not  sufficient  to  charge  the  surety  for  damages  for  failure  to 
complete  the  building  on  time.  It  was  necessary  to  show  that  the  fail- 
ure of  J.  W.  Johnson  &  Co.  to  progress  the  work  had  been  the  proxi- 
mate cause  of  the  failure  to  complete  the  building;  that  their  failure 
had  prevented  the  completion  of  it  on  time.  So  far  as  appears,  the 
delay  in  completion  may  have  been  due  to  the  default  of  other  con- 
tractors equally  with  J.  W.  Johnson  &  Co.  There  is  no  proof  that  any 
of  them  were  hindered  or  delayed  when  they  were  ready  to  proceed, 
and  we  agree  with  the  learned  referee  that  damages  based  upon  the 
evidence  in  this  case  would  be  entirely  too  speculative  to  be  justified. 

[2]  The  claiip  for  damages  alleged  to  be  due  to  a  failure  on  the  part 
of  J.  W.  Johnson  &  Co.  to  furnish  an  artificial  stone  of  the  quality 
shown  in  sample  is  without  merit.  The  testimony  of  entirely  reputable 
men  shows  that  the  material  is  of  good  quality,  and  there  was  an  entire 
failure  on  the  part  of  the  claimant  to  produce  evidence  that  the  mate- 
rials furnished  were  not  up  to  the  standard  of  the  sample.  The  claim- 
ant, who  was  furnished  one-half  the  sample,  could  not  produce  it  upon 
the  trial,  and  the  alleged  defects  were  so  trivial  that  even  the  claimant 
was  not  willing  to  testify  that  they  in  any  manner  lessened  the  rental 
value  of  the  premises. 

A  careful  examination  of  the  evidence  convinces  us  that  the  errors 
to  which  the  learned  referee  refers  as  being  possible  are  such  as  might 
be  complained  of  by  the  respondent  rather  than  the  appellant,  and 
that  the  case  has  been  disposed  of  with  a  close  approximation  to  jus- 
tice. 

The  order  appealed  from  should  be  affirmed,  with  costs. 


PEOPLE  ex  rd.  CANTOR  y.  BOARD  OF  CANVASSERS  OP  NEW 
XORK  COUNTT  et  aL  (No.  7422.) 

(Supreme  Court,  Appellate  DIyIsIchi,  First  Department.    July  9,  1915.) 

Elections  $=»275 — Contest — Review  of  Canvass. 

The  court  has  no  Inherent  power  to  review  the  action  of  the  election 
officers  or  boards  of  canvassers,  and  has  no  authority  to  vacate  a  cer- 
tificate of  election  Issued  by  the  state  board  of  canvassers. 

f  Ed.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  {{  250-256 ;  Dec. 
Dig.  «=>275.] 

Ajppeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  People,  on  relation  of  Jacob  A.  Cantor,  against 
the  County  Board  of  Canvassers  of  the  County  of  New  York  and 
others,  in  which  Isaac  Spiegel  intervened.  From  an  order  denying  a 
motion  to  cancel,  vacate,  and  annul  a  statement  of  the  result  of  a  can- 
vass by  the  County  Board  of  Canvassers  of  the  County  of  New  York, 
and  a  certificate  of  election  issued  by  the  State  Board  of  Canvassers 
of  the  state  of  New  York,  relator  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 
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Thomas  F.  Gilroy,  of  New  York  City,  for  appellant. 
Terence  Farley,  of  New  York  City,  for  respondent. 
Leonard  J.  Obermeier,  Deputy  Atty.  Gen.,  fer  State  Board  of  Can- 
vassers. 
A.  S.  Gilbert,  of  New  York  City,  for  respondent  intervener. 

PER  CURIAM.  It  is  well  settled  that  the  court  has  no  inherent 
power  to  review  the  action  of  the  election  officers  or  boards  of  can- 
vassers, but,  before  it  can  act,  must  find  authority  to  do  so  in  the  Elec- 
tion Law.  Matter  of  Tamney  v.  Atkins,  209  N.  Y.  202,  102  N.  E.  567. 
We  find  no  provision  of  law  authorizing  the  court  to  vacate  the  cer- 
tificates against  which  this  motion  was  directed. 

Order  affirmed,  with  $10  costs  and  disbursements  to  the  intervener, 
respondent  Isaac  Spiegel. 


GREGORT  v.  BINGHAMTON  TRUST  CO.  et  al.    (Na  14»-81.) 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  1,  1916.) 

1.  Banks  and  Bankino  €=3314 — Duties  of  Director8— Stattote. 

Under  Laws  1906,  c.  481,  requiring  the  board  of  directors  of  every  bank 
and  trust  company  to  examine  Into  Its  books,  papers,  and  affairs,  so  as 
to  ascertain  the  value  and  security  of  its  loans,  and  to  inform  themselves 
as  to  the  condition  of  the  company,  the  directors  cannot  be  heard  to  say 
that  they  did  not  know  what  a  fair  and  intelligent  discbarge  of  tbdr 
duties  must  have  disclosed. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {  121 : 
Dec.  Dig.  <S=>314.] 

2.  Bankbdptci  ®=>303 — ^Action  by  Trustee — Suffioiknoy  of  Evidenck — 

Fkaud. 

Evidence  in  an  action  by  a  trustee  In  bankruptcy  of  a  banking  firm 
to  recover  notes  which  defendant  trust  company  had  received  from  the 
bankrupt  held  to  sustain  a  finding  of  a  fraudulent  conspiracy  to  use  de- 
fendants' funds  to  give  the  appearance  of  solvency  to  the  bankrupt  in 
fraud  of  its  creditors  and  depositors. 

[Ed.  Xote. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  458-462; 
Dec.  Dig.  <S=»303.] 

3.  Fraud  ^^58 — Evidence. 

While  fraud  must  be  proved,  it  may  be  an  inference  from  the  estab- 
lished facts. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  §g  65-59 ;  Dec.  Dig. 
«=»58.] 

4.  Bankbuptct  «=3279— Fkaudousnt  Conspibaot  Against  CBEDrroBS-^RB- 

CO VEST. 

In  such  case  the  trust  company  became  responsible  for  damage  to  the 
bankrupt  firm's  creditors  and  depositors,  who  were  not  in  a  position  ta 
protect  themselves,  so  that  the  trustee  in  bankruptcy  might  recover  the 
notes,  etc.,  received  from  the  bankrupt. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  ft  418-424; 
Dec.  Dig.  «=»279.] 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  William  M.  Gregory,  as  trustee  in  bankruptcy  of  Charles 
J.  Knapp  and  others,  individually  and  as  constituting  the  firm  of 
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Knapp  Bros.,  against  the  Binghamton  Trust  Company  and  George  C. 
Van  Tuyl,  Jr.,  as  Superintendent  of  Banks  of  the  State  of  New  York. 
From  a  judgment  for  plaintiff,  entered  on  a  verdict,  and  from  orders 
denying  a  new  trial  and  awarding  an  additional  allowance  to  the  plain- 
tiff, defendants  appeal.    Judgment  and  orders  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

McManus  &  Buckley,  of  Binghamton  (D.  Cady  Herrick,  of  Albany, 
of  counsel),  for  appellants. 

E.  D.  Gumming,  of  Deposit  (Harvey  D.  Hinman,  of  Binghamton,  of 
•counsel),  for  respondent. 

WOODWARD,  J.  Heretofore  the  Binghamton  Trust  Company 
brought  an  action  against  the  plaintiff  in  this  action  to  recover  cer- 
tain promissory  notes  held  by  the  latter  in  his  capacity  of  trustee  in 
bankruptcy.  This  action  resulted  in  a  verdict,  directed  by  the  court,  in 
favor  of  the  plaintiff,  upon  which  a  judgment  was  entered.  Appeal 
<oming  to  this  court,  the  judgment  was  reversed ;  it  being  held  that  the 
trial  court  erred  in  refusing  to  permit  the  defendant  in  that  action  to 
prove  that  the  Binghamton  Trust  Company  had  been  engaged  in  a 
fraudulent  conspiracy  with  the  firm  of  Knapp  Bros.,  private  bankers, 
represented  by  the  trustee  in  bankruptcy.  A  new  trial  was  granted, 
but  it  would  seem  that  the  case  was  abandoned,  and  the  defendant  in 
that  action  has  now  brought  an  action  against  the  Binghamton  Trust 
Company  to  recover  certain  other  promissory  notes"held  by  the  Trust 
Company,  and  which  came  to  it  through  Knapp  Bros.  This  action 
has  resulted  in  a  judgment  in  favor  of  the  plaintiff,  and  the  Bingham- 
ton Trust  Company  appeals  from  such  judgment. 

The  broad  question  of  law  underlying  the  present  action  was  consid- 
ered and  determined  in  the  previous  action,  and,  upon  the  trial,  the  case 
appears  to  have  been  conducted  within  the  lines  suggested  in  the  opin- 
ion of  this  court  in  Binghamton  Trust  Co.  v.  Gregory,  148  App.  Div. 
520,  132  N.  Y.  Supp.  950.  It  is  only  necessary,  therefore,  to  consider 
new  phases  developed  upon  the  trial  of  the  action,  under  a  complaint 
setting  out  an  alleged  fraudulent  conspiracy  to  delay,  defeat,  and  de- 
fraud the  creditors  of  Knapp  Bros.,  who  are  represented  here  by  the 
plaintiff. 

The  complaint  alleges  the  copartnership  of  Charles  J.  Knapp,  Charles 
P.  Knapp,  Morris  Knapp,  and  Florence  Knapp  Yocum  under  the  name 
of  Knapp  Bros.,  doing  business  as  private  bankers  at  Deposit  and  Calli- 
coon,  in  the  counties  of  Broome  and  Sullivan ;  their  bankruptcy,  and 
the  appointment  of  the  plaintiff  as  trustee  in  bankruptcy ;  the  existence 
of  the  Binghamton  Trust  Company  as  a  domestic  corporation,  and  that 
it  had  been  taken  possession  of  by  the  defendant  George  C.  Van  Tuyl, 
Jr.,  superintendent  of  banks,  who  was  engaged  at  the  time  of  the  com- 
mencement of  this  action  in  liquidating  its  affairs.  It  is  further  al- 
leged that  Knapp  Bros,  were,  and  for  a  long  time  had  been,  insolvent, 
and  that  they  received  deposits  of  money  to  large  amounts  during,  and 
knowing  of  their,  insolvency,  the  same  not  being  known  to  the  said 
depositors;  that  the  Binghamton  Trust  Company,  whose  president 
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was  Charles  J.  Knapp,  a  member  of  the  firm  of  Knapp  Bros.,  advanced 
to  the  said  firm  of  Knapp  Bros,  a  sum  of  money  exceeding  $600,000, 
and  that  it  was  necessary  for  said  firm  of  Knapp  Bros,  to  obtain  the 
money  so  loaned  from  the  said  Binghamton  Trust  Company  in  order  to 
enable  it  to  continue  in  business,  and  that  the  same  was  loaned  by  the 
said  Trust  Company  to  said  firm  of  Knapp  Bros,  with  the  intent  and 
purpose  that  the  same  should  be  used  to  enable  the  said  firm  of  Knapp 
Bros,  to  maintain  the  appearance  of  being  solvent,  and  to  continue  the 
banking  business  of  said  firm,  so  as  to  invite  deposits  of  money  with 
said  firm  and  for  the  purpose  of  fostering  private  enterprises  and 
speculations,  in  which  the  members  of  said  firm  and  their  relations 
were  financially  interested,  and  in  loans  to  members  of  said  firm  and 
their  relations,  and  that  in  consideration  of  said  indebtedness  of  said 
firm  to  the  said  Binghamton  Trust  Company,  and  with  the  intent  to 
hinder,  delay,  and  defraud  the  creditors  of  the  firm  of  Knapp  Bros., 
such  firm  made  to  said  Trust  Company,  and  the  Trust  Company  took 
and  received  from  said  firm  of  Knapp  Bros.,  during  said  period  when 
such  loans  were  made,  transfers  of  commercial  paper,  constituting 
substantially  all  of  the  property  which  said  firm  of  Knapp  Bros,  owned, 
and  which  included  the  notes  mentioned  in  the  complaint;  that  the 
Binghamton  Trust  Company  permitted  such  indebtedness  to  be  in- 
curred and  took  transfers  of  the  property  of  the  firm  of  Knapp  Bros, 
with  the  knowledge  that  such  firm  of  Knapp  Bros,  was  insolvent,  and 
by  the  concealment  of  such  insolvency  was  wrongfully  and  unlawfully 
and  fraudulently  obtaining  and  receiving  deposits  of  money  from  many 
persons  with  the  intent  to  cheat  and  defraud  said  depositors  of  the 
money  intrusted  to  said  firm,  and  with  knowledge  that  the  property 
transferred  to  the  said  Binghamton  Trust  Company  constituted  the 
greater  part  of  the  property  of  said  firm. 

The  answer  does  not  deny  the  partnership,  the  bankruptcy,  the  ex- 
istence of  the  Binghamton  Trust  Company,  or  its  being  taken  posses- 
sion of  by  the  banking  department,  but  denies  all  of  the  other  material 
allegations  of  the  complaint,  and  alleges  affirmatively  that  the  notes  in 
question  were  taken  by  the  Binghamton  Trust  Company  in  the  ordinary 
course  of  business,  and  that  it  is  the  owner  and  holder  of  the  said  notes 
mentioned  and  described  in  the  complaint,  and  that  the  plaintiflF  failed 
to  make  a  claim  under  the  provisions  of  section  19  of  the  Banking  Law 
of  the  state  of  New  York.  It  is  further  alleged  that,  if  a  cause  of  ac- 
tion exists  at  all,  it  is  vested  in  the  depositors  of  Knapp  Bros,  rather 
than  in  the  trustee  in  bankruptcy,  and  that  many  of  he  notes  were  val- 
ueless and  uncollectible,  etc. 

The  practical  question  presented  by  the  litigation  is  whether  the  loss 
is  to  fall  upon  the  depositors  of  the  Binghamton  Trust  Company  or 
upon  the  depositors  of  Knapp  Bros.  If  the  notes  belong  to  the  Trust 
Company,  then  the  loss  must  fall  upon  the  depositors  of  Knapp  Bros. ; 
and  the  converse  of  this  proposition  is  true,  so  that,  while  the  form 
of  the  action  is  between  the  trustee  in  bankruptcy  of  Knapp  Bros,  and 
the  Binghamton  Trust  Company,  in  substance  it  is  a  controversy  be- 
tween the  depositors  of  these  two  institutions.  The  jury  has  found, 
after  a  long  and  tedious  trial,  that  the  Binghamton  Trust  Company, 
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under  the  presidency  of  Charles  J.  Knapp,  one  of  the  members  of  the 
firm  of  Knapp  Bros.,  has  been  a  party  to  the  fraudulent  transaction 
alleged  in  the  complaint,  and  we  are  asked  to  reverse  that  verdict,  in 
the  face  of  the  fact  that  we  are  committed  to  the  general  theory  upon 
which  the  action  has  been  tried.  It  appears  clearly  from  the  record 
that  the  Binghamton  Trust  Company  has  advanced  to  Knapp  Bros, 
sums  of  money  largely  in  excess  of  the  notes  which  are  involved  in 
this  controversy,  and  the  first  impression  would  naturally  be  that  there 
was  small  foundation  for  the  charge  that  the  depositors  of  Knapp 
Bros,  had  been  wronged  by  this  course  of  dealing.  Naturally,  if  Knapp 
Bros,  had  received  from  the  Binghamton  Trust  Company  $200,000 
in  excess  of  the  amount  the  latter  had  taken  away  in  notes,  it  would 
seem  that  the  depositors  of  Knapp  Bros,  would  be  benefited  thereby; 
but  when  we  go  beneath  the  surface  of  things,  and  follow  through 
the  hundreds  of  pages  of  evidence  the  system  which  was  developed 
between  these  two  institutions,  it  will  appear  that  the  large  excess  of 
loans  made  to  Knapp  Bros,  of  the  funds  of  the  Binghamton  Trust 
Company,  and  which  were,  by  Knapp  Bros.,  loaned  to  the  individual 
members  of  the  firm  of  Knapp  Bros.,  their  relatives,  and  business  as- 
sociates, this  was  but  a  necessary  step  in  the  carrying  out  of  the  fraud- 
ulent purpose  of  making  the  depositors  of  Knapp  Bros."  tributary  to 
the  Binghamton  Trust  Company  and  the  individual  undertakings  of 
Knapp  Bros,  and  their  relatives  and  friends.  In  other  words,  for  many 
years  prior  to  the  collapse  of  the  Binghamton  Trust  Company  and  the 
two  private  banks  of  Knapp  Bros.,  if  the  Binghamton  Trust  Company 
had  failed  to  make  the  loans  to  the  firm  of  Knapp  Bros.,  the  latter 
would  have  been  forced  to  retire  from  business,  for  they  were  unques- 
tionably insolvent  during  most  of  the  time  between  the  establishing  of 
these  private  banks  in  1903  and  their  bankruptcy  in  1909. 

It  is  impossible  to  read  the  record  in  this  case  and  not  come  to  the 
conclusion  that  Charles  J.  Knapp,  president  of  the  Binghamton  Trust 
Company,  was  the  dominant  force  in  the  firm  of  Knapp  Bros.;  that 
he  practically  fixed  the  policy  and  determined  the  details  of  the  man- 
agement of  both  of  these  private  banks,  attending  to  their  financial 
affairs  in  their  relations  with  New  York  and  Albany  bankn-.g  institu- 
tions, as  well  as  conducting  the  various  speculative  enterprises  in  which 
Knapp  Bros,  and  their  relatives  and  friends  were  interested,  including 
dealings  in  stocks  on  margin.  Being  thus  intimately  associated  with 
Knapp  Bros.,  he  must  be  deemed  to  have  known  of  their  financial  sit- 
uation, and  it  clearly  appears  from  the  correspondence  that  such  was 
the  case,  and  the  loans  from  time  to  time  from  the  Binghamton  Trust 
Company  were  made  for  the  purpose  of  maintaining  the  credit  of 
Knapp  Bros.,  who  were  constantly  engaged  in  highly  speculative  enter- 
prises, which  reasonably  honest  and  intelligent  men  must  have  known 
could  have  but  one  result.  Many  of  these  loans  were  made  in  the  form 
of  transfers  at  New  York  banks  of  Trust  Company  funds  to  the  ac- 
count of  Knapp  Bros.,  when  the  latter  would  be  overdrawn  and  their 
paper  was  being  dishonored,  so  that,  in  so  far  as  Charles  J.  Knapp  is 
concerned,  he  unquestionably  knew  that  the  Binghamton  Trust  Com- 
pany was  being  used  to  give  a  fraudulent  and  fictitious  credit  to  Knapp 
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Bros.*  private  banks,  by  means  of  which  the  people  of  Deposit  and 
Callicoon  were  being  induced  to  make  deposits,  without  any  opportuni- 
ty of  knowing  the  inside  workings  of  this  financial  machine. 

While  the  defendant  urges  that  the  evidence  does  not  establish  that 
Charles  J.  Knapp  knew  of  these  facts,  so  as  to  establish  actual  knowl- 
edge on  his  part,  it  does  not  rely  upon  this  proposition.  It  urges  that, 
assuming  that  Charles  J.  Knapp  did  have  knowledge  of  the  insolvency 
of  Knapp  Bros,  and  advanced  the  money  of  the  Trust  Company  in 
the  manner  alleged  in  the  complaint,  still  that  knowledge  is  not  to  be 
imputed  to  the  defendant  Trust  Company.  This  is  upon  the  the- 
ory that  when  an  agent  forms  tlie  purpose  of  dealing  with  his  prin- 
cipal's property  for  his  own  benefit  and  advantage,  or  the  benefit  and 
advantage  of  other  persons  who  are  opposed  in  interest,  he  ceases 
in  fact  to  be  an  agent  acting  in  good  faith  for  his  principal,  and 
the  presumption  that  he  has  disclosed  all  the  facts  that  have  come 
to  his  knowledge  no  longer  prevails.  Jacobus  v.  Jamestown  Man- 
tel Co.,  211  N.  Y.  154,  105  N.  E.  210.  This  rule,  no  doubt,  is  cor- 
rect in  relation  to  certain  conditions,  and  it  might  be  that,  if  Charles  J. 
Knapp  had  simply  taken  out  the  amount  of  money  and  turned  it  over 
to  Knapp  Bros.,  there  would  be  some  room  for  the  application  of  this 
rule ;  but  here  the  dealings  covered  a  series  of  years,  involving  the  set- 
tled policy  of  the  Trust  Company,  and  the  practical  question  is  wheth- 
er the  knowledge  which  he  had  belonged  to  the  Trust  Company  by 
reason  of  all  the  relations — whether  the  facts  are  such  that  the  Trust 
Company,  in  the  discharge'  of  its  duties,  must  have  known  the  facts 
which  were  known  to  its  president 

The  most  of  the  transactions  are  evidenced  by  writings.  Letters 
passed  between  Knapp  Bros,  and  Charles  J.  Knapp  which  were  in- 
tended to  disclose  the  fact  that  there  was  an  improper  use  of  the  funds 
of  the  Trust  Company,  and  the  records  show  that  the  banking  depart- 
ment was,  at  intervals,  engaged  in  criticisms  of  the  management  of  the 
Trust  Company,  particularly  in  connection  with  the  affairs  of  Knapp 
Bros.,  who  were  not  at  that  time  under  the  supervision  of  the  banking 
department,  and  if  the  board  of  directors  did  not  have  notice  of  the 
condition,  it  was  because  they  purposely  refused  to  open  their  eyes  to 
the  most  obvious  of  facts.  Chapter  481  of  the  L,aws  of  1906  provided 
that: 

It  "shall  b«  the  duty  of  the  board  of  directors  of  every  bank  and  tmst  com- 
pany In  the  months  of  April  and  October  In  each  year  to  examine,  or  to 
canso  a  committee  of  at  least  three  of  its  members  to  examine,  fully  into 
the  books,  papers  and  affairs  of  the  bank  or  trust  company  of  which  they 
are  directors,  and  particularly  into  the  loans  and  discounts  thereof,  with  a 
special  view  of  ascertaining  the  value  and  security  thereof,  and  of  the  col- 
lateral security,  If  any,  given  In  connection  therewith,  and  Into  such  other 
matters  as  the  superintendent  of  banks  may  reyuire.  •  •  •  Within  ten 
days  after  the  completion  of  each  of  such  examliiations  a  report  in  writing 
thereof,  sworn  to  by  the  directors  making  the  same,  shall  be  made  to  the 
tKiard  of  directors  of  such  bank  or  trust  company,  be  placed  on  flic  In 
said  hank  or  trust  company,  and  a  duplicate  thereof  filed  in  the  bank- 
ing department.  Such  report  shall  particularly  contain  a  statement  of 
the  assets  and  liabilities  of  the  bank  or  trust  company  examined,  as 
shown  b.v  the  books  of  the  bank  or  trust  company,  together  with  any  de- 
ductions from  the  assets,  or  additions  to  liabilities,  which  such  directors  or 


Digitized  by 


Google 


Sup.  Ct)  OBEGOBT  v.  BINOHAUTON  TRT7ST  OO.  381 

committee,  after  Etach  examination,  may  determine  to  maker  It  shall  also 
contain  a  statement,  in  detail,  of  loans,  if  any,  which  In  their  opinion  are 
worthless  or  doubtful,  together  with  their  reasons  for  so  regarding  them; 
also  a  statement  of  loans  made  on  collateral  security  which  in  their  opinion 
are  insufficiently  secured,  giving  in  each  case  the  amount  of  the  loan,  the  name 
and  market  value  of  the  collateral,  if  it  has  any  market  value,  and,  if  not,  a 
statement  of  that  fact  and  Its  actual  value  as  nearly  as  possible.  Such  report 
shall  also  contain  a  statement  of  overdrafts,  of  the  names  and  amounts  of 
such  as  they  consider  worthless  or  doubtful,  and  a  full  statement  of  such 
other  matters  as  afCect  the  solvency  and  soundness  of  the  institution." 

If  we  assume  that  the  board  of  directors  did  its  duty  as  prescribed 
by  the  statute,  it  must  be  obvious  that  they  would  necessarily  have 
found  the  loans  made  to  Knapp  Bros.,  and  these  should  have  demanded 
such  a  d^^ee  of  scrutiny  as  must  have  developed  the  true  situation. 
Add  to  this  the  fact  that  the  banking  department  from  time  to  time 
drew  attention  particularly  to  the  relation  existing  between  Knapp 
Bros,  and  the  Binghamton  Trust  Company,  and  it  must  be  clear  that 
the  directors  either  did  not  perform  the  duty,  or  that  they  must  have 
known  the  facts  which  the  evidence  clearly  shows  was  known  to  the 
president  of  the  corporation. 

[1]  Directors,  specially  charged  by  the  statute  to  know  the  condition 
of  the  institution,  cannot  be  heard  to  say  that  they  did  not  know  the 
things  which  a  fair  and  intelligent  discharge  of  the  duties  must  have 
disclosed.  There  was  an  overdraft  on  the  part  of  the  Knapp  Bros, 
almost  continuously  from  the  organization  of  the  private  banks  to  the 
date  of  their  closing,  and  this  overdraft  was  continually  growing, 
through  manipulations  designed  to  preserve  the  credit  of  Knapp  Bros., 
and  no  board  of  directors,  or  intelligent  committee,  could  look  upon 
this  condition  and  discharge  its  obligations,  without  looking  into  the 
relations  existing  between  the  president  of  the  company  and  a  partner- 
ship of  which  he  was  the  dominant  spirit  and  discovering  what  is 
known  now  throughout  the  community. 

[2-4]  It  is  undoubtedly  true,  as  suggested  by  the  defendant,  tliat 
fraud  must  be  proved,  but  fraud  is  an  inference  growing  out  of  estab- 
lished facts,  and  there  can  be  no  doubt  that  the  jury  in  the  present 
case  was  justified  in  drawing  the  inference  that  the  Binghamton  Trust 
Company,  knowing  the  insolvency  of  the  Knapp  Bros.,  was  using  its 
funds  for  the  purpose  of  giving  a  false  character  to  Knapp  Bros.,  as 
bankers,  and  thus  inducing  the  deposits  of  money  which  otherwise 
would  not  have  been  available  for  the  manipulations  which  Charles  J. 
Knapp  and  his  associates  were  carrying  on ;  that  the  Binghamton  Trust 
Company,  through  its  board  of  directors,  knew  the  fraudulent  purpose 
underlying  the  loans  and  thus  became  responsible  for  the  results  fol- 
lowing to  persons  who  were  not  in  a  position  to  protect  themselves. 
There  was  no  payment  in  good  faith  of  the  purchase  price  of.  the 
notes  in  question.  They  were  simply  put  through  a  given  course  for 
the  purpose  of  consummating  the  fraud,  and  the  jury  could  hardly  do 
less  than  reach  the  conclusion  which  was  reached. 

We  fail  to  discover  the  presence  of  any  irrelevant  or  immaterial  evi- 
dence to  the  prejudice  of  the  defendant.  There  is  undoubtedly  some 
of  the  testimony  which  adds  nothing  of  importance  to  the  case;  but 
here  it  is  necessary  to  spell  out  fraud  from  a  series  of  incidents  in  a 
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long  course  of  business,  where  the  plaintiff  is  obliged  to  grope  some- 
what in  the  dark,  and  where  all  of  the  available  facts  are  brought  for- 
ward, some  of  them  valuable  in  support  of  the  defendant's  contention, 
it  is  hardly  to  be  expected  that  a  court  will  overrule  a  verdict  of  a 
jury,  unless  it  can  be  clearly  pointed  out  that  the  evidence  was  im- 
properly in  the  case  and  resulted  in  prejudice  to  the  party  complaining. 
The  judgment  and  order  appealed  from  should  be  affirmed,  wiSi 
costs.    AH  concur. 


MEKKI  v,  HOLBROOK,  CABOT  &  ROLLINS  CORPORATION.    (No.  7456.) 
(Supreme  Court,  Appellate  Division,  First  Department    July  0,  1915.) 

1.  Master    and    Sbbvawt    «=!>278 — ^Liabiutt    fob    Injhbies — Imsfkotiok — 

Questions  of  Fact. 

In  an  action  against  a  tunnel  construction  company  for  Injuries  to  a 
shoveler  tbrough  rock  falling  from  the  roof  of  the  tunnel,  a  verdict  for 
plaintiff,  based  upon  negligence  as  to  scaling  and  Inspecting  the  tunnel 
roof,  held  against  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dl«.  {{ 
954,  956-958,  960-969,  971,  972,  977;   Dec.  Dig.  <S=27S.] 

2.  Master  and  Servant  <e=a293 — IiIABIuty  tob  iNJUBfiEe — SAns  Placb — In- 

structions. 

In  an  action  against  a  tunnel  construction  company  for  Injuries  to  a 
shoveler  by  rock  falling  from  the  roof  of  the  tunnel,  an  Instruction  that 
the  master  is  chargeable  with  the  duty  to  provide  an  employ^  with  a 
reasonably  safe  place  in  which  to  work,  that  the  rule  applies  where  the 
place  was  prepared  for  the  servant  when  he  began  work,  or  where  be  be- 
gan work  with  an  assurance  of  safety,  and  that  such  duty  cannot  be 
delegated,  was  error,  since  the  doctrine  of  safe  place  Is  not  applicable, 
where  the  danger  is  due  to  the  manner  in  which  the  work  is  prosecuted. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U 
1148-1156,  115&-1160;   Dec.  Dig.  <S=s293.1 

3.  Master  and  Servant  4=>28^— Actions  fob  Injuries — Place  of  Wobk — 

Question  fob  Jubt. 

In  an  action  against  a  tunnel  construction  company  for  injuries  to  a 
shoveler  through  rock  falling  from  the  roof  of  the  tunnel,  evidence  that 
plaintiff's  foreman  ordered  him  to  work  at  the  place  where  he  was  in- 
jured, after  having  his  attention  called  to  a  prior  fall  of  stone  and  having 
promised  to  fix  it,  was  sufficient  to  warrant  the  submission  of  the  issue 
of  negligence  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Ont  Dig.  {i 
1001,  1006,  1008,  1010-1016^  1017-1033,  1036-1042,  1044,  104^-1050;  Dea 
Dig.  <S=»286.] 

Scott,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Bela  Mekki  against  the  Holbrook,  Cabot  &  Rollins  Cor- 
poration. From  a  judgment  for  plaintiff,  and  an  order  denying  a  new 
trial;  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Benjamin  Patterson,  of  New  York  City  (George  Bell,  of  New  York 
City,  on  the  brief),  for  appellant 
Don  R.  Almy,  of  New  York  City,  for  respondent 

^ — .Pnr  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Ulgeets  ft  Indeze* 
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CLARKE,  J.  [1]  The  defendanf  had  a  contact  for  the  construc- 
tion of  the  Catskill  aqueduct.  At  Sixth  street  and  Third  avenue  the 
tunnel  was  over  700  feet  below  the  surface.  The  work  was  carried 
on  night  and  day  by  three  shifts,  working  eight  hours  each.  The  plain- 
tiff was  a  mucker,  engaged  in  shoveling  the  blasted  rock  into  cars.  He 
had  been  on  this  job  more  than  two  weeks.  His  hours  were  from  8 
in  the  morning  to  4  in  the  afternoon.  On  the  day  before  the  accident 
the  defendant  removed  certain  timbering  which  had  been  in  place  for 
some  time.  This  timbering  consisted  of  three  frames,  called  bents, 
composed  of  lOxlO-inch  timbers  placed  6  feet  apart,  so  that  from  the 
first  to  the  last  bent  was  a  space  of  12  feet.  This  timbering  had  been 
placed  as  a  precautionary  measure,  solely  to  sustain  a  rock  in  the  roof 
of  the  tunnel,  about  10  feet  long,  which  projected  about  2  feet,  during 
the  process  of  construction,  until  the  time  came  to  trim.  There  was 
no  necessity  for  placing  the  timbering  for  any  other  purpose.  The  rock 
was  solid.  At  the  time  of  the  accident  the  tunnel  had  been  completely 
driven,  and  the  trimming  was  being  done.  It  was  not  practicable  to 
do  that  work  at  the  locus  in  quo  while  the  timbering  was  in  place.  On 
the  day  before  the  accident,  and  before  the  removal  of  any  of  the  tim- 
bering, holes  were  bored  in  this  rock,  and  on  the  same  day,  after  the 
timbering  was  removed,  these  holes  were  filled  with  explosives  and 
this  overhanging  rock  was  blasted  or  "shot"  out  of  the  roof.  All  this 
was  done  on  the  day  before  the  accident  and  while  the  plaintiff  was 
there.  Immediately  after  the  firing  of  this  shot,  plaintiff's  shift  being 
over,  he  quit  work,  and  came  back  the  next  morning  at  8. '  In  the  inter- 
venii^  16  hours  work  had  been  continued  by  the  other  shifts. 

Cameron,  the  night  superintendent,  who  had  8  years'  experience  in 
tunnel  work  and  was  on  duty  from  8  o'clock  in  the  evening  of  the 
night  before  the  accident  until  8  o'clock  the  next  morning,  when  plain- 
tiff went  to  work,  testified  that  he  saw  the  foreman  take  his  men  in 
there,  and  they  scaled  the  place  thoroughly,  jnd  sounded  the  rock,  and 
when  it  was  in  shape  they  went  back  and  worked  again ;  that  he  ex- 
amined that  work  after  it  was  done  and  found  it  was  perfectly  safe ; 
that  the  condition  of  the  roof  before  he  left  in  the  morning  at  8  o'clock 
was  all  right;  that  he  examined  it  and  inspected  it;  that  he  sounded 
the  rock  after  they  got  through  scaling,  and  there  was  nothing  there 
to  be  taken  down,  so,  as  far  as  he  could  see,  it  was  all  right. 

Uyder,  a  driller  with  5  years'  tunnel  experience,  testified  that  the 
day  before  the  accident,  after  the  shot  was  fired,  he  and  another  dril- 
ler had  scaled  for  one  hour  after  the  shot  was  fired ;  that  on  the  next 
morning  he  went  to  work  at  8  o'clock;  that  they  were  scaling  when 
they  first  came  down  in  the  morning;  "got  hold  of  an  iron  bar  and 
scaled  the  loose  rocks  down,  and  after  that  we  were  getting  raady  to 
start  to  drill  after  we  knock  all  the  loose  stuff  down;"  that  they  did 
not  leave  any  loose  stones. 

Samarsky,  who  was  plaintiff's  foreman,  and  had  been  foreman  for 
8  years  in  tunnels,  testified  that  he  had  two  drill  runners  with  him 
when  the  accident  happened ;  that  the  first  thing  in  the  morning  he 
had  scaled  out;  he  took  the  two  drill  runners,  and  his  two  helpers, 
they  had  eight-pound  hammers  and  steel  bars,  "and  the  men  with  the 
bar  reached  up  and  pinch  all  the  rock  that  he  saw  loose — strikes  the 
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rock  with  the  bar — ^if  the  rock  is  loose  they  put  the  bar  in  the  crack 
and  hit  it  with  a  hammer  and  knock  the  stones  down ;"  that  after  he 
had  gone  through  this  operation  that  morning  there  was  no  evidence 
to  him  that  there  was  any  stone  loose  in  the  roof;  that  he  did  not 
know  or  believe  that  there  was  any  stone  loose  in  the  roof  before  the 
accident ;  that  he  had  four  men  assisting  him  that  morning  before  the 
muckers  were  put  to  work.  There  was  other  evidence  as  to  scaling 
and  inspection. 

The  plaintiff's  story  was  that  at  about  half  past  8  a  small-sized  rock 
fell  down ;  that  he  jumped  away,  and  called  the  foreman,  and  showed 
him  what  had  happened ;  that  the  foreman  came  and  looked  at  it,  and 
told  plaintiff,  "I  will  have  it  fixed,"  and  to  go  down  and  work ;  that 
he  went  on  working,  and  that  between  9  and  10  a  little  rock  fell  on 
his  neck;  that  he  tried  to  jump  away  and  hollered,  "Look  out  every- 
body I"  but  a  big  rock  fell,  rolled  over,  caught  him  on  his  left  hip,  knee, 
and  feet,  and  caused  the  injuries  complained  of. 

There  is  no  doubt  that  the  plaintiff  was  injured  by  a  fall  of  rock 
from  the  roof.  But  no  one  corroborates  his  testimony  as  to  an  earlier 
fall  of  a  small  stone  at  half  past  8,  and  the  foreman  positively  denies 
it,  as  well  as  any  conversation  with  plaintiff  about  it,  or  telling  him 
he  would  fix  it. 

The  evidence  in  regard  to  scaling  is  conclusive.  Indeed,  the  learned 
court  charged : 

"If  the  scalers  failed  to  discover  the  danger  of  the  rock  falling  after  they 
had  been  directed  to  do  so  by  the  foreman,  or  If  they  omitted  to  properly  scale, 
then  the  Injury  to  plaintiff  resulted  from  the  negligence  of  the  scalers,  and 
for  that  negligence  defendant  is  not  liable." 

He  also  charged : 

"Risks  inherent  In  the  work,  and  which  remain  after  the  master  has  used 
reasonable  care,  are  necessary  risks,  for  which  the  master  is  not  responsible." 

[2]  The  defendant  asked  the  court  to  charge  that  the  common-law 
rule  of  the  safe  place  to  work  does  not  apply  to  the  facts  in  this  case, 
which  was  denied,  and  exception  taken.    He  did  charge :  , 

"The  master  is  also  chargeable  by  law  with  the  du(7  to  provide  an  employ^ 
with  a  reasonably  safe  place  in  which  to  work." 

"Where  the  place  was  prepared  for  the  servant,  when  he  began  work,  or 
where  he  began  work,  with  an  assurance  of  safety,  then  the  rule  does  apply." 

"The  duty  to  provide  a  safe  place  is  one  which  the  master  cannot  delegate  to 
relieve  himself  from  liability." 

"To  summarize:  By  the  act  of  the  foreman,  by  the  failure  to  perform  or 
give  the  plaintiff  a  saf6  place,  was  the  defendant  negligent?  If  he  was,  he  is 
liable." 

The  defendant  excepted  to  that  part  of  the  charge  which  left  to 
the  jury  as  a  question  of  fact  whether  or  not  this  plaintiff  was  given 
a  safe  place.  We  think  that  the  doctrine  of  safe  place  was  not  ap- 
plicable to  the  facts  of  this  case  (Citrone  v.  O'Rourke  Engineering 
Const.  Co.,  188  N.  Y.  339,  80  N.  E.  1092,  19  L.  R.  A.  [N.  S.]  340; 
Henry  v.  Hudson  &  Manhattan  R.  R.  Co.,  201  N.  Y.  140,  94  N.  E. 
623),  and  that  it  is  distinguishable  "from  our  recent  decision  in  Ritolio 
V.  Bradley  Contracting  Co.,  166  App.  Div.  836,  152  N.  Y.  Supp.  307. 
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We  think  the  error  in  the  charge  as  to  safe  place  to  work  requires 
reversal,  and  that  the  verdict  was  clearly  against  the  weight  of  evi- 
dence as  to  negligence  in  scaling  and  inspection. 

[3]  We  cannot,  however,  say  there  was  no  evidence  to  go  to  the 
jury,  because  plaintiff  testified  that  his  foreman  had  ordered  him  to 
work  at  the  place  where  he  was  injured  after  having  his  attention 
called  to  the  prior  fall  of  the  small  stone  and  having  promised  to  fix  it. 

TTie  judgment  and  order  denying  a  new  trial  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event.    Order  filed. 

INGRAHAM,  P.  J.,  and  LAUGHLIN,  J.,  concur.  McLAUGH- 
LIN,  ].,  concurs  in  result    SCOTT,  J.,  dissents. 


McGUINNBSS  ▼.  BODGBRS  &  HAGERTY,  Inc.     (No.  7462.) 
(Supreme  Court,  Aiqpellate  Division,  Flist  Department.    July  9,  1915.) 

UUNIOIPAI.   COBPOBATIONS   ^=»819 — INJUBIES   TO    PeDSSTBIAN — ^ACTIONS — OOW- 
XBIBUTOBT  NEOIAOERCB. 

In  an  action  for  injury  to  a  pedestrian  crossing  a  street  under  which  a 
subway  was  being  laid,  and  which  was  obstructed  by  flat  cars  loaded 
with  curbing  stone,  It  appeared  that  plaintiff  attempted  to  pass  between 
a  flat  car  and  the  curbing  line,  and  was  struck  by  a  curbstcme  that  had 
been  lifted  from  the  flat  car  and  was  held  uprighf  by  defendant's  workmen. 
Plaintiff  had  full  Imowledge  of  tbe  situation,  and  had  ample  opportunity 
to  pass  around  the  workmen.  Held,  that  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  there  was  no  actionable  negligence  on 
the  part  of  defendant's  employes. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i| 
1739-1743 ;   Dec.  Dig.  «=»ai9.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  McGuinness  against  Rodgers  &  Hagerty,  Incor- 
porated. From  a  judgment  for  plaintiff  for  $2,5(X),  and  an  order  deny- 
mg  new  trial,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN, CLARKE,  and  SCOTT,  JJ. 

Frank  Vemer  Johnson,  of  New  York  City  (Edward  F.  Lindsay,  of 
New  York  City,  of  counsel),  for  appellant 

Martin  T.  Manton,  of  New  York  City  (Vine  H.  Smith,  of  New  York 
City,  of  counsel),  for  respondent 

CLARKE,  J.  The  defendant  for  some  time  had  been  engaged  in 
the  construction  of  the  subway  in  the  Bronx.  At  the  intersection  of- 
144th  street  and  Mott  avenue  the  trench  which  had  been  dug  had  been 
re-covered  and  Mott  avenue  had  been  paved.  The  sidewalk  at  the 
southwest  corner  of  the  avenue  at  144th  street  was  decked  over  with 
a  wooden  platform,  from  which  three  steps  led  down  into  144th  street. 
There  was  a  fence  running  east  and  west  near  the  curb  line  of  144th 
street,  which  ended  at  the  building  line  of  Mott  avenue,  leaving  an 

^zaFoT  other  casei  see  samo  topic  &  KBT-NUMBER  la  ell  Key-Numberecl  Digests  ft  Indexes 
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Open  space  for  pedestrians  desiring  to  cross  the  street  beyond  the  east- 
erly end  of  this  fence.  There  was  a  buUding  on  this  southwest  cor- 
ner, which  had  a  drug  store  on  the  ground  floor  and  above  it  were 
apartments  to  which  tJe  entrance  was  the  second  door  from  the  cor- 
ner of  Mott  avenue.  The  passageway,  therefore,  along  144th  street 
was  on  the  decked-over  portion  and  between  the  fetKe  and  the  build- 
ing line,  so  that  a  person  going  east  had  the  fence  at  his  left  hand. 
The  plaintiff  was  the  proprietor  of  a  stationery  and  cigar  store  located 
on  the  north  side  of  144th  street  two  doors  east  of  Mott  avenue.  He 
was  thoroughly  familar  with  the  work  which  had  been  and  was  being 
conducted  at  this  place.  There  was  a  railroad,  called  a  "dinky  road," 
on  the  surface  of  Mott  avenue,  used  for  the  transportation  of  building 
materials  used  in  construction. 

On  the  24th  of  November,  1913,  the  curb  on  144th  street  had  not 
been  set.  There  were  three  flat  cars  on  Mott  avenue  loaded  with  curb- 
stones. The  end  car  was  standing  partly  north  and  partly  south  of 
the  end  of  this  fence.  The  plaintiff  locked  up  his  store  and  went  to 
the  entrance  of  the  apartment  beyond  the  drug  store  on  the  southwest 
comer  to  deliver  some  cigarettes  to  a  customer.  Having  done  so,  he 
came  out  and  started  back  on  the  southerly  side,  between  the  fence  and 
the  building,  going  east  to  go  back  to  his  store;  the  fence  being  at 
his  left.  At  this  time  sbme  of  the  curbstones  had  been  unloaded  from 
the  car  by  laborers  and  were  lying  on  the  ground.  The  way  this  was 
done  was  to  slide  them  from  the  car  to  two  men  on  the  ground,  who 
received  than,  dropped  the  end  on  the  ground,  and  then  let  them  fall 
down.  He  testified  that  when  he  got  to  144th  street  and  Mott  avenue 
he  could  not  continue  the  way  he  was  going  because  there  was  a  line 
of  flat  cars  blocking  his  way.  He  turned  around  and  headed  north  to 
cross  144th  street.  He  was  about  on  the  crosswalk  on  the  westerly 
side  of  Mott  avenue  walking,  proceeding  north,  and  had  left  the  curb 
about  4  feet.  The  end  of  the  fence  to  his  left  as  he  turned  to  go 
north  was  about  6  or  8  feet.  Between  him  and  the  fence  as  he  turned 
he  saw  two  workmen  holding  the  curbstone  on  end.  He  passed  in 
front  of  the  men,  who  were  to  his  left  about  3  feet  from  where  he  was 
walking.  As  he  got  opposite  to  them,  he  happened  to  see  out  of  the 
comer  of  his  eye  the  stone  starting  to  fall,  and  he  jumped  to  his  right. 
The  stone  fell  on  him  and  broke  his  right  leg,  the  furthest  from  the 
stone.  He  said  the  men  handling  the  stone  were  about  8  feet  from  the 
car,  about  17  or  18  feet  away  from  the  spot  where  he  first  noticed 
the  car.  They  were  10  feet  from  him  when  he  first  noticed  them. 
These  men,  while  he  was  traveling  10  feet,  were  standing  still,  the 
stone  was  end  up,  and  they  were  holding  it  in  that  position.  "I  don't 
know  as  I  expected  them  to  do  anything  with  it.  I  thought  I  had 
plenty  of  time  to  cross.  I  did  not  give  it  any  thought  as  to  what  they 
were  going  to  do  with  it,  outside  of  the  fact  that  I  seen  them  there 
standing,  holding  it."  When  the  stone  fell,  it  fell  towards  the  east, 
towards  his  store  and  the  car  on  the  track,  so  that  when  he  was  hit 
he  was  going  between  the  stone  and  the  car  on  the  track,  a  ^ace  about 
6  to  8  feet,  and  they  were  away  from  the  end  of  the  fence  6  or  8  feet. 
.  His  witness  May  Twiggs  testified  that  she  was  standing  in  front  of 
the  drug  store,  and  that  looking  along  at  the  end  of  this  fence  she 
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could  see  the  flat  cars  on  the  track;  that  they  were  loaded  with  curb- 
stone, and  she  saw  men  unloading  them ;  that  she  saw  th6S^e  men  car- 
rying these  stones  and  putting  them  in  at  the  curb  line  of  the  sidewalk ; 
that  McGuinness,  as  he  came  along,  passed  close  by  her,  so  that  if  he 
looked  ahead  he  could  see  all  these  things  that  she  saw.  The  plaintiff's 
other  witness,  Losee,  also  testified  that  the  plaintiff  was  walking  at 
the  time  of  the  accident ;  but  he  had  signed  .and  sworn  to  a  written 
.statement  on  December  12,  1913,  in  which  he  said : 

"I  saw  McGuinness  come  mnning  from  behind  the  fence  and  start  across 
Mott  avenue  diagonally  in  the  directloh  of  Che  north^st  comet  of  Mott  ave- 
nue and  144th  street.  He  ran  into  the  curbstone  when  it  was  falling,  and 
came  so  swiftly  that  the  accident  was  unavoidable." 

The  testimony  of  the  defendant,  given  by  three  witnesses,  is  that,  he 
was  running  diagonally  or  cutting  across  towards  his  own  place,,  which 
was  near  the  northeast  comer,  and  that  there  was  nothing  to  obstruct 
his  way  if  he  had  gone  straight  north,  as  he  claimed  that  he  did.  The 
plaintiff  swore  himself  that  he  had  locked  the  door  of  his  store  at  that 
time  and  wanted  to  get  back  there  as  quickly  as  he  could. 

It  seems  to  me  that,  knowing  the  situation  thoroughly,  that  the  pro- 
cess of  constructibn  was  going  on,  that  th6  curb  had  not  been  laid, 
but  that  the  stcmes  were  being  unloaded  for  that  purpose,  when  he 
undertook  to  pass  in  the  narrow  space  between  the  men  whom  he  saw 
holding  the  curbstone  on  end  and  the  car,  which  must  be  the  fact,  for 
he  said  the  stone  fell  towards  the  east,  which  corroborates  the  testi- 
mony of  the  defendant  that  he  was  going  diagonally  across,  that  he 
was  guilty  of  contributory  negligence,  and  that  there  was  no  action- 
able negligence  on  the  part  of  tibe  employes  of  the  defendant.  The 
weight  of  evidence  is  that  he  was  running ;  but,  assuming  that  he  was 
walking,  he  either  paid  no  attention  or  thrust  himself  into  this  narrow 
space  between  the  stone  and  the  car  when  there  was  plenty  of  room, 
as  he  himself  testified,  on  the  other  side. 

I  think  the  motion  to  dismiss  should  have  been  granted.  The  find" 
ing  of  the  want  of  contributory  negligence  and  of  the  actionable  neg- 
ligence of  the  defendant  should  be  reversed.  .   . 

The  judgment  and  the  order  appealed  from  should  be  reversed, 
with  costs  to  the  appellant,  and  the  complaint  dismissed,  with  costs. 
All  concur. 


GOTTBBEKG  V.  PARE  TBREACB  CO.  ,  (Na  7217.) 
(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1Q15.) 

VBITDOB  and    PtntCHABBB   «S»110 — ReSGISSION — ^FAUB    REPBESEITTATtONB. 

An  ignorant  servant  girl  was  induced  to  enter  into  a  contract  for  the 
purchase  of  real  estate  payable  in  installments.  To  Induce  the  sale  de- 
fendant's salesman  entered  into  a  written  agreement  binding  himself  in- 
dividually to  make  a  resale  of  the  property  at  10  per  cent,  profit  one 
year  from  date  if  desired.  Held,  that  rescission  on  the  ground  of  false 
and  fraudulent  representations  that  defendant  would  resell  the  property 
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U  plaintiff  slumld  so  desire  was  not  warranted,  bnt  any  remedy  of  plain- 
tiff was  by  action  for  breach  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  {{ 
196,  197;   Dea  Dig.  <S=»110.] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jettine  Gotteberg  against  the  Park  Terrace  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed  and  ren- 
dered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

H.  Schieffelin  Sayers,  of  New  York  City,  for  appellant. 

Julian  M.  Wright,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  Action  in  equity  to  cancel  two  contracts  for  the 
purchase  of  real  estate  and  to  recover  the  sum  of  $785  paid  thereon. 
On  February  21,  1911,  the  plaintiff  entered  into  a  written  contract 
with  the  defendant,  by  the  terms  of  which  she  agreed  to  buy  and  de- 
fendant to  sell  two  lots  of  land  in  the  city  of  New  York,  payments 
therefor  to  be  made  in  stipulated  monthly  installments,  and  title  to  re- 
main in  the  vendor  until  the  full  purchase  price  was  paid.  The  parties, 
on  the  2d  of  November,  1911,  entered  into  a  similar  contract  for  the 
ptu-chase  of  another  lot.  At  the  time  this  action  was  commenced  the 
plaintiff,  pursuant  to  these  contracts,  had  paid  the  defendant  $785. 
The  ground  upon  which  she  seeks  to  have  the  contracts  set  aside,  as 
alleged  in  the  complaint,  is  that  defendant's  duly  authorized  agent — 

"falsely  and  frandnlently  represented  to  plaintiff  that  as  part  of  said  agree- 
ment [the  same  aUegation  being  made  as  to  each  contract]  defendant  was 
l)ound  and  obligated  to  plaintiff  that,  should  plaintiff  desire  to  cancel  said 
purchase  and  resell  the  property  at  any  time  after  one  year  from  the  execu- 
tion of  the  same,  then  defendant  would  sell  said  parcel  of  property  on  behalf 
of  plaintiff  at  a  profit  to  plaintiff  of  at  least  10  per  cent.,  and  that  plaintiff 
could  not  in  any  case  lose  any  of  the  money  she  might  pay  to  defendant  on 
account  of  said  purchase." 

The  defendant  was  represented  in  the  transaction  with  the  plaintiff 
by  one  Skold,  who  was  in  the  employ  of  John  W.  Paris  &  Son,  the 
defendant's  sales  agent  for  the  lots  in  question.  In  support  of  her  al- 
leged claim  the  plaintiff  introduced  in  evidence  the  following  memo- 
randum, which  was  given  her  by  Skold  upon  the  execution  of  the  first 
contract : 

"Feb.  21/11. 
"John  W.  Paris  A  Sons,  Inc. 
"It  Is  agreed  and  understood  that,  should  Miss  Jettine  Gotteberg,  the  pur- 
chaser of  lots  1666  and  1667,  Park  Terrace  property,  Flushing,  L.  I.,  desire 
to  sell  the  same  one  year  from  this  date,  the  lots  will  be  sold  by  me  at  a 
profit  of  at  least  10  per  cent. 
"40  days'  notice  In  such  case. 

"Edmund  Skold, 

"C/o  John  W.  Paris  &  Son." 

No  such  memorandum  was  given  upon  the  execution  of  the  second 
contract,  but  the  plaintiff  testified  that  on  that  occasion  Skold  told  her 

4s9For  other  casea  ee«  lame  topic  ft  KEY-NUMBER  In  all  Ke7-Number«d  DlgoBts  ft  Indexe* 
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that  he,  and  then  that  they,  referring  to  the  defendant,  would  resell 
the  property  for  her  at  a  profit  of  $50,  if  she  would  keep  it  for  three 
months. 

The  plaintiff, -a  Norwegian,  came  to  this  country  in  1907,  and  at  the 
time  the  contracts  were  executed  spoke  and  read  the  English  language 
only  fairly  well,  for  which  reason  the  conversations  leading  up  to  their 
execution  were  carried  on  partly  in  English  and  partly  in  Swedish. 
She  testified  that  Skold  came  to  see  her  three  or  four  times  and  told 
her  she  ought  to  invest  her  money  in  real  estate,  to  which  she  replied 
she  did  not  want  to  invest  her  money  in  that  way  unless  she  was  sure 
she  could  get  it  back  after  a  year,  if  she  needed  it ;  that  he  said,  if  she 
bought  the  property  which  he  had  for  sale,  she  would  make  from  20 
to  30  per  cent,  profit;  that  the  company's  contract  was  better  than 
contracts  of  other  real  estate  dealers,  and  if  she  needed  her  money 
they  would  guarantee  she  could  get  it  back  after  a  year  with  an  in- 
crease of  10  per  cent,  at  least ;  that  he  would  give  her  an  agreement  to 
that  effect;  and  she,  relying  upon  this  statement,  made  the  purchase 
and  took  the  agreement,  copy  of  which  has  been  set  forth. 

It  will  be  noticed  that  the  memorandum  signed  by  Skold  does  not 
purport  to  bind  anybody  but  himself ;  but,  asstuning  that  she  under- 
stood it  bound  the  defendant,  and  that  Skold  was  authorized  to  make 
such  agreement,  I  do  not  think  it  enables  the  plaintiff  to  maintain  this 
action.  It  was  an  agreement  to  do  something  in  the  future,  and  if  de- 
fendant has  failed  to  carry  out  its  agreemwit,  then  plaintiff's  remedy 
is  to  recover  damages  for  a  breach  of  contract.  There  is  not  a  par- 
ticle of  evidence  in  this  record  which  would  justify  a  finding  that  plain- 
tiflf  was  induced  to  enter  into  the  contract  by  reason  of  any  fraudulent 
representaticMi.  An  agreement  to  sell  property  in  the  future,  as  an  in- 
ducement for  one  to  purchase,  does  not  constitute  a  fraud  in  the  execu- 
tion of  the  contract  in  case  of  a  failure  to  sell  in  the  future.  It,  at 
most,  is  a  breach  of  contract,  and  nothing  else. 

The  record  is  silent  as  to  the  value  of  the  lots  in  question,  and  if 
the  action  were  treated  as  one  to  recover  damages  for  breach  of  con- 
tract, it  would  be  impossible  to  compute  the  damage. 

I  think  the  judgment  appealed  from  should  be  reversed,  the  findings 
tending  to  establish  fraud  on  the  part  of  the  defendant,  and  the  con- 
clusions of  law  that  the  plaintiff  is  entitled  to  recover,  should  also  be 
reversed,  and  the  complaint  dismissed,  with  costs. 

CLARKE,  SCOTT,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  plaintiff  on  February  21, 
1914,  had  been  in  this  country  four  years,  having  been  born  in  Norway, 
and  was  a  servant  with  a  private  family  in  this  city.  An  agent  of  the 
defendant  came  to  the  house  at  which  plaintiff  was  employed  and  sold 
lots  to  the  other  servants  in  the  house.  He  represented  to  the  plaintiff 
that  certain  lots  he  had  for  sale  were  valuable,  and  when  the  plaintiff 
said  she  did  not  have  much  money,  and  did  not  care  to  invest  money 
in  the  lots,  he  said  that  plaintiff  would  make  so  much  money,  it  was 
such  a  good  bargain,  that  after  a  year,  if  plaintiff  wanted  to  sell,  he 
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would  give  her  back  the  money  at  10  per  cent ;  that  they  would  guaran- 
tee her  money  back  with  10  per  cent,  at  least;  that  she  need  not  be 
afraid  for  her  money,  she  would  not  lose  a  cent  of  it ;  that  all  she  would 
take  a  chance  was  to  make  money  on  it  On  this  statement  the  plain- 
tiff signed  the  contract  and  paid  her  money.  The  conversation  was 
partly  in  Swedish  and  partly  in  English,  and  the  plaintiflf  did  not  un- 
derstand all  in  English.  The  paper  which  plaintiff  was  induced  by  the 
defendant's  representative  to  sign  was  dated  February  21,  1911,  and 
by  it  defendant  agreed  to  sell  and  plaintiff  to  purchase  a  lot  in  what 
was  described  as  the  property  of  the  Park  Terrace  Company  in  the 
borough  of  Queens  for  $1,200;  $120  to  be  paid  on  signing  die  contract, 
and  $15  per  month,  with  a  provision  there  if  plaintiff  should  fail  to 
make  such  payments,  or  any  of  them,  when  the  same  should  become 
due,  then  the  contract  should  be  null  and  void,  and  the  amounts  paid  to 
the  vendor  should  be  forfeited  to  the  vendor,  at  its  option,  as  liquidated 
damages.  There  was  nothing  in  this  contract  by  which  the  plaintiff 
could  get  her  money  back,  but  a  stringent  forfeiture  clause,  or,  at  the 
option  of  defendant,  the  balance  should  at  once  become  due  and  pay- 
able. At  the  time  this  contract  was  executed  defendant's  agent  gave 
plaintiff  an  instrument  in  writing  which  provided  that,  if  plaintiff  de- 
sired to  sell  the  property  one  year  from  date,  the  lots  will  be  sold  at 
a  profit  of  at  least  10  per  cent  This  was  signed  by  the  agent  individu- 
ally, so  as  not  to  bind  the  defendant. 

The  court  fotmd  that  the  defendant's  agent  represented  to  the  plain- 
tiff that  if  she  would  sign  this  contract  the  owners  of  the  property 
thereby  contracted  and.  would  be  bound  and  obligated  to  resell  ttie  prop^ 
erty  at  any  time  after  the  expiration  of  one  year  and  return  the  money 
with  10  per  cent,  profit;  that  plaintiff  relied  on  these  representations  in 
making  the  contract  and  in  making  these  payments ;  that  the  represei- 
tations  were  false,  and  known  to  the  agent  to  be  false,  and  were  made 
with  intent  to  deceive.  This  was  in  the  nature  of  a  promise,  but  was 
a  representation  as  to  what  rights  the  plaintiff  would  have  under  the 
contract  he  induced  the  plaintiff  to  sign,  and  which  she  supposed  she 
was  getting.  Here  Mras  a  wcarum  that  had  been  but  a  few  years  in  this 
country,  with  a  limited  knowledge  of  English,  without  knowledge  of 
business  or  real  estate  transactions.  She  was  induced  by  defendant's 
agent  to  sign  this  contract  on  the  representation  that  the  vendors  would 
pay  her  money  back  at  the  end  of  a  year  if  she  desired  it,  when  the  con- 
tract contained  no  such  provision,  but  forfeited  all  payments  made,  or 
made  her  at  once  liable  for  all  the  unpaid  installments  if  she  made  any 
default  in  payments  of  an  installment  or  interest  or  taxes. 

Considering  the  circumstances,  the  condition  of  the  plaintiff,  and 
her  limited  Imowledge  of  English,  that  she  acted  without  advice  of 
any  kind,  I  think  the  finding  of  the  Special  Term  is  sustained  by  the 
evidence.  It  was  an  obvious  fraud  on  this  servant  girl,  but  a  few 
years  in  this  country,  to  induce  her  to  sign  such  a  contract,  based  upon 
the  representation  that  it  bound  the  vendors  to  return  her  her  money 
with  10  per  cent,  profit  at  the  end  of  a  year.  The  action  is  not  to  re- 
cover damages  for  fraud,  but  to  cancel  a  contract  obtained  from  an  ig- 
norant woman  in  a  menial  position,  by  falsely  repres^ting  that  it  gave 
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her  rights  which  it  did  not  g^ve.  In  such  an  action  it  is  not  necessary 
to  prove  damage.  It  is  sufficient  to  show  that  the  contract  is  not  what 
it  was  represented,  and  was  obtained  by  the  false  representation,  which 
was  relied  on,  and  which  was  known  to  be  false  when  made.  The  con- 
tract having  been  obtained  by  the  fraud  of  the  agent  representing  the 
defendant,  the  defendant  could  not  hold  the  plamtiff  to  the  contract 
without  adopting  the  means  by  which  it  was  procured. 
I  think  the  judgment  was  right,  and  it  should  be  affirmed,  with  costs. 


ONEIDA  COMMUNITY,  Limited,  v.  ONEIDA  GAME  TRAP  CO,  Ina 

(No.  16&-fi5.) 

(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

1.  Q^BADE-MarKS   and    TkaDB-NaUES   €=341 — REam^TION   AND   Rboistbation 

— <jONSTrrUTIONAL  Pbovisiows. 

Trade-marks  do  not  come  -within  that  clauBd  of  the  federal  Constitution 
providing  that  Congress  shall  have  power  to  promote  the  progress  of 
sdfflice  and  us^ul  arts  by  securing  for  a  limited  time  to  authors  and 
inventors  the  exclusive  use  to  their  respective  writings  and  discoveries, 
but,  in  so  far  as  it  is  attempted,  finds  Its  authority  in  the  commerce  clause 
of  the  Congtitutlon. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  i  46;  Dec.  Dig.  «=»41.] 

2.  Tbade-Mabks    and    Tsadk-Names    €=39 — ^Rz»iSTaATioN — Gkoobafhioai. 

Names. 

Trade-Mark  Act  Feb.  20,  1906,  c.  692,  83  Stat  724,  providing  that  the 
owner  of  a  ti-ade-mark  used  in  commerce  with  foreign  nations,  or  among 
the  several  states,  or  with  the  Indian  tribes,  may  cause  it  to  be  register- 
ed, and  that  nothing  should  prevent  the  registration  of  any  mark  used 
by  the  applicant  or  his  predecessors  which  was  In  actual  and  exclusive 
use  as  a  trade-mark  for  10  years  next  preceding  February  20,  1905,  ex- 
tended the  common  law  to  cover  a  trade-mark  which  by  actual  use  had 
acquired  a  secondary  meaning  for  an  individual  name  or  geographical 
location  in  connection  with  a  given  line  of  goods,  so  that  the  word 
"Oneida,"  while  in  the  geographical  sense  not  subject  to  appropriation 
for  a  trade-mark  as  part  of  the  registered  trade-name  "Oneida  Communi- 
ty" was  entitled  to  protection. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  (3ent 
Dig.  §  13;  Dec.  Dig.  <S=9.] 

3.  Courts  <@=>489 — Concuesent  Jxtbisdiotion — TaAnE-MABKS. 

Trade-Mark  Act  Feb.  20,  1986,  providing  that  the  owner  of  a  certain 
kind  of  trade-mark  may  have  it  registered,  and  that  nothing  shall  prevent 
the  registration  of  any  mark,  used  by  the  applicant  or  his  predecessors 
for  10  years  preceding  February  20,  1906,  and  that  the  circuit  and  terri- 
torial courts  of  the  United  States  shall  have  original  Jurisdiction,  and 
the  CJlrcuit  Courts  of  Appeal  shall  have  appellate  Jurisdiction,  of  all  suits 
at  law  or  in  equity  respecting  trade-marks  registered  in  accordance  with 
the  act  does  not  exclude  the  Jurisdiction  of  the  state  courts,  and  the 
owner  of  a  registered  trade-mark  is  entitled  to  protect  it  from  infringe- 
ment and  unfair  competition  by  a  suit  therein. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |{  404,  1324-1330, 
1333-1341,  1372-1374;   Dec  Dig.  <S=»489.] 

4.  Tbade-Mabks  and  THade-Naues  €=>97 — Infbinoemekt  and  Unfajib  Coic- 

PETITION — ReLTEP. 

The  Oneida  Community,  which  .manufactured  and  sold  about  92  per 
cent  of  all  the  game  traps  used  in  the  world  and  about  80  per  cent  of 

^=»For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Index** 
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those  used  In  fbe  United  States,  and  which  adTOrtised  them  as  'Htaeida 
Community  Game  Traps,"  under  Trade-Mark  Act  Feb.  20,  1905,  registered 
the  word  "Oneida"  as  a  part  of  its  trade-mark  "Oneida  Commanlty" 
and  usually  stamped  upon  the  pans  the  words  "Victor  Oneida  Community, 
N.  T.,"  or  the  word  "Oneida,"  with  variations.  Defendant,  under  tbe 
name  "Oneida  Game  Trap  Company,"  located  at  Oneida,  N.  T.,  manufac- 
tured game  traps  in  competition  with  plaintifrs  traps,  and  stamped  upon 
the  pans  the  words  "Game  Traps,  Triumph  No.  1,  Manufactured  at 
Oneida,  N.  Y."  Held,  that  the  use  of  the  corporate  name  "Oneida  Ganae 
Trap  Company"  was  a  colorable  imitation  of  plaintiff's  trade-mark,  and 
that,  regardless  of  wrongful  intent  or  facts  Justifying  an  inference  there- 
of, the  plaintiff  was  entitled  to  enjoin  defendant  from  using  its  corporate 
name  and  from  stamping  the  word  "Oneida"  upon  its  traps. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent. 
Dig.  iS  110,  111 ;   Dec.  Dig.  <8=»97.] 

Appeal  from  Trial  Term,  Madison  County. 

Action  by  the  Oneida  Community,  Limited,  against  the  Oneida  Game 
Trap  Company,  Incorporated.  From  the  judgment  (150  N.  Y.  Supp. 
918),  both  parties  appeal.    Modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Harry  D.  Nims,  of  New  York  City,  and  C.  R.  Coville,  of  Oneida, 
for  plaintiff. 
T.  A.  Devereux,  of  Oneida,  for  defendant 

WOODWARD,  J.  The  plaintiff,  the  Oneida  Community,  Limited, 
and  its  predecessors,  has  manufactured  game  traps  for  a  period  of  60 
years,  and  it  appears  from  the  evidence  that  it  now  produces  and  sells 
about  92  per  cent,  of  all  the  game  traps  used  in  the  world,  and  about 
80  per  cent,  of  the  traps  used  in  the  United  States.  It  has  factories 
located  at  a  settlement  known  as  Sherrill,  now  within  the  corporate 
limits  of  the  city  of  Oneida,  and  at  Niagara  Falls,  Ontario,  and  having 
a  commanding  position  in  the  industry  of  manufacturing  game  traps, 
it  must  be  obvious  that  it  has  a  good  will  which  would  be  of  great 
value,  and  which  would  naturally  be  desired  By  a  competitor  attempt- 
ing to  establish  a  like  business.  The  evidence  in  the  case  clearly  es- 
tablishes the  existence  of  this  good  will;  it  shows  conclusively  that 
the  Oneida  Community,  Limited,  game  traps  have  an  established  rep* 
utation;  that  they  are  well  known  to  the  trade  and  to  the  users  of 
traps;  and  that  all  competitors  have  found  it  difficult  to  replace  the 
plaintiff  in  the  estimate  of  those  engaged  in  trapping,  either  profes- 
sionally or  as  an  incident  to  the  life  of  farmer  boys.  Having  this  es- 
tablished business,  with  its  immensely  valuable  good  will,  which  facts 
are  important  to  be  kept  in  mind  in  dealii^  with  the  evidence  in  this 
case,  the  plaintiff  has  brought  this  action  to  restrain  the  defendant 
from  an  infringement  of  its  registered  trade-mark,  as  well  as  from  an 
unfair  competition,  and  for  damages.  It  has  succeeded  in  part,  in 
that  the  court  has  given  judgment  in  its  favor;  but  this  the  plaintiff 
deems  inadequate,  and  has  appealed  from  the  judgment,  while  the  de- 
fendant appeals  from  so  much  of  it  as  awards  any  relief  whatever  to 
the  plaintiff. 

4s»For  otii«r  cues  we  same  topic  t  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Index** 
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[1-3]  It  is  conceded  on  the  part  of  the  defendant  that  the  plaintiff 
had  heretofore  registered  the  word  "Oneida"  as  a  part  of  its  trade- 
mark "Oieida  Community,"  under  the  10-year  clause  of  the  act  of 
Congress  of  February  20,  1905,  and  that  this  trade-mark  was  used 
by  the  plaintiff  in  interstate  and  foreign  commerce  and  in  trade  with 
the  Indian  tribes ;  but  it  is  urged  that  the  court  was  without  juris- 
diction to  construe  or  enforce  this  federal  statute,  and,  as  this  must 
have  a  very  important  bearing  upon  the  proper  disposition  of  this  lit- 
igation, it  is  important  that  this  jurisdictional  question  be  disposed  of 
now.  The  argument  of  the  defendant  is  that  the  question  of  the  effect 
of  the  10-year  clause  upon  the  plaintiff's  rights  was  not  a  common-law 
question ;  that  it  depended  entirely  upon  the  federal  statute,  and  gave 
an  entirely  new  cause  of  action  in  addition  to  all  causes  of  action  of 
which  the  state  courts  then  had  jurisdiction ;  that  this  new  and  addi- 
tional cause  of  action  being  created  by,  and  entirely  dependent  upon, 
a  federal  statute,  must  be  construed  and  enforced  by  the  federal  courts, 
unless  some  new  and  additional  authority  was  directly  given  to  the 
state  courts,  and  this  has  not  been  done.  Dudley  v.  Mayhew,  3  N. 
Y.  9,  Continental  Stove  Co.  v.  Clark,  100  N.  Y.  370,  3  N.  E.  335,  and 
various  other  cases,  are  cited  as  authority  for  this  proposition;  but 
■we  are  of  the  opinion  that  the  principles  enunciated  in  those  cases  do 
not  support  the  defendant's  contention. 

The  case  of  Dudley  v.  Mayhew,  supra,  involved  a  patent  right,  and 
it  was  held  that  the  courts  of  this  state  have  no  jurisdiction  to  enter- 
tain a  suit  instituted  to  restrain  the  infringement  of  a  patent  right, 
which  is  undoubtedly  the  law.  Robb  v,  Connolly,  111  U.  S.  624,  636, 
4  Sup.  Ct.  544,  28  L.  Ed.  542.  But  the  court  in  this  same  case  pointed 
out  that,  while  it  was  true  that  where  a  statute  confers  a  right  and  pre- 
scribes adequate  means  of  protecting  it,  the  proprietor  of  the  right  is 
confined  to  the  statutory  remedy.  Where  the  statute  creating  the  right 
omits  to  provide  against  its  infringement  the  remedy  may  be  pursued 
at  large  by  any  appropriate  action  or  proceeding.  This  is  the  principle 
involved  in  the  case  now  under  consideration,  and,  as  the  statute  has 
not  provided  an  exclusive  remedy,  we  are  of  the  opinion  that  it  can- 
not be  held  that  the  court  was  without  jurisdiction  simply  because  the 
statute  gives  jurisdiction  to  the  federal  courts.  Trade-marks  do  not 
come  within  that  clause  of  the  federal  Constitution  which  provides 
that  Congress  shall  have  power  to  "promote  the  progress  of  science 
and  useful  arts,  by  securing,  for  hmited  times,  to  authors  and  inven- 
tors, the  exclusive  right  to  their  respective  writings  and  discoveries," 
but  in  so  far  as  it  is  attempted,  finds  its  authority  under  the  provi- 
sion that  Congress  shall  have  power  "to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states,  and  with  the  Indian  tribes." 
^  The  reasons  which  might  exclude  patent  rights  from  the  jurisdic- 
tion of  state  courts  have  no  application  to  a  case  such  as  is  here  pre- 
sented under  the  power  of  the  federal  government  to  deal  with  in- 
terstate commerce.  The  statute  here  under  consideration  provides 
that  "the  owner  of  a  trade-mark  used  in  commerce  with  foreign  na- 
tions, or  among  the  several  states,  or  with  Indian  tribes,"  may  cause 
the  same  to  be  registered;  and,  recognizing  the  general  principle  that 
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geographical  names  cannot  be  made  the  subject  of  trade-marks,  it  is 
provided : 

"That  nottaintr  bereia  shall  prevent  the  registration  of  any  mark  used  by 
the  applicant  or  his  predecessors,  or  by  those  from  whom  title  to  the 
mark  Is  derived,  In  commerce  with  foreign  nations  or  among  the  several 
states  or  with  Indian  tribes,  which  was  in  actual  and  exclusive  use  as  a 
trade-mark  of  the  applicant,  or  his  predecessors  from  whom  he  derived  title, 
for  ten  years  next  preceding  February  twentieth,  nineteen  hundred  and  five;" 

And  it  was  held  in  Thaddeus  Davids  Co.  v.  Davids,  233  U.  S.  461, 
34  Sup.  Ct.  648,  58  L.  Ed.  1046,  that  this  clause  was  intended  to  ex- 
tend the  principles  of  the  common  law  to  cover  a  trade-mark  which 
had  been  in  actual  use  and  had  thus  acquired  a  secondary  meaning  for 
an  individual  name  or  geographical  location  in  connection  with  a  given 
line  of  goods.  The  plaintiff  in  this  action  has  such  a  registered  trade- 
mark, the  words  "Oneida  Community"  being  thus  protected,  and  un- 
less the  contention  of  the  defendant  is  right,  that  this  right  can  be 
enforced  only  in  the  federal  courts,  the  plaintiff  is  entitled  to  be  pro- 
tected in  its  rights  in  the  present  action. 

"Underlying  the  entire  argument  in  behalf  of  the  plaintiff  in  error,"  say 
the  court  in  Bobb  v.  Connolly,  111  V.  S.  624,  685,  4  Sup.  Gt  644^  660  (28  li. 
Ed.  642),  "Is  the  idea  that  the  Judicial  tribunals  of  the  states  are  excluded 
altogether  from  the  consideration  and  determination  of  questions  Involving 
an  authority,  or  a  right,  privilege,  or  Immunity,  derived  from  the  Constita- 
ttoa  and  laws  of  the  United  States.  But  this  view  Is  not  sustained  by  the 
statutes  defining  and  regulating  the  Jurisdiction  of  the  courts  of  the  United 
States.  In  establishing  those  courts  Congress  has  taken  care  not  to  exclude 
the  Jurisdiction  of  the  state  courts  from  every  case  to  which,  by  the  Constitu- 
tion, the  Judicial  power  of  the  United  States  extends.  In  the  Judiciary  Act 
of  1789  [Act  Sept.  24,  1789,  c.  20,  1  Stat.  73]  it  is  decUred  that  the  Circuit 
Courts  of  the  United  States  shall  have  original  cognizance,  'concurrent  with 
the  courts  of  the  several  states,'  of  all  suits  of  a  civil  nature,  at  common  law 
or  in  equity,  involving  a  certain  amount,  In  which  the  United  States  are 
plaintiffs  or  petitioners,  or  an  alien  Is  a  party,  or  the  suit  is  between  a  citizen 
of  the  state  where  the  suit  is  brought  and  a  dtlzen  of  another  state.  By 
section  Til  of  the  Revised  Statutes  of  the  United  States,  as  amended  by  the 
act  of  February  18,  1875  [18  Stat.  318,  c.  80],  Jurisdiction,  exclusive  of  the 
courts  of  the  several  states,  is  vested  In  the  courts  of  the  United  States  of  all 
crimes  and  offenses  cognizable  under  the  authority  of  the  United  States,  of 
all  suits  for  penalties  and  forfeitures  Incurred  under  their  laws,  of  all  dvil 
causes  of  admiralty  and  maritime  Jurisdiction,  of  seizures  under  the  laws  of 
the  United  States,  on  land  or  on  waters  not  within  the  admiralty  and  marl- 
time  Jurisdiction,  of  all  cases  arising  under  the  patent  right  or  copyright  laws 
of  the  United  States,  of  all  matters  and  proceedings  in  bankruptcy,  and  of 
all  controversies  of  a  civil  nature,  where  a  state  is  a  party,  except  between 
a  state  and  its  dtlzens,  or  between  a  state  and  citizen  of  other  states,  or 
aliens;  the  Jurisdiction  of  the  states  remaining  unaffected  in  all  other  cases 
to  which  the  Judicial  power  of  the  United  States  may  be  extended.  And  by 
the  act  of  March  3,  1875  [18  Stat  470,  c.  137]  the  original  Jurisdiction  of  the 
Circuit  Courts  of  the  United  States  is  enlarged  so  as  to  embrace  all  suits  of  a 
civil  nature,  at  common  law  or  equity,  involving  a  certain  amount,  arising 
under  the  Constitution  and  laws  of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority,  or  in  which  the  United  States 
are  plaintiffs  or  i>etitloners,  or  in  which  there  shall  be  a  controversy  between 
citizens  of  different  states,  or  a  controversy  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  or  a  controversy  between 
citizens  of  a  state  and  foreign  states,  citizens,  or  subjects.  But  it  is  ex- 
pressly declared  that  in  such  cases  their  Jurisdiction  is  'concurrent  with  the 
courts  ot  the  several  states' — the  Jurisdiction  of  the  latter  courts  being,  of 
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course,  subjectto  tbe  rlgbt  to)  remove  tbe  suit  into  die  proper  court  ot  the. 
United  States,  at  the  time  and  in  the  mode  prescribed,  and  to  tbe  appellate 
power  of  tbis  court,  as  establisbed  and  regulated  by  tbe  Constitution  and  laws 
of  the  United  States.  So  that  a  state  court  of  original  Jurisdiction,  having 
the  parties  before  it,  may,  consistently  with  existing  federal  legislation,  de- 
termine cases  at  law  or  in  equity,  arising  under  the  Constitution  or  laws 
of  the  United  States,  or  involving  riciits  dependent  upon  such  Constltutiou 
or  laws.  Upon  the  state  courts,  equally  with  the  courts  of  the  Union,  rests 
the  obligation  to  gaard,  enforce,  and  protect  every  right  granted  or  secured 
by  the  Constitution  of  the  United  States  and  the  laws  made  in  pursuance, 
thereof,  whenever  those  tights  are  involved  in  any  suit  or  proceeding  before 
them ;  for  the  Judges  of  the  state  courts  are  required  to  take  an  oath  to  sup- 
port that  Constitution,  and  they  are  bound  by  it,  and  the  laws  of  the  United 
States  made  in  pursuance  thereof,  and  all  treaties  made  under  their  au- 
thority, as  the  supreme  law  of  the  land,  "anything  in  the  Constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding.' " 

This,  in  the  absence  of  some  provision  of  the  statute  specially  ex-. 
eluding  the  state  courts  from  jurisdiction,  would  seem  to  be  a  con- 
clusive answer  to  the  contention  of  the  defendant.    The  statute,  it  is 
true,  provides  that: 

"The  circuit  and  territorial  courts  of  the  United  States  and  the  Supreme 
Court  of  the  District  of  Columbia  shall  have  original  Jurisdiction,  and  tbe 
Circuit  Courts  of  Appeal  of  the  United  States  and  the  Court  of  Appeals  of 
the  District  of  Columbia  shall  have  appellate  Jurisdiction  of  all  suits  at  law 
or  In  equity  respecting  trade-marks  registered  In  accordance  with  tbe*provl- 
slohs  of  this  act,  arising  under  the  present  act,  without  regard  to  the  amount 
In  controversy." 

But  this  does  not  exclude  the  state  courts,  who  are  as  much  governed 
by  an  act  of  Congress  in  administering  the  law  as  though  the  statute 
.were  enacted  by  the  state  Legislattire.  The  courts  mentioned  are  in- 
ferior courts,  depending  upon  the  statute  for  their  very  existence,  and 
it  is  necessary  to  the  jurisdiction  of  such  courts  that  it  should  be  pro- 
vided by  statute.  Such  a  provision  does  not,  however,  exclude  the 
courts  of  original  jurisdiction  in  the  several  states  from  enforcing  fed- 
eral statutes,  and,  because  there  seems  to  be  a  widespread  impression 
among  members  of  the  bar  that  our  state  courts  have  a  right  at  least 
to  decline  jurisdiction,  it  may  be  worth  while  to  quote  the  court  in  the 
Second  Employers'  Liability  Cases,  223  U.  S.  1,  55,  32  Sup.  Ct.  169, 
177  (56  L.  Ed.  327,  38  L.  R.  A.  [N.  S.]  44),  where,  after  pointing  out 
the  paramount  authority  of  the  United  States  in  legislating  under  the 
commerce  clause  (the  clause  involved  here),  the  court  say : 

"We  come  next  to  consider  whether  rights  arising  under  the  congressional 
act  may  be  enforced,  as  of  right,  in  the  courts  of  the  states  when  their  Juris- 
diction, as  prescribed  by  local  laws.  Is  adequate  to  the  occasion.  The  first 
of  the  cases  now  before  us  was  begun  in  one  of  the  superior  courts  of  the 
state  of  Connecticut,  and  In  that  case  the  Supreme  Court  of  Errors  of  the 
state  answered  the  question  In  the  negative.  That,  however,  was  not  be- 
cause tbe  ordinary  Jurisdiction  of  the  superior  courts,  as  defined  by  the  Con- 
stitution and  laws  of  the  state,  was  deemed  inadequate  or  not  adapted  to  the 
adjudication  of  such  a  case,  but  because  tbe  Supreme  Court  of  Errors  was 
Of  opinion  (1)  that  the  congressional  act  impliedly  restricts  tbe  enforcement 
of  the  rights  which  It  creates  to  the  federal  courts,  and  (2)  that,  if  this  be 
not  so,  the  superior  courts  are  at  liberty  to  decline  cognizance  of  actions 
to  enforce  rights  arising  under  that  act,  because  (a)  the  policy  manifested  by 
It  is  not  In  accrrd  with  the  policy  of  the  state  respecting  the  liability  of  em- 
ployers to  employes  for  injuries  received  by  the  latter  while  in  the  servica 
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of  the  former,  and  (b)  It  would  be  Inconvenient  and  confusing  for  tbe  same 
court,  in  dealing  wltli  cases  of  the  same  general  class,  to  apply  to  some  the 
standards  of  right  established  by  the  congressional  act  and  In  others  the  dif- 
ferent standards  recognized  by  the  laws  of  the  state.  We  are  quite  unable  to 
assent  to  the  view  that  the  enforcement  of  the  rights  which  the  congressional 
act  creates  was  originally  intended  to  be  restricted  to  the  federal  courts. 
The  act  contains  nothing  which  is  suggestive  of  such  a  restriction,  and  In  this 
situation  the  intention  of  Congress  was  reflected  by  the  provision  in  the  gen- 
eral Jurisdictional  act  'that  the  Circuit  Courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the  courts  of  the  several  states,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,  where  the  matter  In 
dispute  exceeds,  exclu^ve  of  Interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  arisinff  under  the  Constitution  or  laws  of  the  United 
States:  Act  Aug.  15,  1888,  25  Stat  433,  c,  866,  §  1 ;  Bobb  v.  Connolly,  111 
n.  S.  624,  637  [4  Sup.  Ct.  544,  28  L.  Ed.  542] ;  United  States  v.  Barnes,  2L!2 
n.  S.  513  [32  Sup.  Ct.  117,  66  L.  Ed.  291].  This  is  emphasized  by  the  amend- 
ment engrafted  upon  the  original  act  in  1910,  to  the  effect  that  'the  Juris- 
<lictlon  of  the  courts  of  the  United  States  under  this  act  shall  be  concurrent 
with  that  of  the  courts  of  the  several  states,  and  no  case  arising  under  this 
act  and  brought  in  any  state  court  of  competent  Jurisdiction  shall  be  removed 
to  any  court  of  the  United  States.'  The  amendment,  as  appears  by  its  lan- 
guage, Instead  of  granting  Jurisdiction  to  the  state  courts,  presupposes  that 
they  already  possessed  it.  *  *  *  The  suggestion  that  the  act  of  Congress 
Is  not  in  harmony  with  the  policy  of  the  state,  and  therefore  that  the  courts 
of  the  state  are  free  to  decline  Jurisdiction,  Is  quite  inadmissible,  because 
it  presupposes  what  In  legal  contemplation  does  not  exist  When  Congress, 
in  the  exertion  of  the  power  confided  to  It  by  the  Constitution,  adopted  that 
act,  it  spoke  for  all  the  people  and  all  the  states,  and  thereby  establish^  a 
policy  for  all.  That  policy  is  as  much  the  policy  of  Connecticut  as  if  the  act 
had  emanated  from  its  own  Legislature,  and  should  be  respected  accordingly 
in  the  courts  of  the  state.  As  was  said  by  this  court  in  Claflin  v.  Houseman, 
93  U.  S.  130,  136,  137  [23  L.  Ed.  833]:  'The  laws  of  the  United  States  are 
laws  in  the  several  states,  and  Just  as  much  binding  on  the  dtizens  and  courts 
thereof  as  the  state  laws  are.  The  United  States  is  not  a  foreign  sovereignty, 
aa  regards  the  several  states,  but  is  a  concurrent,  and, 'within  its  Jurisdic- 
tion paramount,  sovereignty.  ♦  •  •  If  an  act  of  Congress  gives  a  penalty 
(meaning  civil  and  remedial)  to  a  party  aggrieved,  without  spedfjrlng  a 
remedy  for  its  enforcement,  there  is  no  reason  why  it  should  not  be  enforced, 
If  not  provided  otherwise  by  some  act  of  Congress,  by  a  proper  action  in  a 
state  court  The  fact  that  a  state  court  derives  its  existence  and  functions 
from  the  state  laws  is  no  reason  why  it  should  not  afford  relief,  because  It  is 
subject  also  to  the  laws  of  the  United  States,  and  is  Just  as  much  bound  to 
recognize  these  as  operative  within  the  state  as  it  is  to  recognize  the  state 
laws.  The  two  together  form  one  system  of  Jurisprudence,  wUcfa  constitutes 
the  law  of  the  land  for  the  state;  and  the  courts  of  the  two  JurisdlctioDs 
are  not  foreign  to  each  other,  nor  to  be  treated  by  each  other  as  such,  but  as 
courts  of  the  same  country,  having  Jurisdiction  partly  different  and  partly 
concurrent  •  •  ♦  It  is  true  the  sovereignties  are  distinct,  and  neither 
can  interfere  with  the  proper  Jurisdiction  of  the  other,  as  was  so  clearly 
shown  by  Chief  Justice  Taney,  in  the  case  of  Ableman  v.  Booth,  21  How.  606 
[16  L.  Ed.  169];  and  hence  the  state  courts  have  no  power  to  revise  the  ac- 
tion of  the  federal  courts,  nor  the  federal  the  state,  except  where  the  federal 
Constitution  or  laws  are  involved.  But  this  is  no  reason  why  the  state  courts 
should  not  be  open  for  the  prosecution  of  rights  growing  out  of  the  laws  of 
the  United  States,  to  which  their  Jurisdiction  is  competent,  and  not  denied.' 
We  are  not  disposed  to  believe  that  the  exercise  of  Jurisdiction  by  the  state 
courts  will  be  attended  by  any  awredable  inconvenience  or  confusion ;  bat 
be  this  as  it  may,  it  affords  no  reason  for  declining  a  Jurisdiction  conferred 
by  law.  The  existence  of  the  Jurisdiction  creates  an  Implication  of  duty  to 
exercise  it,  and  that  its  exercise  may  be  onerous  does  not  militate  against 
that  Implication.  *  *  *  We  conclude  that  rights  arising  under  the  act 
in  question  may  be  enforced,  as  of  right,  in  the  courts  of  the  states  when 
their  Jurisdiction,  as  prescribed  by  local  laws,  is  adequate  to  the  occasion." 
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[4]  The  learned  court  at  Special  Term,  following  the  case  of  Kay- 
ser  &  Co.  V.  Italian  Silk  Underwear  Co.,  160  App.  Div.  607,  146  N.  Y. 
Supp.  22,  reached  the  conclusion  that  the  action  was  maintainable  in 
the  courts  of  this  state,  in  harmony  with  the  authorities  above  cited, 
but  in  sustaining  the  plaintiff's  action  in  this  regard  gave  an  affirma- 
tive judgment  to  the  defendant,  a  wrongdoer,  permitting  it  to  make  use 
of  the  word  "Oneida,"  as  an  address  -upon  the  pan  of  the  trap,  while 
excluding  the  corporate  name  of  the  defendant  from  the  pan  as  an 
invasion  of  the  plaintiff's  registered  trade-mark.  This  seems  to  us  like 
a  fanciful  use  of  the  jurisdiction  of  the  court,  and  one  calculated  to 
perpetuate  the  fraudulent  purpose  of  the  defendant,  rather  than  serve 
the  well-being  of  the  plaintiff,  which  has  taken  all  the  steps  to  preserve 
its  right  in  its  good  will.  The  plaintiff  has  marketed  its  traps  at  a  large 
expense  for  many  years,  the  advertising  has  been  of  the  "Oneida  Com- 
munity Game  Traps,"  and  with  various  subordinate  uses  of  the  word 
"Oneida"  in  connection  with  the  several  sizes  and  pecuUar  makes,  and 
each  one  of  the  traps  has  borne  upon  the  pan,  in  a  circular  form,  the 
words  "Victor  Oneida  Community,  N.  Y.,"  or  "S.  Newhouse,  Oneida 
Community,  N.  Y.,"  or  with  the  "N.  Y."  left  off,  with  variations  for 
the  other  brands.  The  registered  trade-mark  is  of  the  words  "Oneida 
Community,"  and  the  record  in  connection  with  the  registration  shows 
that  "the  trade-mark  is  usually  displayed  by  stamping  the  same  upon  the 
trap  itself";  but  under  the  judgment  the  plaintiff  gets  no  practical 
benefit  of  its  registered  trade-mark,  for  the  defendant,  with  no  such 
claim  in  its  answer,  is  given  an  affirmative  decree  permitting  it  to  stamp 
upon  the  pan  of  its  traps  "Game  Traps,  Trixmiph  No.  1,  Manufactured 
at  Oneida,  N.  Y.,"  which  game  traps  are  concededly  made  for  the  pur- 
pose of  entering  into  competition  with  the  plaintiff's  traps,  being  built 
upon  substantially  the  same  model  as  the  "Victor,"  which  has  an  es- 
tablished trade.  But  why  should  the  defendant,  who  is  violatii^  the 
plaintiff's  rights,  be  given  affirmative  relief?  The  learned  court  at 
Special  Term  seems  very  tender  of  the  invader  of  the  plaintiff's  rights ; 
we  are  told  that : 

"I  find  the  address  on  the  trap  la  necessary  to  this  defendant ;  without  It 
the  trapper,  far  afield,  wonld  not  know  who  was  the  maker  of  the  trap." 

But  the  address  does  not  tell  who  was  the  maker  of  the  trap,  if  this 
is  important  to  the  trapper  far  afield.  He  knows  that  they  are  game 
traps.  He  knows  that  it  is  marked  "Triumph  No.  1,"  and  that  it  pur- 
ports to  be  manufactured  at  "Oneida,  N.  Y.";  and  this  the  plaintiff 
contends,  and  properly,  we  believe,  under  the  circumstances  of  this 
case,  that  it  tends  to  carry  the  impression  that  the  trap  is  one  manu- 
factured by  the  Oneida  Community,  which  has  an  established  reputa- 
tion in  the  manufacture  of  these  traps.  The  plaintiff,  which  has  build- 
ed  up  this  reputation,  gets  no  benefit  from  this  judgment;  it  might 
just  as  well  be  without  the  judgment.  The  essential  vice  of  the  judg- 
ment, in  so  far  as  it  relates  to  the  plaintiff,  is  that  it  permits  the  de- 
fendant to  make  use  of  the  dominant  word  in  its  trade-mark  at  the 
very  point  where  the  plaintiff  has  displayed  for  years  the  words  "Onei- 
da Community." 
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It  is  perfectly  true  that  the  defendant  has  the  right  to  manufacture 
game  trajK  at  Oneida;  but  it  has  no  right,  as  against  the  plaintiff's 
registered  trade-mark,  to  make  use  of  the  word  "Oneida"  in  such  a 
manner  as  to  carry  the  idea  to  its  customers  that  it  is  supplying  the 
market  with  the  Oneida  Commimity  game  traps,  and  there  can  be  lit- 
tle doubt,  despite  the  ingenious  excuses  offered,  that  the  Oneida  Game 
Trap  Company  was  created  and  located  in  the  city  of  Oneida  for  the 
very  purpose  of  accomplishing  this  result.  It  was  the  name  which  was 
identified  with  the  game  trap  business  of  the  world ;  92  per  cent,  of  all 
the  game  traps  manufactured  were  made  by  the  Oneida  Community,; 
Limited,  with  factories  at  or  near  Oneida  and  at  Niagara  Falls,  and 
the  name  "Oneida"  in  association  with  the  game  trap  busmess  had  a 
value  which  the  former  employes  of  the  Oneida  Community,  Limited, 
well  knew  and  understood,  and  upon  the  suit  of  the  plaintiff,  to  protect 
its  rights,  the  defendant  has  a  judgment  which  will  enable  it  to  so  far 
imitate  the  goods  of  the  plaintiff,  in  markings,  as  to  readily  deceive 
those  who  are  not  looking  particularly  to  the  exact  name  of  the  plaintiff 
corporation.  If  we  follow  the  suggestion  of  Lord  Bacon  that  in  the 
Interpretation  of  statutes  we  are  "to  note  and  single  out  the  material 
words  whereupon  the  statute  is  framed,  for  there  are  in  every  statute 
certain  words  which  are  as  veins  where  the  life  and  blood  of  the  stat- 
ute cometh,"  we  shall  readily  understand  that  "Oneida":  is  the  material 
word  in  the  trade-mark  of  the  plaintiff,  and  when  this  word  is  used 
in  the  same  location  upon  the  trap  of  the  defendant  that  it  occupies 
upon  the  trap  long  manufactured  and  sold  by  the  plaintiff,  it  cannot 
be  doubted  that  it  is  such  an  invasion  of  the  rights  of  the  plaintiff  in  its 
trade-mark  as  to  entitle  it  to  adequate  protection,  such  as  was  granted 
in  the  case  of  Kayser  &  Co.  v.  Italian  Silk  Underwear  Co.,  sufna, 
where  the  corporation  was  restrained  from  the  use  of  the  word  "Ital- 
ian" in  its  corporate  name. 

The  defendant  here  does  not  claim  to  be  entitled  to  the  judgment 
rendered ;  it  appeals  from  so  much  of  the  judgment  as  gives  the  plain- 
tiff any  relief  whatever,  and  in  its  answer  claims  to  be  entitled  to  a 
judgnient  dismissing  the  complaint.-  Its  contention  is  that  it  has  a 
right,  not  to  the  judgment  rendered,  but  to  a  judgment  permitting  it  to 
continue  to  use  the  name  "Oneida  Game  Trap  Company,"  and  to  have 
this  name  and  the  address,  "Oneida,  N.  Y.,"  stamped  upon  the  pan  of 
its  traps;  it  insists  that  it  has  not  violated  any  of  the  rights  of  the 
plaintiff  under  its  registered  trade-mark.  It  specifically  asks  to  have 
the  judgment  reversed  in  so  far.  as  it  declares : 

"That  the  name  'Oneida  Game  Trap  Company,  Incorporated,'  ia  a  colorable 
Imltatioa  of  plalntUTs  trade-mark  'Oneida  Community,  Limited,'  but  only 
so  by  reason  of  the  stamping  on  the  pan ;  the  phrase  or  wording  in  Its  setting 
upon  the  round  pan,  taken  together,  effects  the  violation.  Defendant  cannot 
use  It  in  that  connection." 

It  likewise  asks  to  have  the  judgment  reversed  in  so  far  as  the  judg- 
ment provides  that : 

"The  defendant  and  Its  agents,  serrants,  and  employes  are,  and  each  of 
them  is,  hereby  enjoined  and  restrained  from  the  use  of  its  corporate  name 
as  now  made  up  on  the  pan  of  Its  trap.  It  may  place  its  corporate  name  upon, 
any  other  part  of  its  trap.  It  may  stamp  upon  the  pan  of  its  trap  its  address, 
coupled  with  other  words  substantially  as  follows:    'Game  Traps,  Triumph 
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Na  1,  Mannfactnred  at  Oneida,  N.  T.'    It  may  Insert  any  of  Its  brands  in 
place  of  'Triumph,' " 

That  is,  the  defendant,  which  has  been  guilty  of  a  colorable  immita- 
tion  of  plaintiff's  trade-mark,  which  has  sought  by  artifice  to  defraud 
the  plaintiff  of  its  rights  under  its  registration,  is  told  that  it  cannot  do 
the  thing  which  it  has  wrongfully  done,  but  that  it  may  do  something 
else.  It  may  make  conspicuous  the  fact  that  it  is  manufactured  at 
Oneida,  this  word  having  been  identified  for  60  years  with  the  principal 
manufacture  of  game  traps  in  the  world,  placing  this  announcement 
where  the  plaintiff  has  for  years  made  its  announcement  that  the  traps 
were  the  product  of  the  Oneida  Community — ^upon  the  pan  of  the  trap 
— and  then  that  it  might  place  its  corporate  name  upon  any  other  part 
of  the  trap.  This  does  not  appear  to  us  to  be  the  proper  disposition 
of  this  case.  Leaving  entirely  out  of  the  question  the  many  and  im- 
portant facts  which  point  strongly  to  unfair  competition,  we  are  of 
the  opinion  that  the  use  of  the  corporate  name  "Oneida  Game  Trap 
Company,"  in  connection  with  the  production  of  traps  to  enter  into 
competition  with  the  Oneida  Communitjr,  Limited,  traps,  is  a  colorable 
imitation  of  plaintiff's  trade-mark,  that  rt  was  clearly  designed  to  work 
the  same  mischief  which  was  invcJved  in  the  case  of  Kayser  Sa  Co.  v. 
Italian  Silk  Underwear  Co.,  supra,  and  that  in  enacting  the  trade-mark 
act  of  1905,  and  inserting  the  provisos  in  section  5  thereof,  Congress 
did  not  intend  to  provide  for  a  barren  notice  of  an  ineffectual  dfaim, 
but  to  confer  definite  rights,  and  an  applicant  properly  registered 
under  the  act  becomes  the  owner  of  the  trade-mark  and  entitled  to  be 
protected  in  its  use  as  such.  Thaddeus  Davids  Co.  v.  Davids,  233  U. 
S.  461,  34  Sup,  Ct.  648,  58  L.  Ed.  1046. 

In  a  case  of  unfair  competition  it  may  be  necessary  to  show  intent 
to  deceive  the  public,  but  in  a  case  for  violation  of  a  properly  register- 
ed trade-mark  it  is  not  necessary  to  show  wrongful  intent  or  facts  justi- 
fying an  inference  of  such  intent  Thaddeus  Davids  Co.  v.  Davids, 
supra.  It  is  sufficient  that  the  rights  intended  to  have  been  secured 
by  the  registration  have  been  invaded,  and  the  defendant,  having 
wrongfully  sought  to  take  that  which  belongs  to  the  plaintiff,  is  not 
entitled  in  a  court  of  equity  to  "something  just  as  good."  The  plaintiff 
is  entitled  to  a  practical  injunction,  one  which  will  secure  it  in  the  right 
to  the  exclusive  use  of  the  word  "Oneida"  in  connection  with  the  man- 
ufacture of  game  traps,  and  to  this  end  the  defendant  should  be  re- 
strained from  making  use  of  its  corporate  name,  as  well  as  the  stamp- 
ing of  the  word  "Oneida"  upon  its  traps.  It  is  not  the  province  of  a 
court  of  equity  to  aid  wrongdoers.  It  fulfills  its  mission  when  it  has 
restrained  the  commission  of  a  wrong,  leaving  the  wrongdoer  to  figure 
out  for  himself  how  far  he  can  disregard  tiie  mandate  of  the  court 
and  the  requirements  of  a  dean  conscience. 

Let  the  findings  of  fact  and  conclusions  of  law  be  amended  in  har- 
mony with  this  opinion ;  such  findings  and  conclusions  to  be  submitted 
to  one  of  the  justices  of  this  court  for  approvd.  Costs  are  awarded 
to  the  plaintiff. 

Judgment  modified  in  accordance  with  opinion,  and,  as  modified,  af- 
firmed, with  costs  to  plaintiff.  Order  to  be  settled  before  WOOD- 
WARD, ].,  on  notice.    All  concur. 
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XOXJNG  T.  UNITED  STATES  MORTGAGE  &  TKUST  CO,    (No.  7855.) 
(Supreme  (Tourt,  Appellate  DlTision,  First  Department.    July  9,  191S.) 

CoBPOBATioNs  ©=9308 — Officebs — Salary — Contracts — Evidence. 

The  president  of  a  corporation  demanded  as  additional  salary  5  per 
cent  of  the  net  profits  of  ttie  business,  under  a  contract  therefor  partly 
oral  and  partly  in  writing.  A  resolution  of  the  execntlve  committee  ot 
the  corporation,  ai^roved  by  the  directors,  recited  that  the  committee 
recommended  to  the  board  that  they  be  authorized  to  award  to  the 
president,  in  addition  to  his  regular  salary,  a  participation  in  the  net 
profits.  The  president  testified  that  his  arrangement  with  the  chairman 
of  the  committee  was  prior  to  the  resolution.  Subsequently  the  executive 
committee  passed  a  resolution  providing  for  the  payment  of  an  honorari- 
um to  the  president,  consisting  of  a  percentage  of  the  net  earnings  for 
six  months  ending  on  a  prior  date.  A  similar  resolution  was  passed  at  a 
subsequent  date,  and  the  president  was  paid  the  si>ecified  sums  under 
the  last  two  resolutions.  Thereafter  he  made  no  demand  on  the  corpora- 
tion for  further  payment  until  after  he  ceased  to  be  president.  Held, 
that  a  verdict  that  there  was  a  contract  between  the  president  and  the 
corporation  binding  It  to  pay  any  part  of  Its  profits  In  the  future  was 
against  the  weight  of  the  evidence,  and  was  properly  set  aside. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  1334-1349; 
Dec.  Dig.  «=9308.] 

Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

On  reargument,  after  decision  by  the  Court  of  Appeals  remitting 
the  case  to  the  Appellate  Division  to  pass  on  the  facts.  Order  setting 
aside  verdict  and  granting  new  trial  affirmed. 

See,  also,  214  N.  Y.  279,  108  N.  E.  418. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  DOWLING,  JJ. 

Austen  G.  Fox,  of  New  York  City,  for  appellant, 
John  M.  Bowers,  of  New  York  CJity,  for  respondent 

McLaughlin,  J.  Appeal  from  an  order  setting  aside  a  verdict 
on  the  ground  that  it  is  against  the  weight  of  evidence.  This  is  the 
second  argument  of  the  appeal.  On  the  first  the  court  was  of  the 
opinion  that  the  evidence  did  not  justify  the  jury  in  finding  the  ex- 
istence of  the  contract  alleged,  and  dismissed  the  complaint ;  the  plain- 
tiff having  stipulated,  if  the  court  reached  that  conclusion,  such  dis- 
position might  be  made  of  the  appeal.  Young  v.  United  States  Mort- 
gage &  Trust  Co.,  156  App.  Div.  515,  141  N.  Y.  Supp.  364.  An  ap- 
peal was  taken  to  the  Court  of  Appeals,  where  it  was  held  that  this 
court  erred  in  dismissing  the  complaint,  since  there  was  some  evi- 
dence from  which  the  jury  might  have  found  that  the  contract  claimed 
by  the  plaintiff  was  made,  and  that  the  verdict  having  been  set  aside 
by  the  trial  court  as  against  the  weight  of  evidence,  and  that  question 
not  having  been  passed  upon  by  this  court,  the  proper  disposition  of 
the  appeal  was  to  remit  the  matter  to  this  court  to  pass  upon  the 
facts.  Young  v.  United  States  Mortgage  &  Trust  (Jo.,  214  N.  Y. 
279,  108  N.  E.  418.     This  was  accordingly  done,  and  the  question 
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now  presented,  under  the  remittitur  of  the  Court  of  Appeals,  is 
whether  the  trial  court  was  justified  in  setting  aside  the  verdict  as 
against  the  weight  of  evidence. 

While  the  decision  of  this  court  upon  the  former  argument  was  to 
the  effect  that  the  plaintiff  had  failed,  as  matter  of  law,  to  establish 
the  contract  allied,  nevertheless  it  is  apparent  from  the  opinion  de- 
livered that  the  facts  were  examined  and  a  conclusion  unanimously 
reached  that  the  verdict  was  against  ^e  weight  of  evidence.  The 
court  said: 

"At  the  conclusion  of  the  trial  the  eyldence  did  not  *  •  •  Justify  the 
Jury  In  finding  that  the  defendant  was  in  any  way  Indebted  to  the  plaintiff. 
*  *  *  The  resolution  of  June  22d  did  not  bind  the  defendant  to  pay  any- 
thing. It  was,  at  most,  but  a  recommendation  to  the  board  of  directors  to  au- 
thorize the  executive  committee  to  pay  to  the  president  a  portion  of  the  prof- 
its, not  for  any  particular  time,  but  solely  during  the  pleasure  of  the  board. 
This  was  so  understood  by  the  executive  committee,  as  evidenced  by  Its  sub- 
sequent acts  with  reference  to  the  payments,  because  in  each  Instance  refer- 
ence was  made  to  the  approval  of  the  board  of  directors.  It  was  also  so  un- 
derstood by  the  plaintiff,  as  evidenced  by  the  fact  that  he  made  no  claim  for 
extra  compensation,  and  In  the  reports  made  to  the  superintendent  of  banks, 
verified  by  him,  no  reference  was  made  as  to  the  defendant's  being  under 
any  liability  for  extra  compensation.  It  is  incredible,  if  the  plaintiff  supposed 
he  had  a  dalm  for  which  defendant  was  legally  liable,  that  the  reports  would 
have  been  verified  by  blm  without  some  reference  to  it  The  resolutions  and 
the  acts  of  the  parties  clearly  and  conclusively,  as  it  seems  to  me,  establish 
that  the  plaintiff's  claim  here  sought  to  be  enforced  has  no  legal  foundation 
whatever." 

But,  irrespective  of  the  views  entertained  by  this  court  on  the 
former  argument  as  to  whether  the  verdict  was  against  the  weight 
of  evidence,  I  think  the  trial'court  properly  set  the  verdict  aside.  The 
plaintiff's  claim  is  that  in  June,  1899,  the  defendant  promised  to  pay 
him,  as  additional  salary,  5  per  cent,  of  the  net  profits  of  the  busi- 
ness ;  that  the  contract  was  partly  oral  and  partly  written ;  that  the 
oral  part  consisted  of  a  conversation  with  Mr.  McCurdy,  chairman 
of  the  executive  committee;  and  that  the  written  part  consisted  of 
a  resolution  of  the  executive  committee,  approved  by  the  board  of 
directors,  as  follows: 

"Resolved,  that  the  executive  committee  recommend  to  the  board  that  they 
be  authorized  to  award  to  the  president,  in  compensation  for  his  services,  and 
in  addition  to  bis  regular  salary,  a  participation  In  the  net  profits  of  the  com- 
pany during  the  pleasure  of  the  board." 

The  Court  of  Appeals  held  that  this  resolution,  as  ratified  and  ap- 
proved by  the  board  of  directors,  while  some  evidence  of  a  contract, 
did  not  establish  one;  that  it  did  not  purport  to  express  the  terms 
of  any  contract,  and  upon  the  view  most  favorable  to  the  plaintiff 
it  merely  authorized  the  executive  committee  to  make  a  contract.  The 
plaintiff  te^ified  that  his  arrangement  with  Mr.  McCurdy  was  prior 
to  the  adoption  of  the  resolution  by  the  executive  committee  and  its 
subsequent  approval  by  the  board  of  directors ;  that  after  he  had  had 
his  talk  with  Mr.  McCurdy  they  both  attended  a  meeting  of  the  ex- 
ecutive committee,  when  the  resolution  in  question  was  passed.  It 
seems  inconceivable  to  me,  if  the  arrangement  as  testified  to  by  the 
164N.X.S.— 26 
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plamti£F  with  Mr.  McCurdy  had  been  made,  and  the  same  had  been 
reported  to  the  executive  committee,  that  it,  in  ratification  and  ap- 
proval, subject,  of  course,  to  the  action  of  the  board  of  directors, 
would  have  passed  the  resolution  in  the  form  which  it  did.  Plain- 
tiffs claim  is  that  he  was  to  have  5  per  cent,  of  the  net  profits  of 
defendant's  business  during  the  time  he  remained  president  of  the 
company.  The  resolution  does  not  so  declare;  on  the  contrary,  he 
is  to  have  a  percentage,  just  how  much  is  not  stated,  not  for  any 
specified  time,  but  "during  the  pleasure  of  the  board."  The  rescrfu- 
tion  contemplated  future  and  not  past  action.  That  the  committee 
did  not  suppose,  when  it  was  passed,  that  it  had  entered  or  was  en- 
tering into  a  contract  with  the  plaintiff  on  the  terms  agreed  upon  be- 
tween him  and  Mr.  McCurdy,  is  also  evidenced  by  the  further  fact 
that  when  the  matter  again  came  before  the  executive  committee  on 
January  18,  1900,  the  resolution  passed  by  it  was: 

"Besolved,  tbat  pursuant  to  the  resolution  of  the  ezecutlTe  committee 
passed  June  22,  1899,  approved  by  the  board  of  directors  on  the  same  day, 
providing  for  the  payment  of  an  honorarium  to  the  president,  consisting  of  a 
percentage  of  the  net  earnings  of  the  company,  the  executive  committee  here- 
by authorizes  the  payment  to  the  president  of  5  per  cent  of  the  net  earnings 
of  the  company  as  determined  for  the  six  months  ending  December  81,  1899." 

It  is  also  significant  that  the  words  "of  an  honorarium"  and  the 
word  "consisting"  were  written  into  the  resolution  after  the  same  w.as 
offered  and  before  it  was  passed. 

In  pursuance  of  this  resolution  the  defendant  paid  the  plaintiff 
$19,270,  and  in  pursuance  of  a  similar  resolution  passed  December 
26,  1901,  plaintiff  was  paid  $56,721.30.  Thereafter  plaintiff  made 
no  demand  upon  defendant  for  a  further  payment  until  after  he 
ceased  to  be  president  of  the  company,  when  he  presented  the  claim 
in  suit.  Not  only  this,  but  every  six  months  after  the  contract  is  al- 
leged to  have  been  made  plaintiff  made  a  report  to  the  defendant, 
and  a  verified  report  to  the  superintendent  of  banks,  as  to  the  assets 
and  liabilities  of  the  company — ^the  last  one  just  before  he  ceased  to 
be  president.  In  none  of  these  reports  is  there  a  statement  to  the 
effect  that  he  had  a  claim  against  defendant  for  extra  compensation. 
Nor  was  there  any  entry  made  in  any  books  of.  the  defendant  which, 
upon  an  examination,  would  have  disclosed  the  existence  of  the  con- 
tract, or  any  obligation  to  pay  the  plaintiff  any  part  of  the  sum  here 
sought  to  be  recovered. 

After  considering  all  of  the  evidence  bearing  upon  the  existence  of 
the  alleged  contract,  and  the  acts  of  both  parties  after  such  contract 
is  alleged  to  have  been  made,  I  am  unable  to  reach  a  conclusion  other 
than  that  the  verdict  of  the  jury  was  against  the  weight  of  evidence, 
and  for  that  reason  was  properly  set  aside. 

The  order  appealed  from,  therefore,  is  affirmed,  with  tosts  to  the 
respondent  to  abide  the  event  of  the  new  trial. 

INGRAHAM,  P.  J.,  and  LAUGHUN  and  SCOTT,  TJ.,  concur. 
DOWUNG,  J.,  dissents. 


Digitized  by 


Google 


Sup.  Ct)  FBOPLB  V.  TKATIB  403 

PKOPLE  ex  reL  ROSENTHAL  ▼.  TRAVIS,  State  OomptroUer.     (No.  7601.) 
(Supreme  Court,  Appellate  Dtrlsioii,  First  Department.    July  9,  1915.) 

1.  OmcEBs  €=>11 — CUvn,  Sebvjce — Compktitivk  Ci.asse& 

Under  Civil  Service  Law  (Consol.  Laws,  c.  7)  5  15,  subd.  2,  declaring  that 
in  case  of  a  vacancy  In  a  position  In  the  competitive  class,  where  peculiar 
qnallllcatlcnia  of  a  sdentlflc,  professional,  or  educational  character  are 
required,  the  atate  or  municipal  commission  may  suspend  the  provisions 
of  the  rule  requiring  competition,  but  no  such  suspension  shall  be  gen- 
eral, relator,  who  was  appointed  as  a  legal  examiner  and  Investigator 
for  the  comptroller  of  the  state,  without  examination,  after  a  suspension 
of  the  rales,  does  not  come  wltbln  the  competltlTe  class,  though  his  posi- 
tion  ordinarily  came  within  such  class. 

[£;d.  Kote<— For  other  cases,  see  Offloera,  Cent.  Dig.  i  13;  Dec.  Dig. 
«=>11.] 

2.  Omtcebs  «=5»72 — RxuoTAi. — CiTrL  S«i»vio»— Notics. 

Relator,  on  being  discharged  from  an  office  to  which  he  had  been 
appointed  without  examination,  because  a  reorganization  rendered  the 
office  a  sinecure  without  duties,  is  not  entitled  to  notice;  the  provision  of 
law  requiring  notice  to  and  an  opportunity  for  the  officer  to  protest,  apply- 
ing only  la  case  of  removal  for  delinquency. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent  Dig.  {{  101-108,,  105-lOT ; 
De&  Dig.  <e=»72.] 

8.  Ojtickbs  «=>T1 — ^Reiiovai^— Lack  of  Dmrcss. 

Heads  of  state  departments  may  remove  officers  appointed  tinder  the 
Civil  Service  Law,  where  owing  to  a  reorganization  there  are  no  duties 
for  them  to  perform  and  no  compensatic^n  for  su<A  office  has  been  pro- 
vided. 

[Ed.  Note.-^For  other  cases,  see  Officers,  Cent  Dig-  i  99;  Dec.  Dig. 
«s>71.1 

•    Appeal  from  Special  Term,  New  York  Comity. 

Application  by  the  People,  on  the  relation  oi  Julius  Rosenthal,  lor 
writ  of  mandamus  against  Eugene  M.  Travis,  as  C(»nptroller  of  the 
State  of  New  York.  From  an  order  granting  a  motion  for  a  per«np- 
tory  writ,  respcmdent  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CI.ARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Robert  P.  Beyer,  Deputy  Atty.  Gen.,  for  appellant 

I.  T.  Flatto,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  relator  was  appointed  assistant  chief  clerk 
in  the  stock  transfer  bureau  of  the  state  comptroller's  office  on  July  15, 
1913,  and  continued  to  hold  that  position  until  October  28th  of  the 
same  year.  On  October  14,  1913,  Mr.  Sohmer,  then  the  comptroller 
of  the  state,  applied  to  the  state  civil  service  commission  to  suspend  the 
rules  and,  in  pursuance  of  section  15,  subd.  2,  of  the  Civil  Service  Law 
(Laws  1909,  c.  15),  to  permit  the  appointment  of  the  relator  without 
examination  to  the  position  of  legal  examiner  and  investigator  in  the 
said  bureau,  a  position  which  was  then  and  has  since  continued  to  be 
in  the  competitive  class,  which  application  was  granted,  and  the  relator 
was,  without  examination,  appointed  to  such  position  on  or  about  Oc- 
tober 28,  1913.    The  position  to  which  relator  was  so  appointed,  and 
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the  duties  performed  by  him  therein,  were  held  and  performed  in  the 
office  of  the  comptroller  located  in  the  city  of  New  York,  where  by 
law  the  comptroller  is  permitted  to  maintain  an  office. 

On  or  about  January  2,  1915,  the  defendant  Travis,  without  notice, 
removed  the  relator  from  the  position  so  held  by  him.  The  relator 
claims,  as  matter  of  law,  that  his  position  was  in  the  competitive 
class,  and  hence  that  he  could  not  be  summarily  removed  without  no- 
tice, and,  as  matter  of  fact,  that  his  removal  was  in  bad  faith  and  for 
political  reasons.  The  defendant  alleges  that  relator  was  removed 
solely  for  reasons  of  economy,  that  the  position  was  a  sinecure,  that 
there  was  no  work  for  the  relator  to  perform,  and  that  in  preparing 
the  budget  for  his  office  he  (defendant)  had  omitted  to  provide  for 
any  such  position  as  that  held  by  the  relator.  It  does  not  appear  that 
any  one  has  been  appointed  to  fill  the  position  formerly  occupied  by  the 
relator. 

[  1  ]  In  view  of  the  circumstances  under  which  relator  was  appoint- 
ed, I  do  not  think  he  is  to  be  regarded  as  within  the  competitive  class, 
although  generically  his  position  may  have  been  competitive.  Section 
15,  subd.  2,  of  the  Civil  Service  Law,  to  which  I  have  referred,  is  as 
follows : 

"In  case  of  a  vacancy  In  a  position  In  the  competitive  class  wbere  pecnUar 
and  exceptional  qualifications  of  a  scientific,  professional  or  educational 
character  are  required,  •  •  •  the  state  or  municipal  commission  may 
suspend  the  provisions  of  the  rule  requiring  competition  in  such  case,  but  no 
such  suspension  shall  be  general  in  its  application  to  such  place,  and  all 
such  cases  of  suspension  shall  be  reported  in  the  annual  reports  of  such  com- 
missioners with  the  reasons  therefor." 

I  think  it  is  manifest  that  any  appointment  made  under  the  fore- 
going provisions  is  exceptional,  and  that  the  appointee  is  thereb)r  taken 
out  of  the  competitive  class,  where  those  holding  a  similar  position  or- 
dinarily belong,  and  that  he  is  pro  hac  vice  placed  in  a  noncompetitive 
class,  and  thus  becomes  subject  to  removal  under  circumstances  ap- 
plicable to  persons  in  such  class.  Such  a  construction  co-ordinates  the 
manner  of  removal  with  the  manner  of  appointment  in  the  partictdar 
instance  and  offends  neither  the  spirit  nor  the  letter  of  the  Civil  Serv- 
ice Law.  A  similar  principle  was  applied  in  the  construction  of  the 
Municipal  Civil  Service  Law  in  People  ex  rel.  Corkill  v.  McAdoo,  113 
App.  Div.  770,  99  N.  Y.  Supp.  324. 

[2]  Assuming,  however,  that  relator  was  among  the  class  entitled 
to  notice  and  an  opportunity  to  explain,  if  he  was  not  removed  for  any 
delinquency  on  his  part,  but  from  motives  of  economy,  or  because 
there  was  no  work  for  him  to  do,  I  cannot  see  that  he  was  entitled  to 
notice.  The  provision  of  law  requiring  notice  and  that  an  opportunity 
be  afforded  an  employe  to  explain,  cannot,  in  reason,  apply  where  the 
removal  is  not  in  consequence  of  any  delinquency  on  the  part  of  the 
employe,  but  is  for  some  other  and  sufficient  reason.  As  was  said  in 
People  ex  rel.  Moloney  v.  Waring,  7  App.  Div,  204,  206,  40  N.  Y. 
Supp.  275,  276: 

"It  would  be  highly  absnrd  to  gravely  notify  him  that  he  is  to  be  removed 
•    •    •    because  of  some  rearrangement  of  the  force  of  the  department. 
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wblch  renders  tbe  employment  of  so  many  mot  unnecessary,  and  to  Invite  a 
discussion  of  this  matter  between  the  head  of  the  department  and  his  sub- 
ordinate." 

Concerning  the  grounds  of  the  relator's  removal,  the  record,  as  I 
have  stated,  discloses  an  unequivocal  aiiirmation  on  the  part  of  the 
defendant  that  relator  was  discharged  because  there  was  no  work  for 
him  to  do,  and  that,  if  continued  therein,  relator's  position  would  be 
a  sinecure;  that  no  one  had  been  appointed  to  fill  the  position  from 
which  relator  had  been  removed,  and  no  money  had  been  provided  for 
the  compensation  of  any  incumbent  of  such  a  position. 

[3]  We  have  repeatedly  held  that  under  such  circumstances  the 
heads  of  New  York  City  departments  may  lawfully  remove  or  suspend 
employes  thereof  (People  ex  rel.  Kaufman  v.  Board  of  Education,  166 
App.  Div.  58,  151  N.  Y.  Supp.  585 ;  People  ex  rel.  Vincing  v.  Hayes, 
135  App.  Div.  19,  119  N.  Y.  Supp.  808;  People  ex  rel.  Griffin  v.  Wil- 
liams, 153  N.  Y.  Supp.  92Q,  and  I  cannot  doubt  that  state  officers 
have  similar  power.  In  every  case  the  record  should  be  carefully  ex- 
amined for  the  purpose  of  ascertaining  whether  any  evidence  of  an 
abuse  of  power  is  disclosed;  but  where  there  is  none,  and  where  the 
good  faith  of  the  defendant  satisfactorily  appears,  mere  allegations  of 
bad  faith,  or  that  the  discharge  was  for  reasons  not  countenanced  by 
law,  should  not  be  accepted  as  sufficient  to  raise  an  issue  of  fact 

The  order  directing  the  issuance  of  a  peremptory  mandamus  should 
be  reversed,  with  $10  costs  and  disbursements,  and  the  motion  denied, 
with  $10  costs.    AH  concur. 


HBNDRIGKSON  T.  O'BRIEN  CONST.  CO.    (No.  7568.) 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1916.) 

Mabteb   and    Servant    iS=3286 — Evplotsss'    Iaabiijit   Act — Pbiua   Faoub 
Case — Dxeectino  Vkkdict. 

In  an  action  under  the  Employers'  liability  Act  (Consol.  Laws,  c.  31), 
evidence  held  sufficient  to  establish  a  prima  facie  case  for  plaintiff  as 
to  an  act  of  negligence  on  the  part  of  defendant's  foreman  for  which 
It  was  liable,  making  It  error  to  direct  a  verdict 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  (3ent  Dig.  {{  1<X>1, 
1006,  1008,  1010-1016,  1017-1033,  1086-1042,  1044,  1046-1060;  Dea  Dig. 
«s>286.] 

Ingraham,  P.  X,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  Hendrickson  against  the  O'Brien  Construction 
Company.  From  a  judgment  entered  on  dismissal  of  his  complaint, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Wilcox  &  Brodek,  of  New  York  City  (Charles  A.  Brodek,  of  New 
York  City,  of  counsel,  and  Harrie  C.  Manheim,  of  New  York  City, 
on  the  brief),  for  appellant 

James  B.  Henney,  of  New  York  City  (Edward  F.  Lindsay,  of  New 
York  City,  of  counsel),  for  respondent 
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CLARKE,  J.  This  is  an  action  under  the  Employers'  Liability 
Act.  Th6  plaintiff  was  40  years  of  age,  a  Finn,  who  had  been  in 
this  country  22  years,  a  carpenter.  The  defendant  was  engaged  in  the 
building  of  the  subway  at  Morris  Park.  The  plaintiff  hail  been  em- 
ployed about  a  week  and  a  half  working  on  top  of  the  subway.  He 
was  ordered  underground  by  the  foreman.  There  was  a  concrete 
base  in  the  subway  about  two  or  three  feet  high.  There  were  iron 
uprights  or  posts  on  this  base.  He  was  directed  to  go  with  15  other 
men  to  bring  a  form  over.  The  form  was  an  open  boxlike  structure, 
when  completed,  20  feet  long,  5  feet  6  inches  in  height,  wider  at  the 
bottom  than  at  the  top,  placed  on  the  concrete  base,  in  which  con- 
crete was  poured.  When  the  concrete  set,  the  sides  of  the  form  were 
taken  off,  and  left  a  divisional  wall  tapering  from  the  bottom  to  the 
top.  Two  of  the  sides  of  the  form — that  is,  the  panels — ^were  car- 
ried one  at  a  time  by  the  plaintiff  and  the  15  other  mien  with  him 
to  this  concrete  base,  where  they  were  directed  to  place,  it,  and  were 
stood  up  leaning  against  the  posts — as  he  said,  like  a  board  fence 
leaning  against  the  posts.  In  the  process  of  preparing  this  form  for 
the  reception  of  the  concrete,  the  panels  were  kept  apart  by  spreaders 
which  were  nailed  between  the  two.  They  were  kept  together  by 
wires  which  were  laced  from  railings  which  were  nailed  at  the  top 
and  at  the  bottom.  The  spreaders  kept  the  space  open  for  the  con- 
crete; the  wires  bound  the  sides  t<^ther,  so  that  it  held  the  con- 
crete until  it  set. 

After  the  two  panels  had  been  so  placed  upon  the  base,  leaning  up 
against  the  posts,  plaintiff  testified  that  he  received  instructions  from 
the  foreman  to  get  the  railing  pieces — crosspieces  that  were  to  be 
nailed  on  the  outside  of  the  form.  Three  men  went  with  him  to  get 
these  pieces.  They  went  around  looking  for  them;  they  were  not 
supplied  in  any  particular  place;  they  had  to  look  for  them.  He 
was  picking  them  up  here  aind  there.  He  was  away  from  this  panel 
about  15  or  ^  minutes.  The  two  men  that  went  for  the  railing  pieces 
with  him,  and  he,  started  to  put  the  railing  pieces  on  at  the  same 
time.  They  put  on  the  lower  pieces  by  nailing  them  fast.  Then  they 
started  to  put  the  top  ones  on.  The  position  he  occupied  as  they 
nailed  them  on  was  to  hold  the  top  of  the  form  with  the  left  hand. 
His  feet  were  on  the  lower  railing  piece.  The  hammer  was  in  his 
right  hand;  he  was  holding  on  that  way,  using  the  hammer  with 
his  right  hand.  The  other  men  occupied  the  same  position  in  holding 
on  these  top  pieces.  He  had  never  worked  on  any  of  these  forms 
before.  He  could  not  reach  the  top  pieces  to  nail  them  <mi  from  the 
concrete  base.  There  was  no  ladder  supplied,  or  scaffold.  When  he 
was  nailing  these  top  pieces,  the  form  fell  over  on  him,  and  he  re- 
ceived the  injuries  complained  of.  He  testified  that,  when  the  fore- 
n\an  sent  him  away  to  get  the  railings,  he  said : 

"  'Get  the  railing  pieces,  and,  as  socm  as  you  find  them,  put  tbem  on.  We 
will  fix  the  forms  by  the  time  you  will  be  back.'  Q.  What  did  you  understand 
him  to  mean  when  he  said,  'We  will  fix  the  forms?'  A.  That  he  would  set 
the  forms  in  their  places,  and  hare  the  forms  all  fixed  by  the  time  we  would 
be  back  with  the  railing  pieces.  *  *  *  Q.  Whether  the  form  was  fastened, 
or  whether  the  spreaders  were  in,  whether  the  wires  were  fastened  in  these, 
or  whether  the  form  was  in  position,  or  whether  anything  was  holding  It  or 
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not,  yon  dldnt  pay  any  attention?  A.  There  was  no  way  to  see  It,  whether 
there  were  spreaders  In  or  not  I  could  not  see  whether  the  spreaders  were  in, 
but  I  didn't  look  to  see  whether  they  were  oe  not.  There  was  no  way  to  see 
It  if  they  were  in,  the  spreaders.  *  *  *  I  thought  they  were  all  fixed. 
*  •  *  Q.  When  you  got  back  the  form  was  just  In  the  same  position  as  It 
was  when  you  left,  the  one  that  fell  on  you?  A.  I  think  it  was,  but  I  was 
not  sure,  because  I  didn't  look.  Q.  It  was  in  the  same  place,  wasn't  it?  A. 
He  ordered  us  away,  and  told  us  it  will  be  all  fixed  when  we  come  back,  and 
I  thoosht  it  was  all  fixed.  Q.  What  do  you  mean  by  'all  fixed'?  A.  All  se- 
cure. *  •  •  He  said:  "We  will  have  it  all  fixed  at  the  time  when  you 
fellows  come  back.'  *  *  *  He  said:  'Hurry  up  and  get  the  railings,  and 
we  will  hare  it  all  fixed.'  *  *  *  I  done  Just  what  he  told  us.  I  hurried 
up  and  got  the  rails,  and  we  started  to  get  the  form  ready  for  the  c<nicrete, 
and  before  we  got  It  ready,  and  before  we  got  it  fastened,  or  wired,  it  fell 
on  me,  and  that  is  what  happened.  •  •  •  Jnst  before  I  was  hurt,  the  fore- 
man told  me  to  get  the  railing  pieces.  He  said:  'As  soon  as  you  find  them, 
put  them  on.'    I  was  putting  them  on  when  I  was  hurt" 

One  of  the  men  who  was  working  with  him  testified  that  he  re- 
ceived instructions  from  the  foreman.    He  said : 

"  'Go  ahead  and  get  the  railing  pieces,  and  we  will  get  the  form  ready  for 
you  when  you  get  back.'  We  were  away  from  the  form  while  we  were  looking 
for  these  railing  pieces  about  10  or  15  minutes.  When  we  got  back  there 
was  nobody  at  the  form.  We  started  to  put  on  the  railing  pieces.  •  •  • 
He  told  us  to  go  and  get  the  railing  pieces,  and  he  would  have  the  form 
already  set  when  we  got  back." 

It  seems  to  me  that  there  was  a  question  presented  as  to  whether 
or  not  the  plaintiff  had  a  right  to  rely  upon  his  foreman's  order  to 
go  and  get  the  railing  pieces  and  as  quick  as  he  got  them  to  nail  them 
on;  by  the  time  he  got  there  they  would  be  fixed  and  secure,  so 
they  could  get  to  work  on  them.  If  the  foreman  did  state  that,  as 
two  witnesses  testified,  and  he  did  not  fix  the  forms  so  tliat  they 
were  safe  for  the  performance  of  the  work  widdi  he  had  ordered, 
then  a  question  would  have  been  presented  to  the  jury  as  to  whether 
or  not  there  was  an  act  of  negligence  on  the  part  of  the  foreman  or 
superintendent  for  which  the  defendant  was  liable.  It  seems  to  me 
that  a  prima  facie  case  was  made  out,  which  required  the  defendant 
to  put  in  its  evidence,  and  therefore  it  was  error  to  dismiss  the  com- 
plaint at  the  close  of  the  plaintiff's  case. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.    Order  filed. 

SCOTT,  DOWLING,  and  HOTCHKISS,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  dissents. 


BBTNOLDS   v.   WILLIAMa 

(Supreme  Court,  Special  Term,  Kings  County.    November  10, 1914.) 

1.  Mardauub  «=>160 — Statement — Sufficiewot, 

In  view  of  Code  Civ.  Proa  |  2073,  requiring  a  return  on  a  demurrer 
to  the  first  writ  of  mandamus,  unless  it  is  an  alternative  writ,  and  de- 
murrer thereto  is  taken,  and  section  2076,  declaring  that  the  statement 
contained  in  an  alternative  writ  of  mandamus  Is  subject  to  the  Code 
provisions  respecting  the  statement  in  a  complaint  of  the  facts  constituting 
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a  cause  of  action,  and  that  the  person  on  whom  the  writ  is  served  may 
demur  thereto,  the  allowance  of  an  alternative  writ  was  not  res  Judicata 
on  the  question  bf  its  sufficiency. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  ${  326-335; 
Dec.  Dig.  «8=>ieO.] 

2.  Mandauds  iSs»160 — ^Altbbnative  Warr — CoNCLtrsioNs. 

A  writ  of  mandamus,  not  containing  a  statement  of  the  facta  consti- 
tuting the  grievance  to  redress  which  it  was  issued,  but  only  a  legal  con- 
clusion or  deduction  of  illegality  based  upon  facts  assumed  arguendo, 
but  not  stated,  was  objectionable  as  to  pleading. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  |{  326-335; 
Dec.  Dig.  «=160.] 

3.  Mandamus  e=>lQ8 — Beuoval  of  Officer — Pbesumptior. 

Where  a  writ  of  mandamus  to  review  the  removal  of  a  dty  etnploy£ 
does  not  contain  appropriate  allegations  of  the  commissioner's  bad  faith, 
the  court  will  presume  that  the  removal  was  made  for'  sufficient  cause 
and  in  the  proper  administration  of  the  department 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {§  372-374; 
Dec.  Dig.  «=s>168.] 

4.  Mandamus  4=>160 — Sustainino  Demttrbeb — Amendment  of  Wbit. 

Under  Code  Civ.  Proc.  {  2060,  providing  that  a  writ  of  mandamus  can- 
not be  amended  without  special  application  to  the  court,  the  court,  on 
sustaining  a  demurrer,  may  allow  the  relator  to  apply  to  the  Special 
Term  for  an  amended  writ  within  20  days  upon  payment  of  costs. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {§  326-335; 
Dec.  Dig.  <8=»160.] 

Mandamus  by  one  Reynolds  against  one  Williams.  Demurrer  sus- 
tained, with  leave  to  relator  to  apply  to  the  SpeciaJ  Term  for  an 
amended  writ  within  20  days  upon  payment  of  costs. 

Alfred  J.  Talley,  of  New  York  City,  for  relator. 
Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Elliot  S.  Bene- 
dict, of  New  York  City),  for  respondent. 

BENEDICT,  J.  [1]  The  allowance  of  the  alternative  writ  did  not, 
in  my  judgment,  render  the  question  of  its  sufficiency  res  judicata,  as 
claimed  on  behalf  of  the  relator.  Were  a  different  rule  to  be  adopted, 
sections  2073  and  2076  of  the  Civil  Code  would  in  some  cases  be  ren- 
dered nugatory.  People  ex  rel.  Michales  v.  Ahearn,  HI  App.  Div.  741, 
98  N.  Y.  Supp.  492 ;  People  ex  rel.  Caridi  v.  Creelman,  150  Ak>.  Div. 
746,  135  N.  Y.  Supp.  718;  People  ex  rel.  Meeks  v.  Drummond,  by 
Pendleton,  J.,  Law  Journal,  June  14,  1912. 

[2]  The  writ  is  obnoxious  to  the  objection  that  it  does  not  contain 
a  statement  of  the  facts  constituting  the  grievance  to  redress  which  it  is 
issued,  but  only  the  legal  conclusion  or  deduction  of  illegality  based 
upon  facts  assumed  arguendo,  but  not  stated.  This  is  bad  pleadii^. 
See  People  v.  Columbia  Club  (Sup.)  15  N.  Y.  Supp.  821,  and  People 
ex  rel.  Michales  v.  Aheam,  supra. 

[3]  If  it  be  intended  to  charge  that  the  commissioner  acted  in  bad 
faith,  the  writ  ought  to  contain  appropriate  allegations  to  that  effect; 
otherwise,  the  presumption  that  the  public  officer  has  done  his  duty 
will  be  indulged  in,  and  the  court  will  presume  that  the  removal  was 
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made  for  sufficient  cause  and  in  the  proper  administration  of  the  de- 
partment.   Ramsay  v.  Hayes,  187  N.  Y.  367,  370,  80  N,  E.  193. 

[4]  The  demurrer  must  for  this  cause  be  sustained,  with  leave,  how- 
ever, to  the  relator  to  apply  to  the  Special  Term  for  an  amended  writ 
within  20  days,  upon  payment  of  costs.  People  ex  rel.  McDonald  v. 
Clausen,  50  App.  Div.  286,  63  N.  Y.  Supp.  993,  and  61  App.  Div.  184, 
70  N.  Y.  Supp.  417;  section  2080,  Civil  Code. 


REYNOLDS  v.  WILLIAMS. 

(Supreme  Coart,  Special  Term,  Kings  Coonty.    February  10,  1916.) 

Mandamus  «=»160 — Facts  ob  Concltjsion8 — Axtebnattte  WBrr. 

In  mandamus  to  contest  relator's  removal  from  office,  a  proposed 
amended  alternative  writ,  not  alleging  facts  showing  bad  faith  on  tbe 
part  of  the  commissioner  In  the  relator's  removal,  as  required  by  a  former 
opinion,  must  be  denied. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  H  S26-335 ;  Dec. 
Dig.  «=»160.] 

Action  by  one  Reynolds  against  one  Williams.     Application  for 
leave  to  serve  an  amended  alternative  vrrit  of  mandamus  denied. 

Alfred  J.  Talley,  of  New  York  City,  for  plaintiff. 

Elliott  S.  Benedict,  Corp.  Counsel,  of  New  York  City,  for  defendant. 

^  BENEDICT,  J.  Application  for  leave  to  serve  an  amended  alterna- 
tive writ  of  mandamus  denied,  as  the  proposed  amended  writ  does  not 
comply  with  the  requirements  of  my  opinion  heretofore  rendered  here- 
in (154  N.  Y.  Supp.  407),  in  that  it  does  not  allege  facts  showing  bad 
faith  on  the  part  of  the  commissioner  in  the  removal  of  relator. 


GURLAND  V.  O.  W.  L.  REALTY  OO.    (No.  7651.) 
(Sapr«ne  Court,  Appellate  Division,  First  Department    July  0,  1915^) 

1.  IjAndI/Obd  and  Tbnant  «=>164 — ^Elbvatobs — Dtjtt  of  Owneb. 

Where  plaintlfT,  a  child  of  nine,  was  Injured  by  the  starting  of  an 
apartment  house  elevator  which  her  sister  had  Just  entered,  and  the  court 
refused  to  charge  that,  If  the  accident  happened  entirely  through  the 
negligence  of  the  sister,  the  verdict  should  be  for  defendant,  a  vgrdict 
for  plaintifF  could  not  stand,  since  It  might  have  been  r^idered  on  the 
theory  that  it  was  the  duty  of  the  defendant  to  ccoistruct  and  maintain 
the  elevator  so  that  it  could  not  have  been  started  by  plaintiff's  Bister. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  ft 
630-637,  639,  641;    Dec.  Dig.  ®=>164.] 

2.  Lanolobd  and  Tenant  ®=s>164 — Opebatob  or  Passiuvoeb  Blevatob. — Dirrr 

OF  Cabs  in  Maintenance  and  Operation. 

One  owning  and  operating  a  passenger  elevator  in  an  apartment  bouse 
is  under  duty  to  exercise  only  ordinary  care  in  its  maintenance  and 
oi)eration. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §S 
630-637,  639,  641;    Dec.  Dig.  «=s.l64.] 
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8.  liA.nDix>BD   Airo   Tenant   <s=s»184 — Qperatob  or  PAsesNoxa  Elkvatob — 

DUTT. 

Where,  In  the  exercise  of  ordinary  care,  an  apartment  house  owner, 
operator  of  a  passenger  elevator  therein,  could  not  have  foreseen  the 
cause  of  an  accident  to  Its  tenant's  child  by  an  accidental  starting,  it 
was  not  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
630-637,  639,  641;    Dec  Dig.  ®=>164.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Esther  Gurland,  an  infant,  by  Rebecca  Gurland,  her 
guardian  ad  litem,  against  the  C.  W.  L.  Realty  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Stephen  P.  Anderton,  of  New  York  City  (James  F.  Mahan,  of  New 
York  City,  on  the  brief),  for  appellant. 

Henry  L.  Scheuerman,  of  New  York  City  (Paul  M.  Herzog,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  on  the  4th  day  of  June, 
1912.  She  was  then  nearly  10  years  of  age,  and  resided  with  her  par- 
ents in  an  apartment  on  the  fifth  floor  of  a  six-story  elevator  apart- 
ment house  known  as  235-241  East  Fifty-Seventh  street,  borough  of 
Manhattan,  New  York,  owned  by  the  defendant,  and  in  which  it  oper- 
ated an  electric  power  passenger  elevator  for  the  use  of  the  tenants. 
The  operation  of  the  elevator  was  controlled  by  a  lever,  and  it  was  in 
charge  of  an  operator,  who  also  had  charge  of  the  telephone  switch- 
board on  the  first  floor,  some  15  to  25  feet  from  the  entrance  to  the 
elevator.  The  accident  occurred  at  about  9  o'clock  in  the  evening. 
The  plaintiff  had  an  older  sister,  Qara,  who  was  11^  years  of  age, 
and  two  younger  sisters.  It  was  a  warm  night,  and  about  8  o'clock  in 
the  evening  their  mother  took  the  children  down  to  the  g^round  floor 
and  left  them  in  a  playground  in  front  of  the  building.  Shortly  before 
the  accident  the  children  started  to  return  to  the  apartment.  The  ele- 
vator was  at  the  ground  floor  with  no  one  in  it,  but  with  the  door  open, 
and  the  operator  was  attending  to  his  telephonic  duties.  Clara  entered 
the  elevator,  and  as  the  plaintiff  was  about  to  step  into  it  the  elevator 
suddenly  started  upward  and  she  was  badly  injured.  The  elevator 
could  have  been  started  from  the  basement  or  by  turning  the  lever  in 
the  car.  Clara  testified  that  she  did  not  turn  the  lever  with  her  hand, 
but  she  could  not  say  whether  or  not  her  dress  or  body  brushed 
against  it. 

The  case  was  submitted  to  the  jury  on  the  theory  that  the  defendant 
was  liable  if  it  was  negligent  in  the  manner  in  which  it  maintained  and 
operated  the  elevator.  There  was  no  evidence  of  any  defect  in  the 
elevator,  other  than  the  fact  that  it  started,  and  the  court  so  instructed 
the  jury.  The  court,  in  charging  the  jury  with  respect  to  what  con- 
stituted negligence,  instructed  them,  in  effect,  that  generally  the  law 
only  requires  the  exercise  of  ordinary  care,  which  is  the  care  a  man  of 
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Ordinary  prudence  would  exercise  under  the  same  circumstances,  but 
then  added  the  following : 

"This  case  is  a  little  different,  and  I  charge  yon  that  In  this  case  the  de- 
ftodant  was  boond  to  exercise  great  care,  because  be  was  running  an  ele- 
rator  which  was  in  effect,  although  not  la  all  drcumstances,  the  same  as, 
practically,  a  public  conveyanoe." 

The  court  further  charged  that: 

If  the  Jury  found  that  the  defendant  "did  not  use  a  great  degree  of  care 
In  the  maintenance  and  operation  of  this  elevator,  and  that  the  child  was 
tree  from  negligence,  and  did  not  in  any  degree  contribute  to  the  accident  or 
her  injury,  then,  of  course,  your  verdict  must  be  for  the  plaintiff." 

At  the  close  of  the  charge  counsel  for  defendant  duly  excepted  to 
the  instructions  to  the  effect  that  the  defendant  was  required  to  use 
"the  greatest  care,"  and  thereupon  the  court  said,  "I  say  a  great  degree 
of  care,  not  the  greatest."  Counsel  for  defendant  then  duly  excepted 
to  that  instruction,  and  requested  the  court  to  charge  that  the  owner 
of  the  building  in  which  there  is  a  passenger  elevator  owes  to  the 
people  using  the  elevator  "the  duty  of  using  reasonable  care  in  seeing 
that  the  premises  are  safe."  In  answer  to  this  request  the  court  said, 
"I  will  charge  that,"  and  thereupon  counsel  for  the  defendant  added, 
"including  the  elevator,"  to  which  the  court  replied : 

"I  will  except  as  to  the  elevator,  and  I  will  say  in  the  maintenance  and 
(iteration  of  the  elevator  he  is  chargeable  with  great  care." 

An  exception  was  duly  taken  to  this  charge,  and  to  the  refusal  to 
charge  as  requested.  Counsel  for  the  defendant  also  requested  the 
court  to  instruct  the  jury  that,  if  the  accident  was  one  which  a  person 
of  ordinary  prudence  could  not  have  foreseen,  then  the  verdict  must 
be  for  the  defendant.  The  court  declined  so  to  charge,  and  the  defend- 
ant duly  excepted.  The  court  thereupon,  at  the  request  of  counsel  for 
defendant,  instructed  the  jury: 

Tbat  "tbe  uncontradicted  evidence  in  this  case  is  that  the  levator  and 
machinery  were  in  perfect  order,"  and  tbat  there  was  no  evidence  that  the 
elevator  "was  caused  to  move  by  the  direct  act  of  any  agent  or  employ^  of 
this  def^dant" 

The  court  also  refused  to  charge  a  request,  duly  made,  that  if  the 
accident  "happened  entirely  by  reason  of  the  negligence  of"  plaintiff's 
older  sister,  then  the  verdict  must  be  for  the  defendant. 

[1-3]  It  is  manifest  that  the  recovery  cannot  stand.  The  verdict 
under  the  charge  may  have  been  rendered  on  the  theory  that  it  was  the 
duty  of  the  defendant  so  to  construct  and  maintain  the  elevator  that 
it  could  not  have  been  started  by  the  plaintiff's  older  sister.  The  court 
erroneously  instructed  the  jury  with  respect  to  the  duty  of  the^  defend- 
ant in  maintaining  and  operating  the  elevator.  That  duty  was  ordi- 
nary care ;  but  the  court  plainly  gave  the  jury  to  understand  that,  while 
that  was  "the  duty  of  the  defendant  with  respect  to  maintaining  its 
premises  generally,  a  greater  duty  devolved  upon  it  in  maintaining  and 
operating  the  elevator.  The  degree  of  care  greater  than  ordinary  care, 
which  the  court  instructed  the  jury  devolved  on  the  defendant  in  main- 
taining and  operating  the  elevator,  was  in  no  manner  defined  or  limit- 


Digitized  by 


Google 


412  154  NBW  70BK  SUFPLI!HBin<  (Sup.  Ct 

ed,  and  therefore  it  cannot  be  said  that  the  defendant  was  hot  prejudiced 
by  the  instructions  given  and  refused  on  that  subject  Of  course,  if  in 
the  exercise  of  ordinary  care  the  defendant  could  not  have  foreseen 
the  cause  of  the  accident,  it  cannot  be  held  liable  therefor. 

It  follows,  therefore,  that  judgment  and  order  should  be  reversed, 
and  new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  Or- 
der filed.    All  concur. 


In  re  TEPPEH. 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1915.) 

Attornkt  and  OLntNT  «=»5S — ^Misconduct — Discipuink. 

Willie  It  Is  misconduct  for  an  attorney  to  make  a  contract  with  one  de- 
fendant to  release  him  if,  as  a  witness,  be  will  furnish  satisfactory  tes- 
timony against  his  codefendant,  yet,  where  the  attorney  frankly  con- 
fessed his  wrong  and  had  withdrawn  from  the  practice,  no  disciplinary 
steps  beyond  censure  will  be  taken. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  i§  76- 
78 ;  Dec.  Dig.  <8=>58.] 

In  the  matter  pf  a  jjetition  and  charges  against  Emanuel  Tepper, 
an  attorney,  for  professional  misconduct,  preferred  by  the  Bar  Associ- 
ation of  the  City  of  New  York.    Respondent  censured. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Einar  Chrystie  and  George  T.  Hoar,  both  of  New  York  City,  for 
petitioners. 

Emanuel  Tepper,  of  New  York  City,  pro  se. 

INGRAHAM,  P.  J.  We  think  the  respondent  is  to  be  censured 
for  his  lack  of  frankness  to  the  court  on  the  trial  of  the  action  of 
Eastmond  v.  McNaught  and  Clarke,  in  not  stating  to  the  court  the 
fact  that  a  stipulation  had  been  signed  by  which  the  defendant  Clarke 
was  to  be  exonerated  from  liability  on  condition  of  his  furnishing 
evidence  to  the  plaintiff  in  the  action  which  would  sustain  the  plain- 
tiff's action  against  McNaught.  It  is  true  the  respondent  did  state 
to  the  court  that  Clarke  had  been  released,  but  no  statement  was 
made  to  the  court  that  a  stipulation  had  been  made  by  which  Clarke's 
release  depended  upon  his  furnishing  the  plaintiff  with  evidence  that 
would  insure  recovery  against  McNaught.  It  was  not  that  Clarke 
had  been  released  that  was  the  essential  fact  which  would  enable  the 
jury  to  judge  of  his  credibility,  but  the  fact  that  a  stipulation  had 
been  made  by  which  a  release  was  to  be  effected  if  he  furnished  the 
testimony  and  then  became  a  witness  to  prove  the  plaintiff's  case 
against  "McNaught. 

Attorneys  should  always  remember  that  in  their  conduct  of  actions 
before  the  courts  it  is  serious  profession^  misconduct  to  enter  into 
an  agreement  with  a  witness  by  which  a  witness  will  obtain  a  per- 
sonal advantage  if  his  testimony  is  satisfactory  to  the  party  calling 
him  or  his  attorney,  and  we  think  that  making  such  a  contract  with  a 
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person  involved  in  the  transaction  which  is  to  be  investigated,  which 
gives  to  the  witness  a  personal  advantage,  dependent  upon  such  per- 
son's becoming  a  witness  and  testifying  in  the  action,  is  serious  pro- 
fessional misconduct,  which  requires  discipline,  and  the  respondent 
should  therefore  be  severely  disciplined  for  not  frankly  stating  to 
the  court  that  the  release  of  Clarke  from  liability  was  dependent  upon 
his  furnishing  evidence  in  the  action  which  would  sustain  the  plain- 
tiff's cause  of  action  against  his  codefendant. 

It  appears,  however,  by  the  papers  submitted  in  opposition  to  this 
application,  that  the  respondent  has  withdrawn  from  practice  of  the 
profession.  He  was  perfectly  frank  in  his  statement  to  the  Grievance 
Committee  of  the  Bar  Association  as  to  what  he  had  done,  and  he 
made  a  frank  statement  to  the  court,  disclaiming  any  idea  at  that  time 
that  he  was  guilty  of  professional  misconduct;  and,  under  these  cir- 
cumstances, we  think  that  it  will  be  sufficient  to  censure  the  respond- 
ent for  his  conduct,  without  further  disciplinary  proceeding.  All  con- 
cur. 


OMN  J.  STEPHENS,  Inc.,  v.  LAYKENAGK  BBALTT,  Inc.    (Na  7619.) 
(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1915.) 

Costs  9=»42 — ^Allowanck — Orrss  of  Judoment. 

Code  Civ.  Proc.  {  738,  declares  tbat  a  defendant  may,  before  trial,  serve 
upon  plaintiff's  attorney  a  written  offer  to  allow  Judgment  to  be  taken 
against  him  for  a  sum  or  property  therein  specified,  with  costs,  and  In 
event  plaintiff  falls  to  obtain  a  more  favorable  judgment  he  cannot  re- 
cover costs  from  the  time  of  the  offer.  Defendant  offered  to  allow  Judg- 
ment to  be  taken  against  It  for  a  stipulated  sum,  with  Interest,  together 
with  $15  costs.  Plaintiff  recovered  Judgment  for  the  amount  offered. 
Held  that,  notwithstanding  the  offer,  plaintiff  was  entitled  to  recover  all 
bis  costs,  for  the  offer  of  |16  costs  would  not  have  Included  necessary 
dlsbarsements. 

[Ed.  Note. — For  other  cases,  see  Coets,  Cent  Dig.  iS  137-164;  Dec. 
Dig.  «=»42.] 

Appeal  f  rmn  Bronx  County  Court 

Action  by  Olin  J.  Stephens,  Incorporated,  against  the  Laykenack 
Realty,  Incorporated.  From  an  order  retaxing  plaintiff's  bill  of  costs, 
and  awarding  full  costs  to  defendant,  plaintiff  appeals.  Reversed,  and 
motion  for  retaxation  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

William  C.  Relyea,  of  New  York  City,  for  appellant. 
Abraham  Felt,  of  New  York  City,  for  respondent. 

SCOTT,  T.  The  sole  question  involved  in  this  appeal  Is  whether 
or  not  an  offer  of  judgment  made  by  defendant  was  effectual  to  save 
said  defendant  the  costs  accruing  after  the  offer  was  made.  The  ac- 
tion was  instituted  to  recover  the  sum  of  $790.61,  a  balance  alleged 
to  be  due  for  goods  sold  and  delivered.  Simultaneously  with  the  serv- 
ice of  the  answer  herein,  the  defendant  offered  to  allow  judgment  to 
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be  taken  against  it  by  the  plaintiflF  for  the  sum  of  $432.61,  with  in- 
terest thereon  from  March  15,  1914,  together  with  the  sum  of  $16 
costs.  Upon  the  trial  of  this  action  a  verdict  was  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  $432.61.  On  January  25,  1915,  the  re- 
spective attorneys  appeared  before  the  clerk  of  Bronx  county  and 
each  presented  a  bill  of  costs  for  taxation,  and  the  defendant's  bill  of 
costs  was  disallowed  under  due  objection  and  exception,  and  the  plain- 
tiff's bill  of  <;osts,  amounting  to  the  sum  of  $97.05,  was  allowed,  also 
under  due  objection  and  exception. 
Section  738,  Code  of  Civil  Procedure,  reads  as  follows: 

"The  defendant  may,  before  the  trial,  serve  npon  the  plaintUTs  attorney  a 
written  offer  to  allow  Judgment  to  be  taken  against  him,  for  a  Emm,  or 
property,  or  to  the  effect,  therein  spedfled,  with  costs." 

The  offer  of  judgment  made  by  defendant  was  as  follows: 

"The  defendant  offers  to  allow  judgment  to  be  taken  against  it  by  tbe 
plaintiff  for  the  sum  of  four  hundred  and  thirty-two  and  61/100  ($432.61)  dol- 
lars, with  Interest  thereon  from  the  15th  day  of  March,  1914,  together  with 
tbe  sum  of  fifteen  ($15)  dollars  costs." 

We  are  clearly  of  the  opinion  that  the  offer  did  not  comply  with 
the  requirements  of  the  Code.  If  plaintiff  had  wished  to  enter  judg- 
ment on  the  offer,  the  clerk  could  not  have  so  entered  it  for  more 
than  that  which  the  offer  authorized,  to  wit,  the  sum  admitted  to  be 
due,  plus  $15  costs.  But  $15  would  not  cover  plaintiff's  costs,  which 
would  necessarily  include  certain  disbursements.  This  is  obviously  a 
very  different  case  from  one  in  which  the  offer  is  of  "costs  to  date," 
which  included  disbursements  as  well  as  statutory  costs.  Lynk  v. 
Weaver,  128  N.  Y.  1'71,  28  N.  E.  508.  In  the  case  cited  the  offer 
of  costs  "to  date"  was  construed  as  covering  all  the  costs  then  ac- 
crued, including  the  disbursements  which  would  have  been  incurred 
if  the  offer  had  been  accepted  and  judgment  thereon  entered  as  of 
the  date  on  which  the  offer  was  made.  The  vice  in  the  offer  now 
tmder  consideration  is  that  it  necessarily  excludes  the  entry  of  judg- 
ment upon  it  for  any  disbursements  at  all,  although  such  entry  of 
judgment  would  necessarily  have  involved  the  payment  of  certain 
disbursements  taxable  as  costs.    The  taxation  by  the  derk  was  right. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  for  a  retaxation  denied,  with  $10 
costs.    All  concur. 


PEOPLE  V.  SANGER.     (No.  T512.) 
(Supreme  CJourt,  Appellate  Division,  First  Department  •  July  9,  1915.) 

Cbimin^l  Law  ®=»1023 — Appeal — Orders  Appealablh 

Under  Code  Cr.  Proc.  {  517,  permitting. an  appeal  from  the  Judgment  of 
conviction  only  In  a  criminal  case,  an  order  denying,  (m  moUon  of  ac- 
cused, a  certificate  that  a  criminal  charge  be  prosecuted  by  Indictment, 
under  Laws  1910,  c.  659,  §  31,  subd.  (c),  as  amended  by  Laws  1911,  c.  576, 
is  not  appealable,  being  an  intermediary  one. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  gg  2583-2598; 
Dea  Dig.  ®=»1023.] 
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Appeal  frcMn  Court  of  General  Sessions,  New  York  County. 

William  Sanger  was  arrested  for  advertising  articles  for  immoral 
uses.  From  the  denial'  of  a  motion  for  a  certificate  that  the  charge 
against  the  defendant  be  prosecuted  by  indictment,  he  appeals.  Dis- 
missed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Gilbert  E.  Roe,  of  New  York  City,  for  appellant. 
Stanley  L.  Richter,  of  New  York  City,  for  the  People. 

McLaughlin,  J.  The  defendant  was  arrested  upon  a  complaint 
charging  him  with  the  crime  of  "uttering  an  advertisement  purporting 
to  give  information  where,  how,  when,  of  whom,  and  by  what  means 
an  article  purportii^  to  be  for  immoral  use  could  be  obtained."  Sec- 
tion 1141,  subd.  1,  Penal  Law  (Consol.  Laws,  c.  40). 

After  a  hearing  before  the  magistrate  who  issued  the  warrant,  the 
defendant  was  held  for  trial  before  the  Court  of  Special  Sessions  for 
the  County  of  New  York,  and  pending  such  trial  was  admitted  to 
bail  in  the  sum  of  $500.  Thereafter  he  was  arraigned  before  the  Court 
of  Special  Sessions,  pleaded  not  guilty,  and  a  day  fixed  for  the  trial. 
The  defendant  thereupon  moved,  before  the  Court  of  General  Sessions 
of  the  City  and  County  of  New  York,  that  a  certificate  be  granted 
that  it  is  reasonable  the  charge  be  prosecuted  by  indictment.  Chapter 
659,  §  31,  subd.  (c),  Laws  of  1910,  as  amended  by  chapter  576  of  the 
Laws  of  1911.  The  motion  was  denied,  and  defendant  appeals. 
.  There  is  no  right  of  appeal  in  a  criminal  case,  unless  the  same  be 
given  by  statute  (Matter  of  Montgomery,  126  App.  Div.  72,  110  N. 
Y.  Supp.  793);  and  the  only  provision  of  the  statute  which  permits 
an  appeal  is  from  a  judgment  of  conviction  (section  517,  Code  of 
Criminal  Procedure^.  The  order  appealed  from  is  an  intermediary 
one,  and  therefore  is  not  appealable.  People  v.  Dunn,  31  App.  Div. 
139,  52  N.  Y.  Supp.  968,  affirmed  157  N.  Y.  528,  52  N.  E.  572,  43 
L.  R.  A.  247;  People  v.  Martin,  99  App.  Div.  372,  91  N.  Y.  Supp. 
486;  People  v.  Di  Bol,  105  App.  Div.  640,  94  N.  Y.  Supp.  1158; 
Matter  of  MontgcMnery,  supra,  and  authorities  there  cited;  People 
V.  Hyde,  146  App.  Div.  633,  131  N.  Y.  Supp.  567.  It  can  be  reviewed 
onhr  on  appeal  from  the  judgment  of  conviction. 

it  follows  that  the  appeal  must  be  dismissed.    All  concur. 


KIMBARK  V.  WALDEMAH  GO.  et  al.     LBAVITT  v.  SAME. 
MOSCOVITZ  v.  WISE.     (No.  7637.) 

(Supreme  Coart,  AppeUate  Division,  First  D^wrtmoit.    July  9,  1915.) 

Seoktvkbs  «=9lie — ^Leabe  oy  Peopeett — ^Damages  on  Eviction. 

In  a  suit  to  foreclose  a  mortgage  against  a  leasehold  interest,  the  re- 
ce*.ver  appointed  on  foreclosure  was  by  the  court  authorized  to  lease  the 
premises  on-  approval  by  a  justice.  The  receiver  leased  a  portion  of  the 
premlBes,  with  the  approval  of  a  justice ;  it  being  agreed  that  the  tenant 
should  hold  for  a  term  of  five  years,  and  that  he  might  make  deductions 
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In  the  rent  on  account  of  alterations.  Tbe  receiver  notified  tbe  tenant 
that  his  lease  was  subject  to  tbe  superior  rights  of  the  owner  of  the  fee. 
Seld  that,  on  forfeiture  by  the  owner  of  the. fee  of  tbe  original  lease- 
hold of  which  foreclosure  was  sought,  the  tenant  to  whom  ttke  receiver 
leased  could  not  recover  from  the  receiver  damages  because  of  liis  evic- 
tion by  title  paramount. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent.  Dig.  f  208;  Dec.  Dis. 
<8=>116.] 

Appeal  from  Special  Term,  New  York  County. 

Actions  by  Elmer  M.  Kimbark  and  by  Louis  Leavitt  against  the 
Waldemar  Company  and  others,  in  which  Henry  A.  Wise  was  appoint- 
ed receiver.  Petition  by  Moris  Moscovitz  against  Henry  A.  Wise,  re- 
ceiver. From  the  order  for  petitioner,  the  receiver  appeals.  Reversed 
as  to  the  part  appealed  from. 

See,  also,  162  App.  Div.  906,  146  N.  Y.  Supp.  1096;  88  Misc.  Rep. 
285,  151  N.  Y.  Supp.  832;  151  N.  Y.  Supp.  1124. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Evan  Shelby,  of.  New  York  City,  for  appellant 

Frank  &  Wolfson,  of  New  York  City  (Leo  Wolfson,  of  New  York 
City,  of  counsel,  and  Nathan  Frank,  of  New  York  City,  on  the  brief), 
for  respondent 

CLARKE,  J.  The  receiver  in  the  above-entitled  actions  appeals  f  rwn 
part  of  an  order  entered  herein  in  favor  of  the  respondent,  granting 
to  him  an  award  for  the  damages  he  has  sustained  by  reason  of  the 
cancellation  of  the  lease  made  by  and  between  the  receiver  and  the  peti- 
tioner respondent,  and  referring  the  matter  to  a  referee  to  take  proof 
of  the  damage  and  report  with  his  opinion  the  amount  thereof. 

December  8,  1910,  the  Girard  Trust  Company,  as  trustee  under  a 
will,  made  and  executed  a  lease  with  John  L.  Murray  for  21  years 
from  October  1,  1911,  of  the  premises  known  as  The  Albany,  1651- 
1665  Broadway.  Thereafter  by  mesne  assignments  the  said  lease  was 
duly  assigned  to  the  Albany  Apartments  Corporation.  Before  this  the 
Waldemar  Company,  one  of  the  holders  of  the  said  lease,  made  and 
executed  a  mortgage  on  said  lease  for  $9,000,  and  also  a  mortgage  for 
$1,000.  The  plaintiflfs  commenced  foreclosure  proceedings  on  said 
mortgages,  and  on  October  10,  1913,  Henry  A.  Wise  was  duly  appoint- 
ed as  receiver,  with  the  usual  powers  and  duties.  On  January  13,  1914, 
an  order  was  duly  entered  in  these  actions  that  the  receiver — 

"be  and  he  is  hereby  authorized  and  directed  to  rent  vacant  apartments  and 
stores  in  tbe  premises,  the  subjects  of  said  actions,  to  desirable  tenants  upon 
leases  in  said  receiver's  discretion  as  to  length  and  wltliout  consents  of 
plaintiffs  In  either  of  said  actions,  and  that  said  receiver,  I)efore  entering  into 
such  lease,  shall  first  obtain  the  approval  of  a  Justice  of  this  court  thereto 
upon  ex  parte  application  made  by  said  receiver  giving  full  Information  con- 
cerning said  lease." 

On  January  13,  1913,  the  petitioner  and  the  receiver. entered  into  a 
written  lease  for  the  store  and  basement  at  1661  Broadway  for  5  years 
and  1  month,  beginning  April  1,  1915,  possession  to  be  given  February 
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1, 1915,  at  the  annual  rental  of  $5,000,  payable  on  the  1st  of  each  month 
in  advance.  The  said  premises  were  to  be  used  as  a  drug  store  and 
soda  fountain.  Petitioner  under  said  lease  was  given  the  power  to 
make  front  and  interior  alterations  to  suit  his  business,  and  the  receiver 
was  to  allow  the  sum  of  $500  from  the  rent,  to  be  deducted  from  the 
rents  of  May,  June,  and  July,  1913,  provided  petitioner  would  make 
said  contemplated  alterations.  Petitioner  was  also  allowed  under  said 
lease  to  sublet  a  subdivided  store  in  said  leased  premises.  Petitioner 
paid  to  the  receiver  the  sum  of  $416.67  in  advance  for  the  month  of 
April,  1915.  The  said  lease  was  duly  consented  to  and  approved  by 
a  justice  of  the  Supreme  Court,  and  his  approval  indorsed  thereon 
January  19,  1915. 

Petitioner  took  possession  on  or  before  February  1st,  and  com- 
menced to  make  the  necessary  changes  and  alterations,  and  made  and 
completed  the  same  and  incurred  and  expended  other  sums  of  money 
to  fit  up  the  said  premises  as  a'  first-class  fashionable  drug  store,  and 
made  and  caused  to  be  made  and  erected  special  and  suitable  furni- 
ture and  fixtures,  and  electric  fixtures  and  electric  signs  in  connection 
with  same,  and  continued  in  possession,  carrying  on  his  lawful  busi- 
ness, until  on  or  about  March  12,  1915,  when  he  was  informed  by  one 
of  the  marshals  of  the  city  of  New  York  that  a  dispossess  proceedings 
had  been  commenced  against  the  receiver  and  undertenants  for  non- 
payment of  rent  and  taxes  under  the  original  lease  of  the  Girard  Trust 
Ccwnpany,  and  that  a  final  order  has  been  entered  in  said  proceedings 
in  the  Municipal  Court  of  the  City  of  New  York,  awarding  the  posses- 
sion of  the  said  premises  to  the  Girard  Trust  Company.  Petitioner 
was  not  served  with  any  process  in  said  proceedings,  and  did  not  know 
of  their  commencement,  and  was  not  made  a  party  to  the  same.  Peti- 
tioner immediately  communicated  with  the  agents  of  the  Trust  Com- 
pany, who  informed  petitioner  that  they  demanded  possessibn  of  the 
premises  under  the  dispossess  proceedings  and  final  order,  and,  al- 
though petitioner  showed  to  them  the  lease  made  with  the  receiver  and 
approved  by  the  court,  and  stated  that  he  had  incurred  large  expenses 
in  fixing  and  fitting  up  the  place,  the  agents  insisted  upon  possession. 

The  petitioner  alleges  that  after  many  conferences  the  Trust  Com- 
pany was  willing  to  give  him  a  new  lease  for  one  year  only  at  the 
same  rental  of  $5,000  per  annum,  and  refused  to  recognize  or  make 
any  allowance  for  the  alterations  which  he  was  to  be  allowed  under 
the  receiver's  lease ;  that  after  the  year  is  over  petitioner  may  be  com- 
pelled to  pay  the  sum  of  $6,000  as  rent  per  annum  for  the  said  prem- 
ises ;  that  petitioner's  son  and  counsel  had  various  conversations  with 
the  attorney  for  the  receiver  who  made  the  lease,  who  stated  that  he  is 
unable  to  render  any  assistance,  and  who  also  stated  that  he  has  funds 
of  the  receivership  in  his  possession,  and  that  by  an  order  of  the  court 
duly  entered  in  these  actions  the  receiver  will  have  to  pay  over  all  the 
surplus  moneys  in  his  possession  to  the  Girard  Trust  Company ;  that 
although  the  Girard  Trust  Company  will  ultimately  be  the  beneficiary 
of  the  administration  of  the  affairs  of  the  receiver,  and  be  benefited 
by  the  improvements  and  alterations  made  in  and  to  the  premises  by 
petitioner,  the  said  Girard  Trust  Compamy  refused  and  refuses  to  rec- 
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ognize  the  receiver's  lease,  and  to  make  any  allowance  for  said  im- 
provements as  provided  for  in  said  lease ;  that  the  said  Girard  Trust 
Company  has  given  to  petitioner  an  ultimatum,  expiring  on  the  31st  day 
of  March,  1915,  to  the  effect  that  either  petitioner  give  up  the  store 
under  the  final  order  in  the  dispossess  proceedings  or  accept  a  new 
lease  from  it  for  the  term  of  one  year  from  April  1,  1915,  under  such 
terms  and  conditions  as  it  may  choose.  Wherefore  he  asks  for  an  or- 
der directing  the  receiver  to  pay  back  to  petitioner  the  sum  of  $416.67 
paid  to  him  as  rent  for  April,  1915,  under  the  lease  made  with  him,  and 
also  that  the  court  make  such  an  award  for  the  damages  and  losses 
and  loss  of  allowance  under  the  said  lease  as  your  petitioner  sustained 
by  reason  of  the  foregoing,  and  for  such  other  and  further  relief  as 
to  the  court  may  seem  just  and  proper. 

The  court  made  an  order  requiring  the  receiver  to  pay  back  the 
$416.67,  the  rent  for  the  first  month  paid  in  advance,  which  he  has 
done,  and  further  ordered  and  adjudged  and  decreed  that  the  petition- 
er is  entitled  to  an  award  of  the  damages  he  has  suffered,  and  appoint- 
ed a  referee  to  take  proof  of  the  petitioner's  damage,  and  to  report 
with  his  opinion  the  amount  thereof.  From  this  part  of  the  order  the 
receiver  appeals. 

The  receiver's  brief  states  that  he  has  in  his  possession  the  funds 
received  by  him  as  rents  of  the  premises,  which  after  the  expenses  of 
his  administration  and  other  liabilities  will  be  paid  over  either  to  the 
Girard  Trust  Company  under  the  orders  entered  m  these  actions,  or  to 
the  plaintiff  in  the  actions,  the  mortgagees  of  the  leasehold,  for  whose 
benefit  the  receiver  was  appointed  to  collect  the  rents. 

The  respondent  mainly  relies  upon  Weeks  v.  Weeks,  106  N.  Y.  626, 
13  N.  E.  96.  This  was  an  action  in  partition.  A  receiver  had  been 
appointed ;  the  object  being  to  secure  the  renting  and  care  of  the  prem- 
ises pending  the  litigation  for  the  benefit  of  the  parties  who  should  be 
adjudged  vested  with  the  legal  title.  He  was  authorized  to  lease  the 
premises,  or  any  part  thereof,  for  a  term  not  exceeding  three  years 
from  May  1,  1883,  and  he  did  so  for  terms  expiring  May  1,  1886.  On 
the  19th  of  October,  1885,  pending  an  appeal,  the  receiver,  upon  an 
affidavit  showing  the  pendency  of  the  appeal,  and  that  tmless  he  was 
empowered  to  renew  the  lease  for  another  term  the  tenants  might 
leave,  and  the  houses  remain  untenanted  after  that  date,  applied  ex 
parte  to  the  court  for  liberty  to  renew  the  leases.  The  court  thereupon 
authorized  the  receiver  to  lease  the  property  for  a  term  beginning  May 
1,  1886,  and  not  extending  beyond  May  1,  1889,  and  the  receiver  re- 
newed. The  General  Term  affirmed  the  judgment  on  May  3,  1886,  and 
that  judgment  was  affirmed  by  the  Court  of  Appeals  in  February,  1887. 
The  appeal  under  consideration  was  from  an  order  made  after  the 
affirmance  of  the  judgment  by  the  Court  of  Appeals,  upon  the  applica- 
tion of  the  parties  to  the  action,  modifying  the  order  of  October  19, 
1885,  so  as  to  authorize  the  leasing  by  tlie  receiver  for  the  term  of  one 
year  only  from  May  1,  1886,  and  declaring  that  the  leases  executed  by 
the  receiver  were  valid  only  for  the  term  of  one  ytar.    The  court  said : 

"The  court  had,  therefore,  power  to  set  aside  or  modify  the  order  of 
October  19,  1885.  But  the  leases  were  not  void.  The  lessees  acted  bona  fide 
(u  reliance  upou  the  order  of  the  court,  and  will,  as  the  affidavits  tend  to  show, 
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be  subjected  to  loss  If  the  leases  are  annulled.  •  *  •  W6  think  the  court 
was  authorized  to  award  indemnity  out  of  the  fund  arising  on  the  sale  under 
the  judgment  in  partition,  for  any  damages  to  the  lessees,  as  a  condition  of 
granting  the  motion,  and  that  nodiing  less  will  satisfy  the  claims  of  justice. 
We  are  of  opinion  that  the  order  of  the  General  and  Special  Terms  should 
be  affirmed,  with  a  modiflcatlon,  however,  declaring  that  the  damages,  when 
ascertained,  shall  be  pa^  out  of  the  fund  reserved  under  the  order  of  the 
court." 

In  that  case  the  fund  in  court  belonged  to  all  the  owners  who  were 
parties  to  the  partition  action  in  which  the  receiver  had  been  appoint- 
ed, and  was  subject  to  the  final  determination  of  the  court  therein. 
There  was  no  question  of  superior  title  or  ousting  thereunder  involved. 
It  is  not  applicable  to  the  case  at  bar,  where  the  eviction  was  by  supe- 
rior titk. 
In  Mack  v.  Patchin,  42  N.  Y.  167,  1  Am.  Rep.  506,  the  court  said: 
»  *  •  *  By  Qjg  general  assent  of  the  courts  In  this  state,  a  covenant  for 
quiet  enjoyment  is  Implied  in  every  mutual  contract  for  the  leasing  and 
demise  of  land,  by  whatever  form  of  words  the  agreement  is  made." 

But  it  also  said : 

"In  an  action  by  the  lessee  against  the  lessor  for  breacb  of  covenant  for 
quiet  enjoyment,  the  lessee  can  ordinarily  recover  only  such  rent  as  be  has 
advanced  and  such  mesne  profits  as  he  is  liable  to  pay  over;  and  in  cases 
where  the  lessor  is  sued  for  a  breach  of  a  contract  to  give  a  lease  or  to'  give 
possession,  ordinarily  the  lessee  can  recover  only  nominal  damages  and  some 
incidental  expenses,  but  nothing  for  the  value  of  his  lease." 

The  rule  was  again  stated  in  the  Matter  of  Strasburger,  132  N.  Y. 
128,30N.E.379: 

"But  the  general  rule  is,  In  the  absence  of  fault  in  the  lessor,  that  the  lessee 
can  recover  only  such  rent  as  he  has  advanced  and  such  mesne  profits  as  he 
Is  liable  to  pay  over." 

And  Judge  Noyes,  of  the  Circuit  Court  of  Appeals,  Second  Circuit, 
in  the  case  of  Thorley  v.  Pabst  Brewing  Co.,  179  Fed.  338,  102  C.  C.  A. 
522,  said : 

"This  examination  of  the  course  of  decisions  in  the  state  of  New  York 
leads  us  to  the«e  conclusions:  (1)  That  the  rule  of  .the  early  decisions  fixing 
the  measure  of  damages  for  breach  of  the  covenant  of  quiet  enjoyment  in  a 
lease  is  still  the  general  rule  in  that  state,  well  settled  and  established.  (2) 
That  under  this  general  rule  a  tenant  who  has  not  paid  in  advance  can,  upon 
eviction  by  superior  title,  recover  only  nominal  damages,  and  can  recover 
nothing  for  the  value  of  his  lease  or  for  improvements.  (3)  That  exceptions 
to  tbls  general  rule  which  call  for  compensatory  damages  arise:  (a)  In  case 
of  fraud,  or  that  which  approximates  fraud,  on  the  part  of  the  lessor,  (b)  In 
case  of  fault,  or  that  which  amounts  to  fault  upon  the  part  of  the  lessor; 
but  the  execution  of  a  lease  by  the  lessor,  with  knowledge  that  he  is  without 
full  authority  to  do  so,  does  not  amount  to  a  fault,  unless  the  lessee  is  there- 
by misled." 

The  answering  affidavits  in  the  case  at  bar  state  that  at  the  time  of 
the  making  of  the  lease  the  agents  who  acted  for  petitioner  were  in- 
formed by  the  receiver's  attorney  and  agent  that  the  receiver  under 
the  authority  of  the  court  had  the  right  and  power  to  bind  the  leasehold 
premises,  but  that  in  event  the  leasehold  was  destroyed  by  the  supe- 
rior right  of  the  ground  landlord,  the  Girard  Trust  Company,  the  lease 
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which  said  petitioner  desired  would  be  destroyed  by  such  superior 
right.  And  the  lease  upon  its  face  shows  that  it  was  executed  by  the 
receiver  appointed  in  two  actions  as  such  receiver.  We  are  aware  of 
no  principle  or  rule  which  would  authorize  the  awarding  of  damages 
as  provided  in  the  part  of  the  order  appealed  from. 

The  order  appealed  from  should  therefore  be*  modified,  by  reversing 
so  much  thereof  as  is  appealed  from  with  $10  costs  and  disbursements 
to  the  appellant    All  concur. 


GKBSSING  v.  MUSICAL  INSTRUMENT  SAIiES  CO.    (No.  7413.) 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1915.) 

Masteb  and  Seevant  ©=»8 — Contract  of  Hiring — Constbdction. 

A  contract  of  hiring  was  contained  in  letters  stating  that  the  de- 
fendant would  pay  the  plaintiff  a  certain  per  cent,  on  sales  In  each  store 
In  which  defendant  had  goods  on  sale,  he  paying  also  a  salary  of  $3,000, 
and  guaranteeing  a  net  income  of  not  less  than  $4,000  per  annum,  and 
this  agreement  to  follow  plaintiff  in  each  succeeding  year.  HeUi  not  a  hir- 
ing for  a  year,  but  a  general  or  tndeflnlte  hiring,  which  is  prima  facie 
at  will. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  K 
8-10,  17;   Dec.  Dig.  <8=5>8.] 

HotcbUss,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Otto  A.  Gressing  against  the  Musical  Instrument  Sales 
Company.  From  a  judgment  on  verdict  for  plaintiff,  and  from  an 
order  denying  its  motion  for  new  trial,  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

William  B.  Ellison,  of  New  York  City,  for  appellant 
John  J.  Connell,  of  New  York  City,  for  respondent 

INGRAHAM,  P.  J.  Plaintiff  brings  this  action,  based  upon  a 
breach  of  a  contract  of  employment  contained  in  two  letters  written 
by  the  defendant  to  the  plaintiff,  copies  of  which  are  annexed  to  the 
complaint.  There  is  no  allegation  and  no  proof  of  any  other  con- 
tract, except  that  contained  in  these  two  letters.  In  the  first  letter, 
dated  July  19,  1912,  the  defendant  stated  his  proposition  to  the  plain- 
tiff, and,  after  reciting  certain  contracts  that  the  defendant  had  with 
two  firms  who  had  department  stores  in  the  city  of  New  York,  the 
letter  continued: 

"We  will  agree  to  pay  you  oee-half  of  1  per  cent,  on  sales  up  to  the  guaran- 
ty In  each  respective  store.  Taking,  for  example,  McCreery's  Twenty-Third 
Street  Store,  we  will  pay  you  one  per  cent,  commission;  in  McCreery's 
Thirty-Fourth  Street  Store  we  will  pay  you  one-half  of  1  per  cent  comnils- 
Bion  on  sales  up  to  $100,000,  and  1  per  cent  commission  on  sales  above  this 
amount;  in  O'Neill- Adams',  one-half  of  1  per  cent,  on  talking  machine  sales 
up  to  $160,000,  and  1  per  cent  on  sales  above  this  amount,  paying  you  also  a 

CssFn  oUier  casra  se«  same  topic  ft  KEY-NUMBER  In  all  K^y-Nomberad  Dlg«sU  *  InduM 


Digitized  by 


Google 


Sup.  Ct.)       GBE8SINO  V.  inrSICAL  IirSTBlTMBNT  SALES  OO.  421 

salary  of  |3,000  per  annum,  and  guaranteeing  you  a  net  income  of  not  \eea 
than  $4,000  per  annum." 

The  further  letter  of  Jfily  26,  1912,  apparently  has  no  relation  to 
the  term  of  plaintiff's  employment.  In  charging  the  jury  the  court 
said: 

"It  Is  tbe  duty  of  tbe  court  to  construe  written  agreements,  and  in  tbe 
construction  of  that  Instrument  I  construe  It  to  be  a  contract  for  a  year,  and  I 
charge  you,  as  matter  of  law,  that  there  was  a  contract  In  this  case  for  a 
year." 

And  to  this  charge  the  defendant  excepted.  I  think  the  court  was 
wrong  in  this  construction  of  the  contract.  It  is  settled  in  this  state 
that: 

"The  rule  Is  Inflexible  that  a  general  or  indefinite  hiring  Is  prima  fade  a 
hiring  at  will ;  and  if  the  servant  seeks  to  make  it  out  a  yearly  hiring,  the 
burden  is  upon  blm  to  establish  it  by  proof.  A  hiring  at  so  much  a  day,  week, 
month,  or  year,  no  time  being  specified,  is  an  indefinite  hiring,  and  no  presuinp* 
tlon  attaches  that  it  was  for  a  day  even,  but  only  at  the  rate  fixed  for  what- 
ever time  the  party  may  serve.  •  ♦  •  "  Vann,  J.,  In  Watson  v.  Carmelo 
Guglno,  204  N.  X.  535,  98  N.  B.  18,  39  T^.  K.  A.  (N.  S.)  1090,  Ann.  Cas.  1913D, 
215. 

This  was  a  restatement  of  the  rule  stated  in  Martin  v.  New  York 
Ufe  Ins.  Co.,  148  N.  Y.  117,  42  N.  E.  416,  where  it  was  said: 

"A  contract  to  pay  one  $2,500  a  year  for  services  is  not  a  contract  for  a 
year,  but  a  contract  to  pay  at  the  rate  of  $2,500  a  year  for  services  actually 
rendered,  and  Is  determinable  at  will  by  either  party." 

See,  also,  Cuppy  v.  Stollwerck,  158  App.  Div.  628,  143  N.  Y.  Supp. 
967. 

We  can  find  nothing  in  this  contract  which  takes  this  case  out  of 
the  inflexible  rule  thus  stated.  In  this  contract  there  was  no  agree- 
ment to  hire  the  plaintiff  at  all.  What  the  defendant  agreed  to  was 
to  pay  plaintiff  1  per  cent,  on  sales  up  to  the  guaranty  in  each  re- 
spective store,  and  they  took,  for  example,  a  store  upon  which  de- 
fendant was  to  pay  the  plaintiff,  one-half  of  1  per  cent,  on  sales  up 
to  $50,000  and  1  per  cent,  on  sales  above  that  amount.  Both  parties 
evidently  contemplated  that  plaintiff  would  remain  in  defendant's  em- 
ploy for  some  period,  as  it  is  said  in  the  letter  that  this  agreement 
would  follow  plaintiff  in  each  succeeding  year  without  its  being  neces- 
sary for  plaintiff  to  ask  for  a  new  agreement,  "as,  of  course,  it  will 
work  automatically."  I  can  see  nothing  in  this  agreement,  however, 
to  indicate  that  plaintiff  was  to  remain  in  defendant's  employ  for  any 
period.  This  contract  was  to  work  automatically,  by  which  plaintiff 
was  to  be  entitled  to  receive  the  commissions  stated  for  the  period 
in  which  he  continued  in  defendant's  employ;  but  either  party  had 
the  right  to  terminate  the  employment  at  any  time,  when,  of  course, 
the  commissions  would  cease.  The  defendant- further  agreed  that 
the  defendant  was  to  pay  plaintiff  a  salary  of  $3,000  per  annum,  and 
guaranteed  him  a  net  income  df  not  less  than  $4,000  per  annum.  But 
this,  under  the  cases  cited,  was  simply  a  criterion  by  which  the  amount 
that  plaintiff  should  receive  for  the  services  that  he  rendered  was  to 
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be  determined,  and  there  is  nothing  in  either  of  these  contracts,  as  I 
read  it,  employing  the  plaintiff  for  any  period,  or  entailing  upon  either 
party  an  obligation  either  to  continue  the  services  or  to  pay  compensa- 
tion after  the  employment  was  terminated. 

I  think,  therefore,  that  the  judgment  appealed  from  must  be  re- 
versed^ and,  as  the  cause  of  action  of  .plaintiff's  complaint  is  based  en- 
tirely upon  these  letters,  that  the  complaint  should  be  dismissed,  with 
costs  to  the  defendant  in  this  court  and  the  court  below. 

CLARKE,  SCOTT,  and  DOWLING,  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  It  was  undisputed  that  when  plain- 
tiff entered  its  employ  defendant  was  about  to  open  branches  for  the 
sale  of  its  goods  in  various  department  stores,  and  that  defendant 
sought  plaintiff's  services  to  open  and  manage  these  branches.  The 
contract  of  hiring  was  expressed  in  a  letter  written  by  defendant's 
president  in  its  name,  the  terms  of  which  letter  were  accepted  by 
plaintiff.    The  essential  portions  of  the  letter  were  as  follows : 

"On  account  of  the  different  guarantlea  that  we  have  made  to  the  different 
stores  with  whom  we  will  do  business,  I  am  going  to  change  my  proposition 
to  you  slightly  as  follows:  In  McCreery's  Twenty-Third  Street  Store,  we  haye 
agreed  to  do  $50,000  worth  of  talking  machine  budness;  McCreery's  Thlrty- 
Tourth  Street  Store,  $100,000  worth  of  talking  machine  business;  O'Neill- 
Adams',  we  have  agreed  to  do  $150,000  worth  of  talking  machine  business; 
in  other  words,  guaranteeing  $300,000  worth  of  talking  machine  business  in 
the  three  establishments.  We  will  agree  to  pay  you  one-half  of  1  per  cent, 
on  sales  up  to  the  guaranty  In  each  respective  store.  Taking,  for  example, 
McCreery's  Twenty-Third  Street  Store,  we  will  pay  you  one-half  of  1  per  cent 
on  sales  up  to  $50,000,  and  on  sales  above  this  amount  we  will  pay  you  1 
per  cent,  commission;  in  McCreery's  Thirty-Fourth  Street  Store  we  will  pay 
you  one-half  of  1  per  cent  commission  on  sales  up  to  $100,000,  and  1  per 
cent  commission  on  sales  above  this  amount;  in  O'Neill-Adams',  one-half  of 
1  per  cent  on  talking  machine  sales  up  to  $150,000,  and  1  per  cent  on  sales 
above  this  amount,  paying  you  also  a  salary  of  $3,000  per  annum,  and  guar- 
anteeing you  a  net  income  of  not  less  than  $4,000  per  annum." 

The  plaintiff  testified  without  contradiction  that  the  agreements 
above  referred  to  for  minimum  sales  meant  sales  covering  a  period 
of  one  year  (folio  83).  The  decision  in  Martin  v.  N.  Y.  Life  Ins. 
Co.,  148  N.  Y.  117,  42  N.  E.  416,  reaffirmed  in  Watson  v.  Gugino, 
204  N.  Y.  535,  98  N.  E.  18,  39  L.  R.  A.  (N.  S.)  1090,  Ann.  Cas. 
1913D,  215,  settled  the  law  in  this  state  that  a  general  or  indefinite 
hiring  is  prima  facie  a  hiring  at  will,  and  that  a  hiring  which  specifies 
the  rate  of  compensation  as  at  so  much  a  day,  week,  month,  or  year 
without  words  to  indicate  the  period  of  the  engagement,  is  an  indefinite 
hiring.  The  rule  is  a  strict  one,  and  in  the  cases  in  which  it  has 
been  applied,  there  was,  as  Judge  Vann  said  in  Watson  v.  Gugino, 
page  542  of  204  N.  Y.,  page  20  of  98  N.  E.,  39  L.  R.  A.  (N.  S.) 
1090,  Ann.  Cas.  1913D,  215,  "nothing  in  the  context  to  enlarge  the 
covenant,  and  no  stipulation  inconsistent  with  a  hiring  at  will."  In 
addition  to  the  two  foregoing  cases,  the  following  are  illustrations  of 
the  class  of  cases  where  the  rule  has  bfeen  applied  and  the  hiring  has 
been  held  indefinite  because  of  the  absence  of  anything  to  indicate 
a  different  intention:    Crotty  v.  Erie  R.  R.  Co.,  149  App.  Div.  262, 
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133  N.  Y.  Supp.  696;  Tucker  v.  Philadelphia  &  Reading  Iron  Co., 
53  Hun,  139,  6  N.  Y.  Supp.  134;  Feiber  v.  Holmes  Silk  Mills,  143 
N.  Y.  Supp.  1014;  Frankel  v.  Central  R.  R.  Co.,  114  N.  Y.  Supp. 
137. 

Turning  to  defendant's  letter  as  explained  by  the  undisputed  tes- 
timony, we  first  find  the  statement  that  the  defendant  had  agreed 
(guaranteed)  during  the  period  of  one  year  next  following  the  com- 
mencement of  the  business  with  respect  to  which  it  proposed  to  em- 
ploy plaintiff  to  effect  a  minimum  amount  of  sales  at  the  several  des- 
ignated locations,  following  which  the  defendant  said : 

"We  will  agree  to  jwy  you  one-half  of  1  per  cent,  on  sales  up  to  the  guaranty 
In  each  respective  store,  •  •  •  and  on  sales  above  this  amount  we  will 
pay  yon  1  per  cent  commission,  •  •  •  paying  you  also  a  salary  of  $3,000 
jjer  annnm  and  guaranteeing  you  a  net  Income  of  not  less  than  $4,000  per 
annum." 

It  seems  to  me  clear  that  it  was  plaintiff's  right  to  be  afforded  an 
opportunity  to  earn  the  minimum  commission  of  one-half  of  1  per 
cent.,  if  not  the  greater  commission  of  1  per  cent,  on  sales  in  excess 
of  the  stipulated  minimum,  and  this  could  not  be  unless  he  was  per- 
mitted to  remain  in  defendant's  service  for  at  least  the  period  which 
it  had  fixed  as  that  within  which  its  sales  would  amount  to  at  least 
the  minimum  sum.  Furthermore,  although  the  words  "paying  you 
also  a  salary  of  $3,000  per  annum,"  standing  alone,  undoubtedly  would 
not  be  sufficient  to  imply  a  yearly  hiring,  I  think  the  additional  words, 
"guaranteeing  you  a  net  income  of  not  less  than  $4,000  per  annum," 
are  of  convincing  significance  when  one  considers  that  the  "net  in- 
come" was  to  be  earned  on  the  basis  of  plaintiff's  service  in  connec- 
tion with  sales  running  over  a  period  of  one  year.  Necessarily  the 
obligations  with  respect  to  the  $4,000  guaranty  were  reciprocal ;  de- 
fendant having  the  right  t6  insist  that  plaintiff  should  serve  at  least 
one  year  before  he  could  claim  any  default  on  the  guaranty,  durii^ 
all  of  which  year  plaintiff  was  himself  obligated  to  serve.  Inasmuch 
as  the  instrument  in  question  was  wholly  drafted  by  the  defendant, 
its  phrases  are  to  be  construed  strictly  against  it.  Marshall  v.  Sackett 
&  Wilhelms  Co.,  166  App.  Div.  141,  144,  151  N.  Y.  Supp.  1045. 

I  think  the  judgment  was  right,  and  should  be  affirmed. 


SHINNICK  V.  CLOVER  FARMS  CO.    (No.  7603.) 
(Supreme  Court,  Appellate  Dlylalon,  First  Department    July  9,  1915.) 

1.  Animals  ®=»74 — Personal  Injubies  by  Vicious  Animals — Liability. 

An  action  for  damages  resulting  from  an  Injury  by  a  vicious  animal  la 
not  based  upon  negligence. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent.  Dig.  H  257-273:  Dec 
Dig.  *=»74.] 

2.  Masteb  and  Skbvant  «:s>87^,  New,  voL  Id  Key-No.  Series— Wobkukh's 

COMrENSATION   ACT — OPEEATION  AND    EFFECT. 

Workmen's  Compensation  Act  (T^ws  1914,  c.  41)  {  10,  provides  that 
every  employer  subject  thereto  shall  provide  compensation  according  to 

^=»For  other  cases  see  same  topic  A  KET-NUMBER  In  all  K«7-Nambered  Digests  *  Indexes 
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the  scbedules  thereof  for  the  disability  or  death  of  an  employe  from  a 
personal  Injury  sustained  In  his  employment  without  regard  to  his  fault. 
Section  11  provides  that  such  liability  shall  be  exclusive,  except  that.  If 
an  employer  fail  to  secure  the  payment  of  such  compensation  as  provid- 
ed therein,  the  Injured  employe  may  maintain  an  action  for  damages. 
Section  15  contains  a  schedule  of  compensation  for  permanent  and  tem- 
porary total  disability  and  for  permanent  partial  disability  resulting  from 
various  Injuries  therein  specified,  and  provides  for  "other  cases  In  this 
class  of  disability,"  but  contains  no  provision  for  compensation  for  an 
injury  to  or  loss  of  a  part  of  an  ear.  Held,  that  the  right  to  recover  for 
an  injury  not  covered  by  the  schedules  of  such  act  remains  as  before  tbe 
act  was  passed. 

8.  Master  and  Sebv^jit  ®=»250%,  New,  vol.  16  Key-No.  Series — Wobkmbs's 
Compensation  Act — Operation  and  Effect. 

The  act  does  not  cover  an  Injury  to  an  employe,  whose  ear  was  bitten 
by  a  horse,  requiring  the  amputation  of  a  part  thereof,  and  the  employe 
may  sue  for  damages,  as  sudi  an  injury  is  not  covered  by  the  provision 
for  "other  cases  in  tills  class  of  disability";  it  having  no  tendency  to 
impair  tbe  efficiency  of  the  Injured  person  in  his  occupation,  especially 
as  the  right  to  recover  for  such  an  Injury  does  not  depend  niwn  the  In- 
jured person's  employment  by  the  owner  of  the  horsew 

Appeal  from  Appellate  Term,  First  Department 

Action  by  Thomas  Shinnick  against  the  Clover  Farms  Company. 
From  a  determination  of  the  Appellate  Term  (90  Misc.  Rep.  1,  152  N. 
Y.  Supp.  649),  affirming  an  order  of  the  City  Court  overruling  a  de- 
murrer to  the  complaint,  defendant  appeals.    Affirmed. 

See,  also,  153  N.  Y.  Supp.  1144. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARICE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Edward  E.  Reardon,  of  New  York  City,  for  appellant 
Otto  A.  Glasberg,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  brought  under  the  Employers'  Liability 
Act  (Consol.  Laws,  c.  31,  §§  200-204),  and  the  complaint  alleges  that 
plaintiflF  was  in  defendant's  employ  as  a  driver,  engaged  in  driving  a 
three-horse  vehicle ;  that  one  of  the  horses  was  vicious  and  accustomed 
to  attack  and  bite  mankind,  and  known  by  defendant  to  do  so ;  that  on 
November  14,  1914,  the  horse  attacked  and  bit  plaintiff  in  the  left  ear, 
as  a  consequence  of  which  the  plaintiff  has  suffered  permanent  inju- 
ries, a  part  of  his  left  ear  having  been  amputated.  The  demurrer  is 
for  general  insufficiency. 

[1]  It  is  conceded  that  the  complaint  would  be  proof  against  de- 
murrer, except  for  the  provisions  of  the  Workmen's  Compensation 
Act  (chapter  41,  Laws  1914),  which,  as  defendant  contends,  affords  the 
only  remedy  to  which  plaintiff  may  resort  As  pointed  out  in  the  dis- 
senting opinion  of  Mr.  Justice  Ingraham  in  Gropp  v.  Great  Atlantic  & 
Pacific  Tea  Company,  141  App.  Div.  372-377,  126  N.  Y.  Supp.  211 
(judgment  reversed  on  said  dissenting  opinion  205  N.  Y.  617,  98  N.  E. 
1103),  an  action  for  damages  resulting  from  an  injury  by  a  vicious  ani- 
mal is  not  based  upon  negligence ;  but  that  is  not  important  in  this  case, 
because  the  compensation  provided  for  in  the  Workmen's  Compensa- 
tion Act  is  not  dependent  upon  the  negligence  of  the  employer. 

^sFor  other  coses  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Olgesta  A  Indexes 
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[2,  3]  Section  10  of  the  act  provides  that : 

"Every  employer  subject  to  the  provlsdons  of  this  chapter  shall  pay  op 
provide  as  required  by  this  chapter  compensation  according  to  the  loheduiet 
of  this  article  for  the  disability  or  death  of  his  employe  resulting  from  an  ac- 
cidental personal  injury  sustained  by  the  employe  arising  out  of  and  In  the 
course  of  his  employment,  without  regard  to  fault  as  a  cause  of  such  Injury." 

The  ensuing  exceptions  are  not  material  to  this  discussion.  Section 
11  provides  that: 

"The  liability  prescribed  by  the  last  preceding  section  shall  be  exclusive, 
except  that  if  an  employer  fall  to  secure  the  payment  of  conpensadon  for  hla 
injured  employes  and  their  dependents  as  provided  in  section  fifty  of  this 
chapter,  an  injured  employe,  or  his  legal  representative  in  case  death  results 
from  the  Injury,  may  at  his  option  elect  to  daim  compensation  under  this 
chapter,  or  to  maintain  an  action  in  the  courts  for  damages  on.  account  of 
sach  Injury." 

There  is  no  allegation  that  defendant  has  failed  to  secure  the  pay- 
ment of  compensation  for  his  injured  employ^  or  their  dependents,  as 
provided  in  section  50  of  the  act,  or  that  plamtiff  has,  for  that  reason, 
elected  to  sue  in  the  courts.  The  question  we  have  to  consider,  there- 
fore, is  whether  the  Workmen's  Compensation  Act  provides  compensa- 
tion for  such  an  injury  as  that  which  plaintiff  has  suffered. 

As  already  said,  under  section  10  of  the  act  the  liability  to  which  an 
employer  is  subjected  by  the  act  is  to  "pay  or  provide  compensation 
according  to  the  schedules"  contained  in  the  act.  If  the  schedules  do 
not  cover  the  injury  suffered  by  an  employe,  he  does  not  fall  within  the 
purview  of  the  act  and  cannot  claim  compensation  under  it,  for  the  act 
provides  no  scale  or  gauge  by  which  to  determine  what  compensation 
should  be  provided.  As  to  such  an  injury,  therefore,  the  right  to  re- 
cover remains  as  it  was  before  the  act  was  passed.  The  schedules 
referred  to  in  section  10  are  to  be  found  in  section  IS,  and  include, 
with  considerable  detail,  a  great  number  of  injuries  such  as  frequently 
result  from  accidents  in  industrial  pursuits,  and  such  as  tend  to  impair, 
temporarily  or  permanently,  wholly  or  partially,  the  ability  of  the  in- 
jured employ^  to  pursue  his  avocation.  There  is  no  mention  in  the 
schedules  of  an  injury  to  or  the  loss  of  a  part  of  an  ear.  It  is  true  that 
it  is  provided  generally,  after  the  specific  enumeration  of  the  injuries 
covered  by  the  act,  that  r 

"In  all  other  cases  In  this  class  of  disability"  the  compensatl<m  shall  be  a 
percentage  of  the  average  weeKly  wages  or  wage-earning  capacity  "payable 
during  the  continuance  of  such  partial  disability." 

We  do  not  consider  that  such  an  injury  to  the  ear  as  the  plaintiflf 
complains  of  is  of  the  same  class  of  disability  as  those  specified  in  the 
schedules.  The  latter  are  all  disabilities  tending  to  impair  the  efficien- 
cy of  the  injured  person  in  the  occupation  in  which  he  was  engaged, 
such  as  the  loss  of  a  hand  or  a  finger,  a  foot  or  a  toe.  A  bitten  or  even 
a  partially  amputated  ear  would  not  have  such  a  tendency.  Further- 
more, the  plaintiff's  right  to  recover  upon  the  facts  stated  in  his  com- 
plaint will  not  depend  upon  his  emplo)rment  by  defendant,  for  any  one 
not  so  employed,  if  injured  by  a  vicious  animal,  known  to  its  owner 
to  be  vicious,  would  have  an  action  for  damages.     Our  conclusion. 
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therefore,  is  that  the  injury  for  which  plaintiff  seeks  to  recover  is  not 
covered  by  the  Workmen's  Compensation  Act,  and  that  the  complaint 
states  a  good  cause  of  action. 

The  determination  of  the  Appellate  Term  is  therefore  affirmed,  with 
$10  costs  and  disbursements,  with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  costs  in  this  court  and  in  the 
courts  below.    All  concur. 


POWI^Y  V.  VIVIAN  &  CO.,  Inc. 

(No.  133/27.) 

(Supreme  Ckmrt,  Appellate  Dlrlslon,  Third  Department.    July  i,  1915.) 

1.  Masteb  and  Servant  «=»87%,  New,  vol.  16  Key-No.  Series— Wobkmkn's 

COUFENSATION     IiAW ^"INDEPENDENT    CONTBAOTOE" "EMPLOTI." 

The  Workmen's  Compensation  Law  (Laws  1914,  c.  41)  applies  to  em- 
ployes in  .hazardous  employments,  but  not  to  independent  contractors. 
The  owner  of  a  dredge  contracted  to  let  it  to  defendant  to  be  used  in 
dredging  operations  during  the  continuance  of  a  contract  between  de- 
fendant and  a  third  person;  such  lease  vesting  no  right  of  control  of  the 
management  of  the  dredge  in  the  defendant,  leaving  it  wholly  In  the 
owner  or  his  substitute,  providing  that  defendant  should  use  no  other 
dredge  so  long  as  the  owner's  dredge  was  able  to  do  the  work  required 
by  the  defendant's  contract,  that  neither  party  should  be  liable  to  the 
other  or  to  third  persons  for  the  negligent  acts  or  omissions  of  the  otixet, 
and  that  the  agreement  should  be  binding  upon  the  heirs  and  assigns  of 
the  parties,  thus  recognizing  their  right  to  voluntarily  dispose  of  their 
interest  In  the  contract,  and  providing  for  Its  continuance  in  that  event, 
or  in  case  of  the  owner's  death.  Held  that,  although  the  defendant  from 
time  to  time  directed  the  particular  places  where  the  dredging  was  to 
be  done,  such  contract  did  not  make  the  owner  of  the  dredge,  while 
operating  it,  an  employ^,  for  injuries  to  whom  the  lessee  would  be  liable 
under  the  Workmen's  Compensation  Law,  but  an  'Independent  contractor," 
which  is  defined  as  one  who  exercises  an  index>endent  employment  and 
contracts  to  do  a  piece  of  work  according  to  his  own  methods,  and  without 
subjection  to  the  control  of  bis  employer,  except  as  to  the  results  of  bla 
work,  not  as  to  the  means  by  which  it  is  accomplished. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Independent  Contractor.] 

2.  Masteb  and  Servant  iS=>87%,  New,  vol.  16  Key-No.  Series — Woekmen's 

Compensation  Law — Independent  Contbactob  as  "EnPLOvfe." 

Where  the  owner  of  a  dredge  leased  It  by  contract  whereby  he  be- 
came an  independent  contractor  for  the  dredging  operation,  but  his  em- 
ployer was  obligated  by  its  agreement  to  furnish  supplies  to  the  dredge, 
and  such  Independent  contractor  was  injured  while  operating  a  gasoline 
launch  to  bring  such  supplies  to  the  dredge,  In  the  absence  of  a  man  fur- 
nished by  the  employer  to  run  the  launch,  as  to  such  incidental  work 
the  independent  contractor  was  not  such,  but  an  "employe,"  within  the 
Workmen's  Compensation  Law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employe.] 

3.  Master  and  Servant  ig=>87%,  New,  vol.  16  Key-No.  Series — Workmen's 

Compensation  Law — Waiver  of  Rioht  to  Compensation. 

Under  Workmen's  Compensation  Law,  {  32,  providing  that  no  agreement 
by  an  employe  to  waive  his  right  to  comi)eDsation  under  the  law  shall 
be  valid,  a  provision,  in  a  lease  contract  for  a  dredge,  whereby  the  own- 
er and  the  employer  exempted  each  other  from  liability  for  all  acts  of 
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fault  or  omission,  was  not  effective,  even  If  applicable,  to  release  the 
employer  from  liability  under  tie  law  to  the  owner  of  the  dredge  for  an 
injury  while  running  a  gasoline  launch  as  an  employ^. 
4.  Master  and  Sebvant  ©=9250%  >  New,  vol.  16  Key-No.  Series— Wobkmen's 
Compensation  Law — Pbescuftions. 

Under  Workmen's  Compensation  Iaw,  {  21,  providing  that,  in  the 
absence  of  substantial  evidence  to  the  contrary,  it  shall  be  presumed  that 
a  claim  comes  within  the  law,  and  section  20,  providing  that  the  decision 
of  the  Commission  shall  be  final  as  to  all  questions  of  fact,  where  the  em- 
ployer and  insurer  offered  no  explanatory  evidence  at  the  hearing  beforei 
the  Commission,  althought  the  evidence  on  the  point  was  meager,  the 
Supreme  Court  could  not  interfere  with  such  Commission's  finding  ka  a 
conclusion  of  fact  that  the  claimant's  injuries  were  accidental,  arising 
out  of  and  in  the  course  of  his  employment. 

Howard,  J.,  dissenting. 

Appeal  from  Workmen's  Compensation  Commission. 

Proceedings  under  the  Workmen's  Compensation  Law  by  A.  Ray 
Powley  to  obtain  compensation  for  personal  injuries,  opposed  by 
Vivian  &  Co.,  Incorporated,  the  employer,  and  the  Travelers'  Insur- 
ance Company.  Compensation  was  awarded  in  the  sum  of  $15  a  week 
for  six  weeks,  and  the  employer  and  the  Insurance  Company  appeal. 
Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  Clyde  Sherwood,  William 
B.  Davis,  and  Robert  B.  Gumming,  all  of  New  York  City,  of  coun- 
sel), for  appellants. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  the  People. 

Jeremiah  F.  Connor,  of  New  York  City,  for  State  Workmen's  Conv- 
pensation  Commission. 

Solomon  C.  Whitbeck,  of  N^w  York  City,  for  respondent. 

LYON,  J.  The  single  question  for  determination  upon  this  appeal 
is  whether  the  claimant,  at  the  time  he  was  injured,  was  an  employe 
of  the  defendant,  Vivian  &  Co.,  Incorporated,  within  the  meaning  of 
the  Workmen's  Compensation  Law,  or  was  an  independent  contractor. 
Vivian  &  Co.,  Incorporated,  hereinafter  mentioned  as  "Vivian  Co.," 
was  engaged,  under  a  contract  with  one  Coen,  in  dredging  waters  at 
Oyster  Bay,  N.  Y.,  for  which  service  it  was  to  be  paid  for  the  quan- 
tity of  sand  and  gravel  removed.  It  was  the  owner  of  scows  within 
which  to  dump  and  carry  away  the  material  dredged.  The  claimant 
was  the  owner  of  a  dredging  machine  and  appurtenances,  and  of  the 
cooking,  culinary,  and  commissary  equipment  thereof. 

In  July,  1914,  the  claimant  and  Vivian  Co.  entered  into  an  agree- 
ment in  writing  by  which  the  claimant  agreed  to  furnish  his  dredge 
with  its  equipment  and  appurtenances  in  good  working  order  to 
Vivian  Co.  for  the  use  of  Vivian  Co.  in  its  dredging  operations  dur- 
ing the  continuiance  of  an  assigned  contract  between  Vivian  Co.  and 
Coen;  such  lease  of  said  dredge  under  the  terms  of  the  agreement 
not  to  extend  beyond  three  years,  the  claimant  further  agreeing  to 
ttun  over  and  deliver  to  Vivian  Co.  all  the  cooking,  culinary,  and 
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commissary  department  and  equipment  thereof  then  on  the  dredge  for 
the  use  of  Vivian  Co.  during  the  dredging  operations.  The  agree- 
ment further  provided  that  Vivian  Co.  was  to  pay  the  claimant  for 
the  use  of  the  dredge  and  commissary  department,  and  for  the  serv- 
ices of  the  claimant  (or  of  such  competent  man  as  he  might  select  to 
take  his  place  in  charge  of  said  dredge  and  the  crew  thereof),  the  sum 
of  $500  per  month,  and,  in  addition  thereto,  to  pay  the  claimant  3 
cents  per  cubic  yard  for  all  yardage  delivered  on  scows  in  excess  of 
20,000  cubic  yards  per  month  from  the  dredging  operations  of  Vivian 
Co.  under  the  Coen  contract,  and  in  determining  such  yardage  the 
measurements  of  the  sand  and  gravel  dredged  under  the  Coen  con- 
tract for  which  Vivian  Co.  received  payment  were  to  be  the  standard 
on  which  such  compensation,  if  any,  should  be  paid  by  Vivian  Co. 
to  the  claimant.  Vivian  Co.  was  to  furnish  a  monthly  report  of  the 
dredged  material  removed,  payment  for  the  rental  and  any  yardage 
to  be  made  every  month.  The  claimant  was  to  pay  for  all  machinery 
repairs  and  new  parts  which  might  be  required  from  time  to  time 
for  the  dredge.  Vivian  Co.  was  to  pay  the  wages  of  the  crew,  ex- 
penses of  the  commissary  department  or  the  board  of  the  crew,  and 
for  all  fuel,  oil,  and  operating  expenses  of  every  kind.  The  agree- 
ment, by  clause  7,  provided  that  "the  dredge  is  to  be  operated  for  the 
benefit  of  the  party  of  the  second  part"  (Vivian  Co.)  "under  the  man- 
agement of  the  said  party  of  the  first  part  or  some  competent  person 
selected  by  him  and  satisfactory  to  the  said  party  of  the  second  part" ; 
by  clause  8,  that  Vivian  Co.  "is  not  to  use  any  other  dredging  plant 
on  the  said  work  so  long  as  the  said  dredge  and  equipment  of  the 
said  party  of  the  first  part  is  sufficient  to  dredge  and  furnish  the 
quantity  of  material  required  by  the  terms  of  the  Coen  contract"; 
by  clause  9,  that  "neither  party  hereto  shall  be  liable  or  answerable  in 
any  way  for  any  loss  or  damage  suffered  or  sustained  by  the  other, 
or  by  third  parties  in  their  person  or  property,  through  the  fault,  neg- 
lect, or  omission  of  the  other  party  hereto  or  his  or  its  servants  or 
agents" ;  and,  finally,  that  "this  agreement  is  to  be  binding  upon  and 
for  the  benefit  of  the  heirs,  executors,  administrators,  successors,  and 
assigns  of  the  respective  parties  hereto." 

In  accordance  with  this  agreement,  the  claimant  furnished  the  dredge 
with  its  equipment,  together  with  the  personal  property  mentioned  in 
the  agreement,  and  the  performance  of  the  work  specified  in  the  Coen 
contract  was  entered  upon.  Following  the  injury  to  claimant,  the 
management  of  the  operation  of  the  dredge  was  continued  by  a  per- 
son employed  by  the  claimant.  For  use  in  connection  with  the  dredg- 
ing operations  was  a  motor  launch  of  which  Vivian  Co.  was  the  lessee, 
from  some  person  other  than  the  claimant,  which  was  used  in  carry- 
ing the  men  and  supplies  between  the  shore  and  the  dredge,  and  was 
used  generally  wherever  needed  in  connection  with  the  dredging  op- 
erations. In  September,  1914,  the  claimant,  in  order  to  crank  the 
motor,  took  hold  of  the  cranking  handle  upon  the  flywheel.  The  motor 
back-fired,  and  the  handle  struck  the  claimant,  breaking  his  right  arm 
at  the  wrist.    This  is  the  injury  for  which  compensation  is  sought. 

The  Workmen's  Compensation  Commission  found  as  conclusions  of 
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fact  that  on  the  day  the  claimant  received  his  injuries  he  was  em- 
ployed by  Vivian  Co.  as  an  operator  of  a  dredging  machine ;  that  on 
said  date,  while  claimant  was  attempting  to  start  a  motor  on  a  motor 
boat  which  was  operated  in  connection  with  the  dredge,  the  motor 
back-fired,  and  broke  his  right  wrist;  that  such  injuries  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of  his  employment; 
and  that  the  claim  came  within  the  provisions  of  the  Compensation 
Law.  The  Commission,  having  fixed  the  average  weekly  wages  of 
claimant  at  $26.54,  made  an  award  to  him  of  $15  per  week  for  6 
weeks,  beginning  at  the  expiration  of  2  weeks  from  the  happening  of 
the  injury.  From  such  award,  this  appeal  has  been  taken  by  both  the 
employer  and  the  insurer. 

[1,  2]  Manifestly  the  first  question  to  be  considered  is  whether  un- 
der the  agreement  the  claimant  was  an  employe  or  an  independent 
contractor.  Section  3  of  the  Cconpensation  Law  defines  the  term  "em- 
ployer," as  used  in  the  act,  as  a  "  *  *  *  corporation  *  *  * 
employing  workmen  in  hazardous  employments,"  and  defines  the  term 
"employe"  as  a  "  *  *  *  person  who  is  engaged  in  a  hazardous  em- 
ployment in  the  service  of  an  employer  carrying  on  or  conducting  the 
same.  *  *  *  "  An  "independent  contractor"  is  defined  as  one  who 
exercises  an  independent  employment  and  contracts  to  do  a  piece  of 
work  according  to  his  own  method  and  without  being  subject  to  the 
control  of  his  employer,  save  as  to  the  results  of  his  work.  Alexander 
V.  R.  A.  Sherman  Sons  Co.,  86  Conn.  292,  85  Atl.  514.  The  true  test 
of  a  contractor  would  seem  to  be  that  he  renders  the  service  in  the 
course  of  an  independent  occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished.  The  one  indispensable  element  to  his  char- 
acter as  an  independent  contractor  is  that  he  must  have  contracted  to 
do  a  specified  work  and  have  the  right  to  control  the  mode  and  man- 
ner of  doing  it.  Shearman  &  Redfield  on  Negligence  (6th  Ed.)  §  164; 
Hexamer  v.  Webb,  101  N.  Y.  ^77,  385,  4  N.  E.  755,  54  Am.  Rep. 
703 ;  Cunningham  v.  Intern.  R.  Co.,  51  Tex.  503,  32  Am.  Rep.  632 ; 
Andrews  v.  Boedecker,  17  111.  App.  213.  An  independent  contractor 
is  not  in  any  legal  sense  a  servant  of  his  employer,  but  is  one  exer- 
cising an  independent  employment  under  a  contract  to  do  certain  work 
by  his  own  methods  without  subjection  to  the  control  of  his  employer, 
except  as  to  the  product  or  result  of  the  work.  Indiana  Iron  Co.  v. 
Cray,  19  Ind.  App.  565,  48  N.  E.  803.  To  the  same  effect,  Parrott 
V.  Chicago  Great  Western  Ry.,  127  Iowa,  419,  103  N.  W.  352;  Wil- 
liams V.  National  Cash  Register  Co.,  157  Ky.  836,  164  S.  W.  112; 
Wood  on  Master  and  Servant,  §  424;   Thompson  on  Neg.  §  622. 

While  frequently  it  is  difficult  to  distinguish  between  the  position 
of  servant,  and  that  of  a  person  exercising  an  independent  calling, 
the  evidence  in  this  case  strongly  tends  to  relieve  the  uncertainty.  The 
claimant  was  a  contractor  of  20  years'  experience  in  dredging  opera- 
tions, and  concededly  thoroughly  competent  to  manage  the  operation 
of  a  dredge.  While  he  was  required  to  bear  the  expense  of  neces- 
sary repairs  and  new  parts  to  the  machinery,  he  had  no  power  to 
hire  or  discharge  a  man,  and  paid  no  part  of  the  dredging  expenses. 
Vivian  Co.  paid  the  wages  of  the  crew,  the  expenses  of  the  commis- 
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sary  department,  or  the  board  of  the  crew,  and  for  all  fuel,  oil,  and 
operating  expenses  of  every  kind.    That  the  relation  of  the. claimant 
to  Vivian  Co.  in  hiring  out  with  his  dredge  was  that  of  a  person  ex- 
ercising an  independent  calling,  and  not  that  of  a  mere  employe,  is 
manifest  throughout  the  agreement.     This  is  particularly  apparent 
from  the  clauses  before  quoted,  by  which  no  right  of  control  of  the 
management  of  the  operation  of  the  dredge  was  vested  in  Vivian  Co., 
but  was  vested  wholly  in  the  claimant  or  in  his  substitute;    that 
Vivian  Co.  should  use  no  other  dredge  so  long  as  the  claimant's  dredge 
was  able  to  do  the  work  required  by  the  Coen  contract;  that  neither 
party  should  be  liable  to  the  other,  or  to  third  parties,  for  the  negligent 
acts  or  omissions  of  the  other;  and  that  the  obligations  and  benefits 
of  the  agreement  should  be  binding  upon  and  extend  to  the  heirs,  rep- 
resentatives, and  assigns  of  the  respective  parties,  thus  apparently 
recognizing  the  right  of  either  party  to  voluntarily  dispose  of  his  or 
its  interest  in  the  contract,  and  providing  for  its  continuance  in  that 
event,  or  in  the  event  of  the  death  of  the  claimant    The  fact  that 
Vivian  Co.  may  from  time  to  time  have  directed  the  particular  places 
at  which  the  sand  and  gravel  should  be  taken  out  was  in  no  way 
inconsistent  with  the  claimant's  relation  being  that  of  an  independent 
contractor.     "The  mere  fact  of  direction  as  to  things  to  be  done, 
without  control  over  the  methods  or  means  of  doing  them,  does  not 
make  a  contractor  a  servant."    Shearman  &  Redfield  on  Neg.  §  164. 
The  mere  fact  that  a  person  hiring  a  livery  team  may  direct  the  driver 
where  to  go,  and  at  what  speed,  does  not  create  the  relation  of  master 
and  servant.    Kellogg  v.  Church  Charity  Foundation,  203  N.  Y.  191, 
197.  96  N.  E.  406,  38  L.  R.  A.  (N.  S.)  481,  Ann.  Cas.  1913A,  883. 
The  provisions  of  the  agreement  and  the  acts  of  the  parties  under  it, 
as  disclosed  by  the  record,  are  consistent  only  with  the  relation  of 
the  claimant  being  that  of  a  person  exercising  an  independent  call- 
ing.   To  that  relation,  by  itself,  the  Compensation  Law  does  not  ap- 
ply- 

However,  at  the  time  of  sustaining  the  injury  the  claimant  was  not 
engaged  in  the  specific  work  of  managing  the  operation  of  the  dredge. 
He  was  necessarily,  he  says,  transporting  supplies  to  the  dredge  when 
he  sustained  the  injury.  Vivian  Co.  was  obligated  by  the  agreement 
to  furnish  these  supplies.  The  launch  man  was  its  employ!,  and  it 
was  its  duty  to  furnish  a  man  to  run  the  launch.  In  performing  that 
duty  Vivian  Co.  failed,  and,  as  the  claimant  says,  "I  had  to  get  the 
supplies  myself."  In  the  performance  of  that  act  the  claimant  is 
to  be  regarded,  not  as  an  independent  contractor,  but  as  an  employ^, 
within  the  intent  of  the  Workmen's  Compensation  Law.  "One  who 
has  an  independent  business,  and  generally  serves  only  in  the  capacity 
of  a  contractor,  may  abandon  that  character  for  a  time,  and  become 
a  mere  servant  or  agent,  and  this,  too,  without  doing  work  of  a  dif- 
ferent nature  from  that  to  which  he  is  accustomed;  *  *  *  and 
he  may  even  be  a  contractor  as  to  part  of  his  service  and  a  servant 
as  to  part."  Shearman  &  Redfield  on  Neg.  (6th  Ed.)  §  165.  Where 
an  independent  contractor  had  finished  a  building,  it  was  held  that  in 
throwing  waste  material  from  the  roof  he  was  acting  as  a  servant 
of  the  owner.    Swart  v.  Justh,  24  App.  D.  C.  596. 


Digitized  by 


Google 


Snp..  Ct)  •      WHBELBB  y.  NEWTON     ,  431 

[3]  The  provision  in  the  agreement  by  which  each  party  exempted 
the  other  from,  all  acts  of  fault  or  omission,  even  if  in  terms  applica- 
ble to  a  claim  of  this  character,  would  be  wholly  ineflfective.  An  agree- 
ment by  an  employe  to  waive  his  right  to  compensation  under  the 
Workmen's  Compensation  Law  is  not  only  void  as  against  public  pol- 
icy, but  also  under  the  express  provision  of  section  32  of  that  act. 

[4]  The  defendants  did  not  see  fit  to  offer  any  explanatory  evi- 
dence whatever  upon  the  hearing  before  the  Commission.  The  pre- 
sumption, in  the  absence  of  substantial  evidence  to  the  contrary,  is 
that  the  claim  comes  within  the  provisions  of  the  Compensation  Law 
(section  21).  The  evidence  is  meager,  but  upon  it  the  Commission 
has  found  as  a  conclusion  of  fact  that  the  injuries  to  the  claimant 
were  accidental,  and  arose  out  of  and  in  the  course  of  his  employ- 
ment. With  such  conclusion,  which  by  the  Compensation  Law  (sec- 
ticHi  20)  is  made  final  as  to  all  questions  of  fact,  I  think  we  should 
not  interfere. 

The  award  should  therefore  be  affirmed.  All  concur,  except  HOW- 
ARD, J.,  who  dissents. 


WHEBLBB  et  al.  T.  NEWTON.    (No.  124-35.) 
(Supreme  Court,  Appellate  Dlvtelon,  Thlid  D^[>artmait    July  1,  1915.) 

1.  Bankbuptot  e=>425 — Dibchaboe — Effect — ^Notice  ok  Actual  Kno.wli:dok 

OF  THK  PBOCEKDIKOS  IN  BanKBUPTCT. 

Bankr.  Act  July  1,  1888,  c.  641,  f  17,  30  Stat.  550  (U.  S.  Comp.  St  1913, 
§  9601),  provides  that  a  discharge  shall  release  a  bankrupt  from  all  his 
provable  debts,  except  such  as  have  not  been  duly  scheduled  in  time, 
unless  such  creditor  had  notice  or  actual  knowledge  of  the  proceedings 
in  bankruptcy.  The  bankrupt  did  not  schedule  a  mortgage  a  provable 
debt,  though  he  knew  the  name  of  the  creditor,  and  the  only  notice  of 
the  bankruptcy  proceedings  which  the  creditor  had  came  through  an  In- 
cidental conversation  with  a  stranger  to  the  proceedings,  not  covering  in- 
formation as  to  when  the  proceeding  was  commenced,  or  as  to  the  time 
or  place  of  creditors'  meetings,  or  any  application  for  discharge.  Hetd, 
that  the  statute  required  a  personal  notice,  or  knowledge  of  the  bank- 
ruptcy proceedings  equivalent  to  such  personal  notice,  that  the  mere 
fact  of  the  debtor's  bankruptcy  was  not  notice,  and  that  the  notice  was 
not  such  "notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy" 
as  would  discbarge  the  debt. 

[Ed.  Note. — X^r  other  cases,  see  Bankruptcy,  Cent  Dig.  |  775;  Dec. 
Dig.  «S3425.] 

2.  Bawkbuptct  «=»435 — Action — Puiamno  Disohabok. 

Under  such  section,  discharge  is  an  affirmative  defense,  and,  in  an  action 
against  defendant  subsequent  to  his  discharge  in  bankruptcy,  his  an- 
swer that  after  the  claim  had  accrued  a  petition  In  bankruptcy  was  duly 
filed,  that  a  decree  was  entered  discharging  defendant  of  all  his  debts, 
Including  that  stated  in  the  complaint,  that  due  notice  of  such  bankrupt- 
cy proceeding  was  given  to  the  plaintiff  herein,  who  had  knowledge  thereof, 
and  that  by  reason  thereof  the  debt  had  been  discharged,  was  insuQiclent, 
in  that  "due  notice"  is  such  a  notice  as  the  Bankruptcy  Act  contemplates 
in  the  proceeding  after  the  bankrupt  has  filed  his  schedules,  and  hence 
the  answer  did  not  allege  actual  knowledge  of  the  proceedings  in  bank- 
ruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  824-839; 
Dec.  Dig.  «=3435.] 

4s>For  oUier  caaas  lee  same  topic  ft  KEY-NUUBBR  In  all  Ke7-Num>ared  Digaeta  &  Inilexea 
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Appeal  from  Trial  Term,  Chenango  County. 

Action  by  John  E.  Wheeler  and  another,  as  executors,  and  Grace  B. 
Kellogg,  as  executrix,  of  the  will  of  Ezra  B.  Wheeler,  deceased,  against 
Parker  Newton.  From  a  judgment  dismissing  the  complaint,  after  a 
trial  before  the  court  without  a  jury,  plaintiffs  appeal.  Reversed,  and 
judgment  directed  for  plaintiffs. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Eugene  Clinton,  of  Norwich,  for  appellants. 
H.  C.  Stratton,  of  Oxford,  for  respondent 

WOODWARD,  J.  The  complaint  alleges  that  on  or  about  the  19th 
day  of  December,  1892,  the  defendants  for  a  good  and  valuable  con- 
sideration, and  for  the  purpose  of  securing  the  payment  to  the  plaintiff 
of  the  sum  of  $600,  with  interest  thereon,  made,  executed,  and  deliv- 
ered to  the  {daintiff  a  mortgage,  sealed  with  their  seals,  whereby  the 
said  defendants  did  covenant,  promise,  and  agree  to  pay  said  sum  and 
interest  as  in  said  mortgage  specified ;  that  this  mortgage  contained  a 
bond  clause  and  was  duly  recorded ;  and  that  the  defendants  have  fail- 
ed to  comply  with  the  conditions,  with  the  exception  of  certain  pay- 
ments made  thereon — and  demands  judgment  accordingly.  The  an- 
swer puts  in  issue  the  material  allegations  of  the  complaint,  and  sets 
up  as  an  affirmative  defense  that  after  this  claim  had  accrued  a  petition 
in  bankruptcy  Was  duly  filed  in  the  United  States  District  Court,  and 
that  "such  proceedings  were  thereafter  had  that  on  or  about  the  17th 
day  of  August,  1899,  a  decree  was  duly  entered  and  filed  in  said  court, 
wherein  and  whereby  this  defendant  was  duly  discharged  of  all  of  his 
debts,  including  the  one  stated  in  the  c(Mnplaint  herein ;  that  due  no- 
tice of  said  bankruptcy  proceedings  was  given  to  the  plaintiff  herein, 
and  the  plaintiff  had  knowledge  thereof;  and  that  by  reason  of  the 
premises  said  debt  or  obligation  mentioned  in  the  complaint  has  been 
released  and  discharged." 

The  fcourt  below  held  that  the  mortgage  was  a  valid  and  subsisting 
obligation,  but  in  its  fifteenth  finding  of  fact  held  that  "in  the  fall  of 
1899,  and  also  in  the  spring  of  19(X),  the  said  Ezra  B.  Wheeler  had 
actual  knowledge  and  notice  of  the  said  proceeding  in  bankruptcy  of 
the  said  defendant  Parker  Newton,  and  that  he  had  such  notice  and 
knowledge  before  the  discharge  in  bankruptcy  of  the  said  defendant 
Parker  Newton,  and  in  sufficient  time  whereby  he  could  have  made 
himself  a  party  to  said  proceedings  and  enjoyed  the  same  rights  and 
privileges  of  the  other  creditors  and  persons  having  claims  against  the 
said  Parker  Newton  whose  said  claims  were  included  in  the  schedules 
in  bankruptcy  of  said  Newton."  Conclusions  of  law  were  found  in 
harmony  with  this  finding  of  fact,  and  the  plaintiff  on  this  appeal 
challenges  the  judgment  entered  upon  the  ground  that  this  so-called 
fifteenth  finding  of  fact  is  not  supported  by  the  evidence,  and  is  a 
conclusion  of  law  not  warranted  by  the  specific  facts  found  by  the  court 
at  the  plaintiffs  request.  The  only  question  presented  here  is  whether 
the  defendant  was  discharged  from  the  obligation  in  suit  in  the  bank- 
ruptcy proceeding. 
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The  learned  trial  court  found  as  a  fact  that  the  mortgage  in  question 
was  not  listed  or  scheduled  in  the  bankruptcy  proceeding,  and  that 
Ezra  B.  Wheeler,  in  said  bankruptcy  proceeding  and  in  said  applica- 
tion for  said  discharge,  was  not  notified  by  the  service  of  any  papers 
upon  him;  that  the  papers  and  records  in  the  bankruptcy  proceeding 
do  not  show  that  said  Ezra  B.  Wheeler  was  ever  notified,  or  that  he 
ever  had  any  knowledge  or  information,  concerning  said  matters ;  that 
in  the  fall  of  the  year  1899,  no  approximate  time  being  given,  one  E.  C. 
Bentley,  a  traveling  salesman,  who  was  in  no  way  connected  with  the 
bankruptcy  proceedings,  and  in  no  way  interested  in  or  connected  with 
Ezra  B.  Wheeler,  or  said  Parker  Newton,  as  agent  or  otherwise,  told 
said  Ezra  B.  Wheeler,  in  a  conversation  in  a  hotel  in  the  village  of 
Greene,  N.  Y.,  that  Mr.  Newton  had  gone  into  bankruptcy ;  that  again 
in  the  spring  of  1900,  no  approximate  time  being  given,  the  said  E.  C. 
Bentley  again  said  to  Ezra  B.  Wheeler,  in  a  conversation  in  said  hotel, 
that  Mr.  Newton  had  gone  into  bankruptcy;  that  these  conversations 
were  the  only  information  which  the  said  Ezra  B.  Wheeler  received 
that  said  Parker  Newton  had  gone  into  bankruptcy;  that  it  does  not 
appear  that  the  said  Ezra  B.  Wheeler  had  any  information  as  to  when 
said  procedings  in  bankruptcy  were  instituted,  or  as  to  the  time  or  place 
of  meeting  of  creditors,  or  any  knowledge  or  information  of  the  ap- 
plication for  said  discharge ;  and  that  the  defendant,  Parker  Newton, 
at  the  time  he  made  and  filed  his  petition  and  schedules  in  bankruptcy, 
and  during  said  proceedings,  and  at  the  time  of  the  application  for  the 
discharge,  knew  that  said  Ezra  B.  "Wheeler  was  a  resident  of  Greene, 
Chenango  county,  N.  Y. 

[1,  2]  It  thus  appears  that  the  only  notice  which  the  plaintiff  had  of 
the  bankruptcy  proceedings,  under  which  it  is  claimed  he  was  debarred 
from  his  rights  in  the  mortgage  in  suit,  came  to  him  through  two  inci- 
dental conversations  with  a  stranger  to  the  proceedings  and  to  both  of 
the  parties  to  the  action,  and  the  question  is  whether  this,  as  a  matter 
of  law,  relieved  the  defendant  from  the  obligation.  Section  17  of  the 
Bankruptcy  Act  (30  U.  S.  Stat,  at  Large,  550,  c.  541)  provides : 

"A  dischsrge  In  bankruptcy  shall  release  a  bankrupt  from  all  of  his  prov- 
able debts,  except  such  as  •  *  •  have  not  been  duly  scheduled  In  time  for 
proof  and  allowance,  with  the  name  of  the  creditor  If  known  to  the  bank- 
rupt, unless  such  creditor  bad  notice  or  actual  knowledge  of  the  proceedings 
In  bankruptcy." 

This  was  a  provable  debt ;  it  was  not  scheduled  at  any  time  during 
the  proceeding,  and  the  bankrupt  knew  the  name  of  the  creditor,  so  that 
there  was  no  discharge  of  this  debt  unless  the  fact  is  made  to  appear 
that  the  "creditor  had  notice  or  actual  knowledge  of  the  proceedings, 
in  bankruptcy."  The  defense  is  an  affirmative  one,  the  defendant 
pleading  on  information  and  belief  "that  due  notice  of  said  bankruptcy 
proceedings  was  given  to  the  plaintiff  herein  and  the  plaintiff  had 
knowledge  thereof";  and  it  is  difficult  to  understand,  under  the  facts 
found  at  the  request  of  the  plaintiff,  how  it  can  be  held  that  the  de- 
fendant has  established  the  defense.  "Due  notice"  is  such  a  notice  as 
the  Bankruptcy  Act  contemplates  in  the  orderly  administration  of  the 
proceeding,  after  the  bankrupt  has  filed  his  schedules,  and  it  is  con- 
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ceded  that  no  such  notice  was  given  to  the  plaintiff,-  and  we  have  only 
the  question  of  whether  the  plaintiff  had  "actual  knowledge  of  the  pro- 
ceedings in  bankruptcy."  No  such  fact  is  pleaded.  The  allegation  is 
that  "due  notice  of  said  bankruptcy  proceedings  was  given  to  the  plain- 
tiff herein  and  the  plaintiff  had  kiiowledge  thereof." 

Passing  over  the  technical  point  that  the  allegation  is  merely  that  the 
plaintiff  had  knowledge  of  the  alleged  due  notice,  it  is  to  be  observed 
that,  while  the  statute  requires  as  a  condition  of  relieving  the  defendant 
that  the  creditor  had  "notice  or  actual  knowledge,"  the  defendant  mere- 
ly alleges  that  the  plaintiff  "had  knowledge  thereof."  While  it  is  true 
that  the  word  "actual"  does  not  usually  advance  the  meaning,  it  must 
be  understood  in  the  connection  used  in  the  statute  under  consideration 
to  emphasize  the  fact  that  the  knowledge  of  the  party  must  be  actual 
as  contradistinguished  from  constructive  or  speculative.  It  must  be 
something  existing  in  fact.  1  Am.  &  Eng.  Ency.  of  Law,  601.  The 
statute  requires  that  the  plaintiff  should  have  "had  notice  or  actual 
knowledge,"  and  the  rule  is  well  established  that  where  a  statute  re- 
quires notice  to  be  given,  and  there  is  nothing  in  the  context  of  the  stat- 
ute, or  in  the  circumstances  of  the  case,  to  show  that  any  other  notice 
was  intended,  a  personal  notice  must  always  be  given.  Beakes  v.  Da 
Cunha,  126  N.  Y.  293,  297,  27  N.  E.  251.  It  must  follow,  therefore, 
that  when  the  statute  here  under  consideration  required  "notice  or 
actual  knowledge,"  it  contemplated  a  personal  notice,  or  "knowledge 
of  the  proceedings  in  bankruptcy"  equivalent  to  such  personal  notice. 
In  other  words,  tfiat  great  underlying  principle  of  our  law,  that  no  one 
shall  be  deprived  of  his  property  without  due  process  of  law,  is  present 
in  this  statute,  and  it  requires  such  personal  notice  of  the  procwdings, 
or  actual  knowledge  equivalent  to  such  personal  notice,  as  would  be  re- 
quired in  any  court  where  it  was  proposed  to  deprive  a  man  of  his 
iwoperty. 

The  proof  and  the  findings  here  go  no  farther  than  to  show  that  the 
plaintiff  was  told  by  a  stranger  to  the  proceeding  that  the  defendant 
Newton  had  gone  into  bankruptcy.  But  the  fact  that  one's  debtor  has 
gone  into  bankruptcy  is  not  notice  or  knowledge  of  "the  proceedings  in 
bankruptcy."  It  does  not  impose  the  duty  upon  the  creditor  of  t^dng 
active  steps.  He  has  a  right  to  rely  upon  the  provisions  of  the  stat- 
ute that  he  shall  have  notice  or  actual  knowledge  of  the  proceedings ; 
he  has  the  right  to  assume  that  no  substantial  right  will  be  taken  from 
him  without  his  having  an  opportunity  for  contesting  the  question  in 
the  ordinary  way — that  the  bankrupt  will  comply  with  the  conditions 
of  the  statute  necessary  for  his  own  relief.  In  Morrison  v.  Vaughan, 
119  App.  Div.  184,  104  N.  Y.  Supp.  169,  the  plaintiff  had  notice  of  the 
bankruptcy  through  reading  of  it  in  the  newspapers,  and  subsequently 
the  defendant  himself  and  his  clerk  verbally  conveyed  the  information 
to  the  plaintiff,  while  yet  there  was  time  to  intervene  in  the  proceeding, 
and  the  First  Department  (Mr.  Justice  Laughlin  dissenting)  held  that 
the  plaintiff  had  such  actual  knowledge  as  to  come  within  the  provisions 
of  the  statute.  This  is  clearly  carrying  the  rule  to  its  limit,  and  does 
not  justify  this  court  in  holding  that  a  mere  casual  conversation  with 
a  disinterested  person,  in  which  the  plaintiff  is  told  that  the  defendant 


Digitized  by 


Google 


Sup.  Ct)  BOBDIOBB  y.  KBATt  436 

has  gone  into  bankruptcy,  is  such  "notice  or  actual  knowledge  of  the 
proceedin|fs  in  bankruptc/'  as  to  entitle  the  defendant  to  be  discharged 
of  the  obhgation  of  an  unscheduled  and  provable  debt. 

While  there  are  some  points  of  distinction  between  the  case  at  bar 
and  Ccrfumbia  Bank -v.  Birkett,  174  N.  Y.  112,  66  N.  E.  652,  102  Am. 
St.  Rep.  478,  affirmed  195  U.  S.  345,  25  Sup.  Ct.  38,  49  L.  Ed.  231,  the 
reasoning  of  the  case  tends  strongly  in  the  direction  which  we  have 
held,  and  it  seems  clear  that,  if  persons  are  to  have  the  benefit  of  the 
Bankruptcy  Act,  they  should  substantially  comply  with  the  provisions 
of  the  law  in  those  matters  which  involve  the  property  rights  of  others, 
and  it  is  not  a  substantial  compliance  where  the  debt  is  not  scheduled 
and  the  creditor  is  left  to  discover  the  bankruptcy  through  an  inciden- 
tal conversation  with  one  having  no  relation  to  the  transaction,  and 
who  is  not  even  shown  to  have  had  any  knowledge  of  the  facts  him- 
self. 

The  judgment  appealed  from  should  be  reversed,  and,  as  it  does  not 
appear  that  a  new  trial  could  change  the  result,  judgment  should  be 
granted  to  the  plaintiff,  with  costs.    All  concur. 


BOBDIGER  y.  KRAFT  et  aL     (No.  760&) 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1015.) 

liiiOTATioiT  OF  Actions  «»102 — Tbubt  Exisiino  bt  Opebation  of  Law. 

A  wife  at  the  time  of  her  death  was  entitled  {o  a  vested  remainder  in 
her  father's  estate,  subject  to  a  life  estate  of  her  mother.  Aiter  her 
death,  and  after  the  mother's  death,  the  father's  executor  and  trustee 
undertook  to  distribute  the  estate,  and  without  authority  paid  the  wife's 
share  to  her  husband,  who  thereupon  became  a  trustee  de  son  tort  by 
operation  of  law ;  there  being  no  promise  to  carry  out  the  terms  of  the 
trust  contained  in  the  father's  will,  or  assumption  of  the  duties  of  the 
executor  and  trustee  so  as  fo  create  an  express  trust.  Beld,  that  while, 
as  against  a  trustee  of  an  actual  express  subsisting  trust,  limitations  do 
not  run  against  the  beneficiary  until  the  trustee  has  openly,  to  the  knowl- 
edge of  the  beneficiary,  renounced,  disclaimed,  or  repudiated  the  trust, 
as  the  husband  was  only  a  trustee  by  operation  of  law,  limitations  ran 
against  the  wife's  estate  from  the  time  he  received  the  money,  and  it  was 
immaterial  that  the  husband  received  the  money  with  notice  of  the 
trust  attaching  to  it  in  the  bands  of  the  executor  and  trustee,  or  that  the 
suit  by  the  wife's  estate  was  in  the  form  of  a  suit  for  an  accounting. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  {{ 
494-506;  Dec,  Dig.  «=»102J 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Jessie  Rbediger,  as  administratrix  of  Louisa  Roediger, 
deceased,  agamst  Nellie  Kraft  and  another,  as  executors  of  Traugott 
F.  M.  Roediger,  deceased.  From  a  judgment  in  favor  of  plaintiff  for 
the  sum  of  $12,279.18,  defendants  appeaL  Reversed,  and  complaint 
dismissed. 

See,  also,  152  N.  Y.  Supp.  327. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 
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William  W.  Pellet,  of  New  York  City,  for  appellants. 
Gustav  Lange,  Jr.,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  complaint  alleges  that  one  Julius  Miller, 
as  executor  and  trustee  under  the  last  will  of  Jacob  Miller,  deceased, 
paid  to  Traugott  F.  M.  Roediger,  defendant's  testator,  "for  safe-keep- 
ing and  on  deposit  for  the  benefit  of  the  plaintiff  as  administratrix," 
etc.,  various  sums  of  money  which  the  said  Traugott  had  not  repaid. 
In  form  the  relief  demanded  was  an  accounting  and  judgment  for  the 
amount  so  found  due.  The  complaint  contains  no  allegation  of  fraud. 
The  facts  found  by  the  learned  court  below  were  as  follows : 

Louisa  Roediger,  plaintiff's  intestate,  was  the  daughter  of  Jacob 
Miller,  deceased,  and  at  the  time  of  her  death  was  entitled  to  a  vested 
one-sixth  remainder  in  his  estate,  subject  to  the  life  estate  of  her 
mother,  the  wife  of  Jacob,  who  survived  the  intestate,  Louisa.  After 
the  death  of  Louisa's  mother,  the  widow  of  Jacob,  Julius  Miller,  the 
executor  and  trustee  under  the  will  of  Jacob,  undertook  to  distribute 
the  estate,  and  to  that  end,  without  authority,  paid  to  Traugott  F.  M. 
Roediger,  the  husband  of  Louisa,  the  amount  due  on  account  of 
Louisa's  said  interest.  The  dates  and  the  amounts  of  the  payments 
so  made  were:  November  27,  1901,  $1,160;  January  17,  1902,  $1,- 
831.31 ;  and  February  18,  1902,  $3,101.65.  At  the  time  these  moneys 
were  received  by  defendant's  testator,  he  knew  that  they  represented 
his  wife's  interest  in  the  estate  of  her  father,  and  that  his  wife  had 
died  intestate,  leaving  no  valid  last  will  and  testament,  but  leaving  her 
surviving  her  said  htisband,  Traugott,  and  six  children.  The  court 
also  found  that,  on  the  receipt  of  said  moneys,  Traugott  F.  M.  Roe- 
diger by  operation  of  law  became  a  trustee  of  and  liable  to  pay  over 
said  moneys  to  the  plaintiff,  and  that  the  claim  of  the  plaintiff  was  not 
barred  by  the  six-year  statute  of  limitations. 

The  plaintiff  offered  testimony  to  the  effect  that,  at  the  time  these 
payments  were  made  to  Traugott,  he  told  Julius  it  was  his  intention  to 
dispose  of  the  same  according  to  the  "wishes"  of  his  said  wife,  and  as 
proof  of  such  "wishes"  plamtiff  offered  in  evidence  writing  in  the 
form  of  a  last  will  and  testament,  signed  by  the  plaintiff's  intestate, 
but  which  writing  was  insufficient  as  a  last  will,  for  which  reason  pro- 
bate thereof  had  been  denied.  Such  testimony  was  insufficient,  how- . 
ever,  to  support  a  finding  that  said  moneys  were  received  by  Traugott 
upon  any  express  trust  whatsoever,  much  less  upon  any  promise  or 
agreement  to  carry  out  the  terms  of  the  trust  contained  in  the  will  of 
Jacob,  or  that  Traugott  assumed  to  succeed  Julius  as  trustee  under  such 
will  and  to  perform  Julius'  duties  thereunder.  On  the  contrary,  as 
above  stated,  the  court  found  that  by  receipt  of  said  moneys,  and  solely 
by  operation  of  law,  Traugott  became  "a  trustee  de  son  tort."  Under 
these  circumstances  the  case  is  governed  by  the  principles  applied  in 
Mills  v.  Mills,  115  N.  Y.  80,  21  N.  E.  714,  Lammer  v.  Stoddard,  103 
N.  Y.  672,  9  N.  E.  328,  and  Price  v.  Mulford,  107  N.  Y.  303,  14  N. 
E.  298.  In  Lammer  v.  Stoddard,  the  court  said  (page  673  of  103  N. 
Y.,  page  329  of  9  N.  E.) : 

"It  is  undoubtedly  generally  true  that,  as  against  a  trustee  of  an  actual, 
express,  subslstins  trust,  the  statute  does  not  begin  to  run  against  tbe  beue- 
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fldary  until  the  tmatee  has  openly,  to  the  knowledge  of  the  benefldary,  re- 
nounced, disclaimed,  or  repudiated  the  trust.  But  Edward  Lammer  was  not 
the  actual  trustee  of  this  fund,  and  he  never  acknowledged  a  trust  as  to  the 
m(«iey  loaned  him.  He  could,  at -most,  have  been  declared  a  trustee  ex 
maleflclo,  or  by  implication  or  construction  of  law,  and  In  such  a  case  the 
statute  begins  to  run  from  the  time  the  wrong  Is  committed  by  which  the 
party  became  chargeable  as  trustee  by  Implication." 

The  fact  that  Traugott  received  the  moneys  with  notice  of  the  trust 
attaching  to  the  same  in  the  hands  of  Julius  Miller  is,  in  an  action  of 
this  character,  immaterial  (Price  v.  Mulford,  supra),  and  it  is  likewise 
immaterial  that  the  form  of  relief  demanded  in  the  complaint  was  for 
an  accounting  (Mills  v.  Mills,  supra,  page  85  of  115  N.  Y.,  page  714 
of  21  N.  E.). 

The  six-year  statute  of  limitations  havmg  been  duly  pleaded  by  the 
defendant,  and  this  action  having  been  commenced  long  after  the  stat- 
ute had  run,  it  follows  that  the  judgment  should  be  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs. 

CLARKE  and  DOWLING,  JJ.,  concur. 

INGRAHAM,  P.  J.  (concurring).  Jacob  Miller  died  in  the  year 
1874,  leaving  real  and  personal  property  and  a  will  dated  the  11th  of 
April,  1864,  which  was  duly  admitted  to  probate.  After  a  bequest  to 
his  wife  of  his  household  furniture  and  other  articles  of  personal  prop- 
erty, he  devised  and  bequeathed  to  his  executors  all  the  rest,  residue, 
and  remainder  of  his  estate,  in  trust  to  receive  the  incomes  and  profits 
thereof  and  to  pay  the  same  to  his  wife  during  her  life  or  so  long  as 
she  should  remain  his  widow,  and  after  the  decease  of  his  said  wife 
or  on  her  remarriage  he  gave,  devised,  and  bequeathed  all  his  estate, 
both  real  and  personal,  to  his  six  children,  of  which  the  plaintiff's  in- 
testate was  one,  to  have  and  to  hold  the  same,  their  heirs  and  assigns, 
forever,  share  and  share  alike.  Then,  after  giving  his  executors  a 
power  of  sale  of  his  real  estate,  the  will  directed  that  after  the  death 
of  his  wife  or  on  her  remarriage  the  executors  be  authorized  and  em- 
powered to  divide  his  real  and  personal  estate  into  six  equal  parts 
and  to  convey  to  each  of  his  six  children  or  their  heirs  one  of  said 
parts.  It  also  authorized  his  executor  to  sell  and  dispose  of  the  said 
real  and  personal  estate  and  divide  the  proceeds  among  his  six  chil- 
dren share  and  share  alike. 

During  the  life  of  the  widow  his  daughter  Louisa,  the  plaintiff's  in- 
testate, died,  leaving  an  instrument  in  the  nature  of  a  last  will  and 
testament,  which,  however,  was  not  admitted  to  probate.  Plaintiff's 
intestate  was  the  wife  of  the  defendant's  testator,  Traugott  P.  M. 
Roediger.  During  his  lifetime  no  administration  was  taken  out  on 
his  wife's  estate.  After  the  death  of  the  testator's  widow,  his  executor 
sold  his  real  estate  and  received  the  proceeds,  and  also  the  personal 
property,  and  attempted  to  divide  it  among  the  testator's  children. 
The  share  coming  to  plaintiff's  intestate,  however,  was  paid  over  to 
the  defendant's  testator,  who  received  it  with  knowledge  that  it  was 
part  of  the  trust  estate  and  apparently  appropriated  it  to  his  own  use, 
stating,  when  he  received  it,  that  he  would  carry  out  this  instrument 
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that  his  wife  had  executed,  but  which  was  not  admitted  to  probate. 
Nothing  seems  to  have  been  done  about  the  estate  of  Louisa,  one  of 
the  ciiildren  of  the  testator,  until  after  Dr.  Roediger's  death,  when  the 
plaintiff  applied  for,  and  obtained,  letters  of  administration  upon  her 
mother's  estate,  and  then  as  such  administratrix  brougbt  this  action 
to  recover  the  amount  of  money  that  was  paid  to  her  father,  the 
husband  of  Louisa  Miller,  as  property  of  her  mother  to  which  she  was 
entitled,  and  has  recovered  judgment  for  the  amount  paid  to  the  de- 
fendant's testator. 

Under  the  will  of  Jacob  Miller  I  think  the  remainder  vested  of  one- 
sixth  of  his  real  and  personal  property  in  each  of  his  six  children — 
Louisa,  plaintiff's  intestate,  being  entitled  to  one-sixth  of  the  remain- 
der of  his  estate  after  the  death  of  the  testator's  widow.  Under  the 
will,  however,  the  surviving  executor  was  authorized  to  sell  all  the 
real  and  personal  property.  Acting  under  this  power,  the  testator  sold 
the  real  estate,  that  he  had  held  in  trust  during  the  life  of  the  testator's 
widow,  and  received  the  proceeds.  The  will  then  directed  him  to 
divide  both  the  personalty  and  the  proceeds  of  the  realty  into  six  equal 
parts,  and  convey  to  each  of  the  said  children,  or  their  heirs,  one  of 
said  six  parts.  By  the  exercise  of  this  power  of  sale  it  seems  to  me 
that  the  estate  of  Louisa  was  divested  of  the  property,  and,  Louisa 
having  died  before  the  testator's  widow  and  before  the  conversion  of 
the  property  into  money,  her  heirs  were  entitled  to  the  sixth  part  of 
her  estate.  It  was  evidently  the  intention  of  the  testator,  by  the  use 
of  the  words  "to  each  of  his  said  children  or  their  heirs,"  that  in  case 
either  of  his  children  died  before  his  wife  the  share  of  the  child  so 
dying  should  be  paid  to  such  child's  heirs,  and  not  to  the  estate  of 
the  child  so  dying ;  and  thus,  on  the  death  of  the  testator's  wife,  each 
of  the  heirs  of  Louisa,  the  deceased  child,  was  entitled  to  a  propor- 
tionate part  of  the  sixth  which  was  to  be  paid  to  Louisa  if  she  had 
outlived  the  widow.  I  therefore  concur  in  reversing  this  judgment  and 
dismissing  the  complaint. 

I  do  not  agree  with  my  Brother  HOTCHKISS  that  the  statute  of 
limitations  was  a  bar.  The  property  was  held  in  trust  by  the  executor 
of,  the  testator,  and  was  impressed  with  a  trust  in  favor  of  these  heirs. 
Louisa's  husband  had  no  interest  in  the  property,  and  the  act  of  the 
trustee  in  paying  it  to  him  did  not  release  the  property  from  the  trust, 
but  the  defendant's  testator  held  the  property  impressed  with  the  trust 
in  favor  of  his  children,  who  were  the  heirs  of  Louisa.  It  seems  to 
me  clear  that  the  executor  of  Jacob  Miller's  estate  could  be  held  to 
account  to  the  heirs  of  Louisa  for  their  share  of  the  trust  fund.  The 
trustee  paid  to  the  defendant's  testator  these  various  sums  of  money 
in  November,  1901,  and  January  and  February,  1902.  This  action 
was  commenced  in  July,  1913.  In  Putnam  v.  Lincoln  Safe  Deposit 
Company,  191  N.  Y.  166,  83  N.  E.  789,  it  was  said  in  the  opinion, 
and  what  was  said  there  I  think  applies  to  this  case : 

"Upon  taer  death,  the  action  became  one  for  the  recovery  of  trust  proper- 
ties, or  tbeir  proceeds,  whicb  were  in  her  possession,  by  those  persons  to 
whom  Shoemaker's  will  had  given  the  trust  estate  in  that  event  They  had 
no  right  to  its  possession  until  that  event  occurred.  Nor  does  it  ai^iear  that 
they  had  any  knowledge  of  the  acts  of  Mr&  Putnam,  in  connection  with  the 
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trust  estate,  before-  ttie  commencement  of  this  action.  Time  conUl  not  run 
against  tbem,  until  tbey  could,  be  diarged  with  actual  knowledge  of  the 
faqts  upon  which  their  right  depended.  •  •  «  But,  In  the  next  place,  It  Is 
clear  that  Mta.  Putnam  had  assumed  such  an  attitude  towards  the  remainder- 
men, with  regard  to  the  trust  estate,  as  to  make  the  plea  of  the  statute  un- 
ayallable  to  the  representatives  of  her  estate.  She  never  acted  In  hostility  to 
the  trust;   but,  to  the  contrary,  had  acknowledged  Its  existence  and  validity. 

*  •  •  She  had  so  intermeddled  with  the  possession,  management,  and  dis- 
position of  the  trust  estate  as  to  come  under  a  like  liability  with  the  trustee, 
with  resi)ect  to  what  she  had  taken  into  her  own  possession.  Not  liaving 
acted  In  hostility  to,  or  in  fraud  of,  the  trust,  she  may  be  said  to  have  con- 
stituted herself  by  her  acts  a  trustee  de  son  tort  of  the  trust  properties. 

•  •  •  That  is  to  say,  there  had  been  such  a  voluntary  assumption  of  re- 
sponslbiUtles  by  her  with  respect  to  the  trust  estate,  or  to  a  part  thereof,  as 
to  estop  her,  and  the  representatives  of  her  estate,  from  denying  an  equal  and 
continuous  accountability  with  the  trustee,  when  called  upon  by  those  entitled 
to  assert  claims  to  the  estate." 

See,  also,  First  National  Bank  v.  National  Broadway  Bank,  156  N. 
Y.  459,  51  N.  E.  398,  42  h.  R.  A.  139. 

I  think,  also,  that  either  one  of  the  beneficiaries  of,  this  one-sixth 
interest  in  the  trust  fund  could  compel  the  defendant's  testator  to  ac- 
count for  the  trust  property  that  he  had  received  with  notice  of  the 
trust ;  but  I  think  the  action  had  to  be  commenced  either  by  the  exec- 
utor of  Jacob  Miller  or  by  one  of  the  heirs  of  his  daughter  Louisa, 
and  that  the  representative  of  Louisa's  estate  had  no  interest  in  the 
share  which  was  set  apart  for  her  benefit  and  to  which  she  would  have 
been  entitled,  had  she  survived  the  testator. 

I  concur,  therefore,  in  the  reversal  of  this  judgment  and  the  dis- 
missal of  the  C(Mnplaint 

SCOTT,  J.,  concurs. 


JBFFERSON  v.  BANGS  et  al.    (No.  128/44.) 
(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

1.  Yendob  and  Pubohabik  ®=9238 — Bona  Fide  Pubchasebb — Oonvetance  to 

pubchaseb  with  noiicb. 

Where  a  purchaser  of  land  had  no  notice  of  the  rights  of  a  third  party, 
and  was  therefore  a  holder  of  a  valid  deed,  his  conveyance  was  sound, 
even  though  bis  grantee  had  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {S 
580-682;   Dec.  Dig.  <S=»238.] 

2.  Vendob  and  Pcbcbaber  €=>231 — Bona  Fidk  Pcbchasebs— Recobdb  as  No- 

tice. 

An  owner  of  land  subject  to  a  mortgage,  who  died  In  1856,  devised  one- 
third  thereof  to  his  widow  for  life  and  two-thirds  to  K.  for  life,  with  re- 
mainder to  K.'s  daughter.  K.  purchased  the  mortgage,  foreclosed,  and 
became  the  purchaser,  and  in  1872  conveyed  to  H.  by  warranty  deed. 
The  property  was  subsequently  conveyed  to  purchasers  without  actual 
notice  of  the  rights  of  K.'s  daughter,  and  they  took  possession  and  made 
extensive  improvements.  The  widow  died  in  1901,  and  K.  in  1904.  The 
daughter  was  24  years  old '  when  her  father  conveyed  to  H.,  and  lived 
with  her  parents  on  the  farm  for  several  years  afterwards,  and  must  have 
been  entirely  familiar  with  the  transactions.    Held,  that  as  the  will  was 
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recorded  only  in  th«  surrogate's  office,  and  not  in  the  office  of  the  coun- 
ty clerk,  as  authorized  by  Laws  1846,  c.  182,  and  Laws  1868,  c  748,  It 
was  not  notice  to  subsequent  purchasers  of  the  daughter's  rights  in  the 
land;  the  recording  acts  having  always  made  every  conveyance  not 
reoonled  In  the  county  clerk's  office  void  as  against  subsequent  purchasers 
of  the  record  title  In  good  faith. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  S§  43, 
55,  487,  513-539;    Dec.  Dig.  <S=231.] 

3.  Bbm.mnders  ®=>17 — ^Righto  of  Remain dgbuen — Laches. 

There  was  no  equity  in  the  daughter's  claim  to  the  land,  as  she  had 
been  guilty  of  gross  laches,  even  though  limitations  bad  not  run  against 
her. 

[Ed.  Note. — ^For  other  cases,  see  Remainders,  Cent  Dig.  |{  12-17 ;  Dec. 
Dig.  «=»17.] 

Appeal  from  Trial  Term,  Tompkins  County. 

Action  by  Lucy  A.  Jefferson  against  Loren  B.  Bangs  and  others. 
From  a  judgment  upon  a  decision  of  the  trial  court  dismissing  the 
plaintiff's  complaint  upon  the  merits  and  for  $407.50  costs  (144  N.  Y. 
Supp.  1054),  plaintiff  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

J.  J.  McGuire,  of  Ithaca,  for  appellant 
Rowland  L.  Davis,  of  Cortland,  for  respondents. 

HOWARD,  J.  William  King  died  in  1856.  At  the  time  of  his  death 
he  was  seised  in  fee  of  a  farm  of  76  acres  of  land,  the  subject  of  this 
controversy.  The  farm  was  covered  by  a  purchase-money  mortgage 
for  $1,510.  King  left  a  will  by  which  he  gave  the  use  of  one-third  of 
his  farm  to  his  wife  during  her  life,  and  the  use  of  the  other  two- 
thirds  to  Hastings  A.  King,  whom  he  styled  his  adopted  son,  but  who 
was,  in  fact,  neither  an  adopted  son  nor  a  relative.  He  devised  the 
fee  of  his  real  estate  to  Lucy  Ann  King  (now  Lucy  Ann  Jefferson),  a 
daughter  of  Hastings  A.  King.  She  is  now  the  plaintiff  in  this  action. 
This  devise,  however,  was  subject  to  the  two  life  estates  previously 
mentioned.  In  1857  Hastings  A.  King  purchased  the  mortgage.  Han- 
nah King,  the  widow  of  William  King,  died  in  1860.  In  1861  Hastings 
A.  King  foreclosed,  by  advertisement,  the  mortgage.  On  the  foreclo- 
sure sale  Hastings  A.  King  bid  in  the  property ;  the  purchase  price  be- 
ing $1,200,  and  that  being  less  than  the  amount  due  on  the  mortgage. 
All  the  time  subsequent  to  the  death  of  William  King,  Hastings  A. 
King  and  his  wife  and  daughter,  the  plaihtiff  herein,  continued  in  pos- 
session of  the  farm.  In  1872  King  and  his  wife  conveyed  the  farm  to 
Rufus  Hammond  by  warranty  deed.  At  that  time  Hammond  held 
a  $700  mortgage  on  the  property,  and  it  was  stipulated  in  the  deed 
from  King  to  Hammond  that  Hammond's  title  in  the  mortgage  was 
not  to  merge  in  the  deed.  Hammond  gave  a  land  contract  back  to 
King,  but  this  contract  was  never  recorded,  and  was  surrendered  and 
canceled  in  1875.  In  1885  Hammond  conveyed  the  premises  to  the  de- 
fendant Frederick  E.  Bangs,  who  assumed  the  payment  and  who  did 
subsequently  pay  a  mortgage  of  $2,000  then  covering  the  premises. 
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Bangs  took  possession  of  the  property  and  made  extensive  improve- 
ments. In  1901  Bangs  sold  the  property  by  warranty  deed  to  his 
brother,  Loren  B.  Bangs,  one  of  the  defendants  herein.  All  the  deeds, 
mortgages,  assignments,  discharges,  and  conveyances  mentioned  above, 
with  the  exception  of  the  land  contract,'  were  duly  recorded  in  the 
Tompkins  county  clerk's  office.  The  wife  of  Hastings  A.  King  died 
in  1901,  and  Hastings  A.  King  died  in  1904.  The  plaintiff  was  bom  in 
1848,  so  that  in  1872,  at  the  time  when  her  father  deeded  the  farm  to 
Hammond,  she  was  about  24  years  old.  She  continued  to  live  with  her 
parents  on  the  farm  for  several  years  afterwards — that  is,  until  she 
was  29  years  old — and  must  have  been  entirely  familiar  with  the  trans- 
actions up  to  the  time  when  she  left  the  farm  in  1877. 

The  case  has  been  tried  before,  and  a  judgment  was  rendered  at  the 
first  trial  for  the  defendants.  An  appeal  was  taken  to  the  Court  of  Ap- 
peals, where  the  judgment  was  reversed,  and  the  case  sent  back  for  a 
new  trial.  In  the  Court  of  Appeals  it  was  determined  that  the  fore- 
closure procedure  was  regular  and  lawful;  but  the  defendants  had 
succeeded  in  the  court  below  on  the  theory  that  the  statute  of  limita- 
tions had  run  against  the  plaintiff,  and  the  Court  of  Appeals  held 
against  the  defendants  on  this  issue.  As  to  whether  the  foreclosure 
deed  was  void,  or  only  voidable,  the  court  said : 

"Tbe  mortgagee  [Hastings  A.  King]  was  her  guardian  in  socage,  bat  tbis 
did  not  render  the  purchase  by  bim  absolutely  void.  Boyer  v.  East,  161  N. 
T.  580  [56  N.  E.  114,  76  Am.  St.  Rep.  290].  But  the  mortgagee  was  also  tbe 
life  tenant,  bound  to  discharge  the  Interest  on  the  mortgage.  While  the  pur- 
chase was  not  void,  it  was,  undoubtedly,  by  reason  of  the  trust  relation  the 
mortgagee  bore  to  the  plaintiff,  voidable  at  her  election,  and  so  the  trial 
court  held." 

It  was  thus  determined,  as  the  above  quotation  discloses,  that  the 
title  taken  by  Hastings  A.  King  upon  the  foreclosure  sale  was  not  void, 
but  only  voidable.  That  question,  therefore,  is  settled  and  out  of  this 
appeal.  The  title  taken  by  Hastings  A.  King  being  voidable,  it  might 
have  been  rendered  void  under  cei-tain  conditions,  or  valid  under  certain 
conditions.  Are  the  circumstances  such  that  it  has  been  rendered  valid  ? 
Had  the  plaintiff  proceeded  against  her  father  while  he  yet  held  the 
title,  there  is  no  doubt  that  the  courts  would  have  declared  the  voidable 
deed  void.  Or  had  she  proceeded  against  Hammond,  if  he  had  notice 
of  her  rights  under  the  will,  the  deed  would  have  been  declared  void. 
But  now  men  who  claim  to  be  innocent  purchasers,  relying  upon  the 
recording  acts,  present  themselves  to  the  court.  Do  the  circumstances 
surrounding  their  purchase  protect  them  and  render  valid  and  sound 
this  deed,  which,  in  its  inception,  was  voidable? 

[1]  Without  repeating  the  language  of  the  recording  acts,  or  quoting 
from  the  numerous  decisions  construing  them,  it  may  be  assumed 
here,  as  it  appears  to  have  been  assumed  by  the  attorneys  at  the  trial, 
that  it  is  the  settled  law  of  the  state  that  when  a  bona  fide  purchaser 
of  real  estate,  the  record  title  of  which  is  clear,  purchases  for  a  valu- 
able consideration,  without  notice  of  a  prior  unrecorded  title  or  claim 
or  equity,  his  title  takes  precedence  over  the  unrecorded  interest.  In 
other  words,  applying  the  elementary  law  of  the  state  to  the  facts  of 
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this  case,  if  the  defendant  Frederick  E.  Bangs  was  a  purchaser  in  good 
faith  under  an  uninterrupted  record  title,  coming  down  from  the  fore- 
closure sale,  for  a  valuable  consideration,  without  any  notice  of  the 
rights  of  the  plaintiff  under  the  will  of  William  King,  his  title  takes 
precedence  over  hers,  and  bars  her  recovery  in  this  action.  Therefore 
the  only  question  to  determine  here  is  whether  the  defendant  Freder- 
ick E.  Bangs  had  notice ;  for  if  he  had  no  notice,  and  was  the  holder 
of  a  valid  deed,  his  conveyance  to  Loren  B.  Bangs  was  sound,  even  if 
the  latter  had  notice.  Ward  v.  Isbill,  73  Hun,  550,  26  N.  Y.  Supp.  141. 
The  trial  court  has  found  as  a  fact  that  Frederick  E.  Bangs  had  no 
actual  notice,  and  a  careful  examination  of  the  record  shows  that  the 
evidence  supporting  this  finding  is  abundant  and  convincing. 

[2]  Having  concluded  that  the  trial  term  was  right  in  holding 
that  there  was  no  actual  notice,  we  have  now  only  to  determine  whether 
there  was  constructive  notice.  The  plaintiff  urges  that  there  was  con- 
structive notice,  and  that  this  arose  from  the  fact  that  the  will  of  Wil- 
liam King,  under  which  the  plaintiff  claims,  was  on  file  and  was  re- 
corded in  the  surrt^te's  office  of  Tompkins  county.  The  recording 
acts  have  always  said  that  every  conveyance  not  recorded  in  the  county 
clerk's  office  should  be  void  against  subsequent  purchasers  of  the  rec- 
ord title  in  good  faith  for  a  valuable  consideration ;  that  is,  purchasers 
in  good  faith  have  never  been  required  to  search  in  the  surrogate's 
office  for  wills  affecting  real  estate,  and  therefore  wills  and  other  docu- 
ments lodged  or  recorded  in  the  surrogate's  office  have  never  been  con- 
structive notice  to  purchasers.  A  will  is  not  a  conveyance  within  the  def- 
initions of  the  recording  acts ;  but  as  early  as  1846  wills  of  real  estate 
were  authorized  to  be  recorded  in  county  clerk's  offices,  and  this  was 
to  give  notice  to  would-be  purchasers  of  the  interest  devised  by  the 
will.  The  plaintiff  might  have  given  notice  to  the  defendants  and  to 
the  world,  and  have  protected  herself  against  the  claims  of  innocent 
purchasers,  by  recording  the  will  in  the  county  clerk's  office.  Chapter 
182,  Laws  1846;  chapter  748,  Laws  1869.  But  she  failed  to  observe 
the  law,  and  now  the  rights  of  an  innocent  purchaser  is  intervening. 

But  in  addition  to  the  recording  acts  the  Court  of  Appeals  has  ex- 
pressed itself.  In  Taylor  v.  Millard,  118  N.  Y.  244,  23  N.  E.  376,  6 
L.  R.  A.  667,  two  brothers,  John  and  Elijah  Millard,  were  tenants  in 
common  of  a  farm.  They  made  an  oral  partition;  John  taking  100 
acres,  and  Elijah  taking  70  acres,  but  Elijah  reserving  a  right  to  pick 
one-half  the  apples  on  the  land  of  John.  Subsequently  Elijah  died, 
bequeathing  this  apple  right  to  his  son,  Elijah  I.  The  two  parcels  were 
conveyed  by  deed  from  time  to  time,  but  in  none  of  the  deeds  was 
the  apple  right  mentioned,  although  it  was  mentioned  in  the  will  of 
Elijah,  which  was  proved,  filed,  and  recorded  in  the  surrogate's  office. 
One  of  the  subsequent  purchasers  of  the  70  acres,  exercising  her  sup- 
posed rights  under  the  will,  attempted  to  pick  apples  on  the  100-acre 
lot.  This  resulted  in  an  action  for  trespass.  In  the  opinion,  written 
by  Judge  Vann,  he  says : 

"The  will  of  Elijah  Millard  was  not  constmctire  notice  to  the  plaintitt,  be- 
cause, aside  from  any  other  question,  it  was  not  recorded  In  the  county  clerk'B 
office,  but  in  the  surrogate's  office  only." 
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•    In  Dunn  v.  City  of  New  York,  205  N.  Y.  342,  98  N.  E.  914,  it  was 
said: 

"  *  *  *  It  need  only  be  observed  that  constmctlTe  notice  from  a  record 
depends  altogether  upon  whether  it  is  provided  tor  by  some  statute.  Official 
flies,  in  the  absence  of  a  statutory  provision,  carry  no  notice  to  the  public" 

See,  also,  Davidson  v.  Crooks,  45  App.  Div.  616,  61  N.  Y.  Supp.  362. 

In  the  records  which  the  statute  required  the  defendant  to  search 
there  was  no  sign  or  intimation  of  the  existence  of  the  plaintiff's  claim. 
The  record  in  the  county  clerk's  office  showed  the  title  to  be  clear  and 
perfect.  That  was  the  record  on  which  the  law  permitted  the  defend- 
ant to  rely.  This  being  so,  no  other  record  could  give  him  constructive 
notice. 

On  the  previous  trial  it  was  found  as  a  fact  that  the  defendants 
Bangs  were  not  purchasers  in  good  faith,  but  that  each  of  them  had 
actual  notice  of  the  plaintifFs  claim.  The  Court  of  Appeals  being 
bound  by  this  finding  of  fact,  and  having  determined  as  a  question  of 
law  that  the  plaintiff  had  not  slept  on  her  rights,  it  followed  that  the 
deed  remained  voidable.  But  the  finding  of  fact  before  us  being  to 
the  effect  that  Frederick  E.  Bangs  had  no  actual  notice,  and  the  law 
being  that  he  has  no  constructive  notice,  it  follows  that  the  voidable 
deed  has  been  rendered  valid  by  the  laws  which  protect  innocent  pur- 
chasers. 

[3]  There  is  no  equity  in  the  plaintiff's  position.  She  has  been  guil- 
ty of  gross  laches  in  several  particulars,  even  though  the  statute  of 
limitations  has  not  run  against  her.  The  judgment  dismissing  her  com- 
plaint should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs.  All  concur;  SMITH, 
P.  J.,  in  result 


LITTLE  v.  KIKBT  et  a1.    (No.  7303.) 
(Supreme  Court,  Appellate  Division,  First  Department    July,  9,  1915.) 

■  Appeal  from  Trial  Term,  New  York  County. 

Action  by  Julia  W.  Little  to  foreclose  a  mortgage  against  John  J. 
Kirby  and  others.  From  so  much  of  the  judgment  as  required  the 
defendant  Kirby  to  pay  any  deficiency  on  the  sale  of  the  premises,  he 
appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

John  Delahunty,  of  New  York  City,  for  appellant. 
Pruyn  &  Whittlesey,  of  New  York  City  Charles  W.  Whittlesey, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.    Judgment  affirmed,  with  costs. 

CLARKE,  J.  (dissenting).  The  action  was  brought  to  foreclose  a 
second  mortgage  for  $9,000,  executed  November  18,  1907,  on  prem- 
ises 116  West  Seventy-Sixth  street.  New  York  City,  and  given  to  se- 
cure a  bond  in  like  amount  due  (October  1,  1910.    The  premises  in 
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question  originally  belonged  to  plaintiff,  ^nd  were  transferred  by  her 
to  defendant  Kirby,  November  18,  1907,  subject  to  a  first  mortgage 
which  had  been  made  by  plaintiff  on  the  same  day,  in  the  sum  of 
$20,000.  On  November  22,  1907,  defendant  Kirby  conveyed  the  prem- 
ises to  Dr.  Grandin,  for  whom  he  was  acting  in  taking  the  title,  sub- 
ject to  the  two  mortgages  before  mentioned.  The  breach  alleged  is 
the  failure  by  defendants  in  the  payment  of  their  interest  on  said  sec- 
ond mortgage,  due  November  18,  1913. 

Defendant  Kirby  interposed  an  answer,  alleging  that  subsequent  to 
the  conveyance  by  him  to  defendant  Grandin,  and  prior  to  the  com- 
mencement of  the  action,  one  or  more  agreements  were  entered  into 
between  plaintiff  and  defendant  Grandin,  whereby  for  a  valuable  con- 
sideration, and  without  the  knowledge  or  assent  of  this  defendant, 
the  time  for  the  payment  of  the  principal  sum,  secured  by  said  mort- 
gage, was  extended  to  a  date  or  dates  subsequent  to  October  1,  1910 
(the  due  date  of  the  original  bond),  and  that  at  the  times  of  said  sev- 
eral agreements  extending  the  time  for  the  payment  of  said  mortgage 
the  premises  were  of  greater  value  than  the  whole  amount  of  the  prin- 
cipal of  said  bond  and  mortgage,  together  with  all  accrued  interest 
thereon. 

It  appears  that  after  the  conveyance  to  Dr.  Grandin  plaintiff  made 
a  claim  against  him  for  certain  mirrors  and  other  articles  which  were 
left  in  the  house  at  the  time  of  the  original  lease  to  Dr.  Grandin.  Sub- 
sequently she  brought  an  action  against  him  for  conversion  in  the  City 
Court  Dr.  Grandin  at  the  same  time  brought  an  action  against  her 
to  recover  $481  for  the  breach  by  her  as  landlord  of  a  covenant  to 
make  repairs  contained  in  the  lease  entered  into  between  them.  These 
actions  were  pending  at  the  time  the  negotiations  for  the  extension  of 
the  mortgage  were  begun.  The  term  of  the  bond  in  question  expired 
October  1,  1910. 

Mr.  Boisse,  a  lawyer  and  the  attorney  for  Dr.  Grandin  in  such  ne- 
gotiations, testified : 

That  In  November,  1910,  at  the  request  of  Dr.  Grandin,  he  saw  Robert  F. 
Tittle,  the  attorney  for  and  son  of  the  plaintiff,  and  asked  him  If  be  would 
extend  the  second  mortgage  of  $9,000.  That  Mr.  Little  spoke  about  the  ac- 
tions that  were  i)ending.  That  they  discussed  the  possibility  of  having  both 
actions  discontinued,  and  of  Dr.  Grandin  agreeing  to  return  these  mirrors  in 
consideration  of  an  extension  of  the  mortgage  for  three  yeara  That  there- 
after they  liad  another  conversation.  "I  said  to  Mr.  Ldttle  that  Dr.  Grandin 
would  discontinue  his  action  If  Mrs.  Little  would  discontinue  hers,  and  that 
also  he  would  give  up  the  mirrors  if  we  got  an  extension  of  three  years  of  the 
mortgage ;  and  Mr.  Little  and  I  agreed  to  that  on  behalf —  I  agreed  to  It 
on  behalf  of  the  doctor,  and  I  believe  tbat  be  agreed  to  It  on  behalf  of  his 
mother." 

He  further  testified: 

That  up  to  this  time  Mr.  Klrby's  name  was  not  referred  to.  That  he  had 
never  met  him,  and  did  not  know  be  was  on  the  bond  and  mortgage.  That 
after  he  had  perfected  this  agreement  with  Mr.  Little  he  asked  Dr.  Grandin 
to  give  him  the  papers,  so  that  he  could  draw  up  an  extension  agreement  and 
stipulations  to  discontinue  the  suits.  Dr.  Grandin  told  him  that  he  had  none 
of  the  papers,  to  go  and  see  Mr.  Kirby.  He  did,  and  asked  Mr.  Kirby  to  lend 
blm  all  the  papers  In  those  actions,  in  order  that  be  could,  as  an  attorney. 


Digitized  by 


Google 


Sup.  Ct)  UTTLB  T.  KIBBT  446 

draw  up  stipulations  and  agreement.    Ifr.  Klrby  said  tbtit  be  had  all  the 
papers,  and  that  be  would  draw  up  those  papers  himaelf. 

Mr.  Kirby  testified : 

That  he  recollected  seeing  Mr.  Bolsse  In  tbe  fall  of  1910.  He  bad  never 
seen  blm  before  that  day.  He  bad  never  heard  of  any  negotiations  wltb  re- 
spect to  an  extension  of  this  mortgage  prior  to  that  time.  In  consequence  of 
what  he  said,  be  called  up  Mr.  Little  and  told  him  that  be  bad  been  informed 
by  Mr.  Boisse  that  tbe  two  actions  then  pending  were  to  be  discontinued,  and 
that  his  mother  bad  agreed  to  extend  the  second  mortgage  on  Dr.  Grandin's 
house  for  a  period  of  three  years,  and  that  Dr.  Grandln  had  agreed  to  return 
tbe  mirrors  the  following  summer  at  any  time  they  were  demanded  by  Mrs. 
Little.  Mr.  Little  stated  that  that  was  correct,  that  "that  agreement  bad 
been  entered  into,"  and  I  said,  "Do  you  want  me  to  prepare  the  stipulations 
or  discontinuance  of  the  two  actions,  or  will  you  prepare  tbem?''  He  said, 
"I  would  like  to  bave  Dr.  Grandln  sign  the  usual  form  of  extension  agreement 
which  I  have  prepared,  and  I  will  send  It  to  you,  and  then  you  can  send  it 
to  Dr.  Grandln  and  have  blm  sign  it,  and  when  you  get  back  you  can  return 
It  to  me" — and  it  was  to  be  signed  tn  duplicate — ^"return  it  to  me,  and  I  will 
have  Mrs.  Little  sign,  and  at  tbe  same  time  you  can  send  the  stipulations  to 
discontinue  the  two  actions,  and  I  will  have  Mr.  Paine  sign  one  of  them,  and 
return  in  each  case  to  you  the  stipulations  signed  by  Mr.  Paine."  A  day  or 
two  later,  and  about  tbe  8th  of  December,  Mr.  Little  sent  him,  without  any 
communication,  the  agreement  in  duplicate,  which  has  been  marked  for  Iden- 
tiflcation.  He  sent  tbem  to  Dr.  Grandln,  and  telephoned  him  with  reference 
to  tbe  terms  of  tbe  agreement  which  bad  been  related  to  Kirby  by  Mr.  Boisse 
and  Mr.  Little.  He  said  he  knew  all  about  it,  and  that  be  was  ready  to  sign 
that  agreement.  Dr.  Grandln  returned  it  with  a  letter  on  the  11th  of  Decem- 
ber, and  on  tbe  same  day  he  witnessed  bis  signature  and  took  his  acknowledg- 
ment. On  the  12th  of  December  be  prepared  stipulations  in  triplicate  discon- 
tinuing the  two  actions,  and  sent  two  copies  of  each  of  the  stipulations  and 
the  two  written  extensions,  eadi  signed  and  admowledged  by  Dr.  Grandln, 
to  Mr.  Little  with  a  letter. 

There  were  some  passing  back  and  foward  of  the  different  papers, 
and  some  delays,  and  Kirby  was  asked : 

"Q.  During  these  transactions,  was  your  consent  ever  asked  to  this  paper 
— to  this  extension?  A.  Never.  Q.  By  Mr.  Little  or  anybody  else?  A.  Never 
was  asked,  and  never  given. 

"Tbe  Court:  Tou  considered  yourself  as  acting  as  attorney  for  Dr.  Grandln? 
A.  I  did,  sir;  steely  as  such." 

I  think  that  the  agreement  to  extend  the  mortgage  was  entered  into 
without  the  knowledge  or  consent  of  the  defendant  Kirby.  It  was 
after  this  agreement  was  made,  and  as  a  mere  matter  of  convenjence, 
that  he  prepared  the  papers  to  evidence  the  agreement  which  had  been 
made.  I  do  not  think  that  the  defendant  should  be  held  liable.  A 
valid  verbal  agreement  had  been  made  before  he  knew  anything 
about  it. 

"It  is  not  necessary  that  tbe  agreement  changing  tbe  terms  of  tbe  contract 
should  be  in  writing,  f<Mr  after  a  breach  of  a  sealed  instrument  it  may  be 
modified  In  any  respect,  or  even  wholly  rescinded,  by  an  executed  parol 
agreement  •  ♦  •  'We  know  of  no  rule  which  requires  that  such  an  agree- 
ment to  give  time  to  a  principal,  by  which  a  surety  will  be  discharged,  must 
be  In  writing,  or  in  any  precise  form  of  words  or  even  hi  express  language 
at  all.' "  New  York  Life  Ins.  Co.  v.  Casey,  81  App.  Div.  92,  81  N.  Y.  Supp.  1 ; 
Antisdel  v.  WiUiamson,  37  App.  Div.  1C7,  55  N.  Y.  Supp.  1028,  affirmed  165  N. 
y.  372,  59  N.  B.  207 ;  Kane  v.  Cortesy,  100  N.  T.  132,  2  N.  E.  874.  , 


Digitized  by 


Google 


446  154  NBW  TORK  BUPPLHMBNT  (G«n.  ScSS. 

Mere  knowledge  subsequent  to  the  fact  is  hot  a  consent.  I  think 
mere  acquiescence  is  not  equivalent  to  a  consent.  In  Edwards  v. 
Coleman,  6  T.  B.  Mon.  (Ky.)  567,  it  was  said : 

"To  prevent  the  discharge  by  such  new  agreement,  the  surety  must  concur. 
It  is  his  concurrence  which  binds  him  by  the  terms  and  Increased  risk  of  such 
new  contract  His  concurrence  bound  him  by  the  terms  of  the  old  contract; 
his  concurrence  must  bind  him  by  the  terms  of  the  new.  It  is  not  enough 
to  bind  him  that  he  Is  Informed,  and  is  passive;  he  is  not  required  to  object, 
or  protest ;  he  must  actively  concur,  and  consent  to  be  bound  by  the  terms  of 
the  new  agreemei.t.  This  Is  the  true  principle  extracted  from  a  great  number 
of  decisions.  See  King  v.  Baldwin,  2  Johns.  Ch.  569;  Ludlow  v.  Simond,  2 
Caines  Cas.  1  [2  Am.  Dec.  291] ;  Doming  v.  Norton,  Klrby  [Conn.]  397 ;  Walsh 
V.  Bailie,  10  Johns.  180 ;  Kathbone  v.  Warren,  10  Johns.  587 ;  Bum  v.  Poaug'a 
Administrator,  3  Desaus.  [S.  C]  604;  Rutledge  v.  Greenwood,  2  Desaus.  [S. 
C]  389 ;  Butler  v.  Hamilton,  2  Desaus.  [S.  C]  230  [2  Am.  Dec.  692] ;  Com- 
missioners of  Berks  v.  Boss,  3  Bin.  [Pa.]  523  [5  Am.  Dec.  383] ;  [Com.  v.  Wol- 
bert]  6  Bin.  [Pa.]  295  [6  Am.  Dec.  452] ;   Norton  v.  Roberts,  before  cited." 

I  dissent  from  the  affirmance  of  this  judgment  so  far  as  the  appel- 
lant is  concerned. 

LAUGHUN,  J.,  concurs. 

Vdl  Misc.  Bep.  342)  ""      '• 

PEOPLE  V.  CEONIN. 

(Court  of  General  Sessions,  New  York  County.     July  8,  1915.) 

1.  EviDKNCK  4=>366 — Municipal  Obdinances — Pkoof. 

Under  Code  Civ.  Proa  f  941,  providing  that  an  ordinance  may  be  read 
in  evidence  from  a  copy  thereof  certified  by  the  cleric  of  the  common 
council  or  from  a  volume  printed  by  authority  of  the  council,  a  pamphlet 
containing  a  compilation  of  city  ordinances,  not  certified  by  the  clerk 
nor  printed  by  authority  of  the  common  council,  does  not  prove  an 
ordinance  therein. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  Sl  1G21-1639; 
Dea  Dig.  «s>366.] 

2.  Evidence   4=s>32 — JtmioiAi.  NonoK — Obdinanoes. 

A  court  of  local  Jurisdiction  may  not  take  Judicial  notice  of  an  ordi- 
nance in  force  within  the  court's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  i  42;  Dec  Dig. 
<S=>32.] 

8.  Municipal  Cobpobations  «:=»122 — Obdinances — ^Pboot  of  Obdinance. 

Where  one  is  charged  In  the  Magistrate's  Court  with  violating  an 
ordinance,  the  ordinance  must  be  proved  in  the  manner  prescribed  by 
Code  Civ.  Proa  f  941. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {} 
281-289;    Dea  Dig.  <8=»122.] 

John  J.  Cronin  was  convicted  of  violating  a  municipal  ordinance, 
and  he  appeals.    Reversed,  and  fine  remitted. 

Joseph  H.  Hayes,  of  New  York  City,  for  appellant. 

Charles  Albert  Perkins,  of  New  York  City,  for  respondent 

WADHAMS,  J.  The  defendant  appeals  from  a  judgment  of  con- 
viction rendered  against  him  for  a  violation  of  a  municipal  ordinance 
on  March  6,  1915. 

4=3Far  other  caaes  lee  same  topic  ft  KBT-NUMBER  Id  all  Key-Numbered  DIgeite  &  lodexee 
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[1]  Section  941  of  the  Code  of  Civil  Procedure  prescribes  that  an 
ordinance  may  be  read  in  evidence  from  a  copy  thereof  certified  by 
the  clerk  of  the  common  council  or  from  a  volume  printed  by  author- 
ity of  the  common  council.  The  original  return  made  b,y  the  magis- 
trate did  not  show  what  proof  of  the  ordinance  in  question  had  been 
received  in  evidence,  and  an  amended  return  was  thereupon  directed,  to 
which  the  court  below  has  annexed,  as  part  of  the  record,  a  pamphlet 
entitled  "Inferior  Criminal  Courts  Act  of  the  City  of  New  York, 
Chapter  659,  Laws  of  1910  (Including  Amendments  up  to  July  1, 
■  1914)  and  Appendix  of  Other  Recent  Laws,  Decisions,  etc.,  Affecting 
Those  Courts— Compiled  by  Philip  Bloch,  Chief  Clerk,  City  Magis- 
trates' Court,,  First  Division,  July  1,  1914."  In  red  ink,  on  the  cover, 
there  is  indorsed :  "Speed  Ordinance  on  page  35."  Page  35  is  enti- 
tled "An  ordinance  relative  to  speed  regulations,"  and  is  alleged  "to 
take  effect  June  1,  1913,"  and  as  "amended"  June  16,  1913,  Decem- 
ber 3,  1913,  and  March  18,  1914.  The  defendant  contends  that  the  or- 
dinance of  June  1, 1913,  as  amended,  the  violation  of  which  is  charged 
in  the  complaint,  was  not  in  effect  on  March  6,  1915,  the  time  of  the 
offense  charged,  as  it  had  been  repealed,  and  that  another  ordinance, 
approved  on  August  14,  1914,  was  in  force  at  that  time.  There  was 
no  evidence  whether  there  was  any  ordinance  in  force  on  March  6, 
1915.  Neither  the  p&mphlet  compiled  by  Mr.  Bloch  nor  page  35 
thereof  appears  to  have  been  marked  in  evidence,  and,  even  if  it  had 
been,  it  is  obvious  that  it  was  not  such  proof  of  an  ordinance  as  is 
required  by  section  941  of  the  Code  of  Civil  Procedure.  It  is  con- 
ceded that  this  pamphlet  was  not  a  certified  copy,  nor  was  it  a  volume 
printed  by  authority  of  the  common  council  of  the  city;  that  is,  of 
the  board  of  aldermen,  which  has  succeeded  the  common  council. 

[2]  It  is  contended,  however,  that  the  court  below  was  authorized 
to  taJce  judicial  notice  of  the  ordinance  in  force  at  the  time  of  the 
alleged  violation.  The  general  rule  is  that  the  court  cannot  take  ju- 
dicial notice  of  the  ordinances  of  a  municipal  corporation.  Porter 
V.  Waring,  69  N.  Y.  254;  City  of  New  York  v.  Knickerbocker  Trust 
Co.,  104  App.  Div.  223,  230,  93  N.  Y.  Supp.  937.  But  it  is  urged 
that  a  court  of  local  jurisdiction  may  take  cognizance  of  the  local 
ordinances  in  operation  within  the  jurisdiction  of  the  court.  This 
exception  appears  to  be  made  in  several  jurisdictions  upon  the  ground 
that  such  ordinances  are  the  peculiar  law  of  the  particular  forum, 
and  for  that  reason  a  departure  from  the  general  rule  requiring  proof 
of  such  ordinances  is  justified.  Ex  parte  Davis,  115  Cal.  445,  447, 
47  Pac.  258;  Downing  v.  City  of  Miltonvale,  36  Kan.  740,  14  Pac. 
281;  28  Cyc.  393,  394;  also  16  Cyc.  898;  In  re  Oliver,  21  S.  C. 
318,  323,  53  Am.  Rep.  681. 

As  early  as  1837  Judge  Cowen,  writing  for  the  Supreme  Court  of 
Judicature,  in  reversing  a  judgment  rendered  in  the  Superior  Court 
of  the  City  of  New  York,  which  affirmed  a  judgment  originally  en- 
tered in  a  justice's  court,  states,  in  Harker  v.  Mayor,  etc.,  of  New 
York,  17  Wend.  199,  200: 

"The  courts  cannot  legally,  or  lii  the  nature  of  things,  judicially  notice 
these  cart  laws,  or  any  other  corporate  regulationSk"  . 
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And  again,  on  page  201,  the  court  said : 

"It  is  said  these  New  York  ordinances  may  be  read  in  evidence  from  tbe 
printed  volume.  2  R.  S.  (2d  Ed.)  326,  i  85,  subd.  2.  But  tbe  very  provision 
assumes  tbat  we  are  not  to  notice  them  Judidally." 

The  Appellate  Term  of  the  Supreme  Court,  in  Sachs  v.  Lyons,  S3 
Misc.  Rep.  640,  103  N.  Y.  Supp.  149,  applied  the  same  rule  in  revers- 
ing a  judgment  rendered  in  the  Municipal  Court,  stating  per  curiam: 

"The  right  to  this  counterclaim  was  based  upon  section  10  of  a  dty  ordi- 
nance;   but  no  ordinance  was  proved  as  required  by  section  941,  Code  of. 
Civil.  Procedure.    So  far  as  we  can  discover,  no  court  takes  Judicial  notice 
of  a  corporation  ordinance." 

In  People  v.  Miller,  38  Hun,  82,  85,  the  court  said,  in  affirming  a 
judgment  of  the  Court  of  Sessions  of  Erie  County,  which  reversed 
a  judgment  of  the  Justice  of  the  Peace: 

"If  the  accused  was  charged  with  disorderly  conduct,  as  defined  by  tbe 
city  ordinances,  she  bad  a  right  to  take  issue  upon  tbe  existence  of  the  ordi- 
nance, and  to  show,  if  she  could,  that  it  was  not  duly  enacted  and  never  be- 
came operative.  The  court  cannot  take  judicial  notice  of  the  existence  of 
city  ordinances,  and  tn  all  proceedings  against  individuals  charged  with  a 
violation  of  the  same  they  are  to  be  proved  and  read  in  evidence  for  the 
purpose  of  maintaining  tbe  charge  of  violating  tbe  same." 

The  precise  question  was  decided  in  an  appeal  from  a  Magistrate's 
Court  to  the  Court  of  General  Sessions  in  People  v.  Casegeanda,  15 
Misc.  Rep.  325,  326,  37  N.  Y.  Supp.  768,  in  which  Recorder  Goff 
said: 

"An  ordinance  is  not  a  statute,  of  which  Judicial  notice  must  be  taken.  It 
must  be  proven  in  the  manner  prescribed  by  law,  and  the  burden  of  its  proof 
rests  with  the  prosecution,  the  same  as  the  proof  of  any  'other  fact  necessary 
to  sustain  the  prosecution." 

So,  also,  in  People  v.  Bell,  31  N.  Y.  Cr.  R.  370,  148  N.  Y.  Supp. 
753,  it  was  held,  in  the  County  Court  of  Montgomery  County,  in 
reversing  a  judgment  of  conviction  in  the  Justice's  Court  for  a  vio- 
lation of  a  speed  ordinance  of  the  village  of  St.  Johnsville,  that  the 
court  could  not  take  judicial  notice  of  the  existence  of  the  ordinance. 

The  case  of  City  of  Buffalo  v.  Stevenson,  145  App.  Div.  117,  129 
N.  Y.  Supp.  125,  is  cited  as  sustaining  the  rule  that  a  Municipal  Court 
may  take  judicial  notice  of  a  municipal  ordinance.  That  was  a  case 
in  which  there  was  an  appeal  from  a  judgment  which  had  originally 
been  entered  in  the  Municipal  Court  of  the  City  of  Buflfalo,  and  al- 
though the  court  adopts  the  view  expressed  in  the  other  jurisdictions 
cited,  the  opinion  expressed  is  clearly  obiter  dictum,  as  it  also  appears 
in  the  court's  opinion  that  the  particular  ordinance  in  question  was, 
in  fact,  in  evidence.  I  do  not  find  that  the  view  expressed  in  the 
Buffalo  decision  has  been  adopted  or  followed  in  any  other  case. 

[3]  No  exception  is  made  in  section  941  of  the  Code  of  Civil  Pro- 
cedure with  respect  to  the  Magistrate's  Court  as  to  the  manner  re- 
quired for  making  proof  of  city  ordinances,  and  where  the  issue  is 
the  violation  of  such  an  ordinance,  it  must  be  proved  as  provided  in 
the  Code. 

Judgment  reversed,  and  fine  remitted. 
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80THMAN  et  al.  t,  WARD  et  aL    (No.  T497.) 

(Supreme  Court,  Appellate  DlTl;sion,  First  Department    July  9,  1915.) 

DiSCOVEBT  <S=>37 — Examination  of  Parties. 

A  motion  for  the  examination  of  plaintiffs  before  trial  to  enable  de- 
fendants to  Intelligently  frame  an  answer  will  be  denied,  where  the  de- 
fendants' afBdarits  used  upon  tbe  motion  showed  that  defendants  had 
sutUcient  Information  to  enable  them  to  Intelligently  frame  an  answer. 

[E3d.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  S  BO ;  Dea  Dig. 
<8=>37.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Peter  W.  Sothman  and  another  against  Henry  M.  Ward 
and  the  Standard  Gas  Power  Company,  impleaded  with  another. 
From  an  order  denying  a  motion  to  vacate  an  order  for  the  examina- 
tion of  plaintiffs  before  answer,  plaintiffs  appeaL  Order  reversed,  and 
motion  granted. 

See  also  152  N  Y  S.  1144. 

Ar^ed  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

M.  L.  Heide,  of  New  York  City,  for  appellants. 
Joseph  W.  Welsh,  of  New  York  City,  for  respondents. 

McLAUGHLIN,  J.  The  respondents  obtained  an  order  for  the  ex- 
amination of  the  appellants  for  the  purpose  of  enabling  them  to  inter- 
pose an  answer.  The  appeal  is  from  an  order  denying  a  motion  to  va- 
cate such  order. 

The  complaint  alleges  that  between  April  1,  1913,  and  August  31, 
1914,  the  plaintiffs  rendered  services  to  the  defendants,  at  their  re- 
quest, of  the  reasonable  value  of,  and  for  which  defendants  promised 
to  pay  plaintiffs,  $22,342.53,  and  that  plaintiffs  also  incurred  disburse- 
ments for  defendants,  at  their  request,  amounting  to  $2,007.24.  Judg- 
ment is  demanded  for  those  amounts,  less  the  sum  of  $4,525.97,  jd- 
leged  to  have  been  paid  thereon. 

Prior  to  the  motion  which  resulted  in  the  order  appealed  from,  a 
motion  was  made  to  make  the  complaint  more  definite  and  certain  in  25 
different  particulars,  including  those  concerning  which  defendants  now 
seek  to  examine  the  plaintiffs.  That  motion  was  denied  at  Special 
Term,  except  as  to  4  of  the  particulars  asked,  and  on  appeal  to  this 
court  the  motion  was  also  denied  as  to  those.  The  defendants  now  as- 
sert that,  without  the  information  sought  to  be  obtained  by  the  examin- 
ation of  the  plaintiffs,  it  will  be  impossible  for  them  to  avail  themselves 
of  certain  defenses  enumerated  in  their  moving  papers.  These  alleged 
defenses  are  that  causes  of  action  have  been  improperly  united,  the 
statute  of  frauds,  more  than  one  cause  of  action  is  being  sued  on,  mis- 
joinder of  causes  of  action,  another  action  pending  against  defendant 
Ward,  and  counterclaims  which  might  be  interposed  if  the  complaint 
alleged  a  joint  and  several  obligation  on  the  part  of  the  defendants. 

Without  discussing  in  detail  the  affidavits  of  the  defendants  used 
upon  the  motion,  it  is  sufficient  to  say  they  clearly  show  the  defendants 

^s>For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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have  all  the  information  necessary  to  enable  them  to  interpose  an  an- 
swer. The  case,  then,  is  brought  within  the  general  rule,  which  is  that 
a  motion  of  this  character  will  be  denied  when  it  can  be  seen  that  the 
defendant  has  sufficient  information  to  enable  him  to  intelligently 
frame  an  answer.  Loughlin  v.  Wocker,  146  App.  Div,  434,  131  N. 
Y.  Supp.  176;  Diefendorf  v.  Fenn,  125  App.  Div.  651,  110  N.  Y.  Supp. 
68.  The  most  casual  consideration  of  the  affidavits  cannot  fail  to  satis- 
fy one  that  the  respondents  have  sufficient  information  to  enable  them 
to  interpose  any  or  all  of  the  suggested  defenses,  and  they  are  not, 
therefor,  entitled  to  examine  plaintiffs  in  advance  of  answering. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.  Order  filed. 
All  concur. 


GREENBERGEK  v.  NORTH  SIDE  STORAGE  WAREHOUSE  CO.  et  aL 

(No.  7623.) 

(Supreme  Court,  Appellate  Dirislon,  First  Department    July  9,  1915.) 

1.  Replevin  «=»62 — Injubt  to  CHAiTEtB — Pleading. 

In  view  of  Code  Civ.  Proc.  S  1T22,  allowing  plaintiff,  on  recovery  of  a 
chattel,  to  recover  damages  for  Its  injury  while  In  defendant's  posses- 
sion, plaintiff,  demanding  damages,  but  whose  complaint  contained  no 
allegation  of  any  damage,  could  recover  no  damages  for  detention. 

[PA.  Note. — For  other  cases,  see  Replevin,  Cent  Dig.  {  224;  Dec.  Dig. 
<S=>62.] 

2.  Replevin  «=»62 — Ci.Ainis  bt  Thibd  Person — Delivest  or  Chattel — Se- 

curity. 

Where  the  holder  of  chattels,  sued  for  their  possession,  interpleaded 
another  claimant,  the  chattels  should  not  be  delivered  to  defendant, 
or  the  other  claimant  interpleaded,  without  proper  security  that  they  or 
their  value  would  be  returned  to  the  other  claimant,  if  ha  established 
bis  claim. 

[Ed.  Note. — For  other  cases,  see  Replevin,  Cent.  Dig.  {  103;  Dec.  Dig. 
«=>52.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  Greenberger  against  the  North  Side  Storage  Ware- 
house Company.  From  an  order  of  interpleader,  plaintiff  appeals. 
Modified. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  BOW- 
LING, and  HOTCHKISS,  JJ. 

Isidor  Unger,  of  New  York  City,  for  appellant. 

J.  Philip  Van  Kirk,  of  New  York  City,  for  respondent 

Wm.  O'Shaughnessy,  of  New  York  City,  for  impleaded  defendant 

PER  CURIAM.  An  order  of  interpleader,  in  a  case  like  the  pres- 
ent, is  expressly  provided  for  by  section  820,  Code  of  Civil  Procedure. 

[  1  ]  There  is  no  merit  in  the  contention  that  the  respondent  Storage 
Company  should  be  retained  as  a  defendant,  in  order  that  plaintiff 
may  assert  a  claim  against  it  for  damages  for  the  detention  of  the 
chattels,  because,  although  plaintiff  demands  damages,  there  is  no  al- 
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legation  of  any  damages  in  his  complaint.  See  section  1722,  Code  of 
Civil  Procedure. 

[2]  We  think,  however,  that  the  chattels  should  not  be  delivered 
to  either  claimant  without  proper  security  that  the  chattels  or  their 
value  will  be  returned  to  the  other  claimant,  if  he  should  be  success- 
ful in  establishing  his  claim  thereto. 

The  order  appealed  from  must  therefore  be  modified,  by  requiring 
Julius  Cahn,  before  the  chattels  are  delivered  to  him,  to  give  security, 
to  be  approved  as  to  form  and  amount  by  a  justice  of  the  Supreme 
Court  upon  two  days'  notice  to  the  plaintiff  or  his  attorney,  for  a 
return  of  the  chattels  or  their  value  to  the  plaintiff  in  case  he  shall 
establish  his  right  to  the  possession  thereof.    Settle  order  on  notice. 


MIDTOWN  CONTHACTING  CO.  y.  GOLDSTICKER  et  al.     (No.  7622.) 
(Sapieme  Court,  Appellate  DiTisioo,  First  Departmaa.t.    July  8,  1916.) 

JTJBY    ©=»28 — JUBY    TBIAL — RWHT    TO — WaIVKB. 

Code  Civ.  Proa  f  1009,  declares  tbat  a  party  may  waive  his  rigbt  to 
trial  by  a  Jury,  by  moving  for  trial  wltbout  k  Jury.  Plaintiff  origi- 
nally noticed  tbe  issues  for  trial  at  Special  Term,  but  a  Judgment  se- 
cured at  such  trial  was  reversed  on  appeal.  Held  that,  though  after 
reversal  no  new  notice  of  trial  was  necessary  under  court  rule  2,  First 
Department,  and  the  cause  could  not  be  returned  to  the  calendar,  save  by 
consent  or  on  notice,  idaintlff  had  not  waived  his  right  to  have  the  issues 
framed  for  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent.  Dig.  {f  178-196;  Dec. 
Dig.  «=»28.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Midtown  Contracting  Company  against  Louis  Gold- 
sticker  and  Martin  Goldsticker,  composing  the  firm  of  L.  &  M.  Gold- 
sticker.  From  an  order  denying  a  motion  for  jury  trial  and  to  frame 
issues,  plaintiff  appeals.    Order  reversed,  and  motion  granted. 

See,  also,  151  N.  Y.  Supp.  ,1130. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

C.  Bertram  Plante,  of  New  York  City,  for  appellant. 
William  Goldsticker,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  judgment  secured  by  plaintiff  after  a  trial 
of  the  issues  of  fact  was  reversed  by  this  court  and  a  new  trial  ordered. 
Thereupon  plaintiff  moved  to  frame  issues  and  for  a  jury  trial  thereof. 
This  motion  was  denied,  on  the  ground  that  plaintiff,  having  originally 
noticed  the  issues  for  trial  at  Special  Term,  had  waived  the  right  to  a 
jury  trial  of  framed  issues.  See  Hawkins  v.  Mapes-Reeves  Const  Co 
82  App.  Div.  72,  81  N.  Y.  Supp.  794;  Steuerwald  v.  Gill,  85  App.  Div. 
605,  83  N.  Y.  Supp.  396.  Although  after  reversal  no  new  notice  of 
trial  was  necessary  (rule  2,  First  Department),  the  cause  could  not  be 
restored  to  the  trial  calendar,  save  by  consent  or  on  notice  (Id.).  Un- 
der these  circumstances,  we  think  the  parties  were  relieved  of  any 
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election  (Gxie  Civ.  Proc.  1009),  growing  out  of  their  original  notices, 
to  have  all  the  issues  tried  at  Special  Term,  and  that  either  was  en- 
titled to  move  for  a  jury  trial  of  framed  issues,  provided  the  motion 
was  made,  as  it  was  here,  before  the  action  was  restored  to  the  calen- 
dar. The  Special  Term  did  not  pass  upon  the  issues  proposed  by  plain- 
tiff, and  defendants  proposed  none. 

The  order  denying  tl^e  motion  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted ;  the  issues  to  be  tried  to  be 
framed  on  settlement  of  order.    Settle  order  on  notice. 


COX  et  al.  ▼.  CRYDEK  et  al.    (No.  7527.) 
(Supreme  Court,  Appellate  Division,  First  Department    July  0,  1915.) 

1.  Appeai.  and  Ebbob  €=»173 — Quebtiorb  IIeviewabi.e — ^Defenses  Not  Mask 

Below. 

In  an  action  for  rent  after  vacation  of  the  premises  by  the  tenant,  the 
tenant  cannot  for  the  first  time  on  appeal  raise  the  point  that  he  was 
entitled  to  surrender  when  he  vacated  the  premises,  under  Real  Property 
Law  (Consol.  Laws,  c.  50)  §  227,  providing  that,  when  a  building  leased  Is 
untenantable,  the  tenant  is  entitled  to  surrender. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  107&- 
1089,  1091-1093,  1095-1098,  UOl-1120;   Dec.  Dig.  ®=>173.] 

2.  Lanolobd  and  Tenant  qssIIO — Biqht  of  Tenant  to  StrBBENDSB — Statu- 

TOBT  Pbovisions. 

That  premises  were  less  serviceable  than  a  tenant  expected  them  to  be 
did  not  justify  a  surrender,  under  Real  Property  Law,  J  227,  authorizing 
the  tenant  to  surrender  where  the  premises  are  untenantable. 

[Ed.  Note. — For  other  cases.  Bee  Landlord  and  Tenant,  Cent  Dig.  {{ 
366-369,  371;   Dec  Dig.  ®=»110.1 

8.  Landlobd  AND  Tenant  ®=3l87 — ^Liabilitt  fob  REm*. 

A  landlord,  agreeing  to  construct  a  building,  constructed  it  In  con- 
formity with  the  requirements  of  the  building  law,  and  the  only  evidence 
tending  to  show  a  dangerous  condition  was  the  testimony  of  a  witness 
that  In  his  opinion  the  floora  were  liable  to  collapse,  not  owing  to  the 
weight  they  carried,  but  to  the  fact  that  the  Joists  supporting  them  were 
not  properly  secured.  The  landlord  was  willing  to  remedy  this  condition. 
The  landlord  did  not  interfere  with  the  premises  after  the  tenant  took 
possession,  and  the  premises  did  not  become  any  more  dangerous  after 
the  tenant  took  possession  than  when  he  entered,  and  the  tenant  knew  the 
facts  before  the  proper  term  commenced,  but  nevertheless  remained  in 
possession  for  a  month.  Held,  that  the  tenant  vacating  the  premises, 
could  not  defeat  an  action  for  rent  on  the  theory  that  there  was  a  breach 
of  covenant  on  the  part  of  the  landlord. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
770-775;  Dec.  Dig.  «=»187.] 

4.  Landlord  and  Tenant  €=>190— Breach  bt  Landlobd  of  Covenant — 
Reuedt  of  Tenant. 

Where  a  tenant  remained  in  possession  during  the  time  for  which  no 
rent  was  reserved  and  for  one  month  of  the  term  for  which  .rent  was 
reserved,  with  knowledge  of  defects  In  the  premises  resulting  from  land- 
lord's breach  of  covenant,  the  tenant's  remedy  was  to  counterclaim  for 
damages  in  an  action  for  rent  or  to  bring  an  independent  action  for 
breach  of  covenant 

[Ed.  Note. — For  other  cases,  see  landlord  and  Tenant,  Cent  Dig.  (| 
765-769 ;  Dec.  Dig.  «8=»190.] 

^s>For  other  cases  see  some  topic  &  KEY-NUMBBR  In  all  Key-Numberod  Digests  ft  ladexo* 


Digitized  by 


Google 


Sup.  Ct.)  cox  V.  CBTDBB  463 

6.  Appeal  and  Ebror  €=91171 — ^Disposition  of  Case  on  Apfeai. — ^Disbbgabd 
OF  Nominal  Damages. 

The  court,  on  appeal  from  a  judgment  for  a  landlord  for  rent,  will  not 
grant  a  new  trial,  or  modUy  the  judgment,  because  of  a  failure  to  deduct 
nominal  damages  recoverable  by  the  tenant  for  the  landlord's  breach  of 
contract. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  K  484ft- 
4554 ;   Dec.  Dig.  «=»1171.] 

Appeal  frcwn  Trial  Term,  New  York  County. 

Action  by  AbraKam  B.  Cox  and  another  against  Henry  C.  Cryder 
and  another.  From  a  judgment  for  plaintiffs,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWUNG,  and  HOTCHKISS,  JJ. 

John  M.  Bowers,  of  New  York  City  (Gerald  S.  O'Loughlin,  of  New 
York  City,  on'  the  brief),  for  appellant  Havemeyer. 

Reid  L.  Carr,  of  New  York  City,  for  appellant  Cryder. 

George  V.  Mullan,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  The  plaintiffs  have  recovered  for  rent  reserved 
under  a  lease  in  writing  of  premises  known  as  Nos.  112-114  East 
Sixty-Third  street,  borough  of  Manhattan,  New  York.  The  lease 
was  executed  by  the  parties  hereto  on  the  21st  day  of  July,  1910,  but 
it  expressly  provided  that  the  term  should  commence  on  the  1st  day 
of  January  thereafter,  and  end  on  the  1st  day  of  May,  1921.  At 
the  time  the  lease  was  made  there  was  an  old  building  on  the  prem- 
ises, which  had  been  partly  destroyed  by  fire  in  May,  1910,  and  it 
was  intended  to  reconstruct  it,  and  it  was  to  be  used  by  the  defend- 
ants for  the  purposes  of  a  garage. 

It  was  provided  in  the  lease  that  the  tenant  leased  the  premises 
"with  the  building  to  be  erected  thereon  from  plans  and  specifications" 
thereto  annexed,  and  that  the  tenants  were  to  have  possession  of  the 
first  two  floors  on  October  1,  1910,  and  the  remainder  of  the  build- 
ing on  November  1,  1910,  rent  free  until  January  1,  1911.  The  rent 
reserved  was  $8,500  per  annum,  payable  in  monthly  installments,  and 
at  the  time  of  executing  the  lease,  or  shortly  thereafter,  the  tenants 
paid  the  rent  for  the  month  of  January,  1911.  The  plans  and  specifi- 
cations annexed  to  the  lease  had  been  prepared  pursuant  to  negotia- 
tions between  the  parties.  The  defendants  took  the  lease  for  the 
benefit  of  a  corporation  known  as  Cryder  &  Co.,  in  which  they  owned 
nearly  all  the  capital  stock.  According  to  the  testimony  the  defend- 
ants took  possession  of  the  first  floor  early  in  November,  1910,  and 
of  the  second  floor  within  a  week  thereafter,  and  of  the  rest  of  the 
building  within  a  few  days  thereafter;  but  it  was  admitted  by  the 
pleadings  that  they  went  into  possession  during  the  month  of  October, 
1910. 

After  the  defendants  were  given  possession  of  the  entire  premises, 
and  prior  to  the  1st  day  of  January,  1911,  when  the  term  for  which 
rent  was  to  be  paid  commenced,  they  complained  that  the  changes  and 
alterations  and  construction  in  certain  respects  had  not  been  in  ac- 
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cordance  with  the  plans  and  specifications,  and  demanded  that  heavier 
floors  be  constracted.  The  plaintiffs  insisted  that  most  of  the  com- 
plaints were  groundless,  and  that  the  floors  had  been  constructed  in 
accordance  with  the  plans  and  specifications,  but  oflFered  to  remedy 
all  defects  complained  of,  with  the  exception  of  constructing  new 
floors,  and  offered  to  do  that  at  the  expense  of  the  defendants.  The 
defendants  refused  to  bear  the  expense  of  constructing  new  floors, 
and  the  negotiations  between  the  parties  with  respect  thereto  were 
broken  off  before  the  1st  day  of  January,  1911.  On  the  4th  day  of 
January,  1911,  the  attorneys  for  the  defendants  wrote  plaintiffs*  bro- 
kers, stating  that  defendants  intended  to  vacate  the  premises  on  the 
1st  day  of  February,  1911,  for  reasons  pointed  out  in  previous  letters, 
and  that  the  plaintiffs  were  at  liberty  to  relet  the  premises,  and  in 
the  postscript  to  this  letter  it  was  said  that  it  was  written  without 
prejudice  to  any  claim  of  the  lessees  for  damages.  Defendants  did. 
vacate  the  premises  the  latter  part  of  January,  1911,  and  after  a  lapse 
of  seven  months  the  plaintiffs  relet  the  premises,  and  then  brought 
this  action  to  recover  the  rent  reserved  by  the  lease  for  the  seven 
months.  The  defendants  pleaded  a  counterclaim  for  damages,  owing 
to  the  alleged  failure  of  the  plaintiffs  to  make  the  alterations  and 
changes  in  the  building  as  agreed. 

There  are  many  errors  in  the  charge,  and  the  only  theory  upon 
which  the  judgment  can  be  sustained  is  that  the  plaintiffs  were  en- 
titled to  recover  for  the  rent,  and  that  defendants  failed  to  present 
any  competent  evidence  in  support  of  their  counterclaim  which  would 
have  warranted  the  jury  in  awarding  them  more  than  nominal  dam- 
ages. The  court  at  the  outset  charged  that,  if  the  plaintiffs  were  en- 
titled to  recover  the  rent,  then  the  jury  need  not  consider  the  counter- 
claim, as  there  could  be  a  recovery  on  the  counterclaim  only  in  the 
event  that  the  plaintiffs  were  not  entitled  to  recover  rent,  and  then 
instructed  the  jury  that  the  defendants,  having  entered,  were  not  at 
liberty  to  abandon  the  building  for  the  failure  of  the  plaintiffs  to 
complete  the  building  according  to  the  plans  and  specifications,  and 
were  justified  in  abandoning  it  only  if  the  plaintiffs  did  or  suffered 
any  acts  after  defendants  took  possession  which  amounted  to  a  con- 
structive eviction,  but  did  not  define  what  would  constitute  a  con- 
structive eviction.  Under  these  instructions  it  was  the  duty  of  the 
jury  to  find  for  the  plaintiffs,  notwithstanding  the  fact  that  they  were 
not  so  expressly  directed,  for  there  was  no  evidence  that  the  land- 
lords did  or  suffered  any  act  or  acts  after  defendants  took  possession 
which  constituted  a  constructive  eviction.  The  court,  without  ex- 
pressly instructing  the  jury  to  the  effect  that,  if  the  building  was  so 
constructed  that  it  could  not  be  safely  occupied  by  defendants,  that 
would  constitute  a  constructive  eviction,  gave  the  jury  to  understand 
that  if  the  premises  were  in  a  dangerous  condition  the  tenants  were 
justified  in  abandoning  them. 

[1,2]  The  appellants  took  no  exception  to  the  charge  on  this  point, 
and  did  not  request  the  court  to  further  instruct  the  jury  thereon,  but 
now  claim  that  by  virtue  of  the  provisions  of  section  227  of  the  Real 
Property  Law,  which  provides  that  where  a  building  leased  is  "de- 
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stroyed  or  so  injured  by  the  elements,  or  any  other  cause,  as  to  be 
untenantable,  and  unfit  for  occupancy,  and  no  express  agreement  to 
the  contrary  has  been  made  in  writing,"  the  tenant  is  entitled  to  sur- 
render if  the  injury  occurred  without  his  fault  or  neglect.  That  con- 
tention is  made  too  late ;  but  manifestly  the  evidence  affords  no  basis 
for  it,  because  the  premises,  while  less  serviceable  than  defendants 
expected,  were  not  untenantable. 

[3]  It  must  be  assumed,  in  view  of  the  instructions,  that  the  jury 
at  least  found  that  the  premises  were  not  in  a  dangerous  condition, 
and  that  is  clearly  shown  by  the  evidence.  The  building  was  recon- 
structed in  conformity  with  the  requirements  of  the  building  law,  and 
the  only  scintilla  of  evidence  tending  to  show  a  dangerous  condition 
is  the  testimony  of  one  witness  to  the  effect  that  in  his  opinion  the 
floors  were  liable  to  collapse,  owing,  not  to  the  weight  they  carried, 
but  to  the  fact  that  the  joists  supporting  them  were  not  properly  se- 
cured and  would  lay  over  on  their  sides  under  the  traction  impact  of 
the  automobiles ;  but  this  condition  the  plaintiffs  were  willing  to  rem- 
edy. Moreover,  the  plaintiffs  did  not  interfere  with  the  premises  in 
any  manner  after  the  defendants  took  possession,  and  the  premises  did 
not  become  any  more  dangerous  after  defendants  took  possession  than 
they  were  when  they  first  entered  into  possession  of  the  respective 
parts  of  the  building.  If,  therefore,  there  was  any  breach  of  covenant 
on  the  part  of  the  plaintiffs,  it  existed  at  the  time  defendants  took 
possession,  and  was  fully  known  before  the  term  proper  commenced, 
and  would,  therefore,  constitute  no  defense  to  an  action  for  the  rent. 
Kelsey  v.  Ward,  38  N.  Y.  83 ;  Nichols  v.  Dusenbury,  2  N.  Y.  283 ; 
O'Brien  v.  Smith,  13  N.  Y.  Supp.  406,^  affirmed  129  N.  Y.  620,  29 
N.  E.  1029;  Thomson-Houston  Electric  Co.  v.  Durant  Land  Imp. 
Co.,  144  N.  Y.  34,  39  N.  E.  7;  Allen  v.  Pell,  4  Wend.  505 ;  Etheridge 
V.  Osbom,  12  Wend.  529;  Bentley  v.  Taylor  (Iowa)  39  N.  W.  267; 
Cantwell  v.  Collins,  6  N.  Y.  St.  Rep.  308;  McAdam  on  Landlord  & 
Tenant  (4th  Ed.)  p.  372. 

[4]  The  argument  that  the  tenants  were  unable  to  discover  the  de- 
fects until  they  came  to  store  automobiles  on  the  different  floors  is 
without  force.  They  did  not,  upon  making  such  discovery,  and  upon 
ascertaining  that  the  landlords  would  not  remedy  the  alleged  defects, 
assert  any  right  to  remove  from  the  premises  forthwith,  but,  on  the 
contrary,  remained  in  possession  not  only  during  the  period  prior  to 
the  commencement  of  the  term,  and  for  which  no  rent  was  reserved, 
but  as  tenants  for  one  entire  month  of  the  term,  and  in  such  circum- 
stances their  remedy  for  any  breach  of  covenant  on  the  part  of  the 
landlord,  not  amounting  to  an  eviction,  was  to  counterclaim  their 
damages,  or  bring  an  indepenclent  action  therefor.  We  are  of  opinion, 
therefore,  that  the  plaintiffs  were  entitled  to  recover  the  rent  reserved. 

[6]  The  defendants  offered  evidence  tending  to  show  that  the  plain- 
tiffs did  not  reconstruct  the  building  in  accordance  with  the  plans 
and  specifications,  and  presenting  questions  of  fact  with .  respect  to 
their  claim  that  the  plaintiffs  failed  to  perform  their  contract;   but 

I  Reported  in  fall  in  ttie  New  York  Supplement ;  reported  as  a  memorandum 
decision  wltbout  opinion  In  59  Hun,  824. 
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we  find  no  competent  evidence  received  or  offered  in  behalf  of  the 
defendants,  tending  to  show  substantial  damages,  which  would  warrant 
a  recovery  of  more  than  nominal  damages.  The  appellate  court  is 
neither  required  to  grant  a  new  trial  nor  to  modify  a  recovery  in  an 
action  such  as  this  for  a  failure  to  deduct  nominal  damages.  It  is 
unnecessary,  therefore,  to  consider  the  other  questions  arising  with 
respect  to  the  charge  and  the  refusals  to  instruct  the  jury. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.    Order  filed.    All  concur. 


SCHWEINLER  v.  EAKL  et  al.    (No.  7646.) 
(Supreme  Court,  Appellate  Division,  First  Department    Jul7  9,  1915.) 

DiSCOVEBT  ®=332 EXAUINAmON    BEFOBX  TRIAL GBOUNDa  FOB  DENIAL. 

Plaintiff  sued  the  president  of  a  bank  for  fraudulent  representations 
as  to  the  financial  condition  of  the  bank,  whereby  he  was  Induced  to  pur- 
chase stock  therein,  and  alleged,  upon  information  and  belief,  facts  as  to 
its  financial  condition.  Defendant  denied  substantially  all  the  material 
alle(^tions  of  the  complaint  except  that  plalntlft  purchased  tlie  stock. 
Held,  that  plaintiff  was  entitled  to  examine  defendant  before  trial,  and 
such  examination  could  not  be  denied  on  the  ground  that  it  could  not 
be  presumed  that  anything  could  be  elicited  from  defendant  to  support 
allegations  wbidi  be  had  denied,  though  his  denial  might  be  considered 
upon  the  question  of  plaintiff's  good  faith  in  seeking  the  examination. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  {  46;  Dea  Dig. 
«=>32.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  Schweinler  against  Edward  Earl  and  others. 
From  an  order  denying  a  motion  to  vacate  an  order  for  the  examina- 
tion of  the  defendant  named  before  trial,  he  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Selden  Bacon,  of  New  York  City,  for  appellant. 
MacDonald  De  Witt,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  plaintiff  sues  for  damages  because,  as  he  alleges, 
he  was  induced  to  purchase,  at  much  above  its  value,  stock  of  the 
National  Nassau  Bank  through  misrepresentations  as  to  the  financial 
condition  of  the  bank  made  to  him  by  the  defendant,  including  the 
appellant,  who  was  its  president  He  states  with  some  detail,  upon  his 
information  and  belief,  facts  concerning  the  real  financial  condition  of 
the  bank,  which  as  his  complaint  is  framed  it  will  be  necessary  for 
him  to  prove  upon  the  trial.  By  his  answer  the  appellant  denies  sub- 
stantially all  of  the  material  allegations  of  the  complaint,  except  that 
plaintiff  purchased  stock  of  the  bank. 

The  motion  to  vacate  the  order  for  appellant's  examination  is  made 
upc»i  the  ground  that,  because  appellant  has  denied  in  his  answer  under 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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oath  the  allegations  of  the  complaint,  it  is  not  to  be  presumed  that  any- 
thing can  be  elicited  from  him  upon  an  examination  to  support  those 
allegations.  Of  course,  if  the  potency  of  this  objection  be  conceded, 
the  provision  for  an  examination  of  a  party  before  trial  would  soon 
become  a  dead  letter.  We  do  not  consider  that  it  can  be  conceded. 
Appellant  cites  us  to  a  number  of  cases  in  which  orders  for  examina- 
tion have  been  vacated  because  in  the  opinion  of  the  court  the  exam- 
ination has  not  been  applied  for  in  good  faith,  but  for  the  ulterior  pur- 
pose of  inquiring  in  advance  into  the  case  of  the  party  sought  to  be 
examined.  In  those  cases,  or  in  scmie  of  them,  the  court,  as  one  of  the 
evidences  of  bad  faith,  has  referred  to  the  fact  that  the  party  sought 
to  be  examined  has  denied  under  oath  the  facts  ostensibly  sought  to  be 
elicited  from  him  upon  the  examination.  All  of  those  cases  and  many- 
others  were  considered  by  Mr.  Justice  Lehman  in  an  opinion  which 
was  adopted  by  this  court  (Kornbluth  v.  Isaacs,  149  App.  Div.  108,  133 
N.  Y.  Supp.  737),  in  which  case,  as  in  the  present,  the  action  was  based 
upon  the  alleged  fraud  of  the  defendants  in  inducing  plaintiff,  by  false 
representations  as  to  value,  to  purchase  property  at  a  price  far  above 
its  real  value,  and  the  answer  denied  all  the  fraudulent  acts  charged. 
The  same  objection  to  the  examination  was  made  in  that  case  as  is 
made  here,  and  was,  as  we  then  thought  and  still  think,  completely 
answered.  It  is  unnecessary  to  repeat  Mr.  Justice  Lehman's  review 
of  the  authorities  cited  by  him,  and  now  cited  to  us ;  but  we  may,  by 
way  of  emphasis,  quote  and  reaiffirm  our  concurrence  in  a  few  passages 
from  his  "opinion.    He  said : 

"While  in  many  instances  the  fact  that  the  adverse  party  denied  the  acts 
must  be  considered  upon  the  probability  of  the  good  faith  of  the  moving  par- 
ty in  seeking  the  examination,  yet  where  from  the  nature  of  the  action  it 
spenis  probable  that  the  plaintiff  will  be  bound  to  produce  these  adverse  wit- 
nesses to  prove  his  cause  of  action,  there  is  no  reason  why  the  examination 
should  not  be  ordered.  *  *  *  In  the  case  before  me,  however,  the  exami- 
nation is  sought  upon  Issues  which  the  moving  party  must  establish,  and 
while  it  is  not  probable  that  he  can  obtain  any  testimony  in  direct  contra- 
diction of  the  facts  sworn  to  by  the  defendants,  it  may  well  be  that  he  will 
be  able  to  elicit  testimony  as  to  surrounding  circumstances  from  which  the 
inference  of  fraud  which  the  plaintiff  is  bound  to  establish  may  be  drawn. 
It  seems  to  me  that  these  cases  have  left  untouched  the  salnt&ry  rule  that, 
when  the  court  can  see  that  a  party  actually  desires  the  testimony  of  an  ad- 
verse party  upon  the  Issues  which  he  must  prove,  he  should  be  allowed  to  ob- 
tain an  examination  before  trial,  and  should  not  be  placed  in  the  position  of 
being  obliged  to  await  the  trial  to  find  out  whether  the  adverse  party  will 
give  the  testimony  which  he  desires  to  elidt" 

The  case  from  which  we  have  quoted  furnishes  a  complete  authority 
for  the  order  appealed  from.  It  will  therefore  be  affirmed,  with  $10 
costs  and  disbursements.    Order  filed.    All  concur. 
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WABKIN  r.  WAKRIN.     (No.  7591.) 
(Supreme  Court,  Appellate  Division,  First  Department    Jnly  9,  1916.) 

PABTNEBSHIF   ^=>311 — LlABILITT  OF    SURVIVING   PaBTNER— SPECIAI.   CONTRACT 

Betwekn  Partners. 

Where  partners  agreed  that  the  fair  value  In  liquidation  of  all  the  as- 
sets, property,  accounts,  and  good  will  of  the  business  was  ?1,900,  and  that, 
In  case  of  the  death  of  either  of  them,  the  exclusive  title  to  all  the  prop- 
erty, business,  and  good  will  of  the  firm  should  vest  In  the  survivor,  who 
should  be  the  exclusive  owner  of  the  business,  and  that,  as  the  purchase 
price  of  the  half  interest  of  the  deceased  partner  the  survivor  should 
become  Indebted  for,  and  pay  to,  the  perscxial  representative  of  the  de- 
cedent $950,  upon  death  of  a  partner,  the  firm  not  having  declared  any 
profits  of  which  the  decedent  did  not  receive  his  share,  such  decedent 
not  having  been  credited  upon  his  account  with  the  firm  with  profits  not 
paid  him,  the  survivor  not  having  overdrawn  his  account,  and  not  having 
withdrawn  any  sum  from  the  firm  assets  as  profits  over  those  withdrawn 
by  the  decedent,  his  widow  could  not  maintain  an  action  fpr  a  general 
accounting  against  the  survivor ;  her  rights  being  limited  to  an  action  at 
law  to  recover  the  stipulated  payment. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  H  71S-725; 
Dec.  Dig.  <S=9311.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Elizabeth  J.  Warrin,  as  executrix,  etc.,  against  Edmond- 
son  Warrin.  From  an  order  denying  his  motion  for  judgment  on  the 
pleadings,  defendant  appeals.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Arnold  O.  Schramm,  of  New  York  City,  for  appellant 
Wilfrid  N.  O'Neil,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  complaint  herein  sets  forth  that  on  or  about 
June  1,  1905,  George  Warrin,  now  deceased,  and  the  defendant,  entered 
into  an  agreement  in  writing  to  conduct  as  copartners  a  business  of 
decorating  china  under  the  firm  name  and  style  of  Warrin  &  Son.  The 
agreement,  which  is  annexed  to  the  complaint  and  made  a  part  thereof, 
shows  that  defendant  succeeded  George  Warrin,  Jr.,  then  deceased,  in 
the  copartnership  theretofore  carried  on  under  the  name  "Warrin  & 
Son,"  and  that  George  Warrin  and  Edmondson  Warrin  were  each  to 
have  an  equal  interest  in  the  business  of  the  firm  and  to  share  equally 
in  the  losses  and  profits  thereof  during  its  continuance,  the  period  of 
which  was  not  fixed  by  the  agreement.  As  a  consideration  for  his  ad- 
mission to  the  firm,  the  defendant  was  to  pay  the  sum  of  $1,100  in 
four  promissory  notes,  payable  in  3,  6,  9,  and  12  months,  respectively, 
the  receipt  of  which  notes  was  acknowledged  by  the  agreement  There- 
after, on  December  22,  1909,  the  partnership  agreement  was  modified 
by  a  subsequent  agreement  in  writing  under  seal,  which  is  also  annexed 
to  and  made  a  part  of  the  complaint,  reciting  that  defendant  had  paid 
and  satisfied  the  promissory  notes  hereinbefore  referred  to,  and  that, 
as  the  parties  desired  to  continue  the  business  and  provide  for  its  con- 
tinuation by  either  of  the  parties  in  the  event  of  the  death  of  the  other, 

igs»For  other  cuei  im  same  topic  t  KEY-NUMBER  tn  all  Key-Numbarad  DlsMU  *  ladnai 
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it  was  agreed  that  George  Warrin  and  the  defendant  should  continue 
the  business  under  the  firm  name  and  style  of  "Warrin  &  Son,"  and 
shovdd  share  equally  in  the  profits  and  losses  of  said  business,  and 
otherwise  conduct  the  same  as  provided  in  the  original  articles  of  part- 
nership.   The  agreement  then  continued: 

"It  Is  furthermore  stipulated  and  agreed  by  the  said  George  Warrin  and 
E^dmondson  Warrin  that  the  fair  value  in  liquidation  of  all  the  assets,  prop- 
erty, accounts,  and  good  will  of  the  said  business  conducted  under  the 
name  'Warrin  &  Son'  is  nineteen  hundred  ($1,900)  dollars,  and  therefore  it  Is 
mutually  agreed  that,  in  the  event  of  the  death  of  either  the  said  George 
Warrin  or  Edmondson  Warrin,  the  full  and  exclusive  right,  title,  and  in- 
terest In  and  to  all  the  merchandise,  fixtures,  stocks,  moneys,  claims,  ac- 
counts, rights,  interests,  business,  and  good  will  of  the  said  business  and 
copartnership  carried  on  under  the  name  of  'Warrin  &  Son,'  shall  immediately 
vest  In  the  survivor,  and  such  survivor  shall  from  the  time  of  the  death  of  the 
other  party  be  the  exclusive  and  sole  owner  of  the  said  business.  It  is  fur- 
ther agreed  that,  as  the  purdiase  price  of  the  half  interest  of  such  deceased 
party,  the  survivor  shall  become  indebted  and  will  pay  to  the  executors,  ad- 
ministrators, or  other  personal  representative  of  such  deceased  party  the 
sum  of  nine  hundred  and  fifty  (|930)  dollars." 

The  complaint  sets  forth  the  continuance  of  the  business  of  the  co- 
partnership until  June  16,  1914,  when  it  was  terminated  by  the  death 
of  George  Warrin,  who  left  a  last  will  and  testament,  whereof  the 
plaintiff  is  executrix.    The  complaint  further  alleges : 

"Fourth.  Upon  information  and  belief,  plalntltr  alleges  that  on  June  18^ 
1914,  the  date  of  the  death  of  plaintiff's  testator,  there  were  large  sums  of 
money  due  and  owing  to  plaintiff's  testator,  from  the  said  firm  of  Warrin  & 
Son,  aa  and  for  his  share  of  the  profits  of  the  said  business,  but  the  exact 
amount  or  nature  thereof  plaintiff  is  ignorant  of,  and  that  no  account  haa 
ever  been  rendered  by  the  said  defendant  of  the  assets  of  the  said  partner- 
ship and  of  the  share  of  the  plaintiff's  testator  in  the  profits  at  the  time  of 
bis  death  on  the  16tb  day  of  June,  1914,  and  that  the  assets  of  said  partner- 
ship stlU  remain  unliquidated  and  undetermined. 

"Fifth.  That  an  account  of  the  said  copartnership  between  defendant  and 
plaintiff's  testator  has  been  duly  demanded  of  the  defendant  by  plaintiff  be- 
fore the  commencement  of  this  action,  but  said  defendant  has  neglected  and 
refused,  and  still  neglects  and  refuses,  to  make  such  aoconntlng." 

Defendant  interposed  an  answer  admitting  the  all^ations  in  the  com- 
plaint as  to  the  execution  of  the  agreements  in  question,  and  also  mak- 
ing certain  denials.  From  the  order  denying  his  motion  for  judgment 
on  the  pleadings,  and  from  an  order  denying  the  resettlement  thereof, 
the  defendant  now  appeals.  We  believe  that  the  complaint  set  forth 
no  cause  of  action  against  the  defendant,  and  that  his  motion  for  judg- 
ment on  the  pleadings  should  have  been  granted.  The  supplementary 
partnership  agreement  sets  forth  a  clear  and  precise  method  of  settling 
the  interest  of  the  deceased  partner  in  the  firm.  It  provides  for  the  im- 
mediate devolution  of  the  interest  of  the  deceased  partner  upon  the  sur- 
vivor, and  automatically  creates  in  such  an  event  a  liability  upon  his 
part  to  pay  the  representative  of  the  deceased  a  fixed  sum  of  $950. 
It  was  competent  for  the  partners  to  determine  the  sum  at  which  they 
would  arbitrarily  fix  the  entire  value  of  their  firm  business  as  the 
basis  on  which  an  adjustment  of  affairs  between  the  survivor  and  the 
representative  of  the  deceased  should  be  effected.  The  plaintiff  claims 
that,  besides  this  sum  of  $950,  she  is^  entitled  to  an  accounting  down 
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to  the  time  of  her  testator's  death,  and  payment  of  one-half  of  the 
profits  that  might  be  found  to  have  been  earned  by  the  firm  upon  such 
an  accounting. .  But  there  is  no  allegation  that  the  firm  ever  declared 
any  profits  as  such,  of  which  plaintiff's  testator  did  not  receive  his 
share,  nor  that  plaintiff  was  credited  upon  his  account  with  the  firm 
with  profits  which  had  not  been  paid  him,  nor  that  defendant  has  over- 
drawn his  account,  nor  that  he  had  withdrawn  any  sum  from  the  firm 
assets  as  profits  over  and  above  those  withdrawn  by  the  testator. 

An  examination  of  the  language  quoted  from  the  supplementary 
agreement  demonstrates  that  the  property  which  was  to  be  transferred 
to  the  survivor  in  consideration  of  his  promise  to  pay  $950  therefor 
embraces  every  possible  item  of  firm  property.  It  includes  merchan- 
dise, fixtures,  stock,  moneys,  claims,  accounts,  rights,  interest,  business, 
and  good  will.  If  profits  had  been  earned  by  the  firm,  which  liad  not 
been  divided  between  its  members,  down  to  the  time  of  the  testator's 
death,  they  must  be  found  included  in  one  or  more  of  these  categories, 
for  there  is  no  other  class  of  firm  property  in  which  they  could  be 
found.  It  is  clear,  therefore,  that  the  intention  of  the  parties  was  pre- 
cisely what  the  agreement  must  be  construed  to  mean — ^that  the  survivor 
should  pay  $950  in  full  satisfaction  of  every  claim  of  the  deceased 
partner  in,  to,  or  against  the  firm. 

The  case  of  Davenport  v.  Morrissey,  14  App.  Div.  586,  44  N.  Y. 
Supp.  29,  affirmed  154  N.  Y.  782,  49  N.  E.  1095,  is  not  to  the  contrary, 
for  there  it  was  provided  that  the  interest  of  the  deceased  partner 
should  be  deemed  to  be  of  the  value  shown  by  the  last  previous  inven- 
tory taken  before  his  death,  and  that  sum  should  be  payable  by  the 
surviving  partner  to  the  executor  or  administrator  of  the  deceased  part- 
ner, and  inventories  were  required  to  be  made  annually.  The  court 
held  in  that  case  that  the  provision  in  question  simply  established  con- 
clusively the  value  of  the  interest  of  the  deceased  partner  at  the  time 
of  the  making  of  the  inventory  to  be  as  shown  thereby,  which  was  not 
subject  to  be  opened  or  impeached.  The  court  held,  however,  in  that 
case  that  such  a  provision  did  not  bar  the  right  of  the  estate  of  the  de- 
ceased partner  to  claim  his  one-half  of  the  profits  from  the  time  of  the 
making  of  such  inventory  down  to  the  date  "of  his  death. 

In  the  present  case  it  will  be  seen  that  the  provision  made  is  much 
more  explicit,  for  there  is  enumerated  with  care  every  possible  class  of 
firm  property  and  assets  as  being  automatically  transferred  to  the  sur- 
viving partner,  and  the  sum  which  he  is  to  pay  therefor  is  fixed  defi- 
nitely without  reference  to  any  other  documents  or  books.  This  being 
so,  the  sole  claim  which  plaintiff  has  under  the  articles  of  agreement 
between  the  partners  is  for  the  payment  of  $950,  which  the  defendant 
agreed  to  pay  for  the  interest  of  his  deceased  partner,  and  for  that  she 
has  her  action  at  law,  and  the  present  action  in  equity  for  an  account- 
ing cannot  be  sustained.  We  believe  as  well  that  the  motion  for  a  re- 
settlement of  the  original  order  should  have  been  granted,  so  as  to  ac- 
curately show  the  papers  that  were  before  the  court  when  the  motion 
was  denied. 

The  second  order  appealed  from,  denying  the  resettlement,  will 
therefore  be  reversed,  with  $10  costs  and  disbursements,  and  the  mo- 
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tion  to  resettle  the  order  as  proposed  granted.  The  order  as  resettled 
will  then  be  reversed,  with  $10  costs  and  disbursements,  and  the  de- 
fendant's motion  for  judgment  on  the  pleadings  will  be  granted,  with 
$10  costs.    All  concur. 


WESLEY  V.  OTTY  OF  NEW  YORK.    (No.  7670.) 
(Supreme  Cknirt,  Appellate  Division,  First  Department    July  9,  1915.) 

MCNICIPAI.    GOBPOSATIONS    «S>1Q21,    1022 — CLAIM    AaAINST    ClXT — VeBUIBO 

Statkmbnt. 

The  service  on  the  comptroller  of  a  typewritten  paper,  with  a  typewrit- 
ten signature  and  without  venue,  was  not  a  sufficient  compliance  with 
New  York  City  Charter  (Laws  1901,  c.  466)  §  261,  which  requires  a  verified 
statement  showing  in  detail  the  property  alleged  to  have  been  damaged 
or  destroyed,  and  the  value  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
2193 ;  Dec.  Dig.  <S=»1021,  1022.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Thomas  H.  Wesley  against  the  City  of  New  York.  From 
determination  of  the  Appellate  Term  (151  N.  Y.  Supp.  587),  affirm- 
ing a  judgment  of  the  Municipal  Court,  plaintiff  appeals.    Affirmed. 

See,  also,  152  N.  Y;  Supp.  1148. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Gilbert  Ray  Hawes,  of  New  York  City,  for  appellant. 
Charles  J.  Nehrbas,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  do  not  agree  with  the  Appellate  Term  in  the 
reasoning  upon  which  it  affirmed  this  judgment,  but  according  to  the 
evidence  it  appears  that  no  verified  claim  was  served  upon  the  comp- 
troller, as  required  by  the  charter.  All  that  was  served  upon  him 
was  a  typewritten  paper,  with  a  typewritten  signature  and  without 
venue.  We  do  not  think  that  that  was  a  sufficient  compliance  with 
the  provision  of  section  261  of  the  charter  of  the  city  of  New  York, 
which  requires  a  verified  statement  showing  in  detail  the  property  al- 
leged to  have  been  damaged  or  destroyed  and  the  value  thereof. 

The  determination  appealed  from  should  therefore  be  affirmed,  with 
costs.    Order  filed. 


NICHOLSON  et  al.  v.  SPRAGUE  et  aL    (No.  7601.) 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1915.) 

CoNTBACTS  €=^332 — ^Pebfokmancb — Assumption  of  Liability — Complaint. 
A  complaint  against  those  who  had  taken  over  the  assets  of  a  corpora- 
tion and  assumed  its  liabilities  must  allege  that  the  liability  sued  on 
existed  In  favor  of  plaintiffs  against  the  corporation  at  the  time  defend- 
ants assumed  the  liabiUtieB. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  f§  1615-1639; 
Dec.  Dig.  «=9332.] 

CrmFor  oUier  casea  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  Appellate  Term,  First  Department 

Action  by  Angus  K.  Nicholson  and  others  against  Charles  S. 
Sprague  and  another.  An  order  of  the  city  court  overruling  a  de- 
murrer to  the  complaint  was  reversed  by  the  Appellate  Term  (152 
N.  Y.  Supp.  228),  and  plaintiffs  appeal.    Affirmed. 

See,  also,  152  N.  Y.  Supp.  1130. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE.  SCOTT.  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Leo  J.  Bondy,  of  New  York  City,  for  appellants. 

Lewis  Hopkins  Rogers,  of  New  York  City,  for  respondents. 

PER  CURIAM.  By  the  allegations  of  the  complaint  it  appears  that 
the  defendants  took  over  the  assets  of  the  corporation  and  assumed 
its  liabilities.  That  of  course  included  only  liabilities  existing  at  the 
time  of  the  transfer  and  assumption  thereof.  There  is  no  allegation 
in  this  complaint  that  at  that  time  any  liability  existed  in  favor  of 
the  plaintiffs  against  the  corporation,  as  it  is  only  alleged  that  prior 
to  the  commencement  of  the  action  the  defendants  assumed  any  lia- 
bility. To  sustain  a  cause  of  action  in  favor  of  the  plaintiffs  it  must 
appear  that  at  the  time  of  the  assumption  of  the  liabilities,  such  lia- 
bilities existed  in  favor  of  the  plaintiffs  against  the  corporation. 

For  this  reason,  the  determination  appealed  from  is  affirmed,  witli 
$10  costs  and  disbursements;  the  plaintiffs  to  have  leave  to  amend 
within  10  days  on  payment  of  costs  in  this  court  and  in  the  court  be- 
low.   Order  filed. 


DU  BOSQUE  V.  MDNEOB  et  aL    (Na  7607.) 

(Supreme  Court,  Appellate  Division,  First  D^artment.    July  9,  1916.) 

BiiiLS  AND  Notes  €=>476 — PixAonxa  9=^343— 7t7ooment  on  Pueadings — ^De- 
fenses. 

The  complaint  set  forth  the  note  sued  on,  In  hsec  verba,  which  con- 
tained a  recital  that  It  was  given  for  value  received.  The  suit  was  by 
the  original  payee.  Held  that,  luder  the  circumstances,  whether  the 
note  was  a  negotiable  instrument  or  not,  consideration  might  be  denied, 
and  an  answer,  which  not  only  traversed  the  complaint,  thus  traversing 
the  allegation  of  consideration  contained  in  the  note,  but  also  spedflc- 
ally  averred  want  of  consideration,  presented  a  defense,  and  Judgment 
on  the  pleadings  could  not  be  rendered  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  S|  1519- 
1521,  1523,  1557;  Dec  Dig.  «S=»476;  Pleading,  Cent.  Dig.  ${  1048-1051: 
Dec.  Dig.  «=>  343.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Steele  Du  Bosque  against  George  H.  Munroe  and  an- 
other. From  an  order  granting  motion  for  judgment  on  the  plead- 
ings, and  from  the  judgment  thereupon  entered,  defendants  appeal. 
Judgment  and  order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

^ssFor  other  cases  lee  lam*  toplo  &  KBT-NUMRBR  in  all  Key-Numbered  Digests  A  Indaxw 
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Mortimer  Boyle,  of  New  York  City,  for  appellants. 
John  R.  Halsey,  of  New  York  City,  for  respondent. 

SCOTT,  T.  The  plaintiff  moved  for  judgment  on  the  pleadings, 
consisting  of  a  complaint  and  answer.  His  motion  was  granted ;  the 
court  thereby  holding,  in  effect,  that  the  answer  stated  no  defense. 

The  action  was  upon  an  instrument  described  as  a  promissory  note, 
signed  ty  defendants  and  reading  as  follows : 
"$10,000.  Dea  Ist,  1913. 

Six  (6)  months  after  date  we  promise  to  pay  to  Steele  Dn  Bosque,  or  order, 
ten  thousand  dollars,  for  value  received per  cent,  per  annum,  having  de- 
posited wlUi  Steele  Du  Bosque,  as  collateral  security,  $10,000  par  value  pre- 
ferred stock,  and  $7,000  par  value  common  stock,  of  the  North  American  Films 
Ck>rporation.  This  note  is  given  with  the  understanding  that  it  is  at  the 
option  of  Steele  Da  Bosque,  at  the  expiration  of  five  (5)  months  from  this 
date,  either  to  return  us  this  note  canceled  and  retain  the  securities  attach- 
ed, or  notify  us  in  writing  that  he  wishes  this  note  paid  at  maturity,  and  re- 
turn us  the  securities  attached,  upon  payment  of  note." 

The  complaint  goes  on  to  state  that  at  the  expiration  of  five  months 
the  plaintiff  notilied  defendants  that  he  desired  payment  of  the  note 
and  would  return  the  security  on  payment,  but  that  defendants  have 
refused  to  pay.  Although  the  instrument  sued  upon  is  a  promissory 
note,  it  is  claimed  by  appellant  that  it  is  not  a  negotiable  one,  since 
the  promise  to  pay  is  not  unconditional,  but  contingent  upon  the 
holder  electing  to  require  payment.  Sections  20  and  23,  Negotiable 
Instruments  Law.  But  whether  negotiable  or  not  is  unimportant,  for 
it  is  still  held  by,  as  the  complaint  alleges,  the  original  payee,  and  it 
is  therefore  open  to  the  defendant  makers  to  defend  against  it  on  the 
ground  of  lack  of  consideration.  The  recitation  in  the  body  of  the 
mstrument  is  that  it  was  "for  value  received."  The  instrument  being 
pleaded  in  haec  verba  is  equivalent  to  an  allegation  of  consideration 
(Owens  v.  Blackburn,  161  App.  Div.  827,  146  N.  Y.  Supp.  966),  but 
may  be  controverted  by  the  makers.  By  the  answer  the  defendants 
do  undertake  to  controvert  the  allegation  that  the  instrument  was  giv- 
en "for  value  received"  by  distinctly  denying  that  allegation.  They 
also  allege,  in  their  separate  defense,  that  "there  was  never  any  valu- 
able or  other  legal  consideration  for  the  making  and  delivery  of  the 
note." 

It  is  difficult  to  see  how  the  defendants  could  have  denied  consid- 
eration more  categorically  than  they  have  done.  Consideration  or  the 
lack  of  it  being  an  issuable  fact,  and  distinctly  put  in  issue  by  the 
answer,  the  plaintiff's  motion  for  judgment  on  the  pleadings  should 
not  have  been  granted. 

The  judgment  and  order  appealed  from  are  reversed,  with  costs,  and 
motion  denied.    Order  filed.    All  concur. 
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PUTNAM  V.  INTERIOR  METAL  MFG.  CO.     (No.  7612.) 
(Supreme  Ckmrt,  Appellate  Division,  First  Department    July  9,  1915.) 

Pleading  €=92 — Defenses — Inconsistency. 

A  defendant,  svied  for  the  purchase  price  of  goods,  pleaded  as  a  separate 
defense  a  breach  of  warranty  and  a  rescission  by  offering  to  return  the 
goods,  and  also  pleaded  a  counterclaim  for  damages  for  the  breach  of 
warranty.  The  court  excluded  evidence  in  support  of  the  counterclaim, 
and  at  the  close  of  the  evidence  struck  out  the  counterclaim,  holding  in 
effect  that  it  was  Inconsistent  with  the  separate  defense,  and  also  de- 
nied defendant's  application  for  leave  to  strike  out  the  defense.  Held, 
that  this  was  error,  as  under  Code  Civ.-  Proc.  §  507,  providing  that  a  de- 
fendant may  set  forth  in  his  answer  as  many  defenses  or  counterclaims, 
or  both,  as  he  may  have,  the  objection  of  inconsistency  between  such 

*        defenses  or  counterclaims  is  not  available. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S  188;  Dec.  Dig. 
«=>92.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Waldo  D.  Putnam  against  the  Interior  Metal  Manu- 
facturing Company.  From  a  judgment  for  plaintiff,  entered  upon  a 
verdict  of  a  jury  rendered  by  direction  of  the  court  after  the  dismiss- 
al of  the  counterclaim,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Henry  Smith,  of  New  York  City,  for  appellant 
San  &  Eisner,  of  New  York  City  Qoseph  H.  San,  of  New  York 
City,  of  counsel),  for  respondent. 

CLARKE,  J.  This  action  was  brought  to  recover  the  sum  of  $813.- 
20  as  the  balance  on  the  purchase  price  of  certain  Norton  elevator 
door  closers  and  Norton  elevator  bars  alleged  to  have  been  sold  and 
delivered  by  the  plaintiff  to  the  defendant  at  the  agreed  price  of  $1,- 
566.  The  answer  denied  the  sale,  and  pleaded  a  breach  of  warrant 
and  rescission  of  the  contract  as  a  separate  defense,  and  set  up  a 
countercFaim  for  damages  for  the  breach  of  the  warranty.  The  re- 
ply admitted  the  warranty,  but  denied  the  breach. 

A  motion  was  made  at  the  opening  of  the  trial  to  strike  out  the 
counterclaim  on  the  ground  that  the  defendant  had  elected  its  remedy 
for  the  breach  by  offering  to  return  the  goods,  as  alleged  in  the  sep- 
arate defense,  and  that  it  could  not  thereafter  set  up  a  counterclaim 
for  damages  predicated  upon  a  sale.  This  motion  was  renewed  at  the 
close  of  the  plaintiff's  case,  but  decision  thereon  was  reserved  until 
the  close  of  the  whole  case,  when  the  motion  was  again  renewed  and 
granted.  Almost  at  the  very  beginning  of  the  defendant's  case,  how- 
ever, the  learned  trial  justice  indicated  his  intention  to  grant  the  mo- 
tion by  excluding  all  evidence  as  to  the  breach  of  the  warranty  and 
the  damages  which  resulted  therefrom,  and  this  ruling  was  expressly 
predicated  upon  the  pleadings.    Exceptions  to  the  exclusion  of  such 
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evidence  were  duly  taken  by  the  defendant,  and  also  to  the  dismissal 
of  the  counterclaim. 

The  court  seemed  to  have  in  mind  that  the  defense  and  the  coun- 
terclaim were  inconsistent  Section  507  of  the  Code  of  Civil  Pro- 
cedure provides  that  a  defendant  may  set  forth  in  his  answer  as  many 
defenses  or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable.  "The  Code  (sec- 
tion 150)  allows  a  defendant  to  put  in  as  many  defenses  or  counter- 
claims as  he  may  have,  and  the  objection  of  inconsistency  between 
them  is  not  available."  Bruce  v.  Burr,  67  N.  Y.  237 ;  Societa  Italiana 
Di  Beneficenza  v.  Sulzer,  138  N.  Y.  468,  34  N.  E.  193 ;  Talbot  v. 
Uubheim,  188  N.  Y.  421^  81  N.  E.  163. 

Further,  at  the  beginning  of  the  case  the  defendant  said : 

''I  am  wlUlng  to  consent  to  that  afllrmatlve  defense  being  stricken  out,  Xte-- 
canse  it  Is  not  an  afflrmative  defense  unless  the  goods  were  returned.  We 
«tand  on  our  counterclaim. 

"Plaintiff's  Counsel:  I  do  not  consent  to  that  unless  they  also  strike  out 
the  alleged  counterclaim. 

"Defendant's  Counsel:  I  consent  to  the  affirmative  defense  being  strick- 
«i  out  Unless  the  goods  were  returned,  or  offered  to  be  returned,  ttiat  would 
be  no  defense  to  the  action.    The  counterclaim  we  wish  to  stand. 

"The  Court:  It  would  be  unfair  to  strike  out  the  defense  without  the  coun- 
terclaim. If  one  goes  out,  both  should  go  out  If  the  defense  goes  out,  the 
counterclaim  should  follow  it.  Do  you  consent  to  the  defense  going  out? 
If  you  strike  out  the  defense,  the  counterclaim  should  go  with  it 

"Mr.  Severy :  I  will  not  consent  to  that    (Decision  reserved.)" 

And  further  on  in  the  trial,  when  the  defendant  began  to  try  to 
prove  that  it  had  spent  some  $900  which  it  claimed  applicable  to  its 
counterclaim,  plaintiff's  counsel  said: 

''I  see  that  this  is  the  testimony  now  to  be  brought  out  with  regard  to  that 
part  which  your  honor  reserved  decision  on.  If  this  la  permitted  to  go  in, 
it  is  going  to  attempt  to  contradict  what  the  statute  expressly  says  may 
not  be  contradicted.  If  your  honor  admits  this,  it  may  prejudice  your  honor 
in  your  final  ruling  on  the  question  of  striking  out  that  counterclaim,  which 
I  think  we  are  Justly  entitled  to  have  stricken  out  under  the  statute. 

"The  Court:  I  sustain  the  objection  to  proof  of  this  character.  (Exception 
by  defendant.)" 

There  were  further  rulings  sustaining  objections  to  evidence  of  the 
same  kind.    And  again  counsel  for  defendant  said: 

"I  ask  leave  to  amend  the  answer  by  striking  out  the  afflrmative  defense. 
"The  Court:  I  will  not  strike  out  one  without  striking  out  the  other.    (Bz- 
ception  by  defendant.)" 

Defendant  then  rested.    Plaintiff's  counsel  said: 

"I  move  to  strike  out  and  dismiss  the  counterclalmi,  oa  the  grounds  that 
have  already  l>een  stated  on  my  previous  motion,  which  your  honor  took  un- 
der advisement.    (Motion  granted ;  exception.)" 

Plaintiff  then  moved  for  judgment  on  the  pleading,  and  the  court 
directed  a  verdict  for  the  plaintiff  for  $937.35,  to  which  exception 
was  taken. 

The  court  thus  held  that  the  defense  and  the  counterclaim  were 
inconsistent,  and  refused  leave  to  strike  out  one  without  the  other, 
and  refused  to  allow  defendant  to  elect  which  it  would  stand  on.  The 
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respondent  makes  the  unfair  claim  that  the  dismissal  of  the  counter- 
claim was  on -the  merits  after  trial.  All  of  the  evidence  to  support 
the  counterclaim  had  been  carefully  excluded.  The  dismissal  was 
solely  upon  the  law,  and  not  upon  the  facts,  and  cannot  be  sustained. 
The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event  Ordfcr  filed. 
All  concur. 


POLITIS  et  aL  T.  TIMES  SQUARE  IMP.  CO.    (Na  T564.) 
(Supreme  Court,  Appellate  Division,  First  Department    July  8,  1916i,) 

1.  Landlobd  and  Tenant  «=»170 — Nuisance— LiABiLrrY. 

A  company,  which  erected  a  large  loft  building  on  the  comer  of  a  street 
and  In  connection  therewith  and  to  be  used  as  an  adjunct  thereto  erected 
a  smaller  building  upon  a  lot  20  feet  wide  on  the  next  street,  adjoining 
tiie  premises  occupied  by  plaintiffs'  restaurant  which  buildings  were  so 
constructed  that  the  only  freight  entrance  was  through  the  narrow  build- 
ing, so  that  the  sidewalks  in  front  of  its  entrance  and  plaintiffs'  prem- 
ises were  always  incumbered  by  goods  and  vehicles,  so  as  to  Interfere 
with  access  to  plaintiffs'  restaurant  and  injure  his  business,  was  not 
liable  to  an  action  to  restrain  the  maintenance  of  a  nuisance  and  for  dam- 
ages. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  H 
6S5-690;  Dec  Dig.  <S=>170.] 

2.  PiAADiNO  €=3343 — Motion  fob  Jddqment  on  Pleadings— Natube. 

A  defendant's  motion  for  Judgment  on  the  pleadings  is  equivalent  to 
a  demurrer  to  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  (§  1048-1051; 
Dec.  Dig.  «=»343.] 

3.  Municipal  Corpobattons  <8=»671 — Obstbuction  of  Stbxet — Relief. 

It  is  unlawful  to  unreasonably  obstruct  a  street,  and  an  adjoining 
owner  or  lessee,  suffering  injury  therefrom,  may  obtain  relief  In  equity 
against  the  obstructor. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal  Corporations,  Cent  Dig.  H 
1447-1450;   Dea  Dig.  <g=671.] 

Hotchkiss,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Peter  Politis  and  another  against  the  Times  Square  Im- 
provement Company.  From  an  order  denying  its  motion  for  judg- 
ment on  the  pleadings,  defendant  appeals.  Order  reversed,  and  motion 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
OOWLING,  and  HOTCHKISS,  JJ. 

J.  A.  Seidman,  of  New  York  City,  for  appellants. 
Francis  M.  Applegate,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1]  The  action  is  to  restrain  the  maintenance  of  a 
nuisance  and  for  damages.  The  nuisance  complained  of  is  that  defend- 
ant has  erected  a  large  loft  building  on  the  northeast  comer  of  Thirty- 
Seventh  street  and  Broadway,  and  in  connection  therewith  and  to  be 
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used  as  an  adjunct  thereto  has  erected  a  smaller  building  upon  a  plot 
of  land  20  feet  wide  on  Thirty-Eighth  street  adjoining  the  premises 
used  by  plaintiffs  in  their  restaurant  business ;  that  the  buildings  have 
been  so  constructed  that  the  only  freight  entrance  provided  for  the  ten- 
ants of  the  large  building  is  through  the  narrow  building,  with  the 
result  that  goods  are  constantly  being  received  and  delivered  through 
said  entrance,  the  sidewalk  in  front  of  said  entrance  and  in  front  of 
other  property,  including  that  occupied  by  plaintiffs,  is  constantly  in- 
cumbered by  goods  in  course  of  receipt  and  delivery,  and  vehicles  con- 
stantly stand  in  the  street,  whereby,  as  it  is  said  access  to  plaintiffs' 
premises  is  impeded  and  their  business  interfered  with  and  injured. 
In  short,  the  plaintiffs'  grievance  is  that  defendant  has  so  constructed 
and  arranged  its  building  or  buildings  as  to  cast  upon  Thirty-Eighth 
street  an  undue  burden  of  inconveniences  resulting  from  the  uses  to 
which  defendant's  building  is  devoted.  It  is  not  alleged  that  defendant 
itself  ships  or  receives  any  goods,  or  has  any  control  over  its  tenants 
respecting  the  manner  in  which  they  ship  and  receive  goods,  except  thai 
by  the  arrangement  of  the  buildings  it  has  compelled  all  goods  to  be  re- 
ceived and  delivered  through  the  Thirty-Eighth  street  entrance. 

The  defendant's  motion  for  judgment  is  equivalent  to  a  demurrer  to 
the  complaint.  We  are  unable  to  find  in  the  complaint  any  allegation 
of  injury,  in  a  legal  sense,  committed  by  defendant.  The  sidewalk  and 
the  street  in  front  of  it  are  no  part  of  the  demised  premises,  and  no 
duty  rests  upon  defendant  to  keep  them  clear  from  encroachments  by 
others.  The  complaint,  so  far  as  we  can  see,  charges  defendant  with 
no  violation  of  any  duty  imposed  upon  it  by  law,  nor  is  there  any  privi- 
ty of  contract  between  plaintiffs  and  defendant  which  would  justify 
a  complaint  by  plaintiffs  that  defendant  had  failed  to  furnish  its  ten- 
ants with  adequate  facilities  for  delivering  and  receiving  goods. 

[2,  3]  Of  course  it  is  unlawful  to  unreasonably  obstruct  the  highway 
(Callanan  v.  Oilman,  107  N.  Y.  360, 14  N.  E.  264, 1  Am.  St.  Rep.  831), 
and  an  adjoining  owner  or  lessee  who  suffers  injury  from  an  unreason- 
able obstruction  may  obtain  relief  in  equity;  but  such  relief  must  be 
sought  against  the  obstructor,  not  against  one  who  neither  obstructs  nor 
exercises  any  control  over  those  who  do  obstruct.  Doubtless  a  landlord 
who  rents  his  premises  for  a  use  which  will  necessarily  result  in  a  nuis- 
ance, as  in  the  case  of  the  boiler  makers,  will  be  held  equally  liable  with 
his  tenants  for  the  resulting  nuisance.  Fish  v.  Dodge,  4  Denio,  311,  47 
Am.  Dec.  254.  But  in  the  present  case  no  fault  is  found  with  the 
use  to  which  defendant  has  devoted  its  building,  nor  is  it  claimed  that 
any  nuisance  results  from  any  use  of  the  building  itself.  Indeed,  there 
is  no  reason  to  suppose  that  defendant  knew  or  had  reason  to  anticipate 
that  the  arrangement  it  adopted  for  its  buildings  would  necessarily 
result  in  loss  to  any  one.  We  are  of  the  opinion  that  the  complaint 
states  no  cause  of  action  against  this  defendant. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    Order  filed. 

INGRAHAM,  P.  J.,  and  CLARKE  and  DOWLING,  JJ.,  concur. 
HOTCHKISS,  J.,  dissents. 
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MAGUIRB  T.  BARRETT.    (No.  7620.) 
(Supreme  Court,  Appellate  Division,  rirst  Department    July  9,  1915.) 

1.  Masteb   and    Sebvant  «=»107 — Injdbt   to    Servant — ^Neoligence — ^Evi- 

dence. 

An  express  company  maintained  a  safe  platform  for  receiving  and 
classifying  freight  for  loading  on  cars.  A  casting  temporarily  placed  on 
the  platform  fell  on  an  employe.  From  15,000  to  17,000  pieces  of  freight 
were  bandied  each  day  on  the  platform.  Who  delivered  the  casting  on 
the  platform,  or  how  long  it  had  been  there  before  the  accident,  was  not 
shown,  except  a  witness  testified  that  the  casting  was  seen  leaning 
against  a  pillar  several  minutes  before  the  accident,  and  another  wit- 
ness testified  that  some  time  prior  to  the  accident  he  told  the  foreman  in 
charge  of  the  platform  that  the  casting  was  in  a  dangerous  position. 
Ucld,  that  the  company  was  not  liable  for  the  accident,  though  it  be  as- 
sumed that  the  attention  of  the  foreman  was  prior  to  the  accident  called 
to  the  dangerous  position  of  the  casting,  and  though  it  be  assumed  that 
the  foreman  considered  the  place  safe,  and  so  at  most  erred  In  Judgment 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  {(  199- 
202,  212,  254,  255 ;    Dec.  Dig.  <8=»107.] 

2.  Master  and  Sebvant  €=»107 — Injury  to  Servant — Safe  Place  to  Work. 

An  employer,  originally  furnishing  a  reasonably  safe  place  for  his  em- 
ployes to  work,  Is  not  liable,  where  the  place  Is  temporarily  made  unsafe 
in  the  progress  of  the  work  by  the  act  of  a  fellow  servant  or  some  per- 
son for  whose  actions  the  employer  is  not  responsible. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  199- 
202,  212,  254,  255 ;   Dea  Dig.  «=»107.] 

Appeal  from  Trial  Teriri,  New  York  County. 

Action  by  Joseph  Maguire  against  William  M.  Barrett,  as  President 
of  the  Adams  Express  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWUNG,  and  HOTCHKISS,  JJ. 

William  D.  Guthrie,  of  New  York  City,  for  appellant 
Robert  J.  Culhane,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  Action  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  reason  of  defendant's  negligence. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  a  substantial 
amount,  and  from  the  judgment  entered  thereon,  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 

The  accident  occurred  at  the  defendant's  freight  platform  located 
at  Forty-Ninth  street  and  Lexington  avenue,  in  the  city  of  New  York. 
The  platforrn  was  for  receiving,  sorting,  and  classifying  freight,  to 
the  end  that  it  might  be  loaded  upon  cars  which  ran  out  upon  tracks 
beneath  the  platform.  It  was  made  of  concrete  and  iron,  something 
like  a  foot  and  a  half  in  thickness,  and  rested  upon  iron  pillars  of  about 
the  same  thickness.  It  appeared  that  about  8  o'clock  in  the  evening  of 
February  23,  1913,  the  plaintiff,  a  driver  or  helper  on  one  of  the  de- 
fendant's express  wagons,  had  finished  unloading  his  wagon  and  was 
^oing  to  register  his  time,  when  an  iron  casting  which  had  been  stand- 
ing or  resting — just  how  long  does  not  appear — against  a  pillar  on 
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the  platform,  fell  upon  his  left  foot,  causing  an  injury  which  subse- 
quently necessitated  the  amputation  of  the  big  toe. 

It  is  not  contended  that  the  platform  was  not  properly  constructed 
or  that  there  was  anything  in  connection  with  it  which  fastened  liabili- 
ty on  the  defendant.  Nor  could  it  well  be,  because  the  platform  was 
built  in  a  most  substantial  way.  It  was  used  both  night  and  day,  was 
well  lighted,  and  during  each  day  from  15,000  to  17,000  pieces  of 
freight  were  handled.  The  casting  in  question  was  about  3  feet  6 
inches  long,  1  foot  6  inches  wide,  6  inches  thick,  and  weighed  about 
600  pounds.  No  evidence  was  offered  as  to  who  delivered  the  casting 
at  the  platform,  placed  it  against  the  pillar,  or  how  long  it  had  been 
there  when  the  plaintiff  was  injured,  except  the  testimony  of  one  wit- 
ness that  it  was  seen  leaning  against  the  pillar  several  minutes  pre- 
ceding the  accidwt.  The  plaintiff  testified  that  he  did  not  see  the 
casting  before  it  fell,  notwithstanding  the  fact  that  the  uncontradicted 
evidence  shows  that  the  platform  was  well  lighted  and  that  he  was  in 
a  position  to  see  it  if  he  looked  in  that  direction. 

[1]  The  evidence  as  to  the  fall  of  the  casting  tended  to  establish 
that  it  was  due  to  one  of  two  causes :  (a)  The  vibration  of  the  plat- 
form caused  by  the  plaintiff's  wagon  being  backed  against  it;  or  (b) 
the  pushing  of  a  basket  against  it  by  the  plaintiff  himself.  As  to  the 
former  contention,  no  proof  was  offered  that  the  platform  had  ever 
vibrated  before,  and  from  the  manner  in  which  it  was  constructed  it  is 
obvious  it  would  not  vibrate  from  the  cause  suggested.  One  witness 
testified  that  some  time  prior  to  the  accident  he  told  the  foreman  in 
charge  of  the  platform  that  the  casting  was  resting  in  a  dangerous  posi- 
tion. This,  however,  was  denied  by  the  foreman.  The  case  was  sub- 
mitted to  the  jury  on  the  theory  that  the  defendant  might  be  held  liable 
if  the  casting  were  so  placed  as  to  create  an  obvious  danger,  of  which 
the  foreman  had  knowledge,  or  in  the  exercise  of  reasonable  care  ought 
to  have  known.  Exception  was  taken  to  this  portion  of  the  charge,  and 
in  that  connection  the  court  was  requested  to  instruct  the  jury  that 
there  was  no  evidence  that  the  defendant  failed  to  furnish  the  plaintiff 
with  a  reasonably  safe  place  to  work,  and  that  the  doctrine  of  a  safe 
place  to  work  did  not  apply  where,  as  here,  the  conditions  were  con- 
stantly changing.  Such  request  was  refused,  and  an  exception  taken. 
I  think  the  jury  should  have  been  so  instructed.  The  place  furnished 
by  defendant  was  the  platform.  So  far  as  appears,  it  was  a  reason- 
ably safe  place,  and  there  is  nothing  to  show  that  the  appellant,  or 
any  one  for  whose  actions  it  was  responsible,  thereafter  did  anything 
to  render  it  unsafe.  If  imsafe,  it  was  not  by  reason  of  the  platform, 
the  place  furnished  by  the  defendant,  but  by  reason  of  the  freight 
placed  thereon.  As  indicated,  this  freight  was  constantly  changing 
from  time  to  time.  It  was  placed  there  temporarily  for  the  sole  pur- 
pose of  being  classified,  to  the  end  that  it  might  be  sent  out  on  cars 
running  on  tracks  beneath.  It  is  perfectly  obvious,  considering  the 
nature  of  the  business,  and  the  number  of  pieces  of  freight  received 
and  shipped,  that  the  defendant  could  not,  in  the  proper  discharge  of  its 
duties,  supervise  the  placing  of  each  article,  whether  large  or  small. 
The  law  does  not  impose  such  responsibility  upon  a  shipper. 
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[2]  But,  apart  from  the  question  of  whether  the  foreman  can  justly 
be  charged  with  negligence,  it  seems  to  be  well  settled  that,  when  a 
master  has  originally  furnished  a  reasonably  safe  place  for  his  em- 
ployes to  work,  he  is  not  liable  if  the  place  be  temporarily  made  unsafe 
in  the  progress  of  the  iwork,  by  the  act  of  a  coservant  or  some  person 
for  whose  actions  he  is  not  responsible.  La  Marca  v.  Atlantic  Steve- 
doring Co.,  164  App.  Div.  490,  ISO  N.  Y.  Supp.  279,  and  authorities 
there  cited.  If  it  be  assumed  that  the  attention  of  the  foreman  was, 
prior  to  the  accident,  called  to  the  dangerous  position  of  the  casting, 
this  does  not  aid  the  plaintiff,  because  the  foreman  considered  it  safe, 
and  at  most  it  was  an  error  of  judgment  upon  his  part,  for  which  de- 
fendant is  not  responsible.  In  this  respect  the  case  is  brought  within 
the  rule  laid  down  in  Mattson  v.  Phoenix  Construction  Co.,  135  App. 
Div.  234,  120  N.  Y.  Supp.  566.  There  an  iron  casting  was  about  to  be 
vertically  imbedded  in  cement  across  a  pit  30  inches  wide  and  3  feet 
deep.  While  raised  in  a  horizontal  position  and  being  moved  by  crow- 
bars and  shims,  the  casting  fell  over,  struck  the  intestate  on  the  head, 
and  killed  him.  It  was  claimed  that  defendant's  foreman  was  negligent 
in  that  he  failed  to  take  proper  precautions  against  the  falling  of  the 
casting,  and  upon  that  ground  the  defendant  was  held  liable.  On  ap- 
peal, however,  this  court  held  that  it  was  a  matter  of  judgment  on  the 
part  of  the  foreman  as  to  whether  or  not  the  casting  should  have  been 
braced,  and,  since  there  was  no  evidence  until  it  fell  that  braces  were 
necessary,  the  judgment  was  reversed. 

In  the  case  before  us  the  defendant  had  a  platform  properly  con- 
structed for  the  business  for  which  it  was  designed.  Thousands  of 
pieces  of  freight  were  received  daily,  and  an  accident  of  this  kind  had 
never  before  occurred.  To  hold  that  the  defendant  was  liable  because 
one  piece  was  not  properly  placed,  or  was  thereafter  dislodged  with- 
out in  any  other  way  connecting  defendant  with  it,  is  going  beyond 
any  case  of  which  I  know.  It  is  imposing  a  liability  which,  in  fair- 
ness, ought  not  to  be  imposed  upon  defendant.  To  hold  otherwise 
would,  in  effect,  make  it  an  insurer  of  injuries  from  causes  similar  to 
the  one  described. 

The  judgment  and  order  appealed  from  are  therefore  reversed,  and 
complaint  dismissed,  with  costs.    Order  filed.    All  concur. 


PEOPLE  V.  THAU. 

(Supreme  Court,  Appellate  DlTision,  First  Department.    July  0,  1915.) 

1.  Criminai.  Law  4s»1159 — ^Appeal — Bjcyixw — ^Vebdict — Conflictino  Evi- 
dence. 

Where  the  complaining  witness  and  several  members  of  his  family 
testified  to  an  assault  by  defendant,  while  defendant,  his  employer,  and 
several  coemployCs  testiUed  to  an  alibi,  the  conviction  cannot  be  re- 
versed as  unsupported  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  3074-3083 ; 
Dec.  Dig.  «i=9ll59.] 
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2.  Ajssavlt  and  Battkbt  4=383 — Btidercx — ADiaasiBHirrr. 

In  a  prosecution  for  assault.  It  was  error  to  admit  evidence  by  the 
people  tbat,  two  weeks  before  the  alleged  assault,  defendant,  with  several 
others,  Including  a  walking  delegate,  visited  complainant's  place  of  busi- 
ness, and  that  the  delegate  warned  complainant  not  to  work  for  a  non- 
union shop,  where  there  was  no  showing  that  defendant  heard  that 
warning,  or  that  complainant  had  ever  had  any  trouble  with  the  union, 
or  that  the  previous  visit  was  in  any  way  connected  with  the  assault. 

[Ed.  Note. — For  other  cases,  see  Assault  and  Battery,  Cent  Dig.  fi 
128,  134;   Dea  Dig.  «=»83.] 

Appeal  from  Bronx  County  Court. 

Louis  Thau  was  convicted  of  assault  in  the  second  degree,  and  he 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

•    Abraham  Levy,  of  New  York  City,  for  appellant. 

Edward  J.  Glennon,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1]  The  defendant  was  tried  and  convicted  in  the 
County  Court  of  Bronx  County  o^  the  crime  of  assault  in  the  second 
degree.  According  to  the  testimony  of  the  complaining  witness  and 
several  members  of  his  family,  the  defendant  was  guilty  of  a  brutal 
and  unprovoked  assault  His  defense  was  an  alibi,  which  was  sup- 
ported by  the  testimony  of  his  employer  and  several  of  his  fellow 
employes.  If  this  had  been  the  whole  case,  we  could  not  have  said 
that  the  verdict  of  guilty  was  unsupported  by  the  evidence. 

[2]  Over  the  objection  and  exception  of  the  defendant,  however, 
the  court  allowed  the  people  to  prove  that  about  two  weeks  before 
the  commission  of  the  alleged  assault  the  defendant,  with  a  large 
number  of  other  persons,  accompanied  a  "walking  delegate"  to  the 
place  of  business  of  the  complaining  witness,  and  said  delegate  uttered 
a  warning  to  complainant  in  case  he  should  work  for  a  nonunion  shop. 
It  does  not  appear  that  defendant  heard  the  conversation  between  the 
delegate  and  the  complainant,  or  that  the  complainant  then  did  or 
ever  had  worked  for  a  nonunion  shop.  We  are  unable  to  see  the 
competency  of  this  evidence.  There  was  no  question  of  intent  in  the 
case,  nor  of  identity.  The  intent  was  sufficiently  shown  by  the  fact 
of  the  assault.  As  to  the  identity,  it  was  made  quite  clear  that  the 
witnesses  for  the  people  knew  defendant  well,  at  least  by  sight.  Fur- 
thermore, on  the  occasion  of  the  visit  in  the  company  of  the  walking 
delegate,  the  defendant  was  only  one  of  15  or  20  young  men  who 
were  present 

The  admission  of  the  evidence  is  sought  to  be  justified  on  the  ground 
that  it  served  to  prove  a  motive  for  the  assault,  and  its  tendency  cer- 
tainly was  to  impress  the  jury  with  the  idea  that  the  assault  grew 
out  of  labor  troubles.  But  there  is  no  evidence  that  the  complaining 
witness  had  had  any  trouble  with  any  labor  organization,  or  had  done 
anything  to  incite  the  enmity  of  defendant  or  any  member  of  such 
an  organization.  On  the  contrary,  he  vigorously  denied  that  he  had 
had  any  such  quarrel.    Of  course,  the  two  occurrences  were  so  dis- 
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similar  that  the  proof  had  no  tendency  to  establish  a  common  intent. 
In  short,  the  occurrence  two  weeks  before  the  commission  of  the 
alleged  assault  was  entirely  independent  of  and  disconnected  with  the 
crime  alleged  in  the  indictment,  and  was  not  admissible  to  explain  the 
motive  or  intent  with  which  the  assault  was  committed.  People  v. 
Flanigan,  42  App.  Div.  318,  59  N.  Y.  Supp.  101;  People  v.  Romano, 
84  App.  Div.  31&-320,  82  N.  Y.  Supp.  749. 

There  are  undoubtedly  cases  in  which  evidence  of  independent  hap- 
penings is  competent  to  support  an  indictment  for  a  particular  offense 
(People  V.  Molineux,  168  N.  Y.  264,  61  N.  E.  286,  62  L.  R.  A.  193) ; 
but  they  are  exceptions  to  the  general  rule,  which  is  that  it  is  error 
to  receive  in  evidence,  as  proof  of  the  offense  charged,  a  happening 
or  offense  other  than  that  charged  in  the  indictment  and  unrelated 
thereto.  "Evidence  which  tends  only  to  prove  collateral  facts,  and  has 
not  a  natural  tendency  to  establish  the  fact  in  controversy,  should  be 
excluded  because  (a)  it  would  have  a  tendency  to  withdraw  and  mis' 
lead  the  attention  and  deliberation  of  the  jury  from  the  real  issue  vm- 
der  inquiry,  and  (b)  would  subject  the  accused  to  charges  uncon- 
nected with  that  issue  and  against  which  he  had  no  reason  to  pre- 
pare a  defense."  People  v.  Thompson,  212  N.  Y.  249-251,  106  N. 
E.  '78.  In  our  opinion,  the  evidence  to  which  we  have  referred  falls 
directly  within  the  condemnation  of  the  case  from  which  we  have 
quoted,  jind  its  admission  constituted  reversible  error. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
granted. 

INGRAHAM,  P.  J.,  and  DOWLING  and  HOTCHKISS,  JJ.,  con- 
cur. 

CLARKE,  J.  The  vice  of  the  evidence  of  the  previous  visit  of 
the  defendant  to  the  complainant's  shop,  as  it  strikes  me,  is  that  it 
was  testified  to  that  he  had  injured  a  quantity  of  material  in  the  shop 
by  pouring  ink  over  it.  This  act  of  vandalism  was  likely  to  preju- 
dicially affect  the  jury.    For  this  reason  I  concur  in  the  reversal. 


STERN  V.  METROPOLITAN  LIFE  INS.  CO.     (No.  7614.) 
(Supreme  C!ourt,  Appellate  Division,  First  Department    July  9,  1915.) 

1.  CONSTIT0TIONAI.  LaW  «S»62 — INSUBANCK  «=>4 — IRSITKANCK  AOENT— LI- 
cense— discbenon  of  supkbintbndent  of  insubance — ^validrtt  of 
Staictb. 

Insurance  Law  (Consol.  Laws,  c.  28)  J  91,  prohibiting  the  payment  of 
any  commission  to  an  Insurance  agent  having  no  certificate  of  authority, 
and  providing  that  such  certificate  shall  be  Issued  by  the  superintendent 
of  Inijurance  only  upon  a  written  application  on  a  form  approved  by  the 
superintendent  of  insurance,  and  that  the  superintendent  "shall  have  the 
right  to  refuse  to  Issue  or  renew  any  such  certificate  In  his  discretion," 
Is  not  unconstitutional,  as  vesting  In  the  superintendent  an  unrestricted 
discretion  to  grant  or  withhold  a  license. 

[Ed.  Note. — For  other  cases,  see  Constitatlonal  Law,  Cent  Dig.  H 
94-102;    Dec  Dig.  igs»62 ;   Insurance,  Cent  Dig.  {  4;    Dec.  Dig.  «s»4.] 
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2.  CoNSTmmoNAL  Iiaw  «=9240 — IitPOsinoiT  of  BusTBicTioNa — ^Equalitt  or 
Operation. 

WUle  the  right  of  every  person  to  pursue  any  lawful  business  Is  sub- 
ject to  the  paramount  right  of  the  state  to  Impose  such  restrictions  as 
the  protection  of  the  public  may  require,  this  power  must  be  exercised 
in  conformity  with  the  constitutional  requirement  that  the  restrictions 
Imposed  shall  operate  equally  on  aU  persons  pursuing  or  seeking  to 
pursue  such  business  under  the  same  circumstances. 

[Bd.  Note.— For  other  cases,  see  Ck)nstitutlonal  lAw,  Cent  Dig.  Sf  688- 
692,  693,  697-699;    Dec  Dig.  «=240.] 

8.  Constitutional  Law  «=5»48 — Statutes — Constbuotion  in  Tavob  of  Va- 

UDITT. 

Where  a  statute  is  susceptible  of  two  c<mstnictlons,  by  one  of  which 
It  would  be  unconstitutional  and  the  other  not,  the  latter  construction 
should  be  adopted. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  f  46; 
Dea  Dig.  «=948.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Solomon  Stem  against  the  Metropolitan  Life  Insurance 
Company.  From  an  order  sustaining  a  demurrer  to  an  affirmative  de- 
fense in  the  answer  (90  Misc.  Rep.  129,  154  N.  Y.  Supp.  283),  de- 
fendant appeals.     Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

M.  Angelo  Elias,  of  New  York  City,  for  appellant. 
Leonard  Klein,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  [1]  Plaintiff  sues  to  recover  commissions  al- 
leged to  have  been  earned  by  him  in  placing  insurance  with  the  de- 
fendant company.  The  defense  demurred  to  alleges  that  the  plain- 
tiff had  no  license  to  act  as  agent,  as  prescribed  by  section  91  of  the 
Insurance  Law.  This  section  provides  that  no  life  insurance  com- 
pany doing  business  in  this  state  shall  pay  to  any  person  any  commis- 
sion for  services  in  obtaining  new  insurance,  unless  such  person  has 
procured  a  certificate  of  authority  to  act  as  agent  of  such  company 
as  in  the  section  provided,  and  that  no  person  shall  act  as  agent  or 
receive  any  commission  for  services  in  obtaining  new  insurance  for 
such  life  insurance  company  without  procuring  such  a  certificate.  The 
section  further  provides  in  part  as  follows : 

"Such  certificate  shall  be  issued  by  the  superintendent  of  insurance  only 
upon  the  written  application  of  persons  desiring  such  authority,  such  applica- 
tion to  be  approved  and  countersigned  by  the  company  such  person  desires  to 
represent,  and  shall  be  upon  a  form  approved  by  the  superintendent  of  insur- 
ance, giving  him  such  information  as  he  may  require.  The  superintendent  of 
insurance  shall  have  the  right  to  refuse  to  issue  or  renew  any  such  certificate 
ia  his  discretion." 

The  section  was  held  unconstitutional  by  the  court  below  on  the 
ground  that  it  vests  in  the  superintendent  an  unrestricted  discretion 
to  grant  or  withhold  a  license  at  his  pleasure,  unregulated  by  any 
common  standards  of  qualification  or  conditions  whatsoever,  and  thus 
vests  arbitrary  power  in  the  superintendent  to  prevent  any  person  from 
pursuing  a  lawful  calling. 
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[2]  The  right  of  every  person  to  pursue  any  lawful  business  or 
calling  is,  of  course,  subject  to  the  paramount  right  of  the  state  to 
impose  such  restrictions  and  regulations  as  the  protection  of  the  public 
may  require.  People  v.  Warden  of  City  Prison,  183  N.  Y.  223,  76 
N.  E.  11,  2  L.  R.  A.  (N.  S.)  859,  5  Ann.  Cas.  325.  This  power  must 
be  exercised,  however,  in  conformity  with  the  constitutional  require- 
ment that  the  restrictions  imposed  must  operate  equally  upon  all  per- 
sons pursuing,  or  seeking  to  pursue,  such  calling  or  occupation,  under 
the  same  circumstances.  In  Hauser  v.  North  British  &  Mercantile 
Ins.  Co.,  152  App.  Div.  91,  136  N.  Y.  Supp.  1015,  affirmed  206  N. 
Y.  455,  100  N.  E.  52,  42  L.  R.  A.  (N.  S.)  1139,  Ann.  Cas.  1914B,  263, 
it  was  held  that  the  Legislature  has  the  right  to  regulate  the  business 
of  soliciting  fire  insurance  and  to  require  tihat  those  seeking  to  engage 
therein  shall  first  secure  a  license  from  the  state  authorities,  although 
it  was  held  in  the  same  case  that  the  section  of  the  statute  then  un- 
der consideration  was  void,  in  that  it  undertook  to  limit  the  right  to 
engage  in  the  business  of  fire  insurance  agent  or  broker  to  such  per- 
sons as  intended  to  carry  on  such  business  as  their  principal  occupa- 
tion or  in  connection  with  a  real  estate  business.  It  is  not  contended 
that  the  business  of  soliciting  life  insurance  is,  inherently,  to  be  dis- 
tinguished from  that  of  soliciting  fire  insurance,  and  the  two  busi- 
nesses were  classed  together  by  Mr.  Justice  Miller,  who  wrote  for 
this  court  in  the  Hauser  Case,  152  App.  Div.  93,  136  N.  Y.  Supp. 
1015. 

[3]  I  think  the  vice  of  the  respondent's  position  lies  in  the  assump- 
tion that  the  statute  is  not  susceptible  of  any  construction  save  one 
which  would  make  it  unconstitutional.  It  is  well  settled  that  if  a 
statute  is  susceptible  of  two  constructions,  by  one  of  which  it  would 
be  imconstitutional  and  by  the  other  valid,  the  latter  construction 
should  be  adopted  rather  than  the  former.  People  ex  rel.  Nechamcus 
V.  Warden,  etc.,  144  N.  Y.  529,  39  N.  E.  686,  27  L.  R.  A.  718;  Peo- 
ple ex  rel.  Lieberman  v.  Van  De  Carr,  199  U.  S.  552,  26  Sup.  Ct.  144, 
50  L.  Ed.  305.  We  may  not  presume,  therefore,  in  the  absence  of 
language  indicating  a  contrary  intent,  that  the  Legislature  intended  to 
grant  to  the  superintendent  of  insurance  unrestricted  power  or  un- 
regulated discretion,  or  that  in  refusing  a  certificate  he  will  act  arbi- 
trarily or  oppressively. 

I  think  the  principles  announced  in  many  cases,  but  nowhere  more 
decisively  than  in  People,  etc.,  v.  Van  De  Carr,  supra,  are  controlling. 
That  case  involved  section  56  of  the  Sanitary  Code  of  the  City  of 
New  York,  which  provided  that : 

"No  milk  shall  be  received,  beld,  kept,  offered  for  sale  or  *  *  *  deliv- 
ered In  the  city  of  New  York  without  a  permit  In  writing  •  •  •  from  the 
board  of  health  and  subject  to  the  conditions  thereof." 

The  section  was  attacked  on  substantially  the  same  grounds  as  are 
urged  to  defeat  the  section  of  the  Insurance  Law  now  under  consid- 
eration. The  decision  of  this  court  (81  App.  Div.  128,  80  N.  Y. 
Supp.  1108)  holding  the  act  to  be  constitutional  was  affirmed  by  the 
Court  of  Appeals  (175  N.  Y.  440,  67  N.  E.  913),  and  by  the  Supreme 
Court  of  the  United  States,  where  the  opinion  of  Mr.  Justice  Day 
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cited  with  approval  a  portion  of  the  opinion  of  this  court,  the  gist  of 
which  was  that  in  cases  where  the  state  has  the  power  to  regulate 
a  business  or  occupation  it  may  confer  discretionary  power  upon  ad- 
ministrative boards  to  grant  or  to  withhold  permission  to  carry  on 
such  business  or  occupation,  and  that  there  is  no  presumption  that  a 
power  so  granted  will  be  arbitrarily  or  improperly  exercised.  See. 
also,  Vil.  of  Saratoga  Springs  v.  Saratoga  G.,  etc.,  Co.,  191  N.  Y. 
123,  83  N.  E.  693,  18  L.  R.  A.  (N.  S.)  713.  In  case  it  should  be, 
the  law  will  afford  relief  to  the  injured  person.  People  ex  rel.  Lodes 
V.  Dept.  of  Health,  189  N.  Y.  187,  82  N.  E.  187,  13  L.  R.  A.  (N.  S.) 
894.  Furthermore,  the  express  terms  of  the  section  in  question  leave 
no  basis  for  the  claim  that  the  superintendent  is  given  arbitrary  or 
capricious  power,  or  that  he  should  not  act  under  regulations  and  con- 
ditions applicable  to  all  alike.    The  language  used  is : 

"Such  certificate  sball  be  Issned  by  the  superintendent  of  Insurance  only 
up<«i  the  written  application  of  persons  desiring  such  authority,  such  applica- 
tion being  approved  and  countersigned  by  the  company,  *  *  *  and  shall 
be  upon  a  form  approved  by  the  superintendent  of  bisurance,  giving  such 
Information  as  he  may  require." 

Then  follows  the  clause: 

"The  superintendent  •  •  *  shall  have  the  right  to  refuse  to  issue  or 
renew  any  such  certificate  in  his  discretion." 

The  requirement  that  the  applicant  shall  have  first  secured  the  ap- 
proval of  the  company  he  seeks  to  represent  is  manifestly  proper  and 
is  one  step  toward  the  adoption  of  a  uniform  system.  The  further, 
provision  that  the  application  shall  be  "upon  a  form"  approved  by 
the  superintendent,  which  form  shall  give  him  "such  information  as 
he  may  require,"  clearly  contemplates  the  adoption  of  a  common  stand- 
ard for  all  applicants,  but  retaining  in  the  superintendent,  according 
to  the  provision  last  quoted,  authority  to  determine  whether  the  ap- 
plicant conforms  thereto. 

The  order  sustaining  the  demurrer  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs,  with 
leave  to  plaintiff  to  withdraw  demurrer  on  payment  of  costs  in  this 
court  and  in  the  court  below.    Order  filed.    All  concur. 


MESSING  v.  ORDEE  OF  THE  GOLDEN  SEAL. 
(Supreme  Court,  Trial  Term,  Chemung  County.    July  24,  1915.) 

iRstrBANCx  ®=>791 — Mutual  Benefit  Irsdbascb— Action  fob  Bknefits. 

A  membership  certificate  in  a  fraternal  insurance  society,  providing  a 
benefit  fund  from  which  a  member  in  good  .'standing  and  upon  compli- 
ance with  the  rules  might  receive  loans  when  totally  disabled  by  siclc- 
ness,  accident,  etc.,  provided,  in  the  application,  made  a  part  of  the  pol- 
icy, that  all  applications  for  loans  on  account  of  disability  were  subject 
to  the  approval  of  the  Supreme  Medical  Examiner  and  might  be  re- 
jected or  reduced  In  amount  at  his  option,  subject  to  an  aiipeal  to  the 
Supreme  Council,  who.se  action  thereon  should  be  final,  and  that  the 
memt)er  would  not  begin  any  legal  proceedings  against  the  order  for  any 
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loan  which  he  failed  to  obtain.  Beld,  that  a  member  who  did  not  ap- 
peal from  the  action  of  the  examiner,  but  accepted  the  amount  allowed 
on  her  application,  could  not  thereafter  sue  to  recover  beneflta. 

[Ed.  Note.— For  other  cases,  see  Insurance,  C^t  Dig.  H  1961,  1962; 
Dec.  Dig.  <8=»791.] 

Action  by  Mary  Messing  against  the  Order  of  the  Golden  Seal. 
Complaint  dismissed. 
John  F.  Murtaugh,  of  Elmira,  for  plaintiff. 
O'Connor  &  O'Connor,  of  Hobart,  for  defendant. 

KILEY,  jr.  In  the  month  of  November,  1907,  the  plaintiflF  made  a 
written  application  for  membership  in  the  defendant,  and  upon  such 
application  received  a  membership  certificate.  The  defendant  is  a 
fraternal  insurance  society,  which  provides  what  is  known  as  a  benefit 
fund,  from  which  a  member  in  good  standing,  after  complying  with 
the  rules  and  regulations  of  the  society,  may  receive  loans  when  total- 
ly disabled  by  reason  of  sickness,  accident,  etc. ;  said  loan  to  be  com- 
puted at  the  rate  of  $15  a  week. 

Previous  to  the  year  1912  the  plaintiff  has  applied  for  and  received 
a  loan  of  $30.  On  June  24,  1912,  she  applied  for  another  loan  of  $240, 
viz.,  16  weeks  at  $15  a  week,  claiming  she  was  ill  from  February  29th 
to  June  20th.  Her  application  was  approved  by  a  vote  of  7  to  3  in 
the  local  camp  at  Elmira,  N.  Y.  On  or  about  May  30,  1912,  the  ad- 
juster called  on  the  plaintiff  at  her  home  and  there  had  a  conversation 
about  her  sickness  with  her,  in  which  he  states  it  was  agreed  that  she 
'  should  make  a  claim  not  to  exceed  six  weeks  at  $15  per  week.  On 
July  19,  1912,  her  claim  was  allowed  by  the  defendant  for  six  weeks 
at  $15  a  week,  and  rejected  as  to  the  balance. 

In  plaintiff's  application  for  membership,  which  was  made  a  part 
of  the  policy  and  a  copy  of  which  was  printed  upon  said  policy,  the  fol- 
lowing provisions  are  contained : 

"I  desire  one  certificate  of  membership.  •  •  •  In  event  of  death  I  desire 
amount  paid  to  Charles  H.  Messing,  husband.  As  a  basis  of  obtaining  a 
certificate  of  membership  in  your  order,  I  do  hereby  warrant  each  and  all 
of  the  answers  and  statements  herein  made  to  be  correct  and  true  in  all  re- 
specta  It  is  distinctly  understood  by  me  that  the  benefits  granted  on  account 
of  membership  in  this  order  are  those  due  at  death  and  at  maturity  of  cou- 
pons ;  that  all  applications  for  loans  on  account  of  disability  are  subject  to 
the  approval  of  the  Supreme  Medical  Examiner,  and  may  be  rejected  or  re- 
duced in  amount  at  his  option,  subject  to  an  appeal  by  me  to  the  Supreme 
Council,  whose  action  thereon  shall  be  final.  I  agree  to  faithfully  and  fully 
observe  and  be  governed  by  the  constitution  and  laws  of  the  Order  of  the 
Golden  Seal  as  they  now  exist,  or  as  they  may  be  enacted  hereafter,  and, 
should  I  be  admitted  to  membership  in  said  order,  I  will  not  apply  for  a 
loan  from  its  funds  on  account  of  any  disability  which  is  not  jnst,  or  which 
does  not  totally  disable  me  from  following  any  avocation ;  and  I  will  accept 
the  decision  of  the  Supreme  Medical  Examiner,  or,  if  an  appeal  Is  made,  the 
decision  of  the  Supreme  Council  as  a  final  adjustment  of  my  application  for 
a  loan  on  such  disability,  and  that  I  will  not  enter  into  any  legal  proceedings 
apalnst  the  order  for  any  loan  which  I  have  failed  to  obtain.  I  further 
agree  that  I  will  not  enter  into  any  legal  proceedings  against  the  order  for 
any  claims  which  I  may  have  until  I  have  first  exhausted  all  remedy  of  ap- 
peal within  the  order  as  prescribed  by  its  laws.    I  further  promise  that  I 
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will  do  all  that  la  within  my  power  to  increase  the  membership  of  the  order 
and  will  endeavor  to  inflnence  at  least  three  of  my  friends  to  Join  said  order 
during  each  six-year  period."  • 

In  Paskusz  v.  Philadeli*ia  Casualty  Co.,  213  N.  Y.  page  22,  106 
N.  E.  749,  Ann.  Cas.  191 5 A,  652,  the  language  of  Janneck  v.  Metropol- 
itan Life  Ins.  Co.,  162  N.  Y.  page  574,  57  N.  E.  182,  is  quoted,  and  is 
as  follows: 

"Insurance  contracts,  above  all  others,  should  be  clear  and  explicit  In 
their  terms.  They  should  not  be  couched  in  language  as  to  the  constrnctlon 
of  which  lawyers  and  courts  may  honestly  differ.  In  a  word,  they  should 
be  80  plain  and  unambiguous  that  men  of  average  intelligence  who  invest  in 
these  contracts  may  know  and  understand  their  meaning  and  import" 

Unless  the  above  provisions  quoted  from  the  application  offend 
against  the  rule  laid  down  in  213  N.  Y.  22,  106  N.  E.  749,  Ann.  Cas. 
1915A,  652,  above  quoted,  I  do  not  see  how  the  plaintiff  can  recover. 
It  is  provided  in  the  application,  made  a  part  of  the  policy : 

"That  all  applications  for  loans  on  account  of  disability  are  subject  to 
the  approval  of  the  Supreme  Medical  Examiner,  and  may  be  rejected  or  re- 
duced in  amount  at  his  option,  subject  to  appeal  to  the  Supreme  Council, 
whose  action  thereon  shall  be  linaL" 

The  plaintiff  did  not  appeal  from  the  action  of  the  Supreme  Medical 
Examiner,  but  accepted  the  $90  and  brought  her  action  against  the 
defendant.  By  the  provisions  of  her  application  as  a  foundation  for 
her  certificate,  she  agreed  that  she  would  not  sue,  but  would  be  bound 
by  the  action  of  the  defendant's  proper  officer.  Does  this  provision 
in  the  policy  and  application  offend  further  against  the  rule  that  the 
provisions  must  be  fair  and  reasonable?  A  rule  subject  much  more 
to  that  criticism  is  quoted  in  the  action  of  Wexner  v.  Gruenapple,  127 
App.  Div.  179,  111  N.  Y.  Supp.  280.  That  was  a  decision  of  the  Ap- 
pellate Division  of  the  Second  Department.  It  was  there  held  that  the 
plaintiff  was  bound  by  that  provision  of  the  by-laws.  The  same  hold- 
ing, in  effect,  is  found  in  Stanton  v.  Eccentric  Ass'n  of  Firemen,  etc., 
130  App.  Div.  129,  114  N.  Y.  Supp.  480. 

Plaintiff  testified  upon  the  trial  that  she  did  not  reach  any  under- 
standing with  the  adjuster,  but  the  evidence  shows  that  the  claim  was 
allowed  at  the  amount  which  witness  Howes  testified  he  agreed  upon 
with  plaintiff  and  she  accepted  it.  She  does  testify  that  she  accepted  it 
under  protest,  but  I  have  no  hesitation  in  finding  that  she  agreed  to 
accept  six  weeks  at  $15  a  week. 

For  these  two  reasons  alluded  to  the  plaintiff  must  fail.  The  evi- 
dence is  not  clear  that  she  was  disabled  over  six  weeks,  and  had  a 
nurse  only  about  two  weeks,  besides  a  few  days  spent  in  the  hospital. 

Complaint  dismissed,  with  costs. 
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KAHIjf  et  al.  v,  MAHLER  CO.    (No.  7541.) 
(Supreme  Court,  Appellate  Division,  First  Department.    July  9,  1915.) 

1.  CoNTBACTs  ®=»280 — ^Action  fob  Breach— Bight  of  Recovkbt. 

Wliere  defendant  licensed  plaintiffs  to  use  designated  shelving  and 
showcases  on  the  main  floor  of  its  store,  and  tables  In  the  main  hall 
thereof,  and  agreed  to  allow  plaintiffs,  as  licensees,  a  window  display, 
and  to  furnish  light,  heat,  and  delivery  for  five  years,  the  use  to  be  sub- 
ject to  rules  and  regulations  that  the  owner  should  make,  and  plain- 
tiffs purchased  defendant's  entire  stock  of  jewelry,  leather  goods,  etc.,  at 
50  per  cent  of  the  retail  price,  and  were  to  pay  defendant  20  per  cent,  of 
the  first  year's  net  sales  and  17  per  cent,  of  the  net  soles  thereafter,  the 
acts  of  defendant  in  discontinuing  all  but  Its  shoe  and  hosiery  depart- 
ments, in  closing  the  basement,  and  in  taking  away  the  window  dis- 
play and  giving  plaintiffs  a  less  desirable  space,  were  not  a  breach 
of  Its  contract,  so  as  to  make  It  liable  to  plaintiffs  In  damages. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Ceut  Dig.  §}  1249-12S0: 
Dec.  Dig.  <g=>280.] 

2.  DAifAOEs  «=3l59 — Bbeach  of  Contbact— Isstjes  and  Proof. 

In  an  action  for  damages  for  breach  of  contract,  brought  on  September 
11,  1913,  neither  breach  of  contract  in  February,  1914,  nor  the  damage 
therefrom,  was  provable,  as  plaintiffs'  right  to  recover  must  be  tested 
by  what  occurred  prior  to  the  commencement  of  the  action. 

[Ed.  Note.— Fw  other  cases,  see  Damages,  Cent  Dig.  tS  429-438,  440- 
444,  447,  449-453;   Dec.  Dig.  <S=>159.] 

3.  Contracts  ^=9280 — Bbeach— Action  fob  Damaoes. 

In  such  case,  plaintiffs,  on  the  closing  of  the  store  within  the  term  of 
the  agreement,  had  a  cause  of  action  for  damages  sustained  from  being 
thereby  compelled  to  discontinue  their  bojsiness. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dl«.  U  124(^1280; 
Dec.  Dig.  <8=9280.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Albert  Kahn  and  others  against  the  Mahler  Company. 
Judgment  entered  on  a  verdict  for  plaintiffs,  motion  for  new  trial 
denied,  and  defendant  appeals.  Judgment  and  order  reversed,  and 
complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

John  Thomas  Smith,  of  New  York  City,  for  appellant 
Sidney  J.  Loeb,  of  New  York  City,  for  respondents. 

DOWLING,  J.  On  September  9,  1912,  the  defendant  was  prepar- 
ing to  open  a  department  store  in  premises  situated  at  the  corner  of 
Thirty-First  street  and  Sixth  avenue,  in  the  city  of  New  York,  but 
had  not  yet  actually  commenced  business.  It  entered  into  an  agree- 
ment in  writing  with  the  plaintiffs  on  that  date,  whereby  it  licensed 
the  plaintiffs,  among  other  things,  to — 

"use  the  shelving  and  showcases  (to  be  designated),  situated  on  the  main 
floor  of  its  store,  and  to  use  in  addition  the  tables  in  the  main  ball  thereof, 
when  furnished  with  material  satisfactory  to  the  owner,  and  to  allow  the 
licensee  a  window  display,  and  to  furnish  light,  heat,  and  delivery  for  the 
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period  of  Ato  years  from  the  date  hereof,  upon  the  conditions  hereinafter 
named,  to  be  used  by  the  licensee  exclusively  for  a  flrst-class  jewelry,  nov- 
elty, trunk,  bag,  and  leather  business  at  the  ecHe  cost  and  expenses  (^  the 
said  licensee,  and  subject  to  the  general  rules  and  regulations  that  the  own- 
er may  from  time  to  time  promulgate,  to  which  the  licensee,  for  itself  and 
employ^,  agrees  to  conform." 

Plaintiffs  agreed  to  conduct  such  a  business  for  the  period  named, 
and  to  purchase  from  the  defendant  its  entire  stock  of  jewelry,  novel- 
ties, and  leather  goods  then  in  the  store,  paying  for  the  same  50  per 
cent,  of  the  retail  price  thereof.  The  plaintiffs  were  to  pay  to  defend- 
ant, in  addition  to  the  said  sum,  20  per  cent,  on  the  net  sales  made  by 
them  during  the  first  year,  and  17  per  cent,  thereof  during  the  suc- 
ceeding years.  There  was  an  option  given  either  of  the  contracting 
parties  to  terminate  the  agreement  by  giving  six  mortths'  notice  in 
writing,  upon  a  violation  by  the  other  party  of  any  of  its  obligations 
under  the  agreement.  In  the  event  of  such  notice  being  given  by  the 
defendant  to  the  plaintiffs,  it  was  to  purchase  the  same  amount  of 
merchandise  as  the  plaintiffs  originally  had  bought  from  the  defend- 
ant, at  the  same  valuation,  namely,  50  per  cent,  of  the  retail  value  there- 
of. This  agreement  contained  no  clause  binding  the  defendant  to 
maintain  any  particular  form  of  business,  or  any  number  or  kind  of 
departments  therein.  Plaintiffs  commenced  business  in  the  premises 
in  question  on  November  7  or  8,  1912,  paying  $446  for  the  stock  of 
goods  then  on  hand  referred  to  in  the  agreement,  and  placing  their 
own  goods  for  sale  in  the  space  assigned  to  them.  Originally  they 
were  assigned  the  second  window  in  Thirty-First  street  from  Sixth 
avenue  to  make  their  window  display,  and  their  sales  space  was  the 
first  showcase  from  the  entrance  on  the  center  aisle,  covering  30  to 
40  running  feet.  They  were  also  assigned  a  space  in  the  basement 
of  about  40  square  feet  for  their  trunk  and  bag  department.  Busi- 
ness proceeded  from  said  date  until  July,  1913,  at  which  time  de- 
fendant made  its  business  one  entirely  in  shoes  and  hosiery,  closing 
out  all  the  other  departments  on  the  upper  floors  and  selling  the  mer- 
chandise therein  as  job  lots.  The  basement  had  been  closed  prior 
to  that  time,  and  when  customers  came  for  plaintiffs'  trunk  and  bag 
department,  permission  had  to  be  obtained  from  the  porter,  the  base- 
ment lit  up,  and  the  goods  uncovered,  as  no  other  business  was  carried 
on  there.  Their  window  display  was  also  taken  away  from  them,  and 
they  were  given  a  smaller  space  in  the  last  window  on  Thirty-First 
street.  At  the  same  time,  in  July,  1913,  the  defendant  assigned  the 
plaintiffs  a  different  space  for  their  goods  on  the  main  floor,  locating 
them  on  the  south  side  of  the  store,  about  20  feet  from  their  former 
location  and  running  to  the  elevator.  This  was  not  so  conspicuous 
a  site  as  the  former  one.  Thereafter  business  continued  growing 
gradually  less  until  in  February,  1914,  the  defendant  closed  its  en- 
tire store,  and  no  business  was  done  therein  after  that  date.  At  that 
time  plaintiffs  claim  to  have  had  a  stock  on  hand  amounting  to  $2,750, 
which  they  were  obliged  to  sell  as  a  job  lot  at  a  large  loss,  obtaining 
$475  for  the  merchandise  and  the  fixtures;  the  latter  having  been 
listed  at  $250.  Inventory  had  been  taken  January  2,  1914,  and  the 
goods  were  sold  February  6,  1914. 


Digitized  by 


Google 


480  154  NEW  YOEK  SUPPLEMENT  (Sup.  Ct. 

[1]  Plaintiff  has  recovered  judgment  upon  the  theory  that  the 
defendant  was  in  some  way  obhgated  not  to  change  its  business  from 
that  existing  or  contemplated  at  the  time  the  agreement  between  the 
parties  was  made.  There  is  no  doubt  that  under  this  agreement  the 
defendant,  not  only  had  the  right  to  originally  assign  the  space  which 
the  plaintiffs  were  to  occupy  for  the  sale  of  their  goods,  but  could  from 
time  to  time  change  the  same  and  assign  a  different  location  for  plain- 
tiffs' business  within  the  store  and  for  display  in  its  windows.  It  is 
also  clear  that  plaintiffs  could  not  compel  the  defendant  to  continue 
any  specified  number  of  departments  in  its  store.  As  a  matter  of 
fact,  when  the  agreement  between  the  parties  was  made  the  defendant 
had  not  yet  opened  its  store  for  business,  and  plaintiffs  did  not  com- 
mence their  operations  until  two  months  thereafter.  There  is  no 
prayer  for  the  reformation  of  the  agreement  between  the  parties,  no 
allegation  of  misrepresentation,  and  no  relief  sought  upon  the  ground 
that  defendant  induced  plaintiffs  to  enter  into  the  agreement  by  any 
representation  as  to  their  purpose  of  continuing  the  departments  they 
then  proposed  to  maintain,  when  they  had  in  fact  no  such  purpose. 
All  that  plaintiffs  have  shown  is  the  making  of  an  agreement  by  which 
they  were  entitled  to  the  use  of  certain  space  to  be  designated  by  de- 
fendant for  the  conduct  of  their  business  in  defendant's  premises,  and 
such  space  they  concededly  were  in  possession  of  when  this  action  was 
brought,  viz.,  September  11,  1913. 

[2]  Upon  the  trial  plaintiffs  proved  no  damage  caused  to  them  by 
any  breach  of  the  agreement  down  to  the  time  of  the  commencement 
of  this  action,  which  is  purely  one  at  law  for  damages  for  breach  of 
contract.  They  were  allowed,  however,  over  the  objection  of  the  de- 
fendant, to  prove  their  damage  down  to  the  closing  of  the  premises 
in  February,  1914,  and  the  loss  caused  to  them  on  that  date  by  the 
enforced  sale  of  their  stock  of  goods.  While  upon  this  record  the 
plaintiffs  established  the  breach  of  the  agreement  in  February,  1914, 
when  the  defendant  closed  its  place  of  business  and  prevented 
plaintiffs  from  continuing  to  do  business  therein  (which  under 
the  agreement  it  had  no  right  to  do),  and  while  plaintiffs  have  proven 
their  damages  for  such  breach,  neither  such  breach  nor  such  damage 
was  provable  in  this  action,  in  which  plaintiffs'  right  to  recover  must 
be  tested  by  what  occurred  prior  to  the  date  of  the  commencement  of  the 
action.  The  plaintiffs  not  being  entitled  to  any  particular  space  in  the 
defendant's  store,  save  as  the  latter  might  designate  it,  and  the  de- 
fendant not  having  refused  to  allow  plaintiffs  to  conduct  their  busi- 
ness therein  down  to  the  time  of  the  commencement  of  the  action, 
but  plaintiffs  being  then  actually  in  possession  of  the  space  assigned 
them  under  the  agreement,  and  the  agreement  not  requiring  the  de- 
fendant to  maintain  any  certain  number  of  departments,  nor  in  fact 
any  department  whatever,  in  its  store  during  the  time  of  the  continu- 
ance of  the  agreement,  there  was  no  breach  of  the  agreement  by  the 
defendant  down  to  the  time  of  the  commencement  of  this  action,  and 
the  plaintiffs,  therefore,  were  not  entitled  to  recover  therein. 

[3]  Their  only  cause  of  action  is  one  for  the  breach  of  the  agree- 
ment by  the  defendant  in  February,  1914,  when  it  closed  its  entire 


Digitized  by 


Google 


Sup.  Ct.)  KOLBBENBB  T.  BOB  481 

place  of  business,  and  c(wnpelled  the  plaintiffs  to  desist  from  further 
doing  business  therein.  In  such  an  action  they  can  recover  the  dam- 
ages they  have  sustained. 

The  judgment  and  order  appealed  from  will  therefore  be  reversed, 
with  costs  to  the  appellant,  and  judgment  directed  in  favor  of  the 
defendant,  dismissing  the  complaint  of  the  plaintiflFs  herein,  with  costs. 
Order  filed.    All  concur. 


KOLBRENEB  T.  BOB  et  al.    CNo.  7488.) 
(Sapreme  Court,  Appellate  Divlalon,  First  Department    July  9,  1915.) 

1.  LtANDLOBD    AND   TENANT   ®=»165 — INJUBT   TO   THIHD   PERSON— IiIABILITr    OF 

I1ANDT.O8D. 

A  lessee  was  not  liable  for  injury  to  a  plumber,  who  had  done  some 
w;ark  for  a  tenant  and  was  Injured  by  the  negligence  of  the  employ^  of 
aiiotber  tenant 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §§ 
630,  631,  63a-637,  640,  641 ;  Dec  Dig.  <S=»165.] 

2.  Landlobd  and  Tenant  (8=»169 — Injtiby  to  Thibd  Pebson — Question  fob 

JtJBT — Compliance  wtth  Building  Code. 

Evidence  In  an  action  against  a  lessee  for  Injury  to  a  third  person 
from  a  bale  falling  down  the  holstway  from  the  floor  of  a  subtenant,  held, 
that  whether  the  holstway  was  constructed  and  maintained  as  required 
by  Building  Code,  §§  95,  96,  was  a  question  for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |§ 
044-«46,  664-667,  681-684 ;    Dec.  Dig.  «=>169.] 
8.  Landlobd  and  Tenant  ®=3l65 — Injubt  to  Tenant— Hoibtwat—Liabil- 

ITT. 

Although  the  Building  Code  requires  that  the  guards  or  gates  around 
a  holstway  shaft  at  eadi  floor  shall  be  kept  closed  when  not  in  use,  and 
that  the  trapdoors  shall  be  closed  at  the  close  of  business  on  each  day,  no 
duty  devolves  ujxjn  the  lessor  to  close  the  trapdoors,  or  to  supervise  the 
work  of  his  tenants  In  using  the  holstway  during  business  hours,  and  if 
he  prc^)erly  constructs  and  maintains  the  holstway  he  Is  not  liable  for 
accidents  resulting  from  Its  use  by  his  tenants  or  others. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  IMg.  {| 
630,  631,  633-637,  640,  641 :  Dec.  Dig.  «S=3l65.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Peter  Kolbrener  against  Herman  D.  Bob  and  another. 
From  a  judgment  entered  upon  a  verdict  in  favor  of  plaintiff,  and 
from  an  order  denying  their  motion  for  a  new  trial,  defendants  ap- 
peal.   Judgment  and  order  reversed,  and  new  trial  ordered. 

See,  also,  159  App.  Div.  901,  143  N.  Y.  Supp.  1126. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

F.  Wright  Moxley,  of  New  York  City  Qames  J.  Mahoney,  of  New 
York  City,  on  the  brief),  for  appellants. 

Moses  Feltenstein,  of  New  York  City  (Isadore  Apfel,  of  New 
York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  appellants  were  lessees  for  a  term  of  five 
years  of  the  six  upper  floors  of  a  loft  building  known  as  No.  66  Co- 
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lumbia  street,  borough  of  Manhattan,  New  York,  and  they  sublet  the 
several  lofts  to  various  tenants.  On  the  4th  day  of  October,  1909, 
the  plaintiff  did  some  plumbing  work  on  the  third  floor  for  one  of 
the  subtenants.  Access  to  the  building  was  through  a  door  on  the 
ground  floor  and  along  that  floor  under  a  shaft  or  hoistway  of  the 
dimensions  of  four  by  five  feet,  which  extended  to  the  roof  and  was 
used  by  the  tenants  for  hoisting  and  lowering  their  goods  by  means 
of  a  rope  passing  over  a  pulley  at  the  top  of  the  shaft..  Early  in  the 
afternoon  the  plaintiff,  after  finishing  his  work,  descended  the  stairs, 
and  while  passing  out  on  the  ground  floor  under  this  hoistway  was 
struck  by  a  bag  or  bale  of  goods,  consisting  of  canvas  or  woolen 
linings  and  weighing  some  300  or  400  pounds,  which  fell  from  the 
sixth  floor.  The  recovery  was  for  the  injuries  thus  sustained.  He  had 
been  in  and  left  the  building  that  day  shortly  before,  and  had  ob- 
served the  hoistway,  and  evidently  inferred  from  the  suspended  rope 
the  use  which  was  made  of  it,  and  he  took  the  precaution  to  observe, 
before  passing  under  the  hoistway,  that  the  rope  suspended  in  the 
shaft  was  stationary,  and  that  the  hoist  apparently  was  not  in  use. 
Three  bales  of  goods,  including  the  one  which  fell,  had  just  been  de- 
livered by  express  to  tenants  on  the  sixth  floor.  An  employe  of  the 
tenants,  on  being  notified  of  the  arrival  of  the  goods,  lowered  a  tongs 
attached  to  one  end  of  the  rope,  and  the  expressman  placed  the  bales 
of  goods  on  the  tongs,  one  on  top  of  another,  and  the  employe  pulled 
them  up  and  swung  them  in  onto  the  sixth  floor,  leaving  them,  on 
taking  them  from  the  tongs,  one  on  top  of  another  as  they  came  up, 
within  about  one  foot  of  the  edge  of  the  shaft,  and  then  proceeded 
to  drag  them  into  his  employer's  shop  on  that  floor.  On  returning, 
after  thus  removing  the  top  bag,  he  discovered  that  the  middle  bag 
had  disappeared.  It  evidently  had  rolled  off,  for  it  was  down  at  the 
foot  of  the  shaft 

The  action  was  originally  brought  against  the  owner,  the  tenants 
whose  employe  was  handling  the  goods  which  fell,  and  the  appellants ; 
but  the  record  shows  that  the  other  defendants  had  been  "eliminated 
on  plaintiff's  motion."  A  former  verdict  in  favor  of  plaintiff  was 
set  aside  by  the  trial  court  on  the  ground  that  it  was  excessive  and 
against  the  weight  of  the  evidence.  This  court  affirmed  the  order 
without  opinion ;  but  the  questions  now  raised  on  the  defendants'  ap- 
peal were  not  then  presented  and  could  not  be  considered. 

[1,2]  Manifestly  the  appellants  are  not  liable  for  the  n^ligent  acts 
of  the  employes  of  their  tenants.  The  only  possible  theory  on  which 
they  could  be  held  liable  would  be  for  the  condition  of  the  premises. 
The  leases  to  the  subtenants  are  not  in  evidence;  but  it  is  perhaps 
to  be  inferred  that  the  appellants  furnished  the  hoistway  and  hoisting 
apparatus  for  the  use  of  all  their  tenants,  inasmuch  as  each  trial  of 
the  case  has  been  had  on  that  theory.  On  the  trial  now  under  review 
it  was  claimed  that  the  hoistway  was  not  constructed  and  maintained 
in  accordance  with  the  requirements  of  sections  95  and  96  of  the  Build- 
ing Code.  On  the  part  of  plaintiff  evidence  was  given  tending  to 
show  that  the  hoistway  was  not  constructed  in  accordance  with  the 
provisions  of  section  95  of  the  Building  Code,  in  that  "it  was  not  in- 
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dosed  in  walls  constructed  of  brick  or  other  fireproof  material  and 
provided  with  fireproof  doors,"  and  tiiat  "the  openings  thereof  through 
and  upon  each  floor"  were  not  "provided  with  and  protected  by  a  sub- 
stantial g^ard  or  gate  and  with  such  good  and  sufficient  trapdoors  as 
may  be  directed  and  approved  by  the  department  of  buildings"  as 
required  where  the  hoistway  is  not  so  inclosed  by  brick  or  other  fire- 
proof walls  and  with  fireproof  doors;  but  that  evidence  was  contro- 
verted, and  thus  questions  of  fact  were  presented. 

[3]  The  court  refused  to  instruct  the  jury  that  if,  on  their  determi- 
nation of  the  controverted  facts,  trapdoors  were  required,  they  were 
not  required  to  be  dosed  until  the  close  of  business.  That  is  the  only 
requirement  of  the  Building  Code"  with  respect  to  closing  the  trap- 
doors ;  but  it  is  evident  that  the  attention  of  the  learned  trial  court 
was  not  drawn  to  that  provision,  and  evidently  it  was  inadvertently 
overlooked,  for  the  remarks  made  by  the  court  in  declining  the  re- 
quest indicate  that  the  court  deemed  the  question  as  to  when  Uie  doors 
should  be  closed  one  to  be  determined  exclusively  by  the  test  of  rea- 
sonable care.  The  Building  Code  required  that  the  guards  or  gates 
around  the  shaft  at  each  floor  should  be  kept  dosed  when  not  in  use, 
and  by  providing  in  the  same  connection  that  the  trapdoors  should 
be  closed  at  the  close  of  business  on  each  day  manifestly  it  was  recog- 
nized that  it  would  not  be  reasonable  to  require  that  they  be  kept 
closed  when  not  in  use  during  business  hours,  for  that  would  require 
work  at  all  floors  before  and  after  using  the  hoistway  for  a  single 
haul  at  one  floor.  The  jury  must  have  understood,  from  the  ground 
assigned  by  the  court  for  denying  this  request,  that  if  trapdoors  were 
required  the  duty  devolved  on  the  appellants  not  only  to  furnish  them, 
but  to  keep  them  closed  if  reasonable  care  required  that  they  should 
be  closed,  for  the  court  had  already  refused  to  instruct  the  jury  that 
the  duty  of  closing  trapdoors  was  on  the  party  using  them,  and  said 
on  declining  so  to  charge: 

"I  leave  that  entirely  to  the  Jniy  upon  the  queetlon  as  to  whether  or  not 
these  defendants  were  negligent  and  exercising  tlie  degree  of  care  that  a 
reasonably  prudent  person  ought  to  exercise  under  the  circumstances,  and 
that  does  not  mean,  gentlemen,  the  highest  degree  of  care." 

And  he  further  said: 

"If  you. find  that  the  condition  of  the  shaft  was  not  reasonably  safe,  and 
that  this  accident  happened  because  of  that  condition,  you  may  find  the 
defendants  guilty  of  negligence." 

We  are  of  opinion  that  no  duty  devolved  upon  the  appellants  to 
dose  the  trapdoors  or  to  supervise  the  work  of  thdr  tenants  in  using 
the  hoistway  during  business  hours.  If  the  appellants  properly  con- 
structed and  maintained  the  hoistway,  they  are  not  liable  for  accidents 
resulting  from  the  use  thereof  by  their  tenants  or  others.  The  re- 
fusal of  the  court  to  charge  as  thus  requested  constitutes  prejudicial 
error  and  requires  a  reversal. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appdlants  to  abide  the  event  Order 
filed.    All  concur. 
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SHERMAN  V.  PEOPLE  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1915.) 

1,  Ebcheat  €=>6 — Pbopeett  Subject  to  Esohb^at— Evidence. 

Affidavits  wbich  aver  that  in  the  opinion  of  the  afiRants  a  holder  of 
the  record  title  to  land  died  without  heirs  at  law,  leaving  surviving  only 
his  widow,  present  mere  conclusions  of  the  afflants,  and  are  insufficient  to 
establish  as  a  fact  that  the  holder  died  without  heirs  at  law,  and  the 
property  may  not  be  escheated  to  the  state. 

[Ed.  Note. — For  other  cases,  see  Escheat,  Cent  Dig.  SS  7-17,  24;  Dec. 
Dig.  <8=»6.] 

2.  EecHEAT  «=>S — Pkopebty  Subject  to  Escheat — Statutobt  Pbovisiows. 

A  statute  which  releases  any  interest  which  the  state  might  have  in 
premises  to  an  individual  does  not  confer  title  in  the  individual,  where 
the  holder  of  the  record  title  to  the  land  left  heirs  at  law,  so  that  the 
property  did  not  escheat  to  the  state. 

[Ed.  Note. — For  other  cases,  see  Escheat,  Cent  Dig.  H  20-22;  Dec. 
Dig.  <8=»8.] 

S.  Recoeds  €=>9 — Reoistbatioit  oFTrnjESTO  Land — Statutoey  Pbovisions — 
Actions. 

In  an  action  to  register  a  title,  an  apparent  cloud  on  the  title  may  be 
removed ;  but  a  valid  lien  on  or  dalm  to  the  property  cannot  be  destroyed. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  ®=»9.] 

4.  Recoeds  €=»9 — Reoistbation  or  Titlb  to  Land — Pabties. 

Under  Real  Property  Law  (Consol.  Laws,  c.  50)  f  3T9,  providing  that  the 
summons  and  complaint  in  an  action  to  register  title  shall  name  as  par- 
ties all  persons  having  or  claiming  any  right  or  Interest  in  or  lien  on  the 
property  or  any  part  thereof,  as  shown  by  the  examiner's  certificate  of 
title,  and  that  the  complaint  shall  contain  the  names  and  post  office 
addresses  of  defendants  as  far  as  known  or  can  reasonably  be  ascertained, 
together  with  a  description  of  those  whose  names  are  unknown,  as  pro- 
vided by  Code  Civ.  Proc.  $  451,  a  description  ot  heirs  of  a  deceased  hold- 
er of  record  title  as  "all  other  persons,  if  any,  having  any  right  or  Inter- 
est," is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  4s»9.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  D.  Sherman  against  the  People  of  the  State  of 
New  York  and  others.  From  a  judgment  for  plaintiff,  the  People 
appeal.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Robert  P.  Beyer,  Dep.  Atty.  Gen.,  for  the  People. 
Gilbert  Ray  Hawes,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Action  under  article  12  of  the  Real  Property 
Law  (chapter  52,  Laws  of  1909,  as  amended  by  chapter  627,  Laws  of 
1910)  to  register  in  the  plaintiff  the  title  to  certain  real  property.  No. 
415  West  150th  street,  in  the  city  of  New  York.  After  trial  at 
Special  Term,  judgment  was  entered  in  favor  of  the  plaintiff,  with 
costs  against  the  people.  From  this  judgment  the  Attorney  General 
appeals. 

On  the  18th  of  June,  1851,  the  holder  of  the  record  title  to  the 
premises  in  question  conveyed  the  same  to  one  Edward  Welsh,  and 
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there  is  nothing  in  the  record  to  show  that  his  title  has  ever  been  di- 
vested. On  the  15th  of  September,  1870,  Margaret  Welsh,  the  wife  of 
Edward  Welsh,  conveyed  the  premises  to  one  David  Duane. 

[1,  2]  It  is  contended  on  the  part  of  the  respondent  that  the  affi- 
davits of  certain  neighbors  of  Edward  Welsh,  taken  in  1889,  show 
that  in  the  opinion  of  the  respective  affiants  Edward  Welsh  died  with- 
out heirs  at  law  and  leaving  him  surviving  only  his  widow,  Margaret 
Welsh,  and  therefore  the  title  to  the  property  escheated  to  the  state 
of  New  York.  The  trouble  in  this  respect  is  that  the  affidavits  pre- 
sented mere  conclusions  on  the  part  of  tlie  affiants  and  are  wholly  in- 
sufficient to  establish,  as  a  fact,  that  Edward  Welsh  died  without  leav- 
ing heirs  at  law.  It  appears  that  in  1871,  by  an  act  of  the  Legisla- 
ture, the  state  of  New  York  released  any  interest  which  it  might 
have  in  the  premises  to  David  Duane ;  and  for  that  reason  it  is  urged 
the  title  of  the  plaintift'  is  good  and  he  is  entitled  to  have  the  same 
registered  under  the  statute.  If  Edward  Welsh  left  heirs  at  law,  then 
the  title  did  not  escheat  to  the  state  and  the  act  of  the  Legislature 
transferred  no  title  because  the  state  had  none. 

[3,  4]  Neither  Edward  Welsh,  nor  those  claiming  under  him,  were 
made  parties  to  the  action.  The  plaintiff,  however,  contends  that  they 
are  included  in  the  omnibus  clause  of  the  summons  and  complaint 
under  the  description : 

*'AU  other  persons,  U  any,  having  any  rl^t  or  Interest  in,  or  lien  upon, 
the  property  affected  by  this  acttcm,  or  any  part  thereof." 

Section  379  of  the  Real  Property  Law  provides  that  the  summons 
and  complaint  "shall  name  as  parties  to  the  action  all  persons  having 
or  claiming  any  right  or  interest  in  or  lien  upon  the  property,  or  any 
part  thereof,  as  shown  by  the  examiner's  certificate  of  title."  The 
section  further  provides  that  the  complaint  shall  contain  the  names 
and  post  office  addresses  of  the  defendants,  as  far  as  known,  or  can 
reasonably  be  ascertained,  together  with  a  description  of  those  whose 
names  are  unknown,  as  prescribed  by  section  451  of  the  Code  of  Civil 
Procedure;  that  is,  such  a  description  as  will  identify  the  defend- 
ants and  serve  to  notify  them  of  the  pendency  of  the  action. 

In  actions  brought  to  register  titles,  the  object  and  purpose  of  the 
statute  must  always  be  kept  in  mind.  It  is  to  register  good  titles,  and 
not,  by  judicial  decree,  cure  bad  ones.  Partenf elder  v.  People,  211  N. 
Y.  355,  105  N.  E.  675.    The  statute  itself  provides  that: 

"No  Judgment  of  registration  shall  be  made,  aniess  the  court  \a  satisfied 
that  the  title  to  be  registered  accordingly  Is  free  from  reasonable  doubt" 
Section  391. 

"It,"  says  the  court  in  Barkenthien  v.  People,  213  N.  Y.  554,  107 
N.  E.  1034,  "was  not  the  intent  of  the  statute,  as  seems  to  be  supposed, 
that  the  title  of  a  defendant,  who,  for  example,  defaults  after  sub- 
stituted service,  should  be  transferred  by  the  court  to  the  plaintiff. 
If  properly  administered  the  statute  will  serve  a  useful  purpose.  But 
extreme  care  must  be  exercised  by  the  courts  in  granting  judgments 
which  are  to  be  conclusive  on  all  the  world."  In  an  action  under 
this  statute  an  apparent  cloud  upon  the  title  to  real  estate  may  be 


Digitized  by 


Google 


486  154  NSW  YORK  SUPPLBHENT  (Sup.  Ct. 

removed,  but  a  valid  lien  upon  or  legal  claim  to  such  real  estate  can- 
not be  extinguished  or  destroyed  in  this  way. 

A  question  quite  similar  to  the  one  here  presented  was  recently 
before  the  court  in  Belmont  Powell  Holding  Company  v.  Serial  Build- 
ing Loan  &  Savings  Institution  (Sup.)  152  N.  Y.  Supp.  868.  In  dis- 
posing of  the  same  the  court  said : 

"Tbe  power  to  register  a  title  wblch  may  be  concluBlve  against  absent  hrirs 
or  others  baring  interests  in  tbe  property  should  not  be  permitted  to  do  away 
with  tbe  usual  precautions  to  give  notice  to  such  heirs.  Here  the  name  of 
Wlilte  was  not  In  the  summons.  Had  it  so  appeared,  it  might  have  reached 
tbe  attention  of  some  of  the  family.  With  that  essential  wholly  left  out,  and 
no  other  notice  then  tbe  general  designation  of  'all  other  persons,'  we  cannot 
say  that  the  title  of  such  absentees  has  been  transferred  over  to  tbe  plain- 
tiff by  th3s  proceeding  by  publication." 

In  the  case  before  us  the  record  title,  as  indicated,  is  in  Edward 
Welsh,  and  yet  the  name  of  Welsh  does  not  appear  in  the  summons. 
The  publication  gave  no  notice  whatever  of  the  pendency  of  the  ac- 
tion to  the  heirs  of  Welsh,  if  any,  unless  they  are  included  in  the 
clause  of  "all  other  persons,  if  any,  having  any  right  or  interest." 

We  do  not  think  this  is  a  sufficient  description  of  such  heirs,  nor 
do  we  think  there  is  sufficient  evidence  to  sustain  the  finding  of  ad- 
verse possession,  if  such  finding  be  deemed  one  of  fact.  See  Par- 
tenfelder  v.  People,  157  App.  Div.  462,  142  N.  Y.  Supp.  915,  affirmed 
2U  N.  Y.  355,  105  N.  E.  675;  City  &  Suburban  Homes  Co.  v.  People, 
157  App.  Div.  459,  142  N.  Y.  Supp.  924. 

Upon  the  ground,  therefore,  that  the  heirs  of  Edward  Welsh,  if 
any,  were  not  named  in  the  summons,  and  that  the  evidence  of  ad- 
verse possession  is  insufficient,  the  judgment  is  reversed,  with  costs, 
and  the  complaint  dismissed,  with  costs. 


ANDHBWS  T.  GABDINBR.     (No.  7543.) 
(Supreme  CJourt,  Appellate  Division,  First  Department.    July  9,  1915.) 

1.  LiBEi.  AND  Slandeb  ^=36 — Pbivh-eok— MATEaiALiTT  or  Statements. 

PlaintlfTs  firm  represented  a  medical  society  and  took  an  active  part 
in  bringing  about  the  prosecution  of  a  physician  for  performing  an  aibor- 
tlon,  and  subsequently  prepared  a  communication  to  the  Governor  In 
the  nature  of  a  protest  against  the  granting  of  a  pardon.  The  com- 
munication was  signed  by  the  society  by  various  of  its  oQlcers,  and 
plaintiff  also  signed  it  in  the  name  of  his  firm  as  counsel  to  the  so- 
ciety. Nearly  five  years  later  defendant,  an  attorney,  wrote  the  Gov- 
ernor a  letter  concerning  a  pending  application  for  a  pardon,  which  nei- 
ther referred  to  the  medical  society's  communication  nor  denied  tbe 
facts  therein  stated,  but  which  contained  defamatory  statements  about 
plaintiff's  character.  Held,  that  tbe  fact  tbat  plaintiff  signed  tbe  com- 
munication from  the  medical  society  did  not  make  such  statements  con- 
cerning his  character  material  and  relevant,  so  as  to  be  privileged,  as- 
suming that  the  rule  of  absolute  privilege  applies  to  such  proceedings  be- 
fore the  Governor. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  i{  114, 
115 ;   Dec  Dig.  «=»36.1 
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2.  LiBEi,  AWD  Slandek  €=»36 — PBivrLEGE— Matbmamtt  of  StateKekts. 

If  an  attorney  was  acting  professionally  in  writing  a  letter  to  the  Crov- 
ernor  concerning  an  aK>llcation  for  a  pardon,  in  which  he  made  de- 
famatory statements  concerning  the  character  of  another  attorney,  his 
statements  were  privileged  only  so  far  as  they  were  material  and  rele- 
vant, or  he  had  reasonable  and  probable  canse  to  believe  that  they  were 
material  and  relevant,  to  the  application  for  the  pardon. 

TEd.  Note. — For  other  cases,  see  lilhel  and  Slander,  Cent  Dig.  {{  114, 
115;  Dec  Dig.  <g=>36.] 

3.  LiBEi.  AND  Slandeb  $=>101 — Pbestjmptions  and  Burden  or  Proof. 

Presumptively  defamatory  statements  concerning  an  attorney  who  as- 
sisted In  a  prosecution,  contained  in  a  letter  written  by  another  attorney 
to  the  Governor  relative  to  an  application  for  a  pardon,  were  not  rele- 
'  vant  and  material,  and  In  a  suit  for  libel  the  writer  of  sucii  letter  bad  the 
burden  of  showing  that  they  were  material  and  relevant. 

[Ed.  Note. — For  other  cases,  see  Uhel  and  Slander,  Cent  Dig.  {|  150, 
273,  275-2S0;   Dec.  Dig.  <e=»101.] 

4.  LiBBi.  and   Slandeb  ^=>44,  51 — Privilege— Malice. 

If  an  attorney,  In  writing  to  the  Governor  concerning  an  application 
for  n  pardon  was  not  acting  professionally,  but  merely  exerdshig  a  right 
of  citizenship  to  memorialize  the  Governor  on  a  matter  of  general  pub- 
lic concern,  the  statements  in  his  letter  were  only  quallfledly  privileged, 
and  the  prlvll^e  was  lost  if  he  acted  with  express  maUce. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {§  133- 
137,  149;   Dec  Dig.  <g=»44,  51.] 

C.  Libel  and  Slandeb  <S=9ll2 — Sufficiency  of  Evidence— Malice. 

Tliat  a  letter  containing  defamatory  statements  which  are  quallfledly 
privil^ed  was  written  with  express  malice  may  be  Inferred  from  the  na- 
ture and  the  ardent  tone  of  the  letter. 

[Ed.  Note. — For  other  cases,  see  libel  and  Slander,  Cent  Dig.  H  325- 
841;  Dec  Dig.  <3=>U2.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Champe  S.  Andrews  against  Asa  Bird  Gardiner.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  made  on  motion 
of  the  attorney  for  the  defendant  at  the  commencement  of  the  trial, 
and  on  certain  admissions  made  during  the  argument  of  the  motion, 
plaintiiT  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Louis  Sturcke,  of  New  York  City,  for  appellant. 

George  Edwin  Joseph,  of  New  York  City,  for  respondent 

LA.UGHLIN,  J.  [1]  This  is  an  action  for  libel.  On  a  former  trial 
the  complaint  was  dismissed  at  the  close  of  the  plaintiff's  case,  on  the 
theory  that  the  rule  of  absolute  privilege  applied  to  the  communica- 
tion alleged  to  be  libelous,  and  on  appeal  this  court  reversed  the  judg- 
ment and  granted  a  new  trial.  165  App.  Div.  595,  150  N.  Y.  Supp. 
891.  The  case  was  brought  to  trial  again,  and  after  the  impanelment 
of  the  jury  and  the  opening,  counsel  for  plaintiflE  offered  in  evidence 
a  certified  copy  of  the  letter  written  by  the  defendant,  a  copy  of 
which  is  set  forth  in  the  complaint,  and  it  was  admitted  that  the  signa- 
ture and  postscript  to  the  original  were  in  the  handwriting  of  the  de- 
fendant and  that  he  published  the  letter  by  transmitting  it  to  the 
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Governor.  Plaintiff  then  took  the  stand  in  his  own  behalf,  and  testi- 
fied with  respect  to  his  admission  to  and  practice  at  the  bar,  and  gave 
further  evidence  tending  to  show  that  he  was  and  long  had  been  a 
member  in  good  standing  of  the  Bar  Association  of  the  Coimty  of 
New  York  and  of  the  American  Bar  Association. 

By  his  testimony  given  on  cross-examination  it  appears  that  he  and 
his  firm  represented  the  Medical  Society  of  the  County  of  New  York 
and  took  an  active  part  for  their  client  in  bringing  about  the  prosecu- 
tion of  Dr.  Conrad  for  the  crime  of  abortion,  of  which  he  was  con- 
victed; that  the  Medical  Society  became  aware  of  an  application  by 
Dr.  Conrad  to  Governor  Higgins  for  a  pardon  made  on  the  5th  day 
of  April,  1906,  and  prepared  a  communication  in  the  nature  of  a  pro- 
test or  remonstrance  against  the  granting  of  the  application ;  that  this 
communication  was  submitted  to  the  plaintiff  for  correction,  and  that 
he  made  certain  corrections,  and  may  have  made  corrections  with 
respect  to  statements  of  fact  based  upon  his  knowledge  acquired  at 
the  time  of  the  prosecution,  but  as  to  whether  or  not  he  made  any  cor- 
rections of  fact  he  could  not  say;  that  the  cranmunication  was  then 
signed  in  the  name  of  the  Medical  Society  by  its  president,  vice-presi- 
dents, secretaries,  treasurer,  and  by  the  chairman  and  four  other  mem- 
bers of  the  board  of  censors,  and  after  these  signatures  the  plaintiff 
subscribed  the  name  of  his  firm  as  counsel  to  the  society;  that  the 
communication  by  the  Medical  Society  was  dated  on  the  19th  of  April, 
1906,  and  was  transmitted  to  the  Governor  by  plaintiff  with  a  letter, 
signed  by  the  plaintiff  in  his  firm  name,  stating  that  the  society  desired 
to  file  the  communication  as  a  protest  against  the  pardon  of  Dr.  Con- 
rad, an  application  for  which  it  understood  was  pending.  The  com- 
munication from  the  society  and  the  letter  transmitting  it  constitute 
the  only  evidence  which  was  not  before  this  court  on  the  former  ap- 
peal. 

It  is  now  claimed  that  this  evidence  presents  the  case  in  quite  a 
new  light,  and  that  the  plaintiff  by  subscribing,  in  the  name  of  his 
firm  as  counsel,  the  communication  protesting  against  the  granting  of 
the  application  for  the  pardon,  in  effect  became  a  witness  on  the  ap- 
plication, and  that  his  private  and  professional  character  became  sub- 
ject to  attack  for  the  purpose  of  discrediting  him,  and  thereby  dis- 
crediting the  protest.  The  alleged  libelous  letter  of  the  defendant 
was  addressed  to  Governor  Dix  on  the  21st  day  of  March,  1911,  and 
it  contains  no  reference  to  the  communication  of  the  Medical  Society 
addressed  to  Governor  Higgins  nearly  five  years  before ;  nor  does  it 
expressly  or  impliedly  put  in  issue  any  of  the  representations  contained 
in  the  protest  of  the  Medical  Society.  The  complaint  of  plaintiff,  in 
so  far  as  it  affected  the  application  for  pardon,  was  with  respect  to 
his  activity  and  methods  in  securing  the  conviction.  There  is  noth- 
ing, therefore,  in  these  new  facts  to  render  inapplicable  the  decision 
made  by  this  court  on  the  former  appeal.  We  did  not  deem  it  neces- 
sary then  to  decide  whether  the  case  is  governed  by  the  rule  of  quali- 
fied or  absolute  privilege.  We  assumed,  for  the  purposes  of  the  deci- 
sion, that  the  rule  of  absolute  privilege  applied,  the  same  as  that  ap- 
plicable to  the  utterances  of  an  attorney  or  counsel  in  judicial  actions 
or  proceedings;  but  we  held  that  the  statements  defamatory  of  the 
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plaintiff  were  so  plainly  immaterial  and  irrelevant  to  the  question 
pending  before  Ihe  Governor  that  the  defendant  could  not  reasonably 
have  suK>osed  that  they  were  germane  to  the  issue,  and  that  the  na- 
ture and  the  violence  of  the  denunciations  were  such  that  express 
malice  might  be  inferred  therefrom.  It  is  not  at  all  dear  that  the 
rule  of  absolute  privilege  applies  or  should  be  extended  to  this  case, 
because  the  reason  for  the  rule  is  not  applicable  to  an  ex  parte  pro- 
ceeding before  the  Governor  on  an  application  for  a  pardon,  and  the 
tendency  is  not  to  extend  this  rule.'  Odgers  on  Libel  &  Slander  (5th 
Ed.)  230,  231;  18  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  1023;  Woods 
V.  Wiman,  47  Hun,  392,  reversed  122  N.  Y.  445,  25  N.  E.  919;  Bing- 
ham V.  Gaynor,  203  N.  Y.  27-32,  96  N.  E.  84. 

[2, 3]  Oa  the  record  now  before  us  it  does  not  appear  whether  de- 
fendant was  acting  professionally  or  merely  as  a  citizen.  If  he  was 
acting  professionally,  we  held  on  the  former  appeal  that  he  wanted 
only  to  be  protected,  in  so  far  as  the  statements  in  the  letter  were 
material  and  relevant,  or  he  had  reasonable  and  probable  cause  to  be- 
lieve they  were  material  and  relevant,  to  the  application  for  the  pardon, 
and  that  most  of  them  presumptively  were  not,  and  the  burden  was 
on  him  to  show  that  they  were,  which  is  the  most  favorable  view  of 
the  case  that  can  in  any  aspect  be  taken  for  defendant.  See  25  Cyc. 
377,  378,  383,  385,  400,  411.  412;  18  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  1023 ;  Gilbert  v.  People,  1  Denio,  41, 43  Am.  Dec.  646;  Youmans 
V.  Smith,  153  N.  Y.  214,  47  N.  E.  265;  White  v.  Carroll,  42  N.  Y. 
161,  1  Am.  Rep.  503;  Moore  v.  M.  Nat.  Bank,  123  N.  Y.  420,  25 
N.  E.  1048,  11  L.  R.  A.  753;  Morton  v.  Knipe,  128  App.  Div.  94, 
112  N.  Y.  Supp.  451. 

[4,  6j  If  defendant  was  merely  exercising  a  right  of  citizenship  to 
memorialize  the  Governor  on  a  matter  of  general  public  concern  pend- 
ing before  the  executive,  the  rule  in  this  jurisdiction  is,  I  think,  that 
a  qualified  privilege  only  existed,  which  would  be  lost  if  he  acted  with 
express  malice,  which  might  be  inferred  from  the  nature  and  ardent 
tone  of  the  lettfer;  and  we  in  effect  so  held  before.  165  App.  Div. 
595,  150  N.  Y.  Supp.  891;  25  Gyc.  375,  383,  385,  400,  411,  412; 
18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1029,  1040;  Woods  v.  Wiman, 
supra;  Bingham  v.  Gaynor,  supra;  Ashcroft  v.  Hammond,  193  N. 
Y.  488,  496,  90  N.  E.  1117.  Until  the  facts  upon  which  the  Medi- 
cal Society  urged  the  refusal  of  the  application  for  the  pardon  were 
denied,  the  character  of  those  who  communicated  the  information  to 
the  Governor  was  wholly  immaterial ;  and,  moreover,  the  plaintiff  did 
not  sign  the  communication  individually  as  a  citizen,  but  merely  sub- 
scribed the  name  of  his  firm  as  counseL 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event  Order  filed. 
All  concur. 
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STACK  V.  LEBBRMAJ7.    (No.  7567.) 

(Supreme  Goart,  Appellate  DiTlsion,  First  Department    Joly  9,  IMS.) 

L  Wills  ®=»506 — Consteuction — Gift  Ovkb  to  "Hkib8." 

Where  testatrix's  will  gave  her  property  in  trust  to  pay  the  Income  to 
her  daughter  for  life,  and  to  give  and  grant  to  the  heirs  of  such  daughter 
upon  her  death  the  remainder  of  the  estate,  upon  the  death  of  such 
daughter  Intestate  the  property  passed  to  her  half  sister,  the  daughter  of 
her  father  by  his  first  wife,  testatrix's  predecessor,  since  the  word  "heirs," 
when  used  in  a  will  or  other  legal  instrument,  is  to  be  understood  in 
Its  legal  sense,  unless  it  appears  from  other  parts  of  the  instrument  that 
it  was  used  in  the  more  restricted  sense  of  children,  heirs  of  the  body, 
or  lineal  descendants,  while  Decedent  Estate  Law  (Consol.  Laws,  c.  13> 
i  90,  provides  that  relatives  of  the  half  blood  shall  inherit  equally  with 
those  of  the  whole  blood. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  1090-1099;  Dec, 
Dig.  (8=>506. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Heirs.] 

2.  Wills  <S=»506 — Constbttction — Relatives  ov  the  Half  Blood — Statute. 

Decedent  Estate  Law  (Consol.  Laws,  c.  13)  {  90,  providing  that  rela- 
tives of  the  half  blood  and  their  descendants  shall  inherit  equally  with 
those  of  the  whole  blood  and  their  descendants  in  the  same  degree,  unless 
the  inheritance  came  to  the  intestate  from  an  ancestor,  did  not  preclude 
the  half-sister  of  testatrix's  daughter,  receiving  the  Income  of  property 
for  life  under  her  mother's  will,  from  taking  as  such  daughter's  heir 
upon  her  death  intestate,  under  the  provision  of  tlie  will  that  the  lo- 
come  should  be  paid  to  the  daughter  for  life,  and  upon  her  death  to  her 
heirs,  slUL-e  the  half-sister  did  not  claim  by  descent  from  the  daughter, 
but  directly  from  the  mother  under  the  devise  in  the  latter's  will;  the 
statute  merely  serving  to  define  who  were  the  heirs  of  the  daughter,  to 
determine  the  class  of  persons  answei-iug  the  description,  and  ao  entitled 
to  take  under  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  B  lOOO-lOOd;  Dec. 
Dig.  <S=>o06.] 

Submission  of  controversy  between  James  Stack  and  Jacob  L/Cber- 
man.   Ju4gment  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  CXARKE,  SCOTT, 
DOWXING,  and  HOTCHKISS,  JJ. 

Alonzo  G.  McLaughlin,  of  Brooklyn,  for  plaintiff. 
Walter  £.  Warner,  of  Brooklyn,  for  defendant 

DOWLING,  J.  Mary  Gannon  died  on  or  about  September  5,  1904, 
seised  and  possessed  of  certain  real  property  then  situate  in  the  county 
of  New  York  (now  in  the  county  of  Bronx)  known  as  No.  566  East 
149th  street.  New  York  City,  which  had  been  conveyed  to  her  by  Pat- 
rick Gannon,  her  husband,  by  deed  dated  January  27,  1896,  the  con- 
sideration therefor  being  $1  and  other  valuable  considerations.  She 
left  a  last  will  and  testament  dated  August  18,  1903,  duly  admitted  to 
probate  by  the  Surrogate's  Court,  New  York  (bounty,  March  25,  1908, 
whereby  after  directing  the  payment  of  her  debts  and  funeral  expenses, 
she  gave,  devised,  and  bequeathed,  all  the  rest,  residue,  and  remainder 
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of  her  estate  to  her  executors  and  trustees  thereafter  named,  or  sur- 
vivor, in  trust: 

"First  To  give  to  my  stepdanghter  Katl«  fire  hundred  dollars.  Second. 
To  give  to  lay  sister  Ellen  two  hundred  dollars.  Third.  To  give  to  my  be- 
loved daughter  Theresa  during  her  life  the  net  Income  of  my  estate  and  her 
receipt  shall  bo  a  full  acquittance.  Fourth.  To  give  and  grant  to  the  belra 
of  my  beloved  daughter  Theresa  upon  her  death  the  rest,  residue  and  re- 
mainder of  my  estate." 

Letters  testamentary  were  issued  to  the  executors  named  in  the  will, 
both  of  whom  have  since  died,  and  no  one  has  been  appointed  to  act 
in  their  place  and  stead.  Her  daughter  was  Theresa  Stack,  who  was 
her  only  heir  and  next  of  kin.  Theresa  Stack  died  intestate  November 
25,  1904,  leaving  no  child  or  a  descendant  of  any  child,  no  parent,  no 
brother  or  sister  of  the  whole  or  half  blood,  nor  any  descendant  there- 
of, save  Catherine  Gannon  Holweg,  her  half-sister,  who  was  the' daugh- 
ter of  Patrick  Gannon  by  his  first  wife. 

[1]  On  or  about  November  30,  1904,  the  said  Catherine  Gannon 
Holweg  sold  and  transferred  to  the  plaintiff  herein  an  undivided  one- 
half  interest  in  and  to  the  said  real  property  by  an  agreement  duly 
recorded  in  the  register's  office  of  the  county  of  New  York.  On  Feb- 
ruary 5,  1915,  the  plaintiff  and  defendant  herein  entered  into  a  contract 
in  writing  for  the  purchase  of  the  said  undivided  one-half  interest  in 
and  to  the  said  real  property,  which  contract  the  defendant  has  re- 
fused to  perform  on  the  ground  that  plaintiff  was  not  the  owner  of  said 
undivided  one-half  interest,  because  Catherine  Gannon  Holweg,  the 
half-sister  of  Theresa  Stack,  did  not  take  any  title  whatever  to  the 
said  real  property  under  the  provisions  of  paragraph  4  of  the  will  of 
Mary  Gannon,  and  was  not  the  heir  of  Theresa  Stack  within  the  mean- 
ing of  said  will,  but  that,  on  the  contrary,  the  said  real  property  under 
the  provisions  of  said  paragraph  4  of  Uie  will  passed  to  the  brothers, 
sister,  nephews,  and  nieces  of  Mary  Gannon.  I  believe  that  the  de- 
fendant is  in  error  in  this  construction  of  the  law.  The  most  reason- 
able construction  to  place  upon  the  word  "heirs"  as  used  in  the  fourth 
paragraph  of  testatrix's  will  is  that  class  of  persons  who  would  be  en- 
titled to  inherit  from  Theresa  Stack  according  to  the  laws  of  descent, 
if  she  died  intestate.  Any  other  construction  would  be  a  forced  one, 
which  would  result  in  holding  that  the  testatrix  had  died  intestate  as 
to  a  portion  of  her  estate,  which  is  directly  opposed  to  the  clear  in- 
tention of  her  will.  "The  law  favors  the  construction  which  will  pre- 
vent partial  intestacy."  Schult  v.  Moll,  132  N.  Y.  122,  30  N.  E.  377. 
"There  is  always  a  presumption  that  the  testator  did  not  contemplate 
intestacy,  and  a  construction  that  will  result  in  even  partial  intestacy 
is  not  to  be  adopted,  if  a  different  construction  is  permissible."  Simp- 
son v.  Trust  Co.  of  America,  129  App.  Div.  205,  113  N.  Y.  Supp.  370. 
The  controlling  authority  upon  this  proposition  is  Johnson  v.  Brasing- 
ton,  156  N.  Y,  181,  50  N.  E.  859,  where  the  court  said : 

"The  word  'heirs,'  when  used  In  a  will  or  other  legal  Instrument:,  Is  to  be 
understood  in  its  primary  or  legal  sense,  unless  it  appears  from  other  parts  of 
the  instrument  that  it  was  used  in  the  more  restricted  sense  of  children,  heirs 
of  the  body,  or  lineal  descendants.  When,  in  construing  a  devise  of  a  remain- 
der In  fee  to  the  'children  or  heirs'  of  the  life  tenant,  being  the  testator's 
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only  child,  the  meaning  to  be  given  to  the  word  'heirs'  Is  doubtful,  but  the 
will  dlscloBes  a  clear  Intention  to  dispose  of  the  whole  estate,  and  If  the  word 
'heirs'  Is  construed  In  Its  restricted  sense -of  lineal  descendants  Intestacy  will 
result  as  to  the  remainder,  whereas  It  will  be  avoided  by  construing  the 
word  in  its  primary  or  legal  sense,  the  latter  construction  will  prevail,  evai 
■though  it  carries  a  share  in  the  property  to  relatives  of  the  life  tenant  oa 
the  mother's  side,  to  the  exclusion  of  relatives  of  the  testator's  own  blood." 

[2]  Conceding  that  the  heirs  of  Theresa  Stack  would  take  from  the 
testatrix  by  purchase,  and  not  by  descent  or  inheritance,  the  defendant 
still  cliaims  that  Catherine  Gannon  Holweg,  being  a  half-sister,  cannot 
take  any  interest  in  the  property  in  question  because  of  the  provisions 
of  section  90  of  the  Decedent  Estate  Law,  reading  as  follows : 

"Sec.  90.  Relatives  of  the  half  blood  and  their  descendants  shall  inherit 
equally  with  those  of  the  whole  blood  and  their  descendants,  in  the  same 
degree,  unless  the  Inheritance  came  to  the  intestate  by  descent,  devise  or  gift 
from  an  ancestor;  In  which  case  all  those  who  are  not  of  the  blood  of  such 
ancestor  shall  be  excluded  from  such  inheritance." 

Defendant  claims  that,  because  the  property  in  question  was  real  es- 
tate which  came  to  Mrs.  Stack  from  her  motHer  (Mrs.  Gannon),  Mrs. 
Holweg,  not  being  of  that  mother's  blood,  cannot  inherit.  But  in  this 
contention  the  fact  is  overlooked  that  Mrs.  Holweg  does  not  claim  by 
descent  from  Theresa  Stack,  but  directly  from  Mary  Gannon  by  virtue 
of  the  provisions  and  devises  in  the  latter's  will.  The  statute  defining 
who  are  the  heirs  of  Theresa  Stack  is  only  resorted  to  for  the  purpose 
of  determining  the  class  of  persons  answering  that  description,  and  not 
to  confer  the  right  by  descept,  under  which  Mrs.  Holw^  claims  noth- 
ing, but  claims  solely  through  the  will.  As  we  said  in  Farmers'  Loan 
&  Trust  Co.  V.  Polk,  166  App.  Div.  43,  151  N.  Y.  Supp.  618: 

"I  am  of  opinion,  however,  that  those  provisions  of  the  statute  [referring 
to  section  90  of  the  Decedent  Estate  Law]  have  no  bearing  on  the  question  pre- 
sented for  decision,  because  the  remainder  was  never  vested  in  James  K.  Polk, 
and  was  not  inherited  from  him  as  Intestate  property,  but  came  from  the 
settlor  of  the  trust,  who  conveyed  It  directly  to  the  'lawful  kindred'  of  his 
nephew,  James  K.  Polk.  In  determining  who  answer  the  description  'kindred' 
and  'lawful  kindred'  of  James  K.  Polk,  we  look  to  our  statutes,  in  the  light 
of  the  facts,  to  see  who  would  be  the  kindred  of  James  K.  Polk,  or.  In.  other 
words,  to  see  who  of  tals  kindred  would  have  been  his  next  of  kin  and  entitled 
to  take  his  personalty  on  distribution,  and  his  heirs  at  law  and  entitled  to  in- 
herit his  realty,  for  it  Is  fairly  to  be  Inferred  that  they  are  tJie  respective 
classes  designated  by  the  settlor  as  'kindred'  and  'lawful  kindred.' " 

See  Lawton  v.  Corlies,  127  N.  Y.  101,  27  N.  E.  847;  Woodward  v. 
James,  115  N.  Y.  346,  22  N.  E.  150;  Griswold  v.  Sawyer,  125  N.  Y. 
411, 26  N.  E.  464;  Keteltas  v.  Keteltas,  72  N.  Y.  312,  28  Am.  Rep.  155. 

"But  we  do  not  consider  the  statute  on  the  erroneous  assumption  that  the 
realty  is  to  be  Inherited  by  the  remainderman  from  the  life  tenant,  and  that 
It  came  to  him  from  an  ancestor,  which  would  require  us  to  consider  wheth- 
er the  statute  by  which  all  not  of  the  blood  of  the  ancestor  are  excluded 
from  Inheriting  Is  applicable.  If  the  settlor  Intended  to  confine  the  remain- 
der of  the  realty  to  those  who  would  have  taken  If  he  had  given,  or  devised  , 
it' to  James  K.  Polk,  or  if  it  had  come  to  the  latter  by  descent  from  him,  some 
indication  of  such  Intuition  might  reasonably  be  expected  to  be  found  In 
the  deed  of  trust,  but  there  Is  none.  The  words  used  in  the  deed  of  trust 
only  Indicate  an  Intention  that,  if  James  K.  Polk  saw  fit  not  to  exercise  the 
power  of  appointment,  the  remainder  would  go  to  whoever   would   have 
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taken  it,  if  It  were  owned  by  the  life  tenant,  wltbout  regard  to  how  or  from 
whom  he  acquired  It." 

So,  in  the  case  at  bar,  Mary  Gannon  fixed  and  determined  the  right 
to  the  remainder  of  her  estate  by  giving  it  to  such  person  or  persons 
as  would  answer  the  description  of  the  heirs  of  her  daughter  Theresa, 
upon  the  latter's  death,  and  to  that  description  the  statute  of  descent 
determines  that  Mrs.  Holweg  alone  answers. 

It  follows,  therefore,  that  the  question  submitted  to  the  court,  "Is 
Catherine  Gannon  Holweg,  the  half-sister  of  Theresa  Stack,  her  heir 
within  the  meaning  of  the  fourth  paragraph  of  the  will  of  Mary  Gan- 
non?" must  be  answered  in  the  affirmative,  and  judgment  directed  in 
favor  of  the  plaintiff  against  the  defendant,  directing  the  latter  to  per- 
form his  agreement  to  purchase  the  undivided  one-half  interest  of  Mrs. 
Holweg  in  and  to  the  property  in  question,  heretofore  transferred  to 
the  plaintiff.    Settle  order  on  notice.    All  concur. 


GABRIEL  T.  GRAHAM.     (No.   7609.) 
(Supreme  CJonrt,  Appellate  Division,  First  Department.    July  9,  1918.) 

1.  Fbaud  e=*41 — Action  fob  Dauaoes— SuFficixROT  of  C0MPI.AIRT. 

A  complaint  alleging  that  defendant  represented  to  plaintiff  that  he 
was  about  to  engage  with  bis  brother  in  a  brokerage  business,  to  which 
they  were  both  to  devote  their  entire  time,  tliat  they  wanted  plaintiff  as 
a  silent  partner,  to  .contribute  a  certain  sum  to  be  employed  as  collat- 
eral in  carrying  on  the  business,  that  neither  defendant  nor  his  brother 
ever  intended  to  carry  on  a  brokerage  business,  and  did  not  do  bo, 
and  that  defendant  used  the  sum  paid  by  plaintiff  in  reliance  on  such 
representations  for  his  own  use,  stated  a  cause  of  action  against  the 
defendant. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  H  36,  37 ;  Dec.  Dig. 
«=»41.] 

2.  Fbaud  «s»12 — Fbaudulknt  Representations— Facts— Intent. 

The  representation  of  defendant's  then  existing  intent  to  engage  in 
business  and  use  plaintiff's  money  therein,  and  of  his  brother's  intention 
to  become  his  associate  in  business,  were  not  representations  of  future 
happenings  or  conditions,  but  of  material  existing  facts. 

[Ed.  Note. — For  other  cases,  see  Fraud,  (3ent  Dig.  |  14;  Dec  Dig. 
<8=9l2.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  Wallace  Gabriel  against  Clinton  Graham.  From  a 
judgment  dismissing  the  complaint  at  the  opening  of  the  trial  and  be- 
fore any  evidence  was  received,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

See,  also,  165  App.  Div.  906,  149  N.  Y.  S.  1083. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

Edward  S.  Greenbaum,  of  New  York  City,  for  appellant. 
Theodore  T.  Lane,  of  New  York  City,  for  respondent. 

«s>For  othar  cww  laa  auna  toplo  ft  KICY-NUUBEB  In  all  Kay-Numbared  DlgeaU  &  Indexea 
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DOWLING,  J.  [1]  The  defendant's  motion  to  dismiss  the  com- 
plaint herein  was  granted  by  the  trial  court  before  any  evidence  was 
introduced,  on  the  ground  that  "there  is  not  in  this  pleading  sufficient 
to  sustain  the  action."  The  complaint  sets  forth  a  cause  of  action  in 
fraud,  based  on  allegations  that  in  April,  1911,  defendant  (with  whom 
plaintiff  had  become  acquainted  while  a  customer  of  William  P.  Bon- 
bright  &  Co.,  brokers,  by  whom  defendant  was  employed  as  an  assist- 
ant cashier),  with  intent  to  cheat  and  defraud  the  plaintiff,  stated  to  him 
that— 

"he  was  about  to  enter  Into  a  brokerage  business  with  his  brother,  Ciason 
Graham,  to  transact  the  sale  and  purchase  of  stocks,  bonds,  and  other  securi- 
ties on  behalf  of  customers,  and  that  said  business  was  to  be  conducted  along 
the  lines  of  the  business  conducted  by  William  P.  Bonbright  &  Co.,  and 
that  the  defendant  and  his  brother,  Clascm  Graham,  were  both  to  devote  all 
their  time  and  energy  to  the  operation  of  an  office  for  the  conduct  of  such 
business  in  New  York  City;  that  the  defendant  at  that  time  stated  to  the 
plaintiff  that  Ciason  Graham  and  the  defendant  desired  the  plaintiff  as  a  si- 
lent partner  in  said  business,  and  wished  him  to  contribute  the  sum  of  $25,000 
for  that  purpose,  which  sum  the  defendant  represented  to  the  plaintiff  was 
to  be  employed  as  collateral  for  the  carrying  on  of  the  said  business." 

It  is  further  alleged : 

"That  Ciason  Graham  never  Intended  to  enter  into  the  business  as  had  been 
represented  to  the  plaintiff  by  the  defendant,  and  that  said  Ciason  Graham 
never  entered  Into  said  business,"  and  that  "the  defendant  never  intended  to 
nor  ever  carried  on  a  business  as  a  broker  on  the  representatl<»i  of  which  he 
received  $25,000  from  the  plaintiff,"  but  that  defendant  "used  the  $25,000, 
fraudulently  obtained  from  the  plaintiff  aa  hereinbefore  set  forth,  solely  for 
his  own  use." 

It  is  further  set  forth  that  plaintiff  on  April  27,  1911,  paid  over  the 
sum  of  $25,000  to  defendant  in  reliance  upon  the  latter's  statements 
and  representations,  and  that  defendant  and  his  brother,  intending  to 
cheat  and  defraud  the  plaintiff,  appropriated  the  $25,000  to  their  own 
uses  and  did  not  engage  in  the  business  of  stockbroking,  but  used  the 
alleged  copartnership  agreement  as  part  of  the  scheme  to  defraud  plain- 
tiff. Disregarding  the  superfluous  matter  in  the  complaint,  there  is 
sufficient  to  charge  that  defendant  represented  to  plaintiff  that  he  was 
about  to  engage  with  his  brother  in  a  line  of  business  with  the  general 
character  of  which  both  he  and  plaintiff  were  familiar,  that  defendant 
and  his  brother  were  to  personally  give  their  attention  to  the  business, 
that  they  desired  plaintiff  to  contribute  $25,000  thereto  and  become  a 
silent  partner  therein,  and  that  such  sum  was  to  be  used  in  said  busi- 
ness. Not  only  did  none  of  these  things  come  to  pass,  but  it  is  charged 
that  defendant  never  intended  to  carry  on  such  a  business  as  he  repre- 
sented he  was  about  to  engage  in,  and  tliat  his  brother  never  intended 
to  engage  therein.  I  think  that  this  set  forth  a  cause  of  action  against 
the  defendant. 

[2]  Defendant  claims  that  the  only  misrepresentations  alleged  were 
not  of  existing  facts  or  conditions,  but  of  future  happenings  or  con- 
ditions. But  this  contention  overlooks  entirely  the  fact  that  the  repre- 
sentations enumerated  are  representations  of  defendant's  then  existing 
intention  to  engage  in  business  and  to  use  plaintiff's  money  therein, 
and  of  his  brother's  then  intention  to  become  his  associate  in  the  bro- 
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kerage  business.   As  the  role  is  laid  down  in  Laws  of  Englaiid,  vol.  20, 
p.  660: 

"The  existence  or  nonexistence  of  an  Intention  In  the  mind  of  a  man  at  a 
given  moment  Is  as  much  a  fact  as  the  existence  or  nonexistence  of  any 
other  thing.  Any  statement,  therefore,  of  such  existence  or  nonexistence.  Is 
a  misrepresentation.  The  proof  of  falsity  may  be  difficult,  but  this  difficulty 
does  not  make  the  statement  any  the  less  one  of  fact" 

In  Bigelow  on  Fraud,  vol.  1,  p.  484,  it  is  said : 

"To  profess  an  Intent  to  do  or  not  to  do,  when  the  party  intends  the  con- 
trary, is  as  dear  a  case  of  misrepresentation  and  of  fraud  as  coulyd  be  made." 

In  Adams  v.  Gillig,  199  N.  Y.  314,  92  N.  E.  670,  32  L.  R.  A.  (N.  S.) 
127,  20  Ann.  Cas.  910,  defendant  purposely,  intentionally,  and  falsely 
stated  to  the  plaintiff  that  he  desired  to  purchase  a  portion  of  her  va- 
cant lot,  located  in  a  residence  district,  for  the  purpose  of  building  a 
dwelling  or  dwellings  thereupon.  These  representations  were  made 
with  intent  to  deceive  plaintiff,  who  relied  thereupon  and  executed  a 
conveyance  to  defendant.  Defendant,  while  negotiating,  intended  to 
build,  and  immediately  after  the  purchase  proceeded  to  arrange  for 
building,  a  public  garage  on  the  lot,  the  construction  of  which  would 
greatly  damage  plaintiff's  remaining  property.  In  the  course  of  his 
opinion  Judge  Chase  said  (199  N.  Y.  321,  98  N.  E.  672  [32  L.  R.  A. 
(N.  S.)  127,  20  Ann.  Cas.  910]): 

"In  civil  actions  relating  to  wrongs,  the  Intent  of  the  party  charged  with  the 
wrong  Is  frequently  of  controlling  effect  upon  the  conclusion  to  be  reached  In 
the  action.  The  Intent  of  a  person  Is  sometimes  ditticult  to  prore,  but  it  is 
nevertheless  a  fact,  and  a  material  and  existing  fact,  that  that  mast  be  as- 
certalned  In  many  cases,  and,  when  ascertained,  determines  the  rights  of  the 
parties  to  controversies.  Tbe  Intent  of  GllUg  was  a  material  existing  fact  In 
this  case,  and  the  plalntlfTs  reliance  upon  such  fact  induced  her  to  enter  Into 
a  contract  that  she  would  not  otherwise  have  entered  into.  •  •  *  We  are 
of  the  opinion  that  a  false  statement  made  by  the  defendant  of  his  intention 
should,  under  the  circumstances  of  this  case,  be  deemed  to  be  a  statement  of 
a  material  existiug  fact,  of  which  the  court  will  lay  hold  for  the  purpose  of 
defeating  tbe  wrong  that  would  otherwise  be  consummated  thereby." 

The  court  called  attention  as  well  to  the  difference  between  repre- 
sentations of  an  existing  intention  (which  is  a  fact)  and  those  which 
are  merely  promissory  and  contractual  in  their  nature,  the  latter  being 
enforceable  only  under  the  rules  relating  to  contracts. 

In  Edgington  v.  Fitzmaurice,  Law  Reports  29  Chancery  Division, 
459,  a  prospectus  had  been  issued  by  the  directors  of  the  Army  and 
Navy  Provision  Market,  Limited,  which,  among  other  things,  set  forth 
the  objects  for  which  an  issue  of  £25,000  of  debentures  was  to  be  made, 
such  an  enabling  the  society  to  complete  alterations  and  additions  to 
its  buildings,  to  purchase  its  own  horses  and  vans,  and  to  develop  its 
arrangements  for  obtaining  a  fresh  supply  of  fish  from  the  coast  Cot- 
ton, L.  J.,  said  in  relation  to  the  part  of  the  prospectus  in  question 
(page  479): 

"It  was  argued  that  this  was  only  the  statement  of  an  intention,  and  that 
the  mere  fact  that  an  Intention  was  not  carried  into  effect  could  not  make 
the  defendants  liable  to  the  plaintiff.  I  agree  that  it  was  a  statement  of  in- 
tention, but  It  is  nevertheless  a  statement  of  fact,  and  If  It  could  not  be  fairly 
Bald  that  the  objects  of  the  issue  of  the  debentures  were  tiiose  which  were 
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Stated  In  tb'e  prospectus,  the  defendants  were  stating  a  fact  wbldi  was  not  tme; 
and  if  they  knew  it  was  not  true,  or  made  it  recklessly,  not  caring  whether  it 
was  true  or  not,  they  would  be  liable." 

In  the  same  case  Bowen,  L,.  ].,  said  (page  482) : 

"But  when  we  come  to  the  third  alleged  statement  I  feel  that  the  plaintiff's, 
case  is  made  out.  I  mean  the  statement  of  the  objects  for  which  the  money 
was  to  be  raised.  These  were  stated  to  be  to  complete  the  alterations  and 
additions  to  the  buildings,  to  purchase  horses  and  vans,  and  to  develop  the 
supply  of  fish.  A  mere  suggestion  of  possible  purposes  to  which  a  portion  of 
the  money  might  be  applied  would  not  have  formed  a  basis  for  an  action  for 
deceit.  Thelte  must  be  a  misstatement  of  an  existing  fact ;  but  the  state  of  a 
man's  mind  is  as  much  a  fact  as  the  state  of  bis  digestion.  It  is  true  that  it 
is  very  dUUcuIt  to  prove  what  the  state  of  a  man's  mind  at  a  particular  time 
is,'  but  if  it  can  be  ascertained  it  is  as  much  a  fact  as  anything  else.  A  mis- 
representation as  to  the  state  of  a  man's  mind  is  therefore  a  misstatement  of 
fact" 

See,  also,  Kley  v.  Healy,  127  N.  Y.  555,  28  N.  E.  593 ;  Fox  v.  Duffy, 
95  App.  Div.  202,  88  N.  Y.  Supp.  401 ;  Jones  v.  Jones,  40  Misc.  Rep. 
360,  82  N.  Y.  Supp.  325. 

The  judgment  appealed  from  will  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  Order 
filed.    All  concur. 


STIMPSON  V.  MINSKEB  REALTY  CO.  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.     June  18,  1916.) 

1.  Damaoks  $=>77 — ^Liquidated  DAHAQEa — Constrcotion  of  Contbact. 

Whether  a  provision  shall  be  construed  as  providing  for  liquidated  dam- 
ages, and  not  for  a  penalty,  depends  on  the  intention  of  the  parties  and 
the  nature  of  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  §  156;  Dec.  Dig. 
<8=»77.] 

2.  Dauaoes  «=>81— Liquidated  Damaoes — Breach  of  Coveitants  in  Lease. 

Where  the  parties  to  a  lease  expressly  stipulated  that  a  sum  deposited 
by  the  lessee  as  security  for  performance  of  his  covenants  should  be  re- 
tained by  the  lessor  as  liquidated  damages  In  case  of  a  breach  by  the 
lessee,  because  the  parties  could  not  estimate  in  advance  the  actual 
damages  caused  by  such  a  breach,  and  where  the  circumstances  sur- 
rounding the  making  of  the  lease  showed  that  such  damages  were  not 
ascertainable,  the  lessor  was  entitled  to  retain  the  sum  deposited  on 
breach  of  the  tenant's  covenant  to  pay  rent 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {  177 ;  Dec.  Dig. 

«=381.] 

8.  Damages  €=381 — ^Liquidated  Damages — Bkeach  of  Covenant  in  Lease. 
Where  such  lease  was  for  a  term  of  10  years,  with  an  option  for  a 
further  term  of  11  years,  and  the  sum  deposited  was  $72,000,  or  one 
year's  rent,  there  was  no  such  disproportion  between  the  deposit  and  the 
possible  damages  "apparent  on  the  face  of  the  contract"  as  would  pre- 
clude the  deposit  from  being  liquidated  damages. 

(Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {  177;  Dec.  Dig. 
<8=»81.] 

Action  by  Henry  C.  S.  Stimpson,  as  receiver  of  the  People's  Theater 
Company,  a  domestic  corporation,  against  the  Minsker  Realty  Com- 
pany and  others.    Complaint  dismissed. 

0s9For  other  cu«s  lea  sam«  topic  &  K£r-N  UMBER  In  all  Ke7-Numbered  DiSMta  *  Indoxt* 
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Abraham  H.  Sarasohn,  of  New  York  City,  for  plaintiflF.  . 
Breed,  Abbott  &  Morgan  and  Herman  Joseph,  all  of  New  York 
City,  for  defendant  Minsker  Realty  Co. 
Max  D.  Steuer,  of  New  York  City,  pro  se. 

COHALAN,  J.  Plaintiff,  as  receiver  in  sequestration  proceedings, 
sues  to  recover  the  sum  of  $72,000  deposited  as  liquidated  damages 
under  the  terms  of  a  written  lease,  less  the  amount  due  when  the  ten- 
ant was  dispossessed.  The  action  was  brought  in  equity,  because  un- 
der the  terms  of  the  lease  the  deposit  was  made  a  lien  on  the  demised 
premises,  subject,  however  to  prior  mortgages,  and  the  relief  prayed 
for  includes  Uie  foreclosure  of  the  lien.  It  appears  that  on  the  20th 
day  of  March,  1911,  the  defendant  Louis  Minsky  by  an  instrument 
in  writing  leased  to  Joseph  Edelstein,  Max  R.  Wilner,  and  Bores  Tho- 
mashefsky,  as  tenants,  a  building  to  be  erected  on  the  premises  at 
the  southwest  comer  of  Chrystie  and  Houston  streets  for  a  term  of 
10  years,  to  begin  when  the  building  permits  should  have  been  issued, 
and  with  the  privilege  to  the  tenants  to  renew  the  same  for  an  addi- 
tional term  of  11  years.  Pursuant  to  provision  second  of  the  lease 
the  tenants  agreed  to  and  did  deposit  as  security  for  the  performance  of 
all  of  its  terms,  and  as  liquidated  damages  in  the  event  of  a  breach 
thereof,  the  sum  of  $72,000,  which  the  parties  expressly  stipulated  was 
to  be  liquidated  damages.  The  landlord  subsequently  assigned  his  in- 
terest in  the  lease  to  the  defendant  Minsker  Reality  Company,  and  the 
tenants  assigned  their  interest  to  tlie  People's  Theater  Company,  a 
corporation  of  which  they  and  two  others,  one  Adler  and  one  Kessler, 
were  the  only  stockholders,  officers,  and  directors.  The  building  was 
erected  and  the  People's  Theater  Company  entered  into  possession  of 
the  premises.  On  or  about  May  7,  1914,  a  final  order  was  made  in 
favor  of  the  landlord,  awarding  the  possession  of  the  premises  to  it 
for  nonpayment  of  rent  on  the  part  of  the  People's  Theater  Company. 
The  question  for  determination  is  whether  or  not,  under  the  provi- 
sions of  the  lease  and  on  account  of  the  failure  of  the  tenant  to  com- 
ply with  the  terms  thereof,  the  defendants  are  now  entitled  to  retain 
as  liquidated  damages  the  deposit  of  $72,000. 

[1,  2]  Under  the  established  rule  of  law  in  this  state  the  question  as 
to  when  a  provision  for  liquidated  damages  shall  in  fact  be  construed 
as  liquidated  damages  and  not  as  a  penalty  depends  upon  the  inten- 
tion of  the  parties  and  the  nature  of  the  transaction.  Caesar  v.  Ru- 
binson,  174  N.  Y.  492,  67  N.  E.  58.    In  that  case  the  court  said : 

"The  circumstance  that  the  deposit  Is  described  in  the  lease  as  liquidated 
damages  for  a  breach  of  the  agreement  Is  not  at  all  conclusive.  The  character 
of  the  deposit,  whether  liquidated  damages  or  a  penalty,  depends  upon  the  In- 
tention of  the  parties  as  disclosed  by  the  situation  and  by  the  terms  of  the 
instrument.  The  deposit  Is  not  necessarily  to  be  regarded  as  liquidated  dam- 
ages, although  It  is  expressly  so  stated  in  the  instrument  Whether  it  is  that 
or  a  penalty  depends  upon  the  nature  of  the  transaction  and  the  Intention  of 
the  parties.  This  has  been  frequently  held  In  the  case  of  an  ordinary  lease 
and  where  the  amount  was  largely  out  of  proportion  to  the  damages  suifered 
by  the  breach  of  the  lease.  Claude  v.  Shepard,  122  N.  X.  397  [25  N.  E.  358]. 
•  •  •  Where  the  language  at  such  a  provision  specifying  the  amount  of 
damages  to  be  paid  in  case  of  a  breach  of  the  contract  Is  clear  and  explicit 
to  that  effect,  the  amount  Is  to  be  deemed  liquidated  damages  when  the  actual 
154N.T.S.— 32 
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damagea  contemplated  at  tbe  time  the  axreement  was  made  ate  In  ttielr  na- 
ture ■♦  •  ■•  unascertalnable  with  exactness  and  may  be  dependent  npon 
extrinsic  considerations  and  clrcumatancea,  and  the  amount  is  not  on  the 
face  of  the  contract  out  of  all  proportion  to  the  probable  loss.  Curtis  t.  Van 
Bergh,  161  N.  Y.  47  [55  N.  E.  396] ;  Ward  t.  Hudson  Blver  Bldg.  Ck>.,  125  N. 
T.  230  [26  N.  E.  256]." 

It  is  my  view  that  the  intention  of  the  parties  as  expressed  in  tiie 
written  lease  and  as  shown  from  all  the  surrounding  circumstances 
was  that  the  deposit  was  to  be  considered  as  liquidated  damages,  and 
in  case  of  a  default  in  the  payment  of  the  rent  that  the  defendants 
would  be  entitled  thereto.  Feyer  v.  Reiss,  154  App.  Div.  272,  138 
N.  Y.  Supp.  964;  Hochman  v.  BoUt,  152  N.  Y.  Supp.  1031.  As  the 
plaintiff  mainly  relies  upon  the  case  of  Feinsot  v.  Burstein,  161  App. 
Div.  651,  146  N.  Y.  Supp.  939,  affirmed  213  N.  Y.  703,  108  N.  E.  1093, 
and  as  the  decisions  of  this  state  have  sometimes  conflicted  in  dealing 
with  the  question  of  liquidated  damages,  it  will  be  necessary  to  consider 
these  three  cases  in  relation  to  the  case  at  bar. 

In  Feyer  v.  Reiss,  supra,  the  defendant  retained  the  deposit  The 
wording  of  the  lease  was  as  follows : 

"It  being  expressly  understood  and  agreed  that  If  the  lessees  surrender  the 
said  premises  or  are  dispossessed  therefrom  prior  to  the  expiration  of  this 
lease  in  1914,  then  and  in  that  event  the  said  eight  hundred  (|800)  dollars, 
together  with  any  subsequent  Installments  which  shall  t>e  paid  by  the  lessees 
as  hereinbefore  provided,  shall  belong  to  the  lessor  as  liquidated  and  stip- 
ulated damages,  and  the  parties  hereto  agree  to  stipulate  such  deposit  as 
liquidated  damages  because  they  cannot  ascertain  the  exact  amount  of  dam- 
age which  the  lessor  would  sustain  In  tbe  event  of  any  breach  or  violation 
hereunder." 

In  the  lease  under  consideration  almost  identical  words  are  used,  as 
follows : 

"Seventy-two  thousand  dollars  shall  remain  as  a  deposit  made  by  the 
parties  of  tbe  second  part  with  tbe  party  of  the  first  imrt,  which  sum  of 
$72,000  shall  be  as  security  by  the  parties  of  the  second  part  to  the  party  of 
the  first  part  for  tbe  full,  complete,  and  faithful  performance  of  each  and 
every  of  the  terms  of  this  agreement  and  lease  upon  the  part  of  the  parties  of 
the  second  part,  and  it  is  hereby  stipulated  and  agreed  that  It  Is  impossible 
to  estimate  or  determine  what  the  damage  would  be  that  would  be  suffered 
by  the  party  of  the  first  part  in  the  event  of  a  breach  of  the  covenants  by  the 
parties  of  the  second  part  on  their  part  of  any  of  the  terms  of  this  agreement 
and  lease,  that  said  snm  of  $72,000  is  hereby  stipulated  as  liquidated  damages 
to  compensate  the  party  of  the  first  part  In  the  event  of  such  breach  by  the 
parties  of  the  second  part." 

In  the  Feyer  v.  Reiss  Case  tlie  premises  consisted  of  eight  tenement 
houses  already  built,  the  lease  ran  for  three  years  at  an  annual  rental 
of  nearly  $8,000,  and  the  deposit  amounted  to  two  months'  rent,  and 
the  lease  required  the  lessees  to  make  all  inside  and  outside  repairs, 
and  to  surrender  the  premises,  save  ordinary  wear  and  tear,  in  good 
condition.  In  this  case  the  surrounding  circumstances  are  stronger. 
When  the  lease  was  made  the  present  theater  was  not  in  existence. 

[8]  Under  the  contract  of  lease  a  building  costing  $(567,000  was 
erected,  consisting  of  two  theaters,  seating,  respectively,  2,400  and 
1,600  persons,  and  an  eight-story  office  building.  A  deposit  of  $72,- 
000  was  made  before  the  theater  was  built  and  as  an  inducement  to  the 
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construction  thereof.  The  lease  was  to  run  10  years,  with  an  option 
for  11  years,  covering  in  all  21  years.  Hence  the  deposit  was  the  one 
twenty-first  part  of  the  amount  to  be  paid  by  the  tenants  during  the 
entire  term..  Moreover,  the  lease  required  the  tenants  to  make  all  in- 
side and  outside  repairs  and  in  addition  to  surrender  the  premises, 
save  ordinary  wear  and  tear,  in  good  condition.  In  passing  upon  the 
surrounding  circumstances  and  upon  the  terms  of  the  lease  in  the 
Feyer  v.  Reiss  Case  the  court  said : 

"For  augbt  that  appears,  there  was  the  possibility  that  the  premises  might 
be  cast  upon  the  lessor's  bands  at  any  time  out  of  repair  and  without  the  as- 
surance that  tlliey  would  be  then  remunerative  by  actual  tenancies.  The  terms 
of  the  instrument'  disclose  that  the  Intention  of  the  parties  was  that  this  de- 
posit was  for  liquidated  damages.  We  have  not  only  the  formal  expression 
'liquidated  damages,'  but  the  a£QrmatlTe  proyision  in  amplification  and  ex- 
planation that  the  parties  have  agreed  that  the  deposit  is  liquidated  damages 
'because  they  cannot  ascertain  the  exact  amount  of  damage  which  the  lessor 
would  sustain  In  the  event  of  any  breach  or  violation  hereunder.'  I  find  no 
excessive  disproportion  between  the  deposit  and  the  possible  damages,  'ap- 
parent on  the  face  of  the  contract,'  to  quote  the  language  of  White,  J.,  In 
Sun  Printing  &  Publishing  Ass'n  v.  Moore,  183  U.  S.  642  [22  Sup.  Ct.  240,  46 
L.  Ed.  866].  So  far  as  an  accurate  measurement  of  damages  Is  concerned 
we  have  the  formal  declaration  of  the  parties  that  the  exact  amount  cannot 
be  measured,  and  this,  while  not  conclusive,  has  some  probative  force.  See 
Sun  Printing  &  Publishing  Ass'n  v.  Moore,  supra.  Moreover,  I  have  Indicated 
some  of  the  possible  elements  of  damage  which  In  their  nature  are  not  sus- 
ceptible of  accurate  measurement ;  and  there  was  no  proof,  direct  or  Inferen- 
tial, to  the  contrary." 

Another  case  of  importance  to  the  controversy  is  that  of  Hochman 
V.  BoUt,  supra.  In  that  case  the  plaintiff  leased  from  the  defendant 
a  tenement  house  for  a  term  of  three  years,  with  a  provision  in  the 
lease  as  follows: 

"The  party  of  the  second  part  has  this  day  deposited  with  the  iwrty  of  the 
Brst  part  the  sum  of  seven  hundred  and  fifty-three  and  "Vioo  (?T53.32)  dollars 
as  security  for  the  faithful  performance  of  all  terms,  covenants,  and  conditions 
In  the  within  lease  contained ;  it  being  expressly  understood  and  agreed  that, 
if  the  party  of  the  second  part  surrender  said  premises  or  Is  dispossessed 
therefrom  prior  to  the  expiration  of  this  lease,  then  and  in  that  event  the 
said  sum  of  seven  hundred  fifty-three  and  '^/loo '  ($753.32)  dollars  shall  be- 
long to  the  party  of  the  first  part  as  liquidated  and  stipulated  damages,  and 
the  parties  hereto  stipulate  to  treat  said  deposit  as  sudi  liquidated  damages, 
because  they  cannot  ascertain  the  exact  amount  of  damages  which  the  party 
would  sustain  in  the  event  of  any  breach  or  violence  hereunder." 

The  breach  in  that  case,  as  in  the  case  at  bar,  was  nonpayment  of 
rent.  The  court,  in  holding  that  the  deposit  constituted  liquidated  dam- 
ages and  not  a  penalty,  said : 

"The  parties  have  by  clear  language  provided  that  this  deposit  should  be 
regarded  as  liquidated  damages.  Of  course,  we  are  not  bound  by  their  lan- 
guage if  In  fact  a  right  to  retain  this  sum  upon  a  breach  of  the  contract  would 
constitute  a  penaltj*.  Nevertheless  it  is  the  duty  of  the  courts  to  give  effect  to 
the  Intent  of  the  parties,  and  the  clear  expression  that  this  sum  was  to  be 
treated  as  stipulated  damages  because  the  parties  'cannot  ascertain  the  exact 
amount  of  the  damages*  must  be  given  due  weight.  In  this  respect  the  case  is 
almost  exactly  like  the  case  of  Feyer  v.  Relss,  164  App.  Dlv,  272,  138  N.  Y. 
Supp.  984,  where  the  court  held  that  the  deposit  of  two  months'  rent  could  be 
retained  as  liquidated  damages.  I  can  find  nothing  In  this  case  which  could 
reasonably  lead  to  the  view  that  the  words  used  by  the  parties  do  not  express 
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their  actual  Intent    Where  a  man  owning  a  tenement  boose  rents  it  for 

three  years  to  one  tenant  for  a  fixed  rental,  he  naturally  expects  some  benefit 
from  the  lease.  Where  the  tenant  breaks  his  lease,  so  that  the  landlord  Is 
forced  to  take  proceedings  to  regraln  possession,  payment  of  past-due  rent  and 
damages  for  failure  to  keep  the  covenant  to  repair  Is  obviously  not  full  com- 
pensation for  the  tenant's  breach,  for  the  landlord  is  thereby  deprived  of  the 
benefit  which  he  would  have  received  In  the  future  If  the  lease  had  continued 
in  full  force  and  effect  The  very  difficulty,  not  to  say  Impossibility,  of  prov- 
ing such  damages.  Is  in  Itself  a  good  reason  for  the  parties  agreeing  In  ad- 
vance to  fix  the  amount  of  such  damages.  If  that  amount  is  not  out  of  pro- 
iwrtlon  to  the  probable  damages  upon  such  breach,  the  agreement  is  undoubt- 
edly enforceable.  It  certainly  would  seem  that  the  amount  of  two  months'  rent 
to  compensate  for  damages,  past  and  prospective.  Is  not  unreasonable.  The  ai>- 
pellant  maintains,  however,  that  these  views  are  not  in  accord  with  the  case 
of  Pelnsot  V.  Bursteln,  161  App.  Dlv.  651,  146  N.  Y.  Supp.  939,  affirmed  213 
N.  Y.  703  [108  N.  E.  1093] ;  but  a  careful  reading  of  the  opinion  In  that  case 
shows  that  the  circumstances  and  the  language  of  the  lease  clearly  distlngntsti 
it.  These  distinctions  are  pointed  out  In  my  own  opinion  upon  the  original 
appeal  in  this  court  reported  in  78  Misc.  Bep.  259, 138  N.  Y.  Supp.  185." 

It  is  manifest  that  the  deposit  herein  may  be  deemed  liquidated 
damages  and  not  a  forfeiture.  This  fact  is  clearer  in  the  present  case 
than  it  was  in  the  Hochman  Case.  In  the  Feinsot  v.  Burstein  Case, 
supra,  relied  upon  by  the  plaintiff,  a  similar  deposit  was  held  not  to  be 
liquidated  damages,  but  that  case  is  distinguished  from  the  case  at  bar, 
both  with  respect  to  the  words  of  the  lease  and  the  surrounding  cir- 
cumstances thereof.    That  lease  provided: 

"  •  •  *  The  said  parties  of  the  second  part  have  deposited  with  the  par- 
ty of  the  first  part  the  sum  of  two  thousand  (?2,000.00)  dollars  *  •  •  as 
security  for  the  faithful  performance  of  all  the  covenants  and  conditions  of 
this  lefise,  on  the  part  of  the  parties  of  the  second  part  and  in  case  of  any 
breach  thereof  by  said  parties  of  the  second  part  the  said  amount  of  money 
shall  be  held  and  retained  by  the  said  party  of  the  first  part  as  liquidated 
damages  for  said  breach.  Ai;d  the  parties  further  agree  that  In  the  eveut  that 
the  said  parties  of  the  second  i>art  shall  be  dispossessed,  on  summary  proceed- 
ings •  ♦  •  and  to  remove  them  therefrom,  that  the  said  party  of  the  first 
part  shall,  nevertheless,  have  the  right  to  retain  the  said  sum  of  two  thousand 
($2,000.00)  dollars,  as  liquidated  damages,  and  not  as  a  penalty." 

In  the  present  case  the  parties  specifically  stipulated  that  the  deposit 
was  liquidated  damages  for  the  reason  that  it  was  impossible  to  esti- 
mate or  determine  what  damage  the  lessor  would  suffer  in  case  of  a 
breach  of  any  provisions  of  the  lease.  Moreover,  the  absence  of  such 
a  provision  as  this  was  given  as  one  of  the  principal  reasons  for  the 
decision  in  the  Feinsot  Case.  Furthermore,  in  that  case  the  jury  found 
that  there  were  no  damages  suffered  by  the  lessor  except  the  non- 
payment of  part  of  one  month's  rent,  while  the  testimony  in  this  case 
is  that  there  were  large  undetermined  damages.  All  the  facts  in  this 
case  seem  in  se  to  conclude  the  plaintiff.  It  is  undisputed  that 
Thomashefsky  and  Edelstein  proposed  that  the  defendant  Minsky 
should  purchase  certain  property  known  as  the  Mace  property,  at  the 
comer  of  Houston  and  Chrystie  streets,  for  the  purpose  of  erecting 
thereon  a  theater.  As  a  result  of  negotiation,  the  property  was  pury 
chased  and  a  contract  was  made  with  Messrs.  Edelstein,  Thomashef- 
sky, Wilner,  Adler,  and  Kessler  for  the  occupancy  of  the  entire  build- 
ing to  be  erected  thereon  at  an  annual  rental  of  $72,000,  to  run  for 
ten  years,  with  a  further  option  for  eleven  years.    The  money  required 
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to  purchase  the  property  and  erect  the  building  included  the  sum  of 
$72,000,  deposited  by  the  prospective  tenants.  Kessler  and  Wilner  ^yere 
well  known  and  successful  managers  of  Jewish  theatrical  enterprises, 
and  Thomashefsky  and  Adler  were  distinguished  actors  in  Jewish 
roles.  These  men  alone  were  competent  to  conduct  an  enterprise  of 
such  magnitude,  and  it  is  obvious  that  unless  Minsky  was  made  secure 
by  tenants  of  their  character  he  would  not  have  b^un  the  construction 
of  such  a  building.  However,  after  6  months  dissensions  arose  among 
the  members  of  the  People's  Theater  G>mpany,  to  which  corpora- 
tion the  lease  had  been  assigned.  Some  of  the  directors  desired  to  get 
rid  of  Adler.  They  notified  Minsky  that  they  could  not  continue  un- 
less relieved  of  liability  for  the  rent  of  the  roof  garden  and  the  office 
building.  Thereupon  the  president  of  the  defendant  company  sublet 
a  portion  of  the  premises  to  M.  William  Minsky  for  9  years  and  6 
months  at  a  yearly  rental  of  $30,000.  The  People's  Theater  Com- 
pany, then  undertook  to  pay  for  the  theater  alone  the  sum  of  $42,000 
per  year.  Despite  this  reduction  in  rent,  however,  the  People's  'The- 
ater Company  soon  fell  behind  in  payment  of  rent  and  $10,000  of  the 
amount  originally  deposited  was  used  to  make  up  the  deficiency. 
The  April  rent  was  paid  personally  by  Wilner  after  dispossess  proceed- 
ings had  been  begun.  The  May  rent  of  $3,500  was  also  unpaid,  and 
it  became  apparent  that  the  People's  Theater  Company  was  no  longer 
able  to  meet  its  obligation  to  pay  the  rent.  It  became  necessary,  there- 
fore, for  the  owners  of  the  property  to  protect  their  interests  and  to 
dispossess  the  tenant.  A  new  lease  thereafter  was  drawn  to  run  for 
10  years  at  an  annual  rental  of  $39,000,  instead  of  $42,000. 

It  is  a  peculiar  circumstance  that  the  new  tenants,  who  are  still  in 
possession,  are  the  original  lessees  and  are  the  parties  who  composed 
the  People's  Theater  Company,  with  the  single  exception  of  Adler. 
That  the  default  of  the  People's  Theater  Company  has  resulted  in 
serious  loss  to  the  landlord  there  can  be  no  question.  Prior  to  the 
breach  there  was  a  single  tenant  paying  $72,000  per  year  net  rental. 
This  tenant  was  charged  with  the  cost  of  lighting,  heating,  repairing, 
and  general  superintendence  of  the  building.  After  the  breach  there 
was  one  tenant  paying  $39,000  gross  rental  per  year,  with  numerous 
other  tenants  whose  rent  aggregated  $23,000  per  year.  It  was  neces- 
sary to  secure  other  tenants,  and  the  owners  were  put  to  expense  in 
making  required  alterations ;  and  the  expense  of  supplying  electricity, 
coal,  and  service,  costing  thousands  of  dollars  per  year,  was  an  ad- 
ditional burden  upon  the  owners.  From  the  testimony  it  would  ap- 
pear that  the  net  rents  of  $72,000  per  year  have  now  fallen  to  a  gross 
rental  of  about  $62,000  per  year.  Furthermore,  there  is  the  contin- 
gency that  the  tenants  of  the  theater  will  default  again  in  the  payment 
of  their  rent,  and  the  owners  then  will  face  the  difficult  problem  of  find- 
ing new  tenants  for  a  unique  theater  proposition  or  be  forced  to  occupy 
it  themselves.  It  is  significant,  too,  that  the  parties  to  the  original  lease 
are  not  seeking  to  regain  the  money  which  they  stipulated  should  be 
considered  by  them  as  liquidated  damages.  All  of  the  foregoing  facts 
seem  to  indicate  that  there  is  no  excessive  disproportion  between  the  de- 
posit and  the  damages — certain  and  otherwise — suffered  by  the  owners 
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of  the  property.    It  follows,  and  I  am  satisfied  that  the  contracting  par- 
ties by  the  terms  of  the  lease  clearly  so  indicated  their  intention,  that 
the  sum  deposited  should  be  retained  by  the  lessor,  in  the  event  of  a 
breach  by  the  lessee,  as  liquidated  damages. 
The  complaint  is  dismissed. 


MITCHELTj  MOTOE  CO.  OF  NEW  YORK  y.  CHANDLEE.    (No.  7587.) 
(Supreme  Court,  Appellate  Division,  First  Department    July  9,  181S.> 

1.  Evidence  «=>441 — Pakol  Evidence  to  Vaby  Writing. 

In  an  action  to  recover  for  work  and  materials  furnished  to  defendant 
at  his  request,  where  It  appeared  that  the  warranty  providing  for  the 
replacement  of  defective  parts,  etc.,  was  tn  writing,  and  that  the  sale 
contract  provided  that  there  were  no  agreements  other  than  those  clearly 
si>eclfied  therein,  parol  evidence  as  to  conversations  prior  to  the  execution 
of  the  contract  and  as  to  a  verbal  guarantee  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  fi  1719,  1723,  1763, 
1765-1845,  2030-2047;   Dec.  Dig.  «=>441.] 

2.  Apfeal  and  Ebbob  ®=3ll69 — ^Tbial  on  Wbono  Thzobt— Revebsai,. 

In  an  action  by  a  motor  company  to  recover  $120  for  work  and  materi- 
als furnished  at  defendant's  request  In  connection  with  his  automobile, 
purchased  through  plaintiff's  agency  under  a  written  sale  contract  con- 
taining a  warranty  for  one  year,  limited  to  the  furnishing,  at  the  fac- 
tory, of  such  parts  as,  under  normal  use,  appeared  to  have  been  defec- 
tive in  material  or  workmanship,  without  other  than  the  prepaid  trans- 
poitatlou  charges,  the  allowance  of  a  defense  in  the  amount  of  $81.56, 
the  cost  of  labor,  without  any  evidence  that  the  amount  of  the  bills 
proven  was  for  defective  parts  within  the  warranty,  was  a  submission 
upon  an  erroneous  theory,  so  that  the  Judgm^it  for  plaintiff,  and  for  de- 
fendant for  costs,  would  be  reversed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  4531- 
453»;   Dec.  Dig.  «=>1169.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Mitchell  Motor  Company  of  New  York  against  John 
F.  Chandler.  From  a  judgment  for  costs  recovered  by  the  defendant, 
rendered  upon  a  verdict  in  plaintiff's  favor  for  $21.80,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Henry  Hoelljes,  of  New  York  City,  for  appellant. 
William  W.  Butcher,  of  Brooklyn  (Joseph  G.  Williamson,  Jr.,  of 
New  York  City,  of  counsel),  for  respondent 

CLARKE,  J.  The  action  was  to  recover  $120.09  for  work,  labor, 
and  services,  and  the  furnishing  of  certain  materials  in  connection 
therewith,  for  the  defendant,  at  his  request,  upon  an  automobile  be- 
longing to  the  defendant.  The  answer,  for  a  separate  defense,  alleges 
that  the  plaintiff  sold  the  defendant  a  certain  automobile  for  $1,500, 
and  as  a  part  of  the  condition  of  sale  plaintiff  warranted  in  writing  the 
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said  automobile  for  one  year  from  the  date  of  shipment,  which  said 
warranty  provided  for  the  replacement  of  defective  parts  and  the 
making  good  of  defective  workmanship,  free  of  all  except  transpor- 
tation charges ;  that  the  automobile  and  its  parts  were  defective  with- 
in the  warranty,  and  said  certain  defective  parts  were  replaced  and 
repairs  made  by  the  plaintiff,  which  the  defendant  believes  are  the 
same  referred  to  in  the  plaintiff's  complaint,  and,  if  such  is  the  case, 
the  plaintiff  has  been  paid  for  the  same  in  the  consideration  paid  in 
the  original  contract.  The  contract  for  the  sale  of  the  automobile  in 
question  was  in  writing,  and  signed  by  both  parties,  and  contained  the 
following  provision : 

"It  is  understood  and  agreed  that  tbere  are  no  promises,  understandings, 
or  agreements  ot  any  kind  pertaining  to  this  order  that  are  not  clearly  sped- 
fled  OD  it.  Tttis  ear  is  sold  under  a  warranty  of  the  Mitchell-Lewis  Motor 
Company,  a  copy  of  which  Is  printed  In  their  catalogue." 

The  plaintiff,  a  New  York  corporation,  was  apparently  the  selling 
agent  of  the  Mitchell-Lewis  Motor  Company,  which  was  located  at 
Racine,  Wis.  The  warranty  referred  to  in  the  contract  of  the  Mitchell- 
Lewis  Motor  Company  provides  as  follows : 

"We  warrant  the  nxvtor  vehicles  manufactured  by  us  for  one  year  after 
the  date  of  shipment;  this  warranty  being  limited  to  the  furnishing  at  our 
factory  of  such  parts  of  the  motor  vehicle  as  shall,  under  normal  use  and 
service,  apt)ear  to  us  to  hare  been  defective  in  material  or  workmanship. 
This  warranty  is  limited  to  the  shipment  to  the  purchaser,  without  charge, 
except  for  transportation,  of  the  part  or  parts  Intended  to  replace  the  part 
or  parts  claimed  to  have  be«i  defective,  and  which,  upon  their  return  to  us 
at  our  factory  for  inspection,  we  shall  have  determined  were  defective,  and 
provided  the  transportation  charges  for  the  parts  so  returned  have  been  pre- 
paid. •  •  •  The  purchaser  understands  and  agrees  that  no  warranty  of 
the  motor  vehicle  is  made  or  authorized  to  be  made  by  the  company,  other 
than  that  hereinabove  set  forth." 

[1,  2]  Notwithstanding  that  the  contract  was  in  writing,  and  that 
the  defendant  in  his  answer  especially  averred  the  warranty  in  writ- 
ing, the  defendant  was  permitted  to  prove,  over  objection  and  excep- 
tion, conversations  held  prior  to  the  execution  of  the  written  contract 
and  a  verbal  guaranty,  although  the  contract  expressly  provided : 

"It  is  understood  and  agreed  that  there  are  no  promises,  understandings, 
or  agreements  of  any  kind  pertaining  to  this  automobile  that  are  not  clear- 
ly specified  on  it." 

Under  the  written  agreement  the  warranty  was  limited  to  the  fur- 
nishing of  such  parts  of  the  motor  vehicle  "as  shall  under  normal  use 
and  service  appear  to  us  to  have  been  defective  in  material  or  work- 
manship." It  was  in  evidence  that  the  plaintiff  renewed  a  defective 
arm  to  the  frame  for  which  it  did  not  charge  defendant  anything, 
accepting  that  defect  as  being  within  the  warranty.  Twenty-one  dol- 
lars and  eighty  cents  of  the  bill  was  made  up  of  the  expense  of  send- 
ing a  man  to  White  Plains,  and  for  grease  and  gasoline  furnished. 
The  court  directed  a  verdict  for  the  plaintiff  for  that  ampunt.  Of  the 
rest  of  the  bill,  $81.56  was  the  cost  of  labor.  There  was  no  evidence 
to  sustain  the  defense  that  the  amount  of  the  bills  proven  were  for 
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defective  parts  within  the  warranty.  Improper  evidence  was  received, 
and  the  case  was  submitted  by  the  court  to  the  jury  upon  an  erroneous 
theory. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


PEX3PLB  7.  FISH.    (No.  7680.) 
(Supreme  Court,  Appellate  Division,  First  Department    July  0,  1916.) 

1.  FOBOEBT  €=921 — FOBSEBT  IN  THIBD  DEOBEB— ALTBBATION  IN  FIBX'B  BoOKS 

— Paktnbr's  AppeovaI/— Statute. 

Under  Penal  Law  (Consol.  Laws,  c.  40)  §  889,  subd.  1,  providing  that 
one  In  the  employment  of  a  partnership  unlawfully  and  corruptly  al- 
tering or  erasing  any  accounts  appertaining  to  the  business  is  guilty  of 
forgery  In  the  third  degree,  where  defendant  loaned  money  to  a  part- 
nership, and  thereafter,  such  partnership  becoming  embarrassed,  it  was 
determined  that  defendant  should  be  its  assignee,  and,  it  being  thought 
desirable  that  his  name  should  not  appear  on  its  books  as  having  loaned 
it  money,  the  partnership's  bookkeeper,  two  hours  before  the  execution 
of  an  assignment  at  defendant's  direction,  erased  his  name  from  the 
books,  substituting  another  therefor  as  having  made  the  loan,  a  partner 
standing  by  during  the  operation,  and  expressing  his  approval  of  the  act 
and  instructing  the  bookkeeper  that  she  must  obey  the  assignee,  as  he 
was  the  boss,  such  assiguee  was  not  guilty  of  forgery  in  the  third  de- 
gree, since  the  bookkeeper's  alteration  was  made  with  the  approval  of 
her  employer,  who  had  not  yet  assigned,  thus  negativing  her  guilt  which 
precluded  guilt  on  the  part  of  the  assignee  as  having  corruptly  aided  and 
abetted  her  to  commit  such  crime. 

[Ed.  Note. — For  other  cases,  see  Forgery,  Cent  Dig.  {  67;  Dec.  Dig. 
«=>21.] 

2.  FOBOEBT  ^=>21 — ^FOBOEBT  in  THIRD  DEOREI!— ALTERATION  WITHOUT  PboFIT 

TO  BOOKKEEPEB  — STATUTE. 

Under  Penal  Law  (Consol.  Laws,  c.  40)  §  889,  subd.  4,  cl.  4,  as  amended 
by  Laws  1912,  c.  842,  providing  that  the  altering  of  any  book  of  account 
by  any  person  by  his  own  band  or  another's,  if  made  with  intent  to 
conceal  from  creditors,  or  other  pereons  interested,  matters  affecting  the 
financial  condition  of  any  partnership,  shall  render  such  person  guilty 
of  forgery  in  the  third  degree,  but  that  the  provision  shall  not  apply  to 
any  employe,  who,  wlthoiit  personal  profit  or  gain,  merely  executes  the 
orders  of  his  employer,  where  those  interested  in  an  embarrassed  firm 
thought  it  desirable  that  the  prospective  as.slgiiee's  name  should  not 
apt)ear  on  the  books  of  the  firm  as  having  made  a  loan  to  it,  so  that  two 
hours  before  the  execution  of  the  assignment  the  entry  was  erased  by 
the  bookkeeper,  who  received  no  profit  and  had  no  expectation  of  prof- 
It  by  the  direction  of  a  partner  and  the  assignee,  such  bookkeeper  was 
not  guilty  of  forgery  in  the  third  degree,  so  that  the  assignee  could  not 
be  guilty  as  having  corruptly  aided  and  abetted  her  to  commit  such  crime. 

[Ed.  Note. — For  other  cases,  see  Forgery,  Cent.  Dig.  f  57;  Dec.  Dig. 
«=»21.] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Hyman  Fish  was  convicted  of  forgery  in  the  third  degree,  and  he 
appeals  from  the  judgment,  and  from  orders  denying  his  motions  for 
new  trial  and  in  arrest  of  judgment.  Judgment  reversed,  and  defend- 
ant discharged. 
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Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

William  Travers  Jerome,  of  New  York  Qty,  for  appellant. 
Robert  C.  Taylor,  of  New  York  City,  for  the  People. 

HOTCHKISS,  J.  The  indictment  charged  defendant  with  forgery 
in  the  third  degree,  in  that  he  aided  and  abetted  one  Gertrude  Gutman, 
an  employe  of  Moses  Gutman  and  Harry  Gutman,  copartners  in  trade, 
in  corruptly  altering  a  certain  account  book  appertaining  to  the  busi- 
ness of  the  firm.  It  is  apparent,  therefore,  that  whether  defendant 
was  guilty  of  a  crime  must  depend  upon  whether  the  act  of  Gertrude 
Gutman  was  a  criminal  act.  Briefly,  the  salient  facts  of  the  alleged 
crime,  as  proven  by  the  witnesses  for  the  people,  were  as  follows : 

The  two  Gutmans  were  copartners  under  the  firm  name  of  M.  Gut- 
man &  Son,  and  Gertrude  Gutman  was  a  bookkeeper  in  their  employ. 
Among  the  regular  books  of  entry  kept  by  the  firm  was  one  called  a 
"deposit  book,"  in  which  it  was  the  custom  to  enter  the  firm's  bank 
deposits,  and  to  record  in  such  book,  among  other  things,  the  name  of 
the  person  from  whom  the  check  was  received,  the  date  of  the  deposit, 
and  the  bank  in  which  such  deposit  was  made.  On  or  about  Novem- 
ber 7,  1912,  the  firm,  being  then  in  embarrassed  circumstances,  bor- 
rowed from  the  defendant  $1,000,  the  proceeds  of  which  loan,  amount- 
ing to  $982.50,  was  represented  by  defendant's  check,  and  thereupon 
the  following  entry  was  made  in  said  deposit  book :  "Germania ;  Nov. 
7 ;  H.  Fish ;  982.50" — meaning  that  on  that  day  they  had  received  from 
defendant  his  check  for  $982.50  and  had  deposited  the  same  in  the 
Germania  Bank.  Thereafter  defendant  and  Moses  Gutman  had  a  num- 
ber of  interviews  at  which  the  business  and  aifairs  of  the  firm  were 
discussed.  From  information  obtained  at  these  interviews,  it  came  to 
defendant's  knowledge  that  the  firm  was  insolvent,  and  he  advised 
the  members  thereof  to  make  a  general  assignment  for  the  benefit  of 
creditors,  and  also  procure  certain  friendly  creditors  to  thereafter  file 
a  petition  in  bankruptcy  against  the  firm ;  the  purpose  of  the  assignment 
being  to  lay  a  foundation  for  an  application  to  the  bankruptcy  court 
to  appoint  the  assignee  the  receiver  of  the  firm  in  bankruptcy.  In 
pursuance  of  this  advice,  it  was  arranged  that  the  defendant  should 
become  the  assignee  of  the  firm,  and  on  December  16,  1912,  the  firm 
executed  and  deKvered  to  defendant  an  instrument  of  assignment,  which 
was  duly  filed,  and  shortly  thereafter  and  on  the  same  day  an  involun- 
tary petition  in  bankruptcy  was  filed  against  the  firm,  in  pursuance 
of  which  it  was  adjudicated  a  bankrupt. 

Early  on  the  morning  of  December  16th,  and  some  two  hours  before 
the  execution  of  the  assignment,  as  the  result  of  an  arrangement  with 
Moses  Gutman  and  on  the  statement  of  defendant,  who  was  about  to 
become  assignee  of  the  firm,  that  it  was  desirable  that  he  should  not  ap- 
pear to  be  a  creditor  thereof,  Moses  Gutman  delivered  to  the  defendant 
checks  and  notes,  representing  receivables  of  the  firm,  of  the  face 
value  of  $1,000,  in  payment  of  defendant's  said  loan,  which  was  not 
then  due.  Defendant  then  asked  if  his  name  appeared  on  the  firm 
books,  and,  having  been  told  that  it  appeared  in  the  deposit  book,  de- 
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fendant  said  that  the  entry  must  be  gotten  rid  of,  and  under  the  de- 
fendant's instructions  Gertrude  erased  from  such  entry  the  name  "H. 
Fish,"  and  substituted  "S.  Katz"  therefor ;  the  defendant  being  present 
while  the  act  of  erasing  took  place  and  expressing  his  approval  of  the 
result  when  the  alteration  was  completed.  It  appeared  beyond  dispute 
that  Moses  Gutman  was  present  and  took  part  in  the  above  conversa- 
tion. With'  respect  to  the  instructions  under  which  Gertrude  acted, 
Moses  swore  as  follows : 

"We  went  into  the  office,  and  we  found  oat  that  the  name  did  appear  in 
the  deposit  book ;  *  *  •  so  he  [defendant]  told  my  daughter  there  in  the 
office  to  mark  It.  She  asked  me,  and  I  said:  'Wellt  I  am  not  the  boss  any 
more;  Mr.  Fish  Is  the  boss;  he  has  taken  the  business  oTer,  and  yoa  got 
to  listen  to  him  now.  I  am  not  the  boss  any  more.  Well,  if  he  tells  you. 
do  it ;   be  is  the  boss.' " 

Thereupon  Gertrude  proceeded  to  make  the  alteration.  It  is  mani- 
fest from  the  foregoing  that  at  the  time  the  act  of  altering  the  book 
took  place  the  firm  of  M.  Gutman  &  Son  was  still  in  possession  and 
control  of  its  business  and  of  the  books  appertaining  thereto,  and  that 
Gertrude  was  the  servant  of  the  firm  and  subject  to  the  control  of  the 
members  thereof.  Whatever  she  did  in  the  matter  of  altering  the  de- 
posit book  was  done  by  the  direction  of  Moses  Gutman.  Conceding 
that  the  defendant  also  instructed  Gertrude  to  make  the  alteration,  and 
that  he  aided  and  abetted  her  in  making  the  same,  nevertheless  Ger- 
trude's authority  was  derived  from  Moses,  who  was  necessarily  the 
principal,  and  whatever  defendant  did  must  be  taken  to  have  been  done 
as  the  agent  of  or  with  the  acquiescence  of  Moses. 

[1,2]  The  learned  district  attorney  asserts  that  the  defendant  was 
indicted  and  convicted  under  the  first  subdivision  of  section  889  of  the 
Penal  Law,  which  he  argues  is  sufficient  in  itself  to  sustain  the  convic- 
tion; but,  if  this  be  not  so,  then  that  the  first  subdivision  of  section 
889,  read  in  conjunction  with  the  fourth  subdivision  of  the  second  por- 
tion of  section  889,  affords  ample  foundation  for  the  judgment  under 
review.  Section  889  bears  the  title  "Forgery  in  Third  Degree."  Sub- 
division 1  of  the  first  portion  of  the  section  is  as  follows : 

"1.  Being  an  officer  or  In  the  employment  of  a  corporation,  association, 
partnership  or  Individuals  falsifies,  or  unlawfully  and  corruptly  alters,  erases, 
obliterates  or  destroys  any  accounts,  books  of  accounts,  records,  or  other 
writing,  belonging  to  or  appertaining  to  the  business  of  the  corporation,  as- 
sociation or  partnership,    •    •    •    is  guilty  of  forgery  in  the  third  degree." 

It  was  settled  by  the  decision  in  People  ex  rel.  Isaacson  v.  Fallon, 
202  N.  Y.  456,  96  N.  E.  96,  that  the  above  subdivision  was  intended  to 
protect  employers  against  the  acts  of  their  own  employes,  or  others 
having  a  duty  to  keep  true  books  of  account  of  the  business  of  the 
employer,  and  who  sought  to  defraud  by  means  of  false  entries  or 
alterations ;  that  it  "was  intended  to  be  a  protection  against  domestic 
or  internal  attack,  against  treachery  and  betrayal  from  within."  It  is 
apparent,  therefore,  that  an  employe  who  by  the  direction  of  or  with 
the  approbation  or  concurrence  of  his  employer  makes  an  alteration  in 
the  account  books  of  the  latter  is  not  guilty  of  a  crime  within  the  mean- 
ing of  the  above  subdivision,  and  that  we  must  look  further  for  au- 
thority to  sustain  the  conviction  of  this  defendant.    Subdivision  4  of 


Digitized  by 


Google 


Sup.  Ct.)  LEABT  y.  GELLBB  607 

the  second  portion  of  section  8^,  to  which  I  have  referred,  provides 

that: 

The  "altering,  erasing,  obllteratliis,  or  destmction  d  any  acconnt,  book  of 
account,  •  •  *  by  any  person,  wbetber  by  bis  own  hand  or  the  hand  of 
another,  If  made  with  Latent  to  defraud  credltora  or  to  conceal  a  crime,  or 
to  conceal  from  creditors  or  stockholders  or  other  persons  Interested  In  mat- 
ters materially  affecting  the  financial  condition  of  any  Individual,  corpora- 
tion, association,  or  partnership,  *  •  *  shall  render  such  person  guilty  of 
forgery  In  the  third  degree,  wltMn  the  meaning  of  this  section ;  but  this  pro- 
vision shall  not  apply  to  any  derk,  bookkeeper,  or  other  employ^,  who, 
without  personal  profit  or  gain,  merely  executes  the  orders  of  bis  ecajkoyet." 

There  is  no  claim  on  the  part  of  the  people  that  the  act  of  Gertrude 
Gutman  in  making  the  erasure  in  question  involved  any  "personal  profit 
or  gain,"  or  the  expectation  thereof,  on  her  part.  As  I  have  shown,  the 
proof  was  that  she  did  no  more  than  execute  the  order  of  her  em- 
ployer. Under  these  circumstances  the  evidence  wholly  failed  to  show 
the  commission  of  any  crime  on  her  part,  and  for  this  reason  the  con- 
viction of  the  defendant  was  without  evidence  to  sustain  it. 

The  judgment  should  be  reversed,  and  the  defendant  discharged. 

INGRAHAM,  P.  J.,  and  SCOTT  and  DOWLING,  JJ.,  concur. 

CLARKE,  J.  I  concur.  Defendant  was  indicted  under  one  clause 
of  a  section  of  the  Penal  Law,  and  the  conviction  is  sought  to  be  sus- 
tained under  another,  which  is  not  applicable. 


LEABT  ▼.  GELLEK.    (No.  76U.) 

(Snprane  Court,  Appellate  Division,  First  Department    July  9,  1915.) 

RxroBUATion  or  InsTaxTMENTS  ^=»n — Bight  to  BsroauATioN— Mutuai.  Mis- 
take. 

Where  the  widow  Informed  plaintiff,  the  heir,  that  her  deceased  hus- 
band had  before  his  death  given  and  delivered  securities  to  her,  and 
plaintiff,  at  her  request  and  acting  upon  that  belief,  caused  the  secu- 
rities to  be  transferred  upon  the  books  of  the  varlons  corporations  and 
new  certificates  issued,  also  executing  an  assignment  and  release  of  any 
rights  in  such  securities,  plaintiff  la  not  entitled  to  a  reforuiatlon  of  the 
assignment  and  release  because  the  statement  of  the  widow  as  to  the 
gift  of  the  securities  was  not  correct:  it  appearing  that  the  widow  was 
guilty  of  no  fraud  and  honestly  believed  the  gift  had  been  consummated. 
[Kd.  Note. — For  other  cases,  see  Keformatioa  of  Instruments,  Cent.  Dig. 
fi  69-71 ;   De&  Dig.  <&=»17.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Daniel  J.  Leary  against  Frederick  Geller,  as  executor  of 
the  estate  of  Mary  C.  Leary,  deceased.  From  an  order  overruling  a 
demurrer  to  the  complaint,  defendant  appeals.  Order  reversed,  and 
demurrer  sustained. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
POWLING,  and  HOTCHKISS,  JJ. 

4=3For  other  cases  see  same  topic  A  KEY-NUMBER  In  a)l  Key-Numbered  Digests  4t  Indexes 


Digitized  by 


Google 


508  154  NBW  XOBK  SUPPLEMENT  (Sup.  Ct 

John  M.  Enright,  of  Jersey  City,  N.  J.  (Benjamin  G.  Paskus,  of  New 
York  Qty,  on  the  brief),  for  appellant. 

Pierre  M.  Brown,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Plaintiff  is  one  of  the  children  of  James  D.  Leary,  who 
died  intestate  April  11, 1892.  The  original  defendant  herein  was  Mary 
C.  Leary,  widow  and  administratrix  of  said  James  D.  Leary,  deceased. 
She  having  died  since  the  institution  of  the  action,  the  present  defend- 
ant, her  executor,  has  been  substituted  in  her  place. 

After  the  death  of  James  D.  Leary  this  plaintiff  and  his  brother, 
George  Leary,  and  his  sister,  Marie  C.  Leary,  assigned,  transferred, 
and  set  over  unto  Mary  C.  Leary,  the  widow,  her  heirs,  executors,  ad- 
ministrators, and  assigns,  absolutely  and  forever,  all  of  the  part,  share, 
and  interest  of  each  of  the  assignors  in  and  to  the  personal  estate  of 
said  James  D.  Leary,  and  on  the  same  date  this  plaintiff  released  and 
discharged  said  Mary  C,  Leary,  as  administratrix  of  said  James  D. 
Leary,  o^  and  from  any  and  all  claim  or  demand  which  said  plaintiff 
then  had  or  might  hereafter  be  entitled  to  in  said  estate.  The  purpose 
of  this  action  is  to  reform  the  aforesaid  assignment  and  release,  by  ex- 
cluding from  the  operation  thereof  certain  securities  and  the  income 
and  profits  derived  therefrom,  by  compelling  the  said  Mary  C.  Leary 
(or  her  executor)  to  account  to  plaintiff  for  his  proportional  share  of 
said  securities,  and  the  income  and  profit  derived  therefrom,  as  if  the 
aforesaid  assignment  and  release  had  never  been  made,  or,  having 
been  made,  did  not  apply  to  and  cover  the  said  securities. 

The  complaint  alleges  that  James  D.  Leary  in  his  lifetime  had  own- 
ed and  been  in  possession  of  the  securities  mentioned,  said  to  have 
been  of  large,  but  uncertain,  value ;  that  a  short  time  before  his  death 
said  James  D.  Leary  filled  out  transfers  of  said  securities  in  the  name 
of  Mary  C.  Leary,  and,  with  plaintiff's  aid,  signed  the  same ;  that  short- 
ly' after  the  death  of  said  James  D.  Leary,  and  before  the  execution 
and  delivery  of  the  assignment  and  release  now  sought  to  be  reformed, 
plaintiff  was  informed  by  defendant  Mary  C.  Leary  that  her  deceased 
husband  had  given  and  delivered  said  securities  to  her  before  his  death, 
and  therefore  plaintiff,  at  her  request  and  acting  upon  the  belief  that 
said  securities  had  been  so  delivered  to  said  Mary  C.  Leary,  caused 
said  securities  to  be  transferred  upon  the  books  of  the  various  cor- 
portations,  and  new  certificates  issued  to  said  Mary  C.  Leary;  that 
"the  e^cecution  of  the  transfers  made  by  deceased  of  said  stocks  and 
the  statements  aforesaid  of  said  Mary  C.  Leary  created  in  the  mind  of 
plaintiff  the  belief  that  said  securities  had  been  given  and  delivered  to 
Mary  C.  Leary  by  deceased,  and  solely  in  reliance  upon  this  mistake 
and  belief"  plaintiff  executed  the  assignment  and  release  now  sought 
to  be  reformed.  It  is  further  alleged  that  no  consideration  passed  to 
plaintiff  for  the  execution  of  either  of  said  documents ;  that  said  securi- 
ties were  never  given  or  delivered  by  deceased  to  said  Mary  C.  Leary, 
nor  were  they  ever  her  property ;  and  that  she  continued  to  claim  and 
possess  them  until  about  December  30,  1913,  when  she  admitted  that 
the  same  were  part  of  the  personal  estate  of  said  James  D.  Leary,  de- 
ceased, and  accounted  for  them  and  their  income  and  profits  as  admin- 
istratrix. 
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It  is  stated  in  the  complaint  that  the  securities  in  question  constituted 
only  a  part,  although  the  larger  part,  of  the  estate  of  said  James  D. 
Leary,  and  plaintiff  does  not  deny  that  his  purpose  and  intent,  by  the 
assignment  and  release,  was  to  convey  and  confirm  to  the  widow  all  of 
the  personal  estate  of  said  James  D.  Leary ;  but  he  leaves  the  inference 
to  be  drawn  that  he  so  intended  because  he  did  not  know  how  much 
that  estate  amounted  to,  and,  if  he  had  known,  he  would  not  have  been 
so  generous.  The  difficulty  with  the  complaint  is  that  it  fails  to  state 
a  case  for  reformation  within  the  well-established  rule  that  an  ac- 
ticMi  for  the  reformation  of  a  written  instrument  will  not  lie  unless 
there  has  been  a  mutual  mistake  of  fact  by  the  parties  to  it,  or  a  mis- 
take of  fact  on  the  one  side  and  fraud  on  the  other. 

Neither  of  these  conditions  are  stated  in  the  complaint  No  mis- 
take as  to  the  fact  is  alleged  as  to  Mary  C.  Leary,  nor  is  any  fraud 
charged  against  her.  It  is  true  that  it  is  alleged  that  she  stated  that 
her  husband  had  given  her  the  securities  before  his  death,  whereas  the 
fact  is  that  he  had  not  done  so.  But  this  contradiction  does  not  neces- 
sarily spell  fraud  on  her  part,  for  it  is  nowhere  alleged  that  she  made 
this  statement  with  the  intent  to  deceive  plaintiff,  or  for  the  purpose  of 
inducing  him  to  execute  the  assignment  and  release.  In  short,  nothing 
more  is  alleged  In  the  complaint  than  a  mistake  on  the  part  of  plaintiff 
as  to  the  ownership  of  the  securities.  This  is  not  enough  to  maintain 
an  action  in  equity  for  a  reformation.  The  court  at  Special  Term  did 
not  consider  the  complaint  as  charging  fraud  upon  Mary  C.  Leary, 
but  treated  the  action  as  one  based  on  the  ground  of  a  mutual  mistake 
of  fact ;  but  it  is  obvious  upon  a  reading  of  the  complaint  that  the  only 
mistake  of  fact  charged  was  that  of  plaintiff.  The  objection  now  urged 
by  defendant  that  there  is  a  defect  of  parties  defendant,  in  that  the 
brother  and  sister  who  joined  in  the  execution  of  the  assignment  should 
have  been  joined  as  defendants,  is  not  raised  by  the  demurrer. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  sustained,  with  costs,  with  leave  to 
plaintiff  to  amend  the  complaint  within  20  days  upon  payment  of  said 
costs  in  this  court  and  in  the  court  below.    Order  filed.    All  concur. 


MENG  V,  EMIGRANT  INDTTSTKIAL  SAVINGS  BANK.     (No.  7508.) 

(Supreme  Court,  Appellate  Division,  First  Department.     July  9,  1015.) 

1.  Cabri£B8  €=9320,  347 — Injuxies  to  Pasbxnoeb— Evidence — ^Nbolioence — 

EilAVATOB. 

In  an  action  for  the  death  of  an  elevator  passenger,  who  fell  down  the. 
shaft  as  he  was  attempting  to  leave  the  elevator,  evidence  tteld  sufficient 
to  warrant  the  Jury  in  finding  that  the  sole  cause  of  the  death  was  the 
n^igent  starting  of  the  car  by  the  operator  while  the  passenger  was  in 
a  place  of  danger,  so  that  It  was  proper  to  submit  the  issues  of  negli- 
gence and  contributory  negligence  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  JJ  1118,  1126,  1149, 
1163,  1160,  1167,  1179,  1190,  1217,  1233,  1244,  1248,  1315-1325,  1346,  1350- 
1886,  1388-1397,  1402 :   Dec.  Dig.  «a»320,  847.] 

^ssFor  other  cuei  see  (ame  topic  &  KET-NUMBBR  In  all  Key-Nombered  Digexta  ft  Indexa* 
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2.  DxATH  ®=»09 — Dauaoes — CxciassiVB  Daicaakb. 

A  verdict  for  $100,000,  reduced  by  the  court  to  $70,000,  for  damages 
for  the  death  of  a  Supreme  Court  Justice,  earning  $17,500  per  year, 
who  had  six  years  more  of  his  term  to  serve,  and  a  life  exijectancy  of 
14  years,  and  who  left  a  wife  and  two  grundchildr^i  surrlTliig  him,  is 
not  excesslv& 

[Ed.  Note. — For  other  cases,  see  Death,  Cent  Dig.  Si  125-130;  Dea 
Dig.  <3=»99.] 

3.  Afpeal  and  E^bob  <S=»1050 — Habmi.esb  Ebbob — Ai>uisstoN  of  Evidenck. 

The  admission  of  evidence  that  deceased  had  two  grandchildren  living 
Is  harmless,  though  they  could  not  share  In  the  damages  for  his  death. 

[Ed.  Note.— For  other  cases,  see  Appciil  and  Error,  Cent  Dig.  H  1068, 
10C9,  4153-4157,  4166 ;    Dec.  Dig.  «=)1050.] 

4.  Death  ^=>60 — Dauaoes — Admissibilitt  of  Evidence. 

Evidence  of  the  age  of  deceased,  the  amount  of  bis  salary,  bis  «cpec- 
tancy  of  life,  and  his  manner  of  living  is  admissible  to  show  ttae  damage 
resulting  from  his  deatli. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent  Dig.  {  79 ;  Dec.  Dig.  «=» 
60.] 

6.  Appeai.  and  Ebbob  <8=9l73 — ^PassENnNa  Questions  in  Lowkb  Coxtbt— 
Lack  of  Eividekcb. 

In  an  action  to  recover,  for  the  benefit  of  a  widow,  the  damages  result- 
ing from  her  husband's  death,  where  the  court  charged  without  objection 
that  the  jury  could  Judge  the  widow's  age  from  her  appearance  In  the 
courtroom,  and  no  request  was  made  for  a  further  diarge,  defendant  can- 
not on  appeal,  object  that  there  was  no  evidence  of  the  age  of  the  widow 
or  of  the  state  of  her  health. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  tt  lOW- 
10S»,  1091-1093,  1095-1098,  1101-1120;   Dec.  Dig.  «=5»173.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  S.  Meng,  as  executor  of  the  last  will  and  testa- 
ment of  Henry  Bischoff,  deceased,  against  the  Emigrant  Industrial 
Savings  Bank.  Judgment  for  the  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE.  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Robert  M.  McCormick,  of  New  York  City,  for  appellant 
Albert  Massey,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  [1]  This  action  was  brought  to  recover  dam- 
ages for  negligence  causing  the  death  of  Henry  Bischoff,  Jr.,  a  Justice 
of  the  Supreme  Court  in  this  department  The  defendant  was  the 
owner  of  the  premises  51  Chambers  street,  in  this  city,  several  of  the 
upper  floors  of  which,  including  the  twelfth  and  thirteenth  floors,  were 
held  under  lease  by  the  city  of  New  York  and  were  used  for  the  pur- 
poses of  the  Supreme  Court  and  the  Justices  thereof.  On  the  28th 
of  March,  1913,  Justice  Bischoff  came  to  his  death  by  falling  down 
the  shaft  of  one  of  the  several  passenger  elevators  with  which  the 
building  was  equipped.  The  elevator  in  question  was  protected  by 
two  gates,  one,  called  the  "shaft"  or  "floor"  gate,  opening  directly 
into  the  shaft  from  the  main  corridor  of  each  of  the  several  floors  of 
the  building,  and  the  other  a  collapsible  latticed  or  "grille"  gate,  which 

«=>For  otber  cue*  im  lama  topic  ft  K£Y-NUMI3EB  lo  all  Key-Mumbarwl  DicesU  *  laduvM 


Digitized  by 


Google 


Sup.  Ct.)      MENQ  y.  BMIQBANT  IKDtrSTBIAL  8A VINOS  BANK  611 

was  attached  to  the  front  of  the  elevator  and  served  as  a  gate  at  the 
point  of  entrance  and  exit  thereto.  The  shaft  |;ate  was  operated  by 
pneumatic  power  controlled  by  a  "tripper,"  which  came  up  through 
the  floor  of  the  car.  When  the  operator  of  the  car  pressed  his  foot 
down  upon  this  "tripper"  the  shaft  door  would  open,  and  when  his 
foot  was  removed  the  door  would  automatically  close.  The  latticed 
gate  to  the  car  was  opened  and  closed  by  the  hand  of  the  operator. 
The  movement  of  the  car  itself  was  controlled  by  a  hand  lever,  which, 
being  pushed  forward  or  back  or  brought  to  "center,"  would  set  the 
car  in  motion  up  or  down  or  stop  it. 

The  circumstances  of  the  accident  were  told  by  two  witnesses  for 
the  plaintiff.  Berthoud  testified  that  he  entered  the  car  at  the  ground 
floor  of  the  building,  taking  a  position  at  the  front  of  the  car  and  in 
front  of  Justice  Bischoff,  who  stood  a  little  way  back  of  him.  The 
car  stopped  at  the  eleventh  floor  to  pennit  Berthoud  to  alight.  After 
leaving  the  car,  Berthoud  had  proceeded  but  a  few  feet  into  the  cor- 
ridor when  he  heard  the  breaking  of  glass,  and  turning  around  saw 
a  black  derby  hat,  afterwards  identified  as  belonging  to  Justice  Bisch- 
off, just  coming  to  rest,  as  though  it  had  dropped  on  the  floor  of  the 
corridor.  Turning  around,  he  saw  broken  glass  falling  from  the  tran- 
som or  fanlight  above  the  shaft  entrance  to  the  elevator,  and  the  heavy 
glass  fanlight,  which  was  covered  with  wire  netting,  was  bulged  out 
away  from  the  shaft  and  toward  the  corridor.  Berthoud  does  not 
say  where  the  elevator  was  at  this  time,  nor  does  he  say  that  he  then 
saw  Justice  Bischoff  in  the  car  or  elsewhere.  Pearl,  the  operator  of 
the  car,  first  called  as  a  witness  for  the  plaintiff  and  afterwards  for 
the  defendant,  testified : 

That  after  Berthoud  left  the  car  he  took  his  foot  from  the  tripper  to 
close  the  shaft  door.  "The  door  was  closing,  when  the  Judge  made  an  at- 
tempt to  get  off  the  car.  I  saw  the  door  was  going  to  strike  the  Judge,  and 
grabbed  the  jadge  to  stop  him  being  struck  with  the  door.  *  *  *  Q.  Did 
yon  say  shut  or  shutting?  A.  Shutting.  Q.  It  was  not  shut?  A.  No,  sir. 
•  ♦  *  I  had  hold  of  his  arm,  and  he  partly  turned  around  when  I  grabbed 
him.  The  door  had  struck  him  at  the  same  time.  Then  Judge  Bischoff  kind 
of  pulled  away  from  me,  making  an  effort  to  get  out  of  the  door,  and  the 
door  was  holding  the  Judge  at  the  same  time.  Then  the  next  thing  I  noticed 
the  an  had  gone  up,  and  the  Judge  was  going  to  be  caught  under  the  top 
of  the  door  and  the  floor  of  the  car.  *  *  *  I  thought  the  best  thing  was 
to  hold  the  Judge,  and  I  turned  around  to  stop  the  car;  and  when  I  turned 
around  to  stop  the  car  I  heard  a  crash  at  the  same  time,  and  when  I  turned 
back  to  see  what  the  crash  was,  the  Judge  had  gone.  I  had  hold  of  the 
Judge's  arm,  and  it  was  torn  from  me.  Then  I  turned  around  and  stopped  the 
car  immediately.  The  door  was  about  half  closed.  Q.  Had  the  elevator  started 
at  that  time?  A.  No,  sir.  Q.  And  you  state  that  the  Judge  was  passing  you? 
A.  Yes,  sir.  •  *  •  Q.  When  you  took  hold  of  him  had  the  car  started? 
A.  No,  sir ;  not  that  I  know  of." 

The  witness  further  testified  that,  when  the  judge  started  to  leave 
the  car,  his  hat  was  on  his  head.  On  cross-examination,  with  evident 
reluctance  and  only  after  he  had  been  confronted  with  the  written 
evidence  of  statements  he  had  made  to  the  district  attorney  immediately 
after  the  accident,  he  testified  that  at  the  time  of  the  accident  the  col- 
lapsible gate  was  wide  open,  that  the  shaft  gate  was  not  fully  closed, 
and  that  in  this  situation  the  car  had  been  started  upward  by  him  in- 
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voluntarily  and  unintentionally,  his  hand  then  being  on  the  lever  which 
controlled  its  operation.  Immediately  after  the  accident  Justice  Bisch- 
off's  dead  body  was  found  at  the  bottom  of  the  shaft.  It  was  also 
discovered  that  a  portion  of  the  pneumatic  appiiratus  which  operated 
the  shaft  gate  and  was  attached  to  the  face  of  the  space  between 
floors  on  the  inside  of  the  shaft  below  the  transom,  and  some  distance 
above  the  top  of  the  car  when  the  car  stood  at  rest  with  its  floor  even 
with  the  floor  of  the  corridor,  was  bent  upward,  and  also  that  the 
angle  iron  which  supported  a  portion  of  the  apparatus  operating  the 
automatic  indicator,  and  which  angle  iron  was  similarly  attached,  was 
also  bent  upward. 

The  learned  trial  court  left  to  the  jury  the  questions  of  defend- 
ant's negligence  and  of  contributory  negligence  on  the  part  of  Jus- 
tice Bischoff.  I  think  this  was  proper.  It  is  evident  that  the  evidence 
justified  a  finding  that,  at  the  moment  immediately  before  the  car 
started.  Justice  Bischoff  stood  in  a  position  from  which  no  danger 
was  to  be  apprehended,  except  such  as  might  result  from  his  becoming 
impinged  by  the  closing  gate  of  the  shaft.  The  fact  that  he  was 
attempting  to  leave  the  car  through  the  closing  gate  is  not  material, 
because,  concededly,  he  did  not  succeed  in  so  doing  before  the  car 
started.  The  jury  was  thus  justified  in  also  finding  that  the  sole 
cause  of  the  accident  was  the  act  of  the  operator  in  starting  the  car 
while  Justice  Bischoff  stood  in  a  position  of  safety,  assuming  the  car 
had  remained  at  rest,  but  in  such  a  position  as  would  almost  inevitably 
result  in  his  injury  if  the  car  was  then  set  in  motion  and  so  continued 
until  it  reached  the  obstacles  which  projected  into  the  shaft  from 
above. 

[2,  3]  The  jury's  verdict  in  favor  of  the  plaintiff  was  in  the  sum 
of  $100,000,  which  the  trial  court  reduced  to  $70,000.  The  defendant 
complains  of  this  as  excessive.  The  evidence  on  the  question  of  dam- 
ages showed  that  Justice  Bischoff  left  a  widow,  but  no  children;  his 
only  heirs  and  next  of  kin  being  two  grandchildren,  children  of  a 
deceased  daughter.  Whether,  under  the  statute,  these  grandchildren 
have  any  interest  in  the  siun  recovered  by  the  plaintiff  is  a  question 
to  be  determined  when  distribution  of  any  such  recovery  is  to  be 
made.  It  is  not  involved  on  this  appeal.  If  is  clear,  however,  that  in 
any  event  the  mere  proof  of  the  existence  of  grandchildren  was  not 
harmful  error. 

[4]  At  the  time  of  his  death  Justice  Bischoff  was  sixty  years  and 
7  months  of  age,  and  his  term  of  office  would  not  expire  for  nearly 
6  years,  during  which  period,  if  living,  he  would  have  been  in  receipt 
of  a  salary  of  $17,500  per  year.  It  was  shown  by  the  tables  that  his 
expectancy  of  life  was  approximately  14  years.  Proof  was  also 
given  tending  to  show  the  expensiveness  of  the  manner  or  habit  of 
his  family  life  and  living,  all  of  which  facts  were  unquestionably  prop- 
er as  a  basis  for  the  jury  to  form  their  judgment  of  the  pecuniary 
loss  suffered  by  those  who  under  the  statute  were  injured  by  his 
death.  Houghkirk  v.  President,  etc.,  of  the  Delaware  &  Hudson 
Canal  Co.,  92  N.  Y.  219,  225,  44  Am.  Rep.  370;  Mix  v.  Hamburg- 
American  Steamship  Co.,  85  App.  Div.  475,  83  N.  Y.  Supp.  322; 
Sternfels  v.  Metropohtan  Street  Ry.  Co.  et  al.,  73  App.  Div.  494, 
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498,  etseq.,  77  N.  Y.  Supp.  309,  affirmed  174  N.  Y.  512,  66  N.  E.  1117. 

[5]  In  his  argument  on  this  appeal,  counsel  for  the  defendant  raises 
the  point  that  there  was  no  proof  of  Mrs.  Bischoflf's  age  at  the  time 
of  her  husband's  death,  or  of  her  state  of  health  at  that  time.  If 
this  objection  had  any  force  (and  I  do  not  mean  to  infer  that  it  had), 
it  cannot  be  raised  now  for  the  first  time.  The  evidence  showed  that 
Mrs.  Bischoff  was  present  in  court  at  the  trial.  In  his  charge  the 
learned  trial  justice  referred  to  this  fact  and  said  to  the  jury: 

"U  she  la  In  court,  possibly  yoa  can  Judge  about  her  age  by  ber  looka" 

No  exception  was  taken  to  this,  nor  was  the  court  asked  to  make 
any  other  or  different  charge  upon  the  subject.  Mrs.  Bischoff's  ap- 
parent age  and  state  of  health  could  be  visually  perceived,  and  from 
observation  it  was  proper  for  the  jury  to  draw  for  themselves  such 
inferences  as  their  judgment  approved.  Chamberlayne  on  Ev.  §§  1849, 
2048. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


HOLMES  et  al.  v.  CAMP  et  al.    (No.  7553.) 
(Supreme  (Jourt,  Appellate  DIvIsImi,  First  Department     July  9,  1916.) 

1.   COKPOEATIONB  ®=»320 — ACTIONS — OFF1CEB8 — SUFFICIEKCT  OV  COMPLAINT. 

In  an  action  against  directors  of  a  lead  company,  which  owned  83  per 
cent,  of  tbe  capital  stock  of  a  trust  company,  the  complaint  alleged  that 
the  trust  company  loaned  to  G.,  one  of  Its  directors,  and  his  son,  over 
$100,000  secured  by  collateral,  consisting  of  stock  the  actual  value  of 
which  was  considerably  less;  that  the  trust  company  was  liquidated  by 
Its  officers  and  liquidating  trustees;  that  G.  and  his  son  proposed  that 
the  collateral  held  by  the  trust  company  should  be  surrendered  to  the 
lead  company  and  their  notes  returned  to  them;  that  this  proposal  was 
accepted  by  the  lead  company's  directors ;  that  the  loans  to  G.  were  in 
violation  of  statutes  limiting  tbe  amount  of  loans  to  a  director  without 
the  consent  of  all  the  directors;  that  the  loans  were  made  contrary  to 
law  with  tbe  knowledge  of  some  of  tbe  defendants ;  that  G.  and  his  son 
had  other  property,  which  might  have  been  acquired  as  additional  col- 
lateral, but  that  none  of  the  defendants  took  any  steps  to  collect  the 
loans,  but  negligently  consented  to  the  surrender  of  the  notes  for  the  col- 
lateral, damaging  the  lead  company ;  that  on  plalntifC's  demand  the  lead 
company's  directors  requested  the  liquidating  trustees  to  sue  for  the  loss 
sustained,  but,  they  having  refused  to  do  so,  the  lead  company's  directors 
refused  to  take  any  further  action.  Held,  that  the  complaint  did  not 
show  negligence  in  failing  to  protest  against  the  loans  or  to  demand  ad- 
ditional security;  it  not  being  sufficiently  alleged  that  defendants  knew 
the  loans  violated  the  statute,  or  knew  when  they  first  learned  of  the 
loans  that  they  were  not  good,  or  that  they  had  any  ulterior  motive  in 
not  endeavoring  to  Induce  the  trust  company  to  collect  the  loans  or  obtain 
additional  collateral. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  SS  1426-14S1, 
1433-1439;    Dec.  Dig.  •»s>320.] 

2:  CoBPOBATiONS  «=»320 — Actions — Officbbs — SumcnsNCT  or  Complaint. 

While  it  was  not  apparent  how  the  liquidating  trustees  of  the  trust 
company  could  agree  that  the  collateral  securing  such  loans  should  be 
delivered  to  the  lead  company,  the  complaint  failed  to  show  any  impro- 
priety on  the  part  of  the  directors  of  the  lead  company  in  accepting  this 

4=3For  otber  cases  see  same  topic  A  KET-NUMBER  iO'  all  Key-Nnmbered  Dlgeata  Jc  IndazM 
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compromise,  as  othenTise  it  would  have  been  interested  only  as  a  stock- 
bolder  of  the  trust  company  in  whatever  sum  was  realized. 

[Ed.  Note.— For  other  cases,  see  OorporaUons,  CJent  Dig.  {{  1426-1431, 
1433-143©;    Dec.  Dig.  «=»320.] 

3.  COBPORATTONS   <S='320 — ACTIONS — OFFICERS — SUITICIENCT  OF  COVPLAINT. 

The  complaint  failed  to  show  negligence  on  the  part  of  the  defendants 
in  not  taking  further  proceedings  against  the  officers  or  directors  of  the 
trust  company,  as  the  lead  company  could  only  have  brought  a  stock- 
holder's action,  and  it  was  not  alleged  that  such  action  would  have  ter- 
minated successfully,  nor  that  the  defendants  acted  In  bad  faith,  or  other- 
wise than  for  what  they  believed  to  be  the  best  interests  of  the  corpora- 
tion. 

[Ed.  Note. — ^For  other  cases,  sec  Corporations,  Cent.  Dig.  {|  1426-1431, 
1433-1439;    Dec.  Dig.  «s>320.] 

4.  COBPORATIONS   ^=»310 — IdABILITT   OF    OfFICEBS — EBBOBS   OF  JuDOKENT. 

The  directors  of  a  corporation  are  not  liable  for  errors  of  judgment, 
where  they  act  without  corrupt  intent,  with  reasonable  care,  and  In  good 
faith. 

[Ed.  Note. — For  other  cases,  see  Corpoi-ations,  Cent  Dig.  U  1352-1362; 
Dec.  Dig.  «=»310.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  Holmes,  individually  and  as  trustee,  and  others, 
against  Hugh  N.  Camp  and  others.  From  an  order  overruling  a  de- 
murrer to  the  complaint  and  granting  plaintiffs'  motion  for  judgment 
on  the  pleadings,  defendants  Camp  and  Smith  appeal.  Reversed,  and 
demurrer  sustained. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS.  JJ. 

Henry  C.  Quinby,  of  New  York  City,  for  appellants. 
Edward  W.  Hatch,  of  New  York  City,  for  respondents. 

McLaughlin,  J.  The  plaintiffs  are  stockholders  and  the  indi- 
vidual defendants  are  directors  of  the  defendant  St.  Joseph  Lead 
Company.  This  action  is  brought  to  compel  the  defendant  directors 
to  account  for  and  pay  over  to  the  company  the  amount  of  losses 
alleged  to  have  been  sustained  by  it  through  their  negligence.  The 
negligence  alleged  relates  to  or  is  involved  in  certain  transactions  of 
the  Farmers'  &  Miners'  Trust  Company,  a  Missouri  corporation,  since 
dissolved,  of  which  the  Lead  Company  owned  83  per  cent,  of  the 
capital  stock.  In  March,  1912,  according  to  the  allegations  of  the  com- 
plaint, the  Trust  Company  loaned  to  one  Graves,  one  of  its  directors, 
$85,000,  and  about  the  same  time,  for  his  use  and  benefit,  loaned  $22,- 
000  to  his  son.  In  July,  1912,  it  made  a  further  loan  to  Graves  of 
$6,500,  making  the  aggregate  loans  to  him  $113,500.  These  loans 
were  secured  by  collateral,  consisting  of  the  stock  of  various  corpora- 
tions, including  the  Lead  Company,  the  par  value  of  which  exceeded 
the  amount  of  the  loans,  but  the  actual  value  was  considerably  less, 
and  since  the  loans  were  made  has  steadily  decreased,  so  that  the 
present  actual  and  market  value  of  the  collateral  does  not  exceed 
$45,300,  all  of  which  was  and  is  known  to  the  defendant  directors. 

The  complaint  alleges  that  in  June,  1913,  proceedings  were  com- 
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menced  for  the  voluntary' dissolution  of  the  Trust  Company,  which 
were  carried  on  partly  under  the  supervision  of  its  officers  and  di- 
rectors and  partly  under  the  supervision  of  liquidating  trustees ;  that 
in  the  course  of  the  liquidation  Graves  and  his  son  made  a  written 
proposal  to. the  liquidating  trustees  and  the  Lead  Company  that  the 
collateral  held  by  the  Trust  Company  to  secure  the  loans  should  be 
siurendered  to  the  Lead  Company  (the  majority  stockholder  of  the 
Trust  Company)  and  the  notes  returned  to  Graves  and  his  son ;  that 
this  proposition  was  accepted  by  a  vote  of  the  defendant  directors  of 
the  Lead  Company  at  a  meeting  held  November  6,  1913,  and  the 
liquidating  trustees  thereafter  transferred  the  collateral  to  the  Lead 
Company  and  surrendered  the  notes  to  Graves  and  his  son,  releasing 
them  from  liability  thereon. 

It  is  further  allied  that  these  loans  to  Graves  were  in  violation 
of  a  statute  of  Missouri,  forbidding  a  director  of  a  trust  company 
to  borrow  from  the  company  an  amount  in  excess  of  10  per  cent,  of 
its  paid-up  capital  and  surplus,  without  the  recorded  consent  of  a 
majority  of  the  remaining  directors  at  a  regular  meeting  of  the  board, 
and  that  the  loans  were  made  without  such  consent,  and  contrary  to 
law,  "with  the  knowledge  *  *  *  of  the  defendant  Parsons  and 
some  or  all  of  the  other  defendants,"  and  also  in  violation  of  another 
statute  of  Missouri,  forbidding  any  incorporated  or  private  bank  to 
loan  any  individual  an  amount  in  excess  of  25  per  cent,  of  its  paid- 
up  capital,  except  under  certain  conditions;  that  when  the  loans 
were  made,  and  for  a  considerable  time  thereafter.  Graves  and  his 
son  had  other  property  and  securities  which  might  have  been  acquired 
by  the  Trust  Company  as  additional  collateral  for  the  loans,  but  that 
none  of  the  defendants  took  any  steps  to  collect  the  loans  or  to  se- 
cure further  collateral,  but  negligently  and  wrongfully  consented  to 
the  surrender  of  the  notes  in  exchange  for  the  collateral,  damaging  the 
Trust  Company  and  the  Lead  Company  and  its  stockholders  in  the 
sum  of  upwards  of  $69,(XX). 

It  is  further  alleged  that,  at  the  demand  of  the  plaintiffs,  the  di- 
rectors of  the  Lead  Company  requested  the  liquidating  trustees  to 
bring  an  action  to  recover  the  loss  sustained  by  the  Trust  Company, 
but  they  had  neglected  and  refused  to  do  so,  on  the  ground,  among 
others,  that  the  loans  had  been  compromised  with  the  consent  of  the 
Lead  Company;  that  the  directors  of  the  Lead  Company  refused  to 
take  any  further  action,  notwithstanding  the  fact  that  the  directors 
and  officers  of  the  Trust  Company  had  property  sufficient  to  pay  the 
loss  sustained. 

The  judgment  demanded  is  that  the  loss  sustained  by  the  Lead 
Company  be  determined,  and  that  the  defendants  account  for  their 
n^igent  acts  and  pay  to  it  such  sum  as  may  be  found  due. 

To  this  complaint  the  defendants  Camp  and  Smith  demurred  on  the 
grounds:  (a)  That  the  liquidating  trustees  of  the  Trust  Company 
were  not  made  parties ;  (b)  that  the  directors  and  officers  of  the  Trust 
Company  were  not  made  parties;  and  (c)  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  them.  The 
demurrer  was  overruled,  the  plaintiffs'  motion  for  judgment  on  the 
pleadings  granted,  and  the  demurring  defendants  appeaL 
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[  1  ]  I  am  of  the  opinion  the  demurrer  should  have  been  sustained, 
and  the  motion  for  judgment  denied.  The  appellants  are  directors 
of  only  the  Lead  Company.  The  principal  injury  complained  of  is, 
not  to  the  Lead  Company,  but  to  the  Trust  Company,  and  is  alleged 
to  have  been  caused  by  the  negligent  and  wrongful  acts  of  the  latter's 
officers  and  directors  in  connection  with  the  loans  to  Graves.  The 
directors  of  the  Lead  Company  did  not  make  these  loans,  nor  were 
they  responsible  for  them.  While  it  is  true  the  Lead  Company  owned 
a  controlling  interest  in  the  stock  of  the  Trust  Company,  the  man- 
agement of  the  latter  was  in  the  hands  of  its  own  directors  and  officers. 
It  is  not  alleged,  nor  is  any  claim  made,  that  the  directors  of  the  Lead 
Company  were  derelict  in  their  duty  in  the  election  of  the  directors 
of  the  Trust  Company.  These  directors  were,  so  far  as  appears, 
regularly  and  duly  elected,  and  the  management  of  the  business  and 
affairs  of  the  Trust  Company  was  in  their  hands,  and  not  in  the  hands 
of  the  directors  of  the  Lead  Company.  The  directors  of  the  Lead 
Cranpany  were  not  required,  nor  was  there  any  legal  obligation  im- 
posed upon  them,  to  examine  into  the  loans  made  by  the  Trust  Com- 
pany, or  to  interfere  in  the  management  of  its  business.  They  could 
not  have  interfered  simply  because  loans  were  made  to  Graves  which 
were  not  fully  secured.  It  is  fairly  to  be  inferred  that  Graves  was 
a  man  of  some  means,  and  there  is  no  allegation  in  the  complaint 
that  the  defendants  had  even  a  suspicion,  when  they  first  learned  of 
the  loans,  that  they  were  not  good,  or  that  they  had  any  ulterior  mo- 
tive in  not  thereafter  endeavoring  to  induce  the  Trust  Company  to 
collect  them,  or  obtain  additional  collateral. 

Nor  is  there  a  sufficient  allegation  that  these  appellants  knew  the 
loans  were  in  violation  of  the  Missouri  statute,  which  prevents  a  loan 
to  a  director  in  excess  of  10  per  cent,  of  the  paid-up  capital.  That 
statute  does  not  render  such  loans  void  or  unenforceable,  but  simply 
requires  the  preliminary  consent  of  a  majority  of  the  directors.  Under 
the  allegations  of  the  complaint,  therefore,  construing  them  most  fa- 
vorably to  the  plaintiffs,  I  am  of  the  opinion  that  the  appellants  were 
not  negligent  in  failing  to  protest  against  the  loans  or  to  demand  addi- 
tional security. 

[2]  Nor  does  the  complaint  show  any  impropriety  in  the  compro- 
mise which  the  directors  of  the  Lead  Company  voted  to  accept.  The 
affairs  of  the  Trust  Company  were  then  being  liquidated,  and  it  is 
not  alleged  that  Graves  and  his  son,  at  that  time,  were  able  to  pay 
the  indebtedness,  or  any  part  of  it.  The  compromise  proposed  was 
that  all  the  collateral  held  by  the  Trust  Company  to  secure  the  loans 
should  be  turned  over  to  the  Lead  Company  and  the  notes  surrendered 
to  Graves.  How  the  liquidating  trustees,  representing  creditors  of 
the  Trust  Company,  could  agree  with  the  Lead  Company  to  dispose 
of  the  assets  of  the  Trust  Company  in  this  way,  is  not  apparent.  It  is 
unnecessary  to  consider  that  question,  since  it  is  not  before  us,  further 
than  to  say  that  the  Lead  Company  certainly  received  all  to  which  it 
was  entitled.  It  acquired  all  the  collateral  securing  the  loans,  including 
a  considerable  amount  of  its  own  stock ;  whereas,  it  otherwise  would 
have  been  interested  only  as  a  stockholder  of  the  Trust  Company  in 
whatever  sum  was  realized  from  the  loans  or  the  collateral  put  up  as 
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payment  for  the  same.  There  is  nothing  to  show  that  this  compromise 
was  made  in  bad  faith,  and  it  may  have  been  a  very  desirable  arrange- 
ment for  the  Lead  Company  to  make. 

f3]  Finally,  it  is  claimed  that  the  directors  of  the  Lead  Company 
were  negligent,  in  that  they  did  not  compel  proceedings  to  be  brought 
against  the  officers  or  directors  of  the  Trust  Company.  But  tliat  cause 
of  action,  if  any,  was  vested  in  the  Trust  Company  or  its  liquidating 
trustees.  Such  trustees  refused  to  bring  an  action.  All  that  the  di- 
rectors of  the  Lead  Company  could  then  have  done  would  have  been 
to  have  brought  a  stockholder's  action,  in  the  name  of  the  Lead 
Company  against  the  Trust  Company.  It  is  not  alleged  that,  had  such 
action  been  brought,  it  would  have  terminated  successfully,  nor  is  there 
any  allegation  that  in  refusing  to  bring  such  action  the  directors  of 
the  Lead  Company  acted  in  bad  faith,  or  except  what  they  believed  to 
be  for  the  best  interest  of  the  corporation  represented  by  them.  The 
facts  alleged  are  not  sufficient  to  establish  a  breach  of  trust  on  the 
part  of  the  directors  of  the  Lead  Company  in  failing  to  embark  upon 
litigation  of  this  character. 

[4]  The  directors  of  a  corporation  are  not  liable  for  errors  of 
judgment,  where  they  act  without  corrupt  intent,  with  reasonable  care, 
and  in  good  faith.  People  v.  Equitable  Life  Assurance  Society,  124 
App.  Div.  714,  109  N.  Y.  Supp.  453;  Cass  v.  Realty  Securities  Co., 
148  App.  Div.  96,  132  N.  Y.  Supp.  1074,  affirmed  206  N.  Y.  649,  99 
N.  E.  1105.  There  are  no  allegations  that  the  directors  of  the  Lead 
Company  did  not  act  in  good  faith,  and,  if  they  erred  at  all,  it  was 
an  error  of  judgment  for  which  they  are  not  liable.  The  facts  pleaded, 
I  think,  f^l  to  show  any  actionable  wrong  committed  by  appellants 
as  directors  of  the  Lead  Company. 

This  conclusion  renders  it  uimecessary  to  pass  upon  or  consider  the 
other  two  grounds  of  the  demurrer. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  demurrer  sustained,  with  $10  costs,  with  leave 
to  serve  an  amended  complaint  upon  payment  of  costs  in  this  court 
and  in  the  court  below.    Order  filed.    AH  concur. 


HOLMES  et  al.  V.  SMITH  et  aL    (N&  7652.) 
(Sapreme  Court,  Appellate  Dlvlsdon,  First  Department     July  9,  1915.) 

COBPOBATCONB    €=9820  —  ACTION    BT    SHAREHOLDER    A&AINST    OfTICKB  —  COM- 

A  complaint  by  the  minority  stockholders  of  a  corporation  to  compel 
the  dlrectora  to  repay  to  the  corporation  sums  lost  by  their  negligence, 
which  alleged  that  subsidiary  corporations,  whose  stock  was  owned  by 
the  corporation,  had  been  for  years  receiving  a  quality  of  coal  inferior  to 
that  contracted  and  paid  for,  and  that  the  directors,  though  requested  to 
do  so,  had  refused  to  make  an  Investigation,  except  as  to  one  of  the  sul>> 
sidiary  companies,  and  which  alleged  generally  fraudulent  acts  by  some 
of  the  corporation's  officers  and  loss  thereby  sustained,  but  did  not  show 
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that  the  defendant  directors  aeted  In  bad  faith  In  refusing  to  make  tbe 
Investigation,  does  not  state  a  cause  of  action. 

[Ed.  Note—For  other  cases,  see  Corporations,  Cent  Dig.  U  1426-1431, 
1433-1439;   Dea  Dig.  ®=»320.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Robert  Holmes,  individually  and  as  trustee,  and  others 
agcinst  Edward  C.  Smith  and  others.  From  an  order  overruling  a 
demurrer  to  the  complaint,  and  granting  plaintiff's  motion  for  judg- 
ment on  the  pleadings,  defendant  Edward  C.  Smith  appeals.  Re- 
versed, and  demurrer  sustained,  with  leave  to  serve  an  amended  com- 
plaint. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Henry  C.  Quinby,  of  New  York  City,  for  appellant. 
Edward  W.  Hatch,  of  New  York  City,  for  respondents. 

McLAUGHLIN,  J.  This  action,  like  the  one  brought  by  the  same 
plaintiffs,  in  which  the  appeal  of  the  defendants  Camp  and  Smith  is 
decided  herewith  (154  N.  Y.  Supp.  513),  is  an  action  by  stockholders  of 
the  St.  Joseph  Lead  Company  to  compel  the  defendant  directors  of 
the  company  to  account  for  and  pay  over  to  it  the  amount  of  losses 
alleged  to  have  been  sustained  through  their  negligence.  The  defend- 
ant Smith  demurred  to  the  complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  him.  Aft- 
er the  demurrer  was  interposed,  the  plaintiffs  moved  for  judgment  on 
the  pleadings.  The  demurrer  was  overruled,  the  motion  for  judg- 
ment granted,  and  Smith  appeals. 

The  complaint  alleges,  in  substance,  that  the  St.  Joseph  Lead  Com- 
pany, a  domestic  corporation  of  which  defendant  Smith  is  a  director, 
owns  practically  the  entire  outstanding  capital  stock  of  the  Doe  Run 
Lead  Company  and  of  the  Mississippi  River  &  Bonne  Terre  Railway, 
which  latter  company,  in  turn,  owns  the  entire  outstanding  stock  of 
the  St.  Francois  County  Electric  Railroad  Company,  and  all  of  which 
are  corporations  organized  and  operating  in  Missouri;  that  these 
corporations  all  use  considerable  quantities  of  coal,  and  for  some  years 
immediately  prior  to  the  commencement  of  the  action  had  contracted 
for  the  purchase  of  Carterville  coal,  a  superior  quality  of  coal  pro- 
duced in  the  Carterville  district  of  Illinois ;  that  for  some  years  coal 
of  an  inferior  quality  and  a  lower  price  has  been  delivered,  instead  of 
Carterville  coal,  though  the  corporations  have  paid  the  contract  price 
for  Carterville  coal;  that  the  plaintiffs  have  demanded  that  a  thor- 
ough investigation  of  the  matter  be  made  and  steps  taken  to  recover 
the  losses  sustained,  but  that  no  "adequate"  investigation  has  been 
made,  nor  any  action  commenced  to  recover  such  losses,  except  those 
sustained  by  the  St.  Francois  County  Electric  Railroad  Company; 
and  that  the  defendant  directors  have  refused,  and  have  voted  not  to 
make,  any  further  investigation  or  take  any  further  action,  except  in 
the  case  of  the  St.  Francois  Company.  The  judgment  demanded  is 
that  the  defendant  directors  account  for  the  losses  sustained  by  the 
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Lead  Company  and  that  judgment  be  entered  against  them  for  the 
amount  so  determined. 

I  am  of  the  opinion  that  this  complaint  fails  to  state  a  cause  of 
action  against  the  appellant.  Disregarding  the  fact  that  this  action  is 
brought  by  stockholders  of  the  St.  Joseph  Lead  Company  against  its 
directors,  who  would  not  ordinarily  be  accountable  in  this  action  for 
losses  sustained  by  the  subsidiary  companies,  the  complaint  shows 
that  at  the  request  of  the  plaintiff  Robert  Hohnes,  himself  a  director, 
the  defendants  did  make  an  investigation,  and  are  continuing  it  and 
taking  action  in  the  case  of  one  of  the  companies.  There  is  nothing 
in  the  complaint  to  show  that,  in  voting  to  make  no  further  investiga- 
tion and  take  no  further  action,  the  appellant  acted  other  than  for 
what  he  believed  to  be  the  best  interest  of  the  corporation. 

It  is  true  there  are  general  allegations  of  losses  sustained,  and  that 
the  alleged  fraudulent  practices  grew  up  througli  the  connivance  and 
knowledge  of  some  of  the  officers  or  employes  of  the  companies,  but 
there  are  no  allegations  which  charge  this  appellant  with  a  breach  of 
trust,  or  impose  upon  him  the  burden  of  defending  his  acts  as  a  di- 
rector. As  has  been  pointed  out  in  the  other  case,  to  which  reference 
has  been  made,  decided  herewith,  the  appellant  is  not  liable  for  an 
error  of  judgment,  and  his  refusal  to  make  such  further  investiga- 
tion as  the  plaintiffs  deem  adequate  and  institute  litigation,  espectdly 
where  the  financial  responsibility  of  the  prospective  defendants  is  not 
disclosed,  does  not  establish  that  he  was  negligent  or  derelict  in  any 
way  in  performing  his  duties  as  a  director. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs 
and  disbursements,  and  the  demurrer  sustained,  with  $10  costs,  with 
leave  to  the  plaintiffs  to  serve  an  amended  complaint  on  payment  of 
costs  in  this  court  and  in  the  court  below.    Order  filed.    All  concur. 


▲BCHER  v.  EQITITABLB  LIFE  ASSTTR.  SOCIETT  OF  UNITED  STATES. 

(No.  7534.) 

(Supreme  Court,  Appellate  Divlalon,  First  Department     July  9,  1916.) 

Inscbance  «=>250 — liiFB  Insubancb — Defenses — Statuis. 

Under  Insurance  Law  (Consol.  Laws,  c.  2S)  §  58,  providing  that  every 
life  policy  shall  contain  the  entire  contract  between  the  parties,  that 
nothing  shall  be  incorporated  therein  by  reference  to  any  constitution, 
application  or  other  writing,  unless  Indorsed  on  or  attached  to  the  policy 
when  Issued,  and  that  all  statements  by  the  Insured,  in  the  absence  of 
fraud,  shall  be  deemed  representations  and  not  warranties,  neither  fraud 
and  misrepresentation  on  the  part  of  Insured  in  procuring  the  issuance 
of  the  policy,  nor  a  collateral  ngreement  that  it  should  not  take  effect 
until  the  first  premium  was  paid  during  the  good  health  of  Insured,  nei- 
ther of  which  was  indorsed  on  or  attached  to  the  policy,  could  be  set  up 
as  a  defense  to  an  action  thereon. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  539 ;  Dec  Dig. 
<&=5250.] 

Ingraham,  P.  J.,  dissenting,  and  IlotcIUiiss,  J.,  dissenting  in  part 
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Appeal  from  Special  Tenn,  New  York  County. 

Action  by  Georgia  C.  Archer  against  the  Equitable  Life  Assurance 
Society  of  the  United  States.  From  an  order  granting  plaintiff's  mo- 
tion for  judgment  on  the  pleadings,  defendant  appeals.  Affirmed,  with 
leave  to  defendant  to  serve  an  amended  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Allan  McCuUoh,  of  New  York  City,  for  appellant. 
John  B.  Stanchfield,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  On  the  Ist  of  July,  1912,  the  defendant  issued 
a  policy  of  insurance  upon  the  life  of  Joseph  D.  Carroll.  After  his 
death  the  beneficiary  brought  this  action  to  recover  thereon.  After  is- 
sue was  joined,  the  plaintiff  moved,  under  section  547  of  the  Code  of 
Civil  Procedure,  for  judgment  on  the  pleadings.  The  motion  was 
granted,  and  defendant  appeals. 

The  complaint  is  in  the  usual  form,  with  a  copy  of  the  policy  at- 
tached thereto  and  forming  a  part  thereof.  The  answer  admits  all 
of  the  material  allegations  of  the  complaint,  and  sets  up  two  separate 
defenses  of  fraud  and  misrepresentation  on  the  part  of  the  insured  in 
procuring  the  issuance  of  the  policy,  and  also  a  collateral  agreement  to 
the  effect  that  the  pohcy  was  not  to  take  effect  until  the  first  premium 
was  paid  during  the  good  health  of  the  insured ;  it  being  alleged  that 
at  the  time  the  first  premium  was  paid  he  was  not  in  good  health. 

I  am  of  the  opinion  the  order  appealed  from  should  be  affirmed.  As 
to  the  first  two  defenses,  the  false  representations  relied  upon  as  con- 
stituting a  defense  are,  admittedly,  not  indorsed  upon  or  in  any  way  at- 
tached to  the  policy.  The  question  presented,  therefore,  is  whether  un- 
der section  58  of  the  Insurance  Law  such  representations,  even  though 
not  indorsed  upon  or  attached  to  the  policy,  may  be  proved  when  the 
policy  is  sought  to  be  enforced  for  the  purpose  of  showing  that  it  never 
had  any  legal  inception  by  reason  of  the  fraud  practiced  upon  and  mis- 
representations made  to  the  insurance  company.  Section  58  of  the 
Insurance  Law  provides : 

"Every  policy  of  [IWe]  insurance  Issued  ♦  •  •  after  Jauuary  1,  1907, 
•  ♦  •  shall  contain  the  entire  contract  between  the  parties  and  nothing 
shall  be  incorporated  therein  by  reference  to  any  constitution,  by-laws,  rules, 
application  or  other  writings  unless  the  same  are  Indorsed  upon  or  attached 
to  the  policy  when  Issued ;  and  all  statements  purporting  to  be  made  by  the 
Insured  shall,  in  the  absence  of  fraud,  be  deemed  representations  and  not 
warranties.    Any  waiver  of  the  provisions  of  this  section  shall  be  void." 

The  appellant  contends  that  the  purpose  of  this  section  was  merely 
to  abolish  the  distinction  between  warranties  and  representations,  and 
to  require  that  the  entire  contract  shall  be  contained  in  the  policy  and 
the  papers  attached  thereto.  But  it  is  quite  evident  that  the  Legislature 
had  in  mind  an  additional  purpose,  which  was  to  prevent,  so  far  as 
could  be,  controversies  which  had  theretofore  arisen  between  the  in- 
sured and  insurer  as  to  the  accuracy  of  the  record  of  statements  made 
by  the  former  at  the  time  the  policy  was  applied  for.  Becker  v.  Colo- 
nial Life  Insurance  Co.,  153  App.  Div.  382,  138  N.  Y.  Supp.  491.    In 
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the  Becker  Case  action  was  brought  to  enforce  a  policy  which  recited 
that  it  was  issued  "in  consideration  of  the  application  therefor,"  which 
was  attached  to  the  policy.  The  answer  set  up  certain  alleged  false 
representations,  some  of  which  were  a  part  of  the  medical  examination 
and  were  not  attached  to  the  policy.  At  the  trial  the  plaintiff  moved 
to  strike  from  the  amended  answer  the  allegations  respecting  the  false 
and  fraudulent  character  of  any  statements  or  representations  contain- 
ed in  the  medical  examinaticni.  The  motion  was  granted.  The  plain- 
tiff had  a  recovery,  and  on  appeal  one  of  the  questions  presented  was 
the  ruling  striking  out  the  portion  of  the  aunended  answer  to  which 
reference  has  been  made.  It  was  held  that  the  motion  was  properly 
granted;  that,  the  policy  having  stated  that  the  consideration  for  it 
was  the  application  of  the  insured,  which  was  made  a  part  of  and  an- 
nexed to  it,  the  insurer  could  not,  for  the  purpose  of  avoiding  the 
policy,  set  out  other  alleged  misrepresentations  as  an  inducing  cause 
for  its  issuance,  since  section  58  of  the  Insurance  Law  required  that 
every  such  policy  should  contain  the  entire  contract,  and  nothing 
should  be  incorporated  therein  by  reference  to  other  writings  not  in- 
dorsed upon  or  attached  to  the  policy. 

The  question  which  we  are  now  asked  to  pass  upon,  it  seems  to  me, 
has  been  determined  by  this  court.  I  am  unable  to  see  any  distinction 
between  this  case  and  Murphy  v.  Colonial  Life  Insurance  Co.,  163 
App.  Div.  875,  147  N.  Y.  Supp.  565.  There  an  action  was  brought  in 
the  Municipal  Court  of  the  City  of  New  York  upon  a  policy  of  insur- 
ance in  which  the  defendant  set  up  as  a  defense  false  representations 
which  were  alleged  to  have  been  made  in  the  application  for  the  policy. 
The  application  was  neither  indorsed  upon  nor  attached  to  the  policy, 
and  for  that  reason  the  trial  court  excluded  evidence  as  to  the  alleged 
falsity  of  the  statements  made  therein.  The  plaintiff  had  a  recovery, 
and  an  appeal  was  taken  to  the  Appellate  Term  (83  Misc.  Rep.  475, 
145  N.  Y.  Supp.  196),  where  the  judgment  of  the  trial  court  was  affirm- 
ed. Mr.  Justice  Seabury,  who  delivered  the  prevailing  opinion,  after 
referring  to  that  part  of  section  58  of  the  Insurance  Law  which  pro- 
vides that  all  statements  purporting  to  be  made  by  the  insured  shall,  in 
the  absence  of  fraud,  be  deemed  representations  and  not  warranties, 
said: 

"This  clause  Is  not  an  exception  to  the  general  rale  declared  In  tbe  body  of 
section  58.  The  clause,  as  I  understand  it,  means  that,  If  the  insurer  in- 
tends to  claim  that  it  was  Induced  to  enter  into  a  policy  by  virtue  of  any 
statement  of  the  Insured,  It  must  express  that  statement  In  the  policy  or  at- 
tach It  thereto,  and  such  statement  so  attached  shall  be  deemed  a  representa- 
tion and  not  a  warranty,  but  any  statement  so  attached,  whether  a  represen- 
tation or  not,  shall,  upon  proof  of  fraud,  void  the  policy.  Thus  interpreted, 
the  clause  is  given  a  meaning  which  does  not  defeat  the  purpose  of  the 
statute." 

On  appeal,  this  court,  in  affirming  the  determination,  said : 

"We  agree  with  the  Appellate  Term  in  the  construction  of  section  58  of  the 
Insurance  Law." 

The  legislative  intent,  as  expressed  in  the  section,  seems  to  me  clear- 
It  is  to  require  insurance  companies,  when  issuing  policies,  to  set  out 
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therein  the  entire  contract  of  insurance,  and  every  statement  or  rep- 
resentation which  induced  the  company  to  enter  mto  the  agreement, 
and  upon  which  it  relied  in  so  doing,  if  thereafter  to  be  available  as  a 
defense  to  the  policy,  is  to  be  annexed  to  and  made  a  part  of  it.  The 
construction  thus  given  is  fair  to  both  parties.  Notice  is  thus  given 
that  the  insurance  company  relied,  in  issuing  the  policy,  upon  the  truth 
of  the  statements  and  representations  made.  To  hold  otherwise,  it 
seems  to  me,  is  to  entirely  destroy  one  of  the  purposes  for  which  the 
section  was  enacted. 

Nor  is  the  alleged  fourth  defense  available  to  the  defendant.  This 
is  to  the  effect  that  there  was  an  agreement  that  the  policy  was  not 
to  take  effect  until  the  first  premium  was  paid  during  the  insured's 
good  health.  No  such  agreement  is  indorsed  upon  or  attached  to  the 
policy,  or  referred  to  therein  in  any  way.  This  alleged  defense,  there- 
fore, is  directly  in  conflict  with  section  58,  which  specifically  requires 
that  the  policy  "shall  contain  the  entire  contract  between  the  par- 
ties."   Becker  v.  Colonial  Life  Ins.  Co.,  supra. 

The  order  appealed  from  is  therefore  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  defendant  to  serve  an  amended  answer, 
on  payment  of  costs  in  this  court  and  in  the  court  below. 

LAUGHLIN  and  DOWLING,  JJ..  concur. 

INGRAHAM,  P.  J.  (dissenting).  I  do  not  think  that  section  58 
of  the  Insurance  Law  applies  to  a  case  where  a  contract  of  insurance 
is  sought  to  be  avoided  by  the  fraud  of  the  person  obtaining  the  con- 
tract. That  section  provides  that  every  policy  of  insurance  shall  con- 
tain the  entire  contract  between  the  parties ;  that  nothing  shall  be  in- 
corporated therein  by  reference  to  any  constitution,  by-laws,  rules, 
application,  or  other  writings,  unless  the  same  are  indorsed  upon  or 
attached  to  the  policy  when  issued ;  and  that  all  statements  purporting 
to  be  made  by  the  insured  shall,  in  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties.  It  seems  to  me  clear  that  the 
object  of  this  section  was  to  prevent  a  policy  being  avoided  by  rea- 
son of  a  warranty  or  condition  not  incorporated  in  the  policy  itself, 
and  that  it  has  no  application  to  a  case  where  the  policy  itself  is  sought 
to  be  avoided  as  having  been  obtained  by  fraud.  This  intent  of  the 
statute  seems  to  be  emphasized  by  the  language  that : 

"All  statements  purporting  to  be  made  by  the  Insured  shall  in  the  absence 
of  fraud  be  deemed  representations  and  not  warranties." 

Here  the  contract  is  sought  to  be  avoided  by  a  fraud,  which  avoids 
all  contracts,  and  I  can  see  no  reason  why  a  policy  of  insurance  shall 
be  an  exception  to  the  general  rule.  What  was  said  in  the  Becker 
Case,  153  App.  Div.  382,  138  N.  Y.  Supp.  491,  applied  to  a  case  where 
the  defendant  sought  to  inject  as  a  defense  to  an  action  to  enforce  a 
policy  a  misrepresentation  or  breach  of  warranty  by  the  assured.  But 
where  the  insurance  company  comes  in  and  alleges  that  the  contract 
was  obtained  by  fraud,  in  which  the  defendant  must  prove  false  repre- 
sentations, scienter,  and  reliance  thereon  by  the  insurance  company, 
■  I  do  not  think  this  statute  applies. 
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I  think,  therefore,  the  order  should  be  reversed,  and  the  motion  for 
judgment  denied. 

HOTCHKISS,  J.  (dissenting  in  part).  I  concur  with  the  Presid- 
ing Justice  as  to  the  application  of  section  58  of  the  Insurance  Law 
to  the  second  and  third  defenses.  As  to  the  fourth  defense^  I  concur 
with  Mr.  Justice  McLAUGHLlN. 

The  order  should  be  reversed. 


METROPOLITAN  LIFE  INS.  CO.  v.  BEAD  et  al.     (No.  7544.) 
(Supreme  Court,  Appellate  Division,  First  Department     July  9,  1915.) 

MORET   ReCKIVED   «=»6 — OrOTTNDS — ^IXPURD  Fbokisb. 

Wbere  a  defendant,  a  minority  stockholder  of  the  h.  laUroad,  did  not 
wish  the  road  to  consolidate  with  the  N.  road,  and  in  opposition  thereto, 
acting  with  the  plaintiff,  another  minority  stockholder,  bad  an  expert  ac- 
countant examine  the  financial  condition  of  the  L.  road,  other  minority 
stockholders  associating  themselves  with  plaintiff  and  defendant  In  op- 
position to  the  con8olldatl(»,  and  the  parties.  Including  the  plaintiff,  pay- 
ing the  expenses  of  the  accountant's  examination  in  proportion  to  the 
amount  of  their  stock,  and  where  the  defendant  thereafter  formed  a  for- 
mal "protective  committee,"  which  invited  stockholders  to  deposit  their 
stock  under  an  agreement  giving  the  committee  authority  to  take  steps  to 
prevent  the  consolidation,  the  plaintiff  taking  no  part  in  the  formation  of 
the  committee,  and  not  depositing  its  stock,  and  where  such  committee 
effected  an  agreement  with  both  roads,  whereby  the  minority  stockhold- 
ers' shares  were  purchased  and  In  addition  |2(X),000  paid  them  to  cover 
the  expense  of  the  examination  of  the  condition  of  the  L.  road,  despite 
its  failure  to  act  with  the  committee,  the  plaintiff  conld  maintain  as- 
sumpsit on  an  implied  promise  against  the  defendant  committee  for  the 
amount  it  had  contributed  to  the  expense  of  the  examination. 

[Ed.  Note. — For  other  cases,  see  Money  Kecelved,  Cent.  Dig.  f§  15,  21- 
27;   Dec.  Dig.  «=»6.] 

Submission  of  controversy  under  Code  Civ.  Proc.  §§  127S^1281, 
between  the  Metropolitan  life  Insurance  Ccnnpany  and  William 
H.  Read  and  others.    Plaintiff  held  entitled  to  judgment. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

John  G.  Milburn,  of  New  York  City,  for  plaintiff. 
Henry  W.  Taft,  of  New  York  City,  for  defendants. 

McLaughlin,  J.  This  is  a  submission  of  a  controversy  under 
Code  bf  Civil  Procedure,  §§  1279-1281.  The  facts  set  out  in  the 
submission  relate  to  transactions  which,  in  December,  1914,  resulted 
in  the  consolidation  of  the  New  York  (Central  &  Hudson  River  Rail- 
road Company  and  the  Lake  Shore  &  Michigan  Southern  Railway 
Ck>mpany.  For  some  time  prior  to  the  consolidation  the  plaintiff  was 
a  minority  stockholder  in  the  Lake  Shore  Company,  in  which  the  New 
York  Central  Ccmpany  held  about  90  per  cent,  of  the  stock.  When 
the  consolidation  was  first  proposed,  the  plaintiff  consulted  with  the 
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defendant  Read,  who  also  was,  or  represented,  a  minority  stockholder 
in  the  Lake  Shore  Company,  as  to  the  course  to  pursue  in  order  to 
obtain  the  best  possible  terms  for  the  minority  stockholders,  in  the 
event  of  such  consolidation  taking  place.  The  plaintiff  and  Mr.  Read 
decided  it  was  advisable,  as  to  their  respective  interests,  to  have  an 
expert  accountant  examine  the  financial  condition  of  the  Lake  Shore 
Company  and  some  of  its  subsidiaries,  with  the  view  of  ascertaining, 
so  far  as  could  be,  the  intrinsic  value  of  the  stock.  Having  this  object 
in  mind,  in  the  summer  of  1913,  they  employed  an  accountant  to  do 
the  work.  He  collected  a  great  mass  of  data,  which  he  analyzed  in 
reports  and  opinions  submitted  from  time  to  time.  In  the  meantime, 
other  persons  interested  as  minority  stockholders  associated  themselves 
with  Mr.  Read  and  the  plaintiff,  and  since  the  expenses  of  the  in- 
vestigation were  quite  large  they  were  borne  by  the  parties  ratably ;  that 
is,  each  paying  from  time  to  time  installments  of  $1  per  share  of  stock 
held.  These  installments  were  paid  to  Mr.  Read,  who  paid  the  ex- 
penses and  retained  the  original  material,  reports,  and  data  furnished 
by  the  accountant.  Some  time  in  the  early  part  of  1914,  negotiations 
were  commenced  with  persons  representing  the  interests  of  the  New 
York  Central  Company,  in  which  it  was  first  suggested  that  the  stock 
of  the  consolidated  company  should  be  issued  to  the  Lake  Shore  stock- 
holders on  the  basis  of  3%  shares  for  each  share  of  the  Lake  Shore 
stock.  Subsequently  a  definite  proposition  was  made  f  dr  the  exchange 
of  stock  on  the  basis  of  5  shares  of  the  consolidated  stock  for  each 
share  of  the  Lake  Shore  stock.  This  proposition  the  plaintiff  decided 
to  accept,  and  in  April,  1914,  a  consolidation  agreement  between  the 
two  companies  on  that  basis  was  executed. 

Mr.  Read  and  the  other  persons  who  had  associated  themselves 
with  him  refused  to  consent  to  the  consolidation  on  that  basis,  and  in 
May,  1914,  the  defendants  Read,  Evans,  and  Wood  formed  what  is 
termed  a  "protective  committee"  to  represent  the  rights  of  the  dissent- 
ing minority  stockholders.  They  invited  all  the  Lake  Shore  stock- 
holders to  deposit  their  stock  with  the  committee,  under  a  deposit 
agreement  by  which  they  were  given  authority  to  take  such  steps  as 
they  deemed  best  to  prevent  the  consolidation  upon  the  basis  agreed 
upon  between  the  two  companies  and  to  secure  more  favorable  terms, 
if  possible,  for  the  Lake  Shore  stockholders.  The  plaintiff  took  no 
part  in  the  formation  of  this  committee,  having  previously  announced 
that  it  proposed  to  accept  the  terms  agreed  upon  by  the  two  com- 
panies, and  it  thereafter  ceased  to  co-operate  with  the  other  minority 
stockholders.  It  did  not  deposit  its  stock  with  the  committee,  or  take 
any  further  steps  to  prevent  the  consolidation.  It  did,  however,  after 
the  committee  had  been  formed,  pay  to  Mr.  Read  two  installments  of 
$1  per  share  on  the  stock  held  by  it  to  cover  the  expenses  previously 
incurred,  making  the  total  amount  which  it  contributed,  as  its  share 
of  the  expenses  of  the  investijgation,  $24,830.  The  conmiittee  took 
over  all  of  the  materials  previously  collected,  and  instituted  several 
proceedings  for  the  purpose  of  preventing  consolidation,  which  were 
unsuccessful.  It  also  instituted  a  proceeding  in  the  state  of  Ohio  for 
the  purpose  of  having  the  stock  held  by  the  dissenting  stockholders 
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appraised  under  a  statute  of  that  state,  by  which  a  stockholder  in  a 
railroad  corporation,  upon  its  consolidaticm,  may  require  his  stock 
to  be  purchased  at  its  highest  market  value  within  two  years  next  pre- 
ceding, instead  of  exchanging  it. 

After  the  proceeding  last  mentioned  was  started,  an  offer  was  made 
by  the  representatives  of  the  railroad  companies  to  purchase  the  stock 
represented  by  the  committee  at  $500  per  share,  which'  was  its  highest 
market  value  within  the  two  years  next  preceding  the  consolidation 
agreement,  to  be  paid  by  a  note  of  the  Lake  Shore  Company  two 
months  after  date,  with  interest,  and  to  purchase  all  the  reports  and 
data  collected  during  the  investigation  for  $130,000.  This  amount 
represented,  as  stated  by  counsel  for  the  committee,  the  expenses  in- 
curred by  it  and  Mr.  Read  from  the  time  when  he  and  plaintiff  first 
instituted  the  investigation,  and  included  the  $24,830  paid  by  the  plain- 
tiff. When  the  plaintiff  learned  of  this  offer,  it  at  once  communicated 
with  Mr.  Read,  who  stated,  if  it  would  deposit  its  stock  with  the 
committee,  "it  would  be  repaid  what  it  had  contributed  towards  the 
expenses.  As  the  plaintiff  was  not  in  a  position  to  deposit  its  stock, 
it  informed  Mr.  Read  it  would  not  deposit  the  same,  but  would  claim 
— ^and  institute  an  action  to  recover,  if  necessary — its  share  of  any 
amount  received  by  him  or  the  committee  in  repayment  of  the  ex- 
penses. The  committee  did  not  accept  the  offer  made  by  the  railroad 
companies,  as  first  proposed,  but  almost  immediately  thereafter  it 
entered  into  an  agreement  with  the  Lake  Shore  Company  by  which 
that  company  agreed  to  purchase  the  deposited  stock  at  $500  per  share, 
giving  its  two  months'  note,  without  interest,  and  to  pay  $200,000  in 
cash  for  the  "data,  records,  and  memoranda  of  investigations"  made 
for  the  committee,  "or  for  William  A.  Read" — ^the  proceedings  insti- 
tuted by  the  committee  to  be  discontinued  and  settled  in  the  manner 
provided  in  the  agreement.  In  its  essential  features  this  agreement 
differed  from  the  previous  offer  only  in  that  the  note  was  without 
interest  and  the  price  to  be  paid  for  the  data,  etc.,  was  $200,000,  in- 
stead of  $130,000— the  difference  of  $70,000  being  approximately  the 
amount  of  interest  which  would  have  been  paid  on  the  note  under  the 
original  offer.  Pursuant  to  this  agreement  the  committee  received 
the  simi  of  $200,000,  which  was  concededly  fixed  upon  on  the  basis 
of  the  expenses  incurred,  including  the  $24,830  paid  by  the  plaintiff. 
Out  of  this  sum  it  has  paid  each  of  the  parties,  except  the  plaintiff, 
the  amount  contributed  by  it  towards  the  expenses.  It  refuses  to 
repay  the  plaintiff  the  amount  of  its  contribution,  and  the  question  sub- 
mitted for  our  determination  is  whether  it  is  legally  obligated  to  do  so. 

It  is  urged  by  the  defendants  that  the  $200,000  which  they  received 
as  members  of  the  committee  was  paid  to  them  as  the  representatives 
of  the  stockholders  who  had  deposited  their  stock,  under  the  deposit 
agreement,  as  part  of  a  settlement  of  the  proceedings  which  they  had 
instituted  in  opposition  to  the  consolidation,  and  for  that  reason  the 
plaintiff  has  no  legal  claim  to  any  part  of  it,  since  it  did  not  deposit 
its  stock.  This  contention  overlooks,  as  it  seems  to  me,  a  very  material 
consideration  involved  in  the  settlement.  When  the  investigation  was 
first  instituted  there  was  no  formal  agreement  between- the  stockholders 
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interested  therein,  and  their  exact  relations  are  difficult  to  determine. 
The  information  which  they  sought  to  and  did  obtain  vyras  for  their 
own  benefit,  and  in  ratably  sharing  the  expenses  they  were  engaged  in 
what  may  be  termed  (in  the  absence  of  words  better  describing  it)  a 
joint  venture ;  each,  however,  being  entirely  free  to  act  independently. 
In  the  exercise  of  its  independent  judgment  the  plaintiff  tigreed  to  a  basis 
of  consolidation  which  it  considered  fair,  and  the  fact  that  thereafter 
the  other  stockholders  interested,  or  some  of  them,  organized  the 
protective  committee  to  continue  the  venture,  does  not,  it  seems  to 
me,  materially  alter  the  relations  of  the  parties.  After  the  committee 
was  formed,  these  relations  were  defined,  and  the  committee  was  au- 
thorized to  act  jointly  for  them  all.  It  was,  however,  the  same  ven- 
ture, now  conducted  formally,  instead  of  informally,  with  the  com- 
mittee authorized  to  act  for  all.  The  agreement  made  by  the  commit- 
tee, therefore,  was  not  materially  different,  so  far  as  the  plaintiff  is 
concerned,  from  an  agreement  made  by  the  stockholders  then  interested 
in  the  venture,  whom  the  committee  represented.  The  fact  that  the 
plaintiff  did  not  participate  in  the  venture  after  it  was  formally  organ- 
ized did  not,  I  think,  deprive  it  of  any  rights  which  it  would  otherwise 
have  had,  if  there  had  been  no  such  formal  organization. 

If  Mr.  Read  had  continued  to  conduct  matters  without  the  organiza- 
tion of  the  committee,  and  had  sold  the  data  collected  for  $200,000,  his 
obligation  to  reimburse  the  plaintiff  for  the  amounts  it  had  contributed 
would,  I  think,  have  been,  clear.  The  arrangements  between  the  orig- 
inal parties  being  purely  informal,  there  was  no  agreement  as  to  the 
extent  of  the  investigation,  or  the  disposition  or  ownership  of  the  rec- 
ords compiled,  and  the  information  obtained.  In  refusing  to  continue 
to  oppose  the  consolidation,  therefore,  the  plaintiff  did  not  violate  any 
obligation  which  it  was  under,  nor  did  it  surrender  any  rights  which  it 
may  have  had.  The  committee  assumed  to  take  over  the  records,  data, 
etc.,  and  to  sell  them  to  the  Lake  Shore  Company;  but  for  reasons 
already  suggested,  so  far  as  the  plaintiff  is  concerned,  the  sale  might 
equally  as  well  have  been  made  directly  by  the  stockholders  who  con- 
tinued the  venture,  who  were  then  represented  by  the  committee.  The 
records  made  and  data  collected  were  valuable,  and  the  plaintiff  had 
paid  almost  one-fifth  of  the  expenses  incident  thereto.  In  assuming 
to  sell  the  same,  the  committee,  and  the  stockholders  represented  by 
them,  could  not  disregard  the  plaintiff's  interest  therein.  This  was  vir- 
tually admitted  by  Mr.  Read  when  he  offered  to  reimburse  the  plain- 
tiff if  it  would  deposit  its  stock,  although  its  contribution  had  all  been 
made  toward  the  expenses  incurred  prior  to  the  formation  of  the  com- 
mittee. 

It  may  well  be,  as  contended  by  the  defendants,  that  the  plaintiff,  by 
failing  to  deposit  its  stock,  was  not  entitled  to  any  of  the  advantages 
or  "profits"  secured  by  the  committee,  and  that  the  Lake  Shore  Com- 
pany, when  it  made  the  agreement  with  the  committee,  was  deaUng 
with  it  as  such,  and  not  concerned  with  the  distribution  of  the  amount 
paid.  But  the  amount  paid  did  not  represent  profits.  The  committee 
represented  to  the  Lake  Shore  Company  that  the  expenses  of  compiling 
the  records  amounted  to  $130,000,  which  included  the  $24,830  con- 
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tributed  by  the  plaintiff,  and  payment  for  the  same  was  made  upon 
that  understanding,  representation,  and  basis.  The  payment  of  this 
sum  was  not  asked  or  received  on  any  other  ground  than  reimburse- 
ment for  the  actual  cost  of  the  work.  Under  such  circumstances,  I  am 
unable  to  see  how  the  committee  can,  in  good  conscience,  refuse  to  pay 
the  same  over  to  the  plaintiff.  This  sum  represents  the  amount  actu- 
ally paid  by  the  plaintiff,  and  should  be  repaid  to  it,  instead  of  dividing 
it  among  the  depositing  stockholders  as  profits. 

It  may  be  difficult  to  state,  in  words,  the  precise  relation  which  the 
committee  assumed  to  the  plaintiff  when  the  money  was  received.  It 
is  unnecessary  to  hold  that  it  received  the  money  as  the  agent  of  the 
plaintiff.  It  is  sufficient  that  it  now  has  money  which,  in  equity  and 
good  conscience,  belongs  to  the  plaintiff,  and  this  brings  the  case  within 
the  well-recognized  rule  that,  where  one  person  has  in  his  possession 
money  which  he  cannot  conscientiously  retain  from  another  who  is 
equitably  entitled  thereto,  a  promise  to  pay  will  be  implied.  Roberts  v. 
Ely,  113  N.  Y.  128,  20  N.'  E.  606.  The  rule  is  an  equitable  one,  having 
its  origin  in  the  desire  of  the  court  to  do  justice  between  parties.  As 
stated  by  Lord  Mansfield  in  Moses  v.  Macf  erlan,  2  Burr.  1005 : 

"If  the  defendant  be  under  an  obligation  from  tbe  ties  of  natiiTal  Justice 
to  refund,  the  law  imposes  a  debt  and  gives  this  action — assumpsit — founded 
in  the  equity  of  the  plalntltF's  case  as  it  were  upon  a  contract" 

In  the  present  case  the  facts  are  unusual,  owing  to  the  informality 
of  the  relations  between  the  parties  prior  to  the  formation  of  the  pro- 
tective committee.  But  it  seems  clear  to  me  that  the  plaintiff  had  and 
retained,  after  the  committee  was  formed,  an  equitable  interest  in  the 
records,  data,  and  the  proceeds  realized  from  a  sale  thereof.  The  de- 
fendants, having  sold  them  upon  the  avowed  basis  of  their  actual  cost, 
ought  not  to  be  permitted  to  escape  payment  to  the  plaintiff  of  the 
amount  contributed  by  it. 

If  these  views  be  correct,  then  it  follows  that  the  plaintiff  is  entitled 
to  judgment  against  the  defendants  for  the  sum  of  $24,830,  with  inter- 
est thereon  from  October  21,  1914,  without  costs;  the  stipulation  pro- 
viding costs  should  not  be  awarded  to  either  party.  Settle  order  on 
notice.    All  concur. 


SPENCER  et  aL  V.  SPENCER  et  aL    (No.  7103.) 

(Supreme  Court,  Appellate  Division,  First  Department     July  9,  1915.) 

Tbcsts  $s>274 — Expenses— KEsinuABT  Estate — ^Taxes. 

Where  testator  left  his  residuary  estate  In  trust  to  pay  the  "net  annual 
Income"  to  his  widow  for  life,  taxes  on  his  one-third  Interest  In  unpro- 
ductive farm  land  which  became  part  of  the  residuary  estate  were  pay- 
able out  ot  the  income,  where  there  was  no  contrary  direction  or  inten- 
tion in  tbe  will  that  It  should  be  paid  out  of  the  principal  ot  tbe  estate. 
[Bd.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §§  389-392,  493 ;  Dec. 
Dig.  «=9274.] 

Ingraham,  P.  J.,  and  Laughlin,  3.,  dissenting. 

^sFor  other  caaw  tm  suna  topic  ft  KBY-NUMBBB  In  alt  Kar-Numbared  DlgesU  ft  Indaxaa 


Digitized  by 


Google 


528  154  NEW  TOKK  8XJPPLHMENT  (Sup.  Ct. 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  Lorillard  Spencer,  3d,  and  others,  as  trustees,  etc., 
against  Caroline  S.  Spencer,  impleaded  with  Lorillard  Spencer,  4th, 
and  others.  Judgment  entered  on  a  decision  after  a  trial  settling  the 
accounts  of  plaintiffs  as  trustees,  and  defendant  Caroline  S.  Spencer 
appeals.    Judgment  and  order  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Herbert  Barry  and  J.  Mayhew  Wainwright,  both  of  New  York 
City,  for  appellant. 
Wolcott  G.  Lane,  of  New  York  City,  for  respondent  trustees. 
Charles  H.  Edwards,  of  New  York  City,  for  respondent  Sands. 

DOWLING,  J.  By  the  sixth  clause  of  his  will,  Lorillard  Spencer, 
2d,  provided  among  other  things  as  follows : 

"Sixth. — ^All  the  rest,  residne  and  remainder  of  my  estate  of  every  nature 
and  kind,  whether  real,  personal  or  mixed,  and  wheresoever  situated,  which  I 
have  or  may  have  or  of  which  I  may  die  possessed,  and  whether  in  possession, 
reversion  or  remainder,  so  far  as  I  have  power  to  dispose  of  the  same  by  will, 
I  give,  devise  and  bequeath  to  my  said  Trustees  hereinafter  named,  their 
survivors  or  survivor,  successors  or  successor,  in  trust,  however,  for  the  fol- 
lowing purposes:  To  invest  and  reinvest  the  funds  of  said  trust  estate  and 
change  the  investments  thereof  according  to  their  or  his  best  skill  and  judg- 
ment in  the  way  and  manner  hereinafter  provided;  to  collect  and  receive 
the  rents,  dividends,  interest  and  income  thereof  and  to  pay  over  to  my  said 
wife,  Caroline  S.  Si)encer,  during  her  life,  the  net  annual  income  in  quarterly 
installments." 

Among  other  property  deceased  left  a  one-third  interest  in  a  tract 
of  land  situated  at  Williamsbridge,  borough  of  the  Bronx,  city  of  New 
York,  which  had  come  to  him  through  inheritance,  and  which  had  been 
in  his  family  for  many  years.  As  to  this  one-third  interest  he  direct- 
ed by  the  third  clause  of  his  will  that  if  the  farm  was  not  sold  by  the 
executors  of  his  brother  Charles  before  July  28,  191 1,  the  proceeds  of 
the  testator's  interest  in  said  farm  should  be  divided  as  follows:  If 
he  sold  his  entire  interest  in  the  farm  previous  to  his  death,  he  be- 
queathed to  his  son,  Lorillard  Spencer,  Jr.,  the  sum  of  $100,000; 
or,  if  he  only  sold  a  portion  thereof  before  his  death,  then  a  sum  equal 
to  25  per  cent,  of  the  net  proceeds  of  the  sale.  If,  after  the  testator's 
death,  the  whole  of  his  interest  in  the  farm,  or  any  part  thereof,  was 
sold  by  his  executors,  then  he  gave  and  bequeathed  to  his  son,  Lorillard 
Spencer,  Jr.,  a  sum  equal  to  25  per  cent,  of  the  net  amount  realized 
on  the  sale.  If  the  son  should  die  before  him,  or  if,  at  the  time  of 
his  death,  the  whole  or  any  part  of  the  farm  should  remain  unsold, 
then  he  gave  to  his  daughter-in-law,  Mary  R.  Spencer,  the  same  share 
in  the  proceeds  of  said  property  which  his  son  would  have  received 
if  living.  No  disposition  was  made  of  the  remainder  of  his  one-third 
interest  in  the  said  farm,  or  the  proceeds  of  sale  thereof,  or  any  in- 
terest therein,  over  and  above  the  amount  so  bequeathed  to  his  son. 
The  personal  property  turned  over  to  the  trustees  amounted  to  $156,- 
802.50,  in  securities  and  cash,  subsequently  increased.  The  testator 
held  other  real  estate  as  well  as  the  Williamsbridge  farm. 
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The  complaint  set  forth  that  all  of  the  real  estate  owned  hy  the  tes- 
tator was  held  by  the  trustees  as  part  of  the  residuary  estate,  and  that 
allegation  was  admitted  by  the  answer  of  the  appellant,  although  she 
subsequently  sought  leave  to  amend  the  same.  The  Williamsbridge 
farm  is  unproductive,  and  the  taxes  thereon  have  been  paid  by  the 
trustees  out  of  the  income  of  the  residuary  estate.  The  appellant 
claims  that  the  taxes  and  carrying  charges  should  not  be  paid  out  of 
the  income  of  the  estate,  but  that  she  should  receive  her  share  there- 
of without  deduction.  It  is  a  settled  rule  that  annual  taxes  and  car- 
rying charges  must  be  borne  by  the  person  having  a  life  interest  in 
the  property,  unless  there  is  an  unmistakable  direction  to  the  contrary 
in  the  instrument  creating  the  various  estates  therein.  Pinkney  v. 
Pinkney,  1  Bradf.  Sur.  269;  Booth  v.  Ammerman,  4  Bradf.  Sur.  129; 
Matter  of  Albertson.  113  N.  Y.  434,  21  N.  E.  117;  Woodward  v. 
Tames,  115  N.  Y.  346,  22  N.  E.  150;  Chamberlain  v.  Gleason,  163 
*N.  Y.  214,  57  N.  E.  487;  Matter  of  Tracy,  179  N.  Y.  501,  72  N.  E. 
519.  It  is  to  be  noted  that  the  income  which  is  to  be  paid  over  to  the 
testator's  widow  is  "the  net  annual  income."  There  is  nothing  in  this 
will  from  which  can  be  spelled  out  any  intention  upon  the  part  of 
the  testator  that  the  carrying  charges  upon  this  property  should  be 
paid  out  of  the  principal  of  his  estate,  or  that  it  should  not  be  deducted 
from  the  income.  To  insert  such  a  provision  in  the  testator's  will 
would,  it  seems  to  me,  be  making  a  will  for  him,  and  would  not  be 
construing  the  will  which  is  actually  made. 

I  therefore  think  the  judgment  appealed  from  should  be  affirmed, 
with  costs.    Order  filed. 

McLaughlin  and  HOTCHKISS,  JJ.,  concur. 

INGR.A.HAM,  P.  J.  (dissenting).  The  question  presented  on  this  ap- 
peal is  when  certain  amounts  paid  by  the  trustees  for  taxes  on  an  in- 
terest of  the  testator  in  certain  unproductive  real  property  should  be 
paid  from  the  income  of  the  trust  property.  "The  testator  had  upwards 
of  $250,000  of  personalty,  several  parcels  of  productive  real  estate  lo- 
cated in  the  city  of  New  York,  a  residence  at  Newport,  R.  I.,  and  an 
undivided  third  interest  in  a  tract  of  land  at  Williamsbridge.  He  had 
an  income  of  from  $35,000  to  $45,000  a  year,  of  which  his  property 
produced  about  $20,000  per  year,  and  $20,000  per  year  was  the  income 
of  certain  property  held  in  trust,  to  the  income  of  which  he  was  en- 
titled for  life,  with  remainder  to  his  son.  On  April  27, 1911,  he  execut- 
ed his  will,  and  he  died  March  14,  1912,  leaving  him  surviving  his  wid- 
ow, the  appellant,  and  one  son,  who  was  one  of  the  trustees,  his  only 
heirs  at  law  and  next  of  kin.  He  had  resided  at  Newport,  R.  I.,  for 
many  years.  By  his  will  he  left  $100,000  and  all  his  household  furni- 
ture, pictures,  jewelry,  and  other  articles  of  personal  property  to  his 
wife,  except  certain  articles  which  he  specifically  bequeathed  to  his 
son,  and,  with  the  exception  of  some  legacies  to  servants  and  the  sum 
of  $25,000  in  trust  for  his  grandson  and  an  annuity  of  $200  a  year,  he 
gave,  devised,  and  bequeathed  all  the  rest,  residue,  and  remainder  of 
his  estate,  "of  every  nature  and  kind,  whether  real,  personal  or  mixed, 
and  wheresoever  situated,"  to  trustees  to  pay  to  his  wife  during  her 
164N.T.S.— 84 
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life  "the  net  annual  income  in  quarterly  installments,"  and  upon  the 
death  of  his  wife  to  pay  such  income  to  his  son  for  life,  with  a  remain- 
der to  the  lawful  issue  of  his  son.  He  gave  to  his  trustees  a  full  power 
of  sale  or  exchange  of  his  real  estate,  and  provided  for  the  investment 
of  the  trust  fund,  "charging  any  and  all  premiums  paid  upon  said  bonds 
and  securities  to  the  capital  of  the  trust,  expressly  directing  that  my 
said  trustees,  the  survivor  and  survivors,  successor  and  successors,  shall 
apply  the  entire  amount  received  for  interest  on  such  bonds  as  income 
to  the  benefit  of  the  life  beneficiary,  and  shall  not  retain  any  amount 
as  a  sinking  fund  towards  reimbursement  to  the  principal  of  the  pre- 
miiuns  paid  on  the  purchase  of  said  bonds."  The  will  further  provided 
that  the  trustees  may  account  to  the  satisfaction  of  the  trustees  and  of 
the  cestuis  que  trustent,  but  not  remaindermen ;  that  the  provision  for 
his  wife  should  be  in  lieu  and  bar  of  dower,  or  in  satisfaction  of  all 
claim  to  a  distributive  share  of  his  estate. 

A  consideration  of  the  careful  provisions  of  this  will  must  satisfy 
any  one  reading  it  that  the  first  thought  of  the  testator  was  to  insure 
to  his  wife  an  income  for  her  life.  The  interest  on  all  the  bonds  was 
to  be  paid  to  her,  and  no  amount  was  to  be  retained  for  a  sinking  fund, 
and  all  the  net  income  of  the  residue  of  his  estate  was  to  be  paid  to  his 
wife,  and  after  her  death  to  his  son.  When  the  will  was  executed  the 
testator  owned  an  undivided  third  interest  in  the  Williamsbridge  farm. 
He  treated  this  as  distinct  from  his  other  property,  evidently  under- 
standing that  it  would  be  disposed  of  before  his  death.  The  will  re- 
cited that  he  had  an  agreement  with  his  brother  and  sister  to  divide  the 
farm  if  it  was  not  sold  before  July  28,  1911,  and  then  directed  that  "the 
proceeds  of  my  said  interest  in  or  share  of  said  farm  shall  be  divided 
as  follows" :  If  he  sold  his  entire  interest  in  said  farm  before  his  death, 
then  his  son  was  to  have  $100,000.  If  he  sold  part  of  it,  his  son  was  to 
have  25  per  cent,  of  the  net  proceeds  of  such  sale.  If  after  his  death 
the  interest  in  the  farm  was  sold  by  his  trustees,  then  his  son  was  to 
have  25  per  cent,  of  the  amount  realized  from  such  sale  or  sales,  with 
no  provision  as  to  what  should  be  done  with  the  remaining  75  per  cent 
The  agreement  with  his  brother  and  sister  to  divide  the  farm  was  not 
carried  out  during  his  life,  nor  was  any  of  it  sold  either  before  or  after 
the  death  of  the  testator,  and  it  is  evident  that  since  his  death  condi- 
tions have  existed  that  have  made  it  impossible  to  sell  at  anything  like 
its  value ;  but  it  produces  no  income,  and  the  taxes  that  have  been  im- 
posed and  the  cost  of  carrying  it  have  absorbed  all  the  income  of  the 
estate,  so  that  the  wife  has  received  but  $3,060.62  during  a  period  of 
more  than  two  years  from  the  testator's  death. 

It  would  seem  that  the  net  income  from  the  estate  during  this  period 
has  been  about  $23,278.63.  From  this  has  been  expended  on  the  New- 
port property,  which  has  been  occupied  by  the  widow,  $8,824.45,  and 
for  carrying  charges  and  taxes  on  the  Williamsbridge  property  $9,- 
877.79.  The  trustees  paid  this  sum  for  taxes  out  of  the  income  receiv- 
ed from  the  balance  of  the  trust.  The  widow  claims  that  these  taxes 
and  charges  should  not  be  paid  out  of  such  income,  and  the  court  has 
sustained  the  contention  of  the  trustees.  Did  the  testator  intend  that 
the  charges  for  carrying  the  Williamsbridge  property  until  it  could  be 
sold,  as  he  evidently  intended  that  it  should,  should  be  paid  out  of  the 
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income  which  he  had  provided  for  the  support  of  his  wife,  so  thut  she 
should  be  left  without  income  for  her  support?  I  do  not  think  he  did. 
It  is  undoubtedly  the  rule  that  "interest  on  mortgages,  taxes,  repairs, 
and  all  those  current  expenses  which  are  fairly  incidental  to  the  main- 
tenance of  the  realty  used  by  a  life  tenant,  are  payable  by  him" ;  and 
that  rule  should  be  "adhered  to  upon  all  occasions  unless  in  so  doing 
we  violate  a  plain  direction  to  the  contrary,  which,  if  not  found  in  the 
will  in  so  many  words,  yet  is  the  only  one  which  a  fair  and  reasonable 
construction  permits  of  our  finding."  Matter  of  Albertson,  113  N. 
Y.  434,  21  N.  E.  117.  But  where  the  testator  manifests  the  contrary 
intention,  it  must  govern.  Matter  of  Tracy,  179  N.  Y.  501,  72  N.  E. 
519;  Clarke  v.  Clarke,  145  N.  Y.  476, 40  N.  E.  220. 

This  property,  however,  does  come  withm  this  rule,  for  it  was  evi- 
dently not  the  intention  of  the  testator  that  it  was  to  go  to  the  trus- 
tees as  part  of  the  trust.  Its  disposition  was  specifically  provided  for 
by  the  third  clause  of  the  will.  If  all  sold  before  his  death,  $100,000, 
or  one-fourth  of  the  net  proceeds  of  the  part  sold,  if  only  a  part  was 
sold,  was  to  be  paid  to  his  son.  As  to  that  portion  of  the  proceeds 
which  was  to  be  paid  to  his  son,  it  was  not  and  never  would  be  a  part 
of  the  trust  estate.  The  testator  evidently  understood  that  this  Wil- 
Uamsbridge  property  would  not  produce  any  income;  that  if  he  did 
not  sell  it  durir^  his  life,  his  trustees  would;  and  that  the  proceeds 
would  be  disposed  of  as  he  directed — that  is,  one-quarter  to  his  son, 
and  the  remaining  three-quarters  to  become  part  of  the  residuary  es- 
tate. It  was  clearly  not  anticipated  that  the  period  before  the  sale  of 
the  property  would  be  so  long  that  the  question  as  to  how  the  taxes 
should  be  provided  for  would  be  serious,  and  so  the  property  was  left 
in  a  class  by  itself,  the  taxes  and  carrying  charges  to  be  paid  from  the 
proceeds  of  the  sale  when  made.  Considering  the  careful  provisions 
in  the  will  by  which  the  whole  income  of  his  property  should  be  assur- 
ed to  the  testator's  widow,  and  to  his  son  after  her  death,  without  de- 
duction for  the  so-called  "sinking  fund,"  or  to  make  up  any  deficiency, 
and  the  separate  disposition  that  he  makes  of  the  proceeds  of  this  Wil- 
liamsbridge  property  when  sold,  they  seem  to  me  to  carry  the  con- 
viction that  it  was  not  the  intention  that  this  farm  until  sold  should 
be  a  part  of  the  trust  property,  so  that  the  cost  of  carrying  it  should 
be  paid  out  of  income  of  the  property  which  was  to  be  devoted  to  the 
support  and  maintenance  of  his  wife ;  and  I  think  it  will  best  carry  out 
the  expressed  intention  of  the  testator  by  providing'  that  these  taxes 
shall  be  paid  out  of  the  principal  of  the  estate. 

The  judgment  should  therefore  be  modified,  as  hereinbefore  indi- 
cated, with  costs  to  all  parties  payable  out  of  the  estate. 

LAUGHLIN,  J.,  concurs. 
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FKIBOUKO  V.  EMIGKANT  INDUSTRIAI,  SAVINGS  BANK  et  al. 

(No.  7594.) 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1015.) 

1.  CocRTs  <S=>200i,«i— Surrogate's  Ooubt— Jubisdicxion — Scope  of  Inquibt 

—Claim  of  Tttle  by  ExEcxn'Bix. 

The  Surrogate's  (3ourt,  settling  the  accounts  of  an  executrix  after  no- 
tice to  all  persons  interested,  including  the  plaintiff,  had  no  jurisdic- 
tion to  determine  the  ownership  of  a  bank  deposit  standing  In  the  name 
of  the  deceased  and  claimed  to  have  been  set  over  to  plaintiff  in  his 
lifetime,  and  could  not  have  determined  it  If  an  objection  had  been 
filed  to  the  inclusion  of  the  Item  among  the  assets  of  the  estate,  and 
<)Iaintiff  was  not  concluded  by  Its  approval  of  the  Item  in  the  account,  to 
which  he  could  not  hftve  effectively  objected. 

fEtl.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {  479;  Dec.  Dig. 
«=»200%.] 

2.  Judgment  ie=»640— Estoppel— Issues. 

In  snch  case,  if  plaintiff  was  under  no  obligation  to  raise  the  issue  as 
to  the  ownership  of  the  deposit  by  objection  to  the  account,  she  was  not 
estopped  because  she  did  not  do  so,  as  one  cannot  be  concluded  to  speak 
where  there  is  no  duty  to  do  so,  and  when  it  would  be  ineffectual. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  {  1154;  Dec: 
Dig.  «=>640.] 

Appeal  from  Special  Term,  New  York  (bounty. 

Action  by  Louisa  Fribourg  against  the  Emigrant  Industrial  Sav- 
ings Bank,  in  which  Esther  Kobitscher,  as  executrix  of  the  last  will 
and  testament  of  Frederick  Robitscher,  deceased,  was  interpleaded. 
From  an  order  (88  Misc.  Rep.  282,  151  N.  Y.  Supp.  807)  overruling 
a  demurrer  to  a  separate  defense,  plaintiff  appeals.  Reversed,  and 
demurrer  sustained. 

See,  also,  153  N.  Y.  Snpp.  1115. 

Argued  before,  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Frederick  L.  Guggenheimer,  of  New  York  City,  for  appellant 
Ferdinand  E.  M.  Bullowa,  of  New  York  City,  for  respondent 

SCOTT,  J.  This  action  was  originally  brought  a^inst  the  defend- 
ant Savings  Bank  to  recover  the  amount  of  a  deposit  standing  in  the 
name  of  Frederick  Robitscher,  now  deceased,  and  which,  as  it  is 
claimed,  was  given,  transferred,  set  over,  and  delivered  to  plaintiff 
by  said  Frederick  Robitscher  during  his  lifetime.  Upon  motion  Esther 
Robitscher,  as  executrix  of  the  last  will  and  testament  of  said  Frederick 
Robitscher,  deceased,  was  interpleaded,  and  to  a  defense  set  up  in  her 
answer  the  plaintiff  demurs. 

That  defense  in  brief  is  tliat  heretofore  the  defendant,  as  such  execu- 
trix, duly  filed  her  accounts  in  the  Surrogate's  Court,  and  that  such 
proceedings  were  thereupon  had,  upon  due  notice  to  all  persons  in- 
terested in  the  estate,  including  the  plaintiff  herein,  who  was  a  legatee 
under  the  will  of  said  Frederick  Robitscher,  that  a  decree  was  duly 
made  and  entered  judicially  settling  and  allowing  the  account  as  filed, 
and  directing  the  distribution  of  the  moneys  in  the  hands  of  the 
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executrix,  including  the  amount  of  the  deposit  to  which  plaintiff  now 
makes  claim.  In  her  account  and  schedules  the  respondent  listed  the 
deposit  in  controversy  as  a  part  of  the  estate  of  Frederick  Robitscher, 
deceased,  for  which  she  was  accountable. 

[1]  It  is  now  claimed  that  the  decree  of  the  Surrogate's  Court  pass- 
ing the  account  was  a  judicial  determination,  among  other  things, 
that  the  said  deposit  was  a  part  of  the  estate,  and  that  plaintiff,  being 
a  party  to  the  proceeding  is  bound  thereby.  In  my  opinion  this  claim 
is  unfounded.  The  plaintiff's  claim  is  against  the  bank,  and  only 
incidentally  against  the  estate,  growing  out  of  the  fact  that  the  estate 
also  claims  the  fund.  As  I  look  at  it,  the  Surrogate's  Court  had  no 
jurisdiction  to  determine  the  ownership  of  the  fund,  and  could  not 
have  decided  it  if  an  objection  had  been  filed  to  the  inclusion  of  the 
item  among  the  assets  of  the  estate,  and  certainly  a  party  to  an  ac- 
counting proceeding  is  not  concluded  by  the  approval  of  an  item  in 
the  account  to  which  he  could  not  have  effectively  objected. 

We  are  referred  to  Matter  of  Watson  (Court  of  Appeals,  Law 
Journal,  June  19,  1915)  109  N.  E.  86,  as  a  controlling  authority  in 
favor  of  respondent.  I  do  not  so  consider.  The  question  there  was 
whether  the  surrogate  had  jurisdiction  to  pass  upon  a  claim  by  one  of 
the  executrices  to  ownership  of  certain  personal  property  which  had 
belonged  to  the  decedent,  but  which  the  executrix  had  omitted  to  in- 
clude among  the  assets  of  the  estate  for  which  she  was  accounting. 
An  objection  to  the  account  was  duly  filed  by  one  entitled  to  share 
in  the  estate.  There  was  presented  a  conflict  between  an  accounting 
party  and  the  estate  for  which  she  was  undertaking  to  account,  a  very 
different  case  to  that  presented  here.  The  whole  discussion  of  the 
case  in  the  opinion  of  the  Court  of  Appeals  seems  to  me  to  demon- 
strate that  there  is  no  analc^y  between  that  case  and  this. 

[2]  If  plaintiff  was  under  no  obligation  to  raise  the  issue  as  to 
the  ownership  of  the  deposit  by  objection  to  the  account,  she  cannot 
be  held  to  be  estopped  because  she  did  not  do  so,  for  one  cannot  be 
concluded  to  speak  when  there  is  no  -duty  to  do  so,  and  when  speaking 
would  be  ineffectual. 

In  my  opinion,  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  demurrer  sustained,  widi  $10 
costs.    All  concur. 


JOSEPHSON  T.  OINSBUBO  RBALTY  CO.  et  aL    (No.  7690.) 
(Supreme  Court,  Appellate  DlrlsioQ,  First  Department    July  0,  1915.) 

1,  MoBTaAGES  <g=»301 — Payment— Tkndeb. 

A  tender  of  the  principal  and  Interest  of  a  mortgage  debt  before  fore- 
closure, though,  after  the  day  appointed  for  payment,  discharges  the 
lien  of  the  mortgage,  though  the  debt  remains ;  but  to  discharge  the  lien 
the  tender  must  be  made  by  the  owner  of  the  mortgaged  property,  or  some 
one  acting  for  him,  since  the  right  to  redeem  is  inseparable  from  the 
ownership  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Mortgaeea,  Cent  Dig.  JS  876-881, 
885,  887,  888;   Dec.  Dig.  «=»301.] 
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2.  MoBTQAOBs  «=>319 — Action  to   FoaBCIX)aH^— Scmicmnot   of  Bvidewc*— 
Tender. 

In  an  action  to  foreclose  a  mortgage,  evidence  held  Insufficient  to  stus- 
taln  the  burden  of  showing  that  certain  tenders  were  made  by  the  mort- 
gagor and  that  the  lien  of  the  mortgage  was  thereby  discharged. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  U  855-863,  875, 
913,  1356,  1366;   Dec.  Dig.  «s>319.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  to  foreclose  a  mortgage  by  Sigmund  Josephson  and  an- 
other against  the  Ginsburg  Realty  Company,  impleaded  with  others. 
From  a  judgment  dismissing  the  complaint,  plaintiffs  appeal.  Re- 
versed, and  judgment  directed  for  plaintiffs. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARICE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Henry  G.  K.  Heath,  of  New  York  City,  for  appellants. 
Louis  B.  Boudin,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  only  defense  to  this  action,  and  the  one  upon  which 
defendants  prevailed,  is  that  the  lien  of  the  mortgage  was  destroyed 
by  a  tender  of  the  amount  due,  which  was  refused.  Plaintiff  proved 
the  mortgage  and  the  amount  due  thereon,  and  it  was  conceded  by 
defendants  that  there  was  no  other  defense  than  that  of  a  tender. 

The  amount  of  the  mortgage  was  $1,000,  with  interest  at  6  per 
cent.  It  fell  due  on  May  2,  1914,  and  plaintiffs  wished  their  money, 
which  the  mortgagor,  the  Ginsburg  Realty  Company,  was  unable  to 
pay.  It  found  a  person  named  Rosen  who  was  willing  to  take  an  as- 
signment of  the  mortgage.  Rosen  was  represented  by  an  attorney 
named  Liebman,  by  whom  the  alleged  tender,  or  tenders,  for  he  tes- 
tifies to  two  of  them,  were  made.  Liebman  at  first  negotiated  with 
plaintiff's  attorney  as  to  the  execution  of  the  assignment,  but,  owing 
to  a  rather  petty  dispute  over  the  payment  of  a  small  sum  for  a  search, 
the  two  attorneys  quarreled. 

The  answer  sets  up  two  distinct  tenders  of  the  amount  due,  with 
interest,  one  on  October  24,  1914,  and  the  other  on  October  26,  1914. 
The  court  at  Special  Term  has  found  that  both  tenders  were  suffi- 
ciently and  validly  made,  and  has  concluded  therefrom  that  the  lien 
of  the  mortgage  became  satisfied  and  discharged. 

[  1  ]  It  is  familiar  law  that : 

"A  tender  of  the  principal  and  interest  of  a  mortgage  debt,  at  any  time  be- 
fore foreclosure,  though  after  the  day  appointed  for  the  payment  thereof, 
discbarges  the  Hen  of  the  mortgage,  but  the  debt  remains."  Kortrlght  ▼. 
Cady,  21  N.  Y.  843,  78  Am.  Dec.  145. 

To  have  this  effect,  however,  it  must  be  made  by  the  owner  of  the 
mortgaged  property,  or  some  one  acting  by  his  authority  or  in  his 
interest,  for,  as  it  has  often  been  said,  the  right  to  redeem  is  insepara- 
ble from  the  ownership  of  the  property.  Thomas  on  Mortgages  (3d 
Ed.)  §  433 ;  Frost  v.  Yonkers  Savings  Bank,  70  N.  Y.  553,  26  Am.  Rep. 
627 ;  Day  v.  Strong,  29  Hun,  505 ;  Johnston  v.  Gray,  16  Serg.  &  R. 
(Pa.)  361,  16  Am.  Dec.  577.    A  stranger  to  the  title,  a  mere  volifnteer, 
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has  no  ri^ht  to  redeem,  and  consequently  is  incapable  of  naaking  a 
tender  which  will  des'troy  the  lien  of  the  mortgage. 

[2]  Both  of  the  tenders  in  the  present  case  w^ere  made  by  a  Mr. 
Liebman,  who  aippeared  in  the  transaction  as  the  attorney  and  repre- 
sentative of  Rosen,  who  had  no  interest  in  the  matter,  except  that  he 
had  agreed  to  take  an  assignment  of  the  mortgage.  This  certainly 
gave  Rosen  no  standing  to  redeem  the  property  from  the  mortgage,  or 
to  make  a  tender  effectual  to  destroy  the  lien  of  the  mortgage.  It  is 
very  significant  that,  although  Liebman  and  Ginsburg  testified  at  the 
trial,  neither  of  them  even  suggested  that  when  Liebman  made  the 
alleged  tender  he  represented  and  acted  for  the  Ginsburg  Realty  Com- 
pany, the  owner  of  the  mortgaged  property.  Indeed  as  late  as  October 
21st  Liebman,  as  he  testifies,  expressly  disclaimed  that  he  had  been 
retained  by  or  represented  the  Realty  Company,  and  although  he  now 
appears  as  one  of  its  attorneys  he  is  entirely  silent  as  to  when  he  as- 
sumed that  relation,  and  the  effect  of  all  the  evidence  clearly  is  that 
when  Liebman  made  the  alleged  tenders  he  acted  for  Rosen  alone.  To 
sustain  such  a  defense  as  that  upon  which  the  defendants  rely,  the 
burden  is  upon  them  to  show,  not  only  that  a  tender  was  made,  but 
that  it  was  validly  made,  by  a  person  entitled  to  make  it,  which  in 
this  case  was  the  Ginsburg  Realty  Company.  In  this  they  have  failed, 
and  the  findings  that  certain  tenders  were  made  by  the  mortgagor, 
the  Ginsburg  Realty  Company,  are  therefore  without  evidence  to  sus- 
tain them,  and  must  be  reversed. 

It  follows  that  the  conclusion  that  by  reason  of  the  tenders  alleged 
the  lien  of  the  mortgage  became  satisfied  and  discharged  is  also  un- 
supported by  the  evidence,  and  is  erroneous.  As  this  is  concededly 
the  only  defense  available  to  the  defendant,  not  only  must  the  judg- 
ment appealed  from  be  reversed,  but  judgment  will  be  directed  for  the 
plaintiffs  for  the  relief  demanded  in  the  complaint,  with  costs  in  this 
court  and  in  the  court  below. 

The  eleventh,  twelfth,  and  thirteenth  findings  of  fact,  and  all  the 
conclusions  of  law,  will  be  reversed,  and  the  finding  of  law  proposed 
by  the  plaintiffs  will  be  found  as  requested ;  the  interest  being  calculat- 
ed up  to  the  date  of  the  order  to  be  entered  herein,  which  may  be 
settled  on  notice.    All  concur. 


HILL  T.  TROEOBRLITH  MLB  CO.    (No.  7538.) 
(Supreme  Court,  Appellate  Olrislon,  First  Department    July  9,  1915.) 

1.   COBPOBATIONB  «=>407 — ISBtTANCK  OF  STOCK— PATMKNT  FOB  PBOCTTBINO  LoAN 
— AUTHOBIZATIOK. 

A  corporation's  agreement,  contemplating  the  Issue  of  treasury  stock 
as  a  commission  to  one  bringing  about  a  purchase  of  treasury  stock  by 
any  third  party,  required  a  vote  of  the  boord  of  directors  to  authorize 
It ;  the  treasurer  having  no  Implied  authority. 

[Ed.  Note. — For  other  cases,  see  Corporatloiis,  Cent  Dig.  H  1615-1619; 
Dec.  Dig.  «=s>407. 
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2.  cobfobattons  '$=»30s — ^issuance  os  stock  as  ooumission  fob  psocubina 

Investment — Makino  of  Contbact— Sufficiency  of  Evidence. 

In  an  action  against  a  corporation  on  Its  alleged  agreement  to  give 
200  shares  of  stock  to  the  plaintiff  if  he  procured  a  third  party  to  invest 
In  the  defendant,  evidence  held  not  to  sustain  a  finding  that  the  presi- 
dent of  the  corporation  ever  made,  assented  to,  or  ratified  any  such 
agreement  by  which  either  he  or  the  company  was  to  pay  the  stock  in 
return  for  an  investment  in  cash  or  a  purchase  of  its  stock  by  a  third 
person. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  ||  1834- 
1349;    Dec.  Dig.  <8s>308.] 

3.  CoBPORATioNS  €=>308 — Issuance  of  Stock  as  Commission  fob  Pbocubino 

Investment— Pebformance  of  Contbact— StrrFioiENCY  of  Evidence. 

In  an  action  against  a  corporation  on  Its  alleged  agreement  to  give 
200  shares  of  stock  to  the  plaintiff  If  he  procured  a  third  party  to  in- 
vest in  the  defendant,  evidence  held  insufficient  to  sustain  a  finding  that 
an  Investment  was  brought  about  by  the  plaintiff,  or  to  satisfy  his  bur- 
den of  proof  on  the  point 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {g  1334-1349 ; 
Dec.  Dig.  <8=>30S.] 

4.  CoBPOBATioMs  €=3308 — ^Issuance  of  Stock  as  Coiaassioir— Vebdiot — Sur- 

FiciENCT  OF  Evidence. 

In  an  action  against  a  corporation  for  breach  of  Its  alleged  agreement 
to  give  200  shares  of  stock  to  the  plaintiff  if  he  procured  a  third  party 
to  invest  money  tn  the  defendant  evidence  held  Insufflcient  to  support  a 
verdict  for  $2,000. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  K  1334-1349; 
Dec  Dig.  «=»308.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  P.  Hill  against  the  Troegerlith  Tile  Company. 
From  judgment  for  the  plaintiff,  and  from  an  order  denying  its  mo- 
tion for  new  trial,  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Arnold  L.  Davis,  of  New  York  City,  for  appellant 
Robert  H.  Charlton,  of  Brooklyn,  for  respondent 

DOWLING,  J.  The  plaintiff  claims  to  have  been  employed  origi- 
nally by  John  K.  Kellogg,  treasurer  of  the  John  F.  Troeger  Sons  Com- 
pany (now  known  as  the  Troegerlith  Tile  Company),  to  obtain  from. 
$5,000  to  $10,000  cash  capital  to  enable  said  company  to  continue  its 
business;  it  then  being  in  desperate  straits  for  money.  He  alleges 
that  Kellogg  said  that  he  would  see  that  plaintiff  was  compensated  by 
a  commission,  which  he  later  fixed  at  200  shares  of  the  company's 
stock.  Plaintiff  testified  that  he  brought  various  persons  to  see  Kel- 
logg, including  Benjamin  T.  B.  Hyde,  whom  he  claims  to  have  first 
met  at  the  latter's  office,  in  November,  1911,  and  whom  he  induced  to 
accompany  him  to  the  office  of  the  defendant  company,  where  they 
met  John  F.  Troeger,  the  president  thereof,  and  Kellogg,  its  treasurer. 
A  conversation  followed  between  all  four,  after  which  they  went  over 
to  Brooklyn  to  the  company's  plant,  to  see  how  the  material  which 
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they  were  manufacturing  was  made,  and  thereafter  visited  some  places 
in  Brooklyn  where  its  tiling  was  in  use.  Plaintiff  claimed  that  a  meet- 
ing was  held  later  in  the  office  of  the  company,  when  arrangements 
were  discussed  under  which  Hyde  was  to  become  the  company's  gen- 
eral manager,  and  was  to  contribute  $10,000  in  cash  for  stock  at  $50 
a  share ;  the  par  value  being  $100.  Plaintiff  claims  that  he  had  an- 
other conversation  with  Troeger  in  a  saloon,  when  the  latter  expressed 
his  appreciation  of  plaintiff's  instrumentality  in  bringing  Hyde  into 
the  business,  and  said  that  he  would  see  that  Hill  was  paid  a  commis- 
sion for  having  done  it.  In  corroboration  of  his  claim,  plaintiff  pro- 
duced a  letter,  dated  October  27,  1911,  directed  to  him  and  signed  by 
the  "Troeger  Sons  Company,  John  Kensett  Kellogg,  Treasurer,"  set- 
ting forth  the  company's  financial  difficulties  and  continuing: 

"Under  the  existing  circumstances  I  can  say  that  the  company  will  gladly 
pay  you  200  shares  of  stock  for  Introducing  any  party  who  will  Invest  $10,000 
or  more  In  the  company,  the  inyestor  to  buy  his  stock  in  the  compaiiy  at  the 
rate  of  not  less  than  $50  per  share." 

It  does  not  appear  that  at  this  time  the  company  had  any  stock  what- 
ever left  in  its  treasury,  nor  is  it  shown  whose  stock  was  to  be  turn- 
ed over  to  plaintiff  in  payment  for  his  services  under  this  alleged  agree- 
ment. As  a  matter  of  fact  Kellogg  had  but  20  shares  of  stock  at  this 
time,  although  plaintiff  claims  that  he  had  a  certificate  of  400  shares, 
or  thereahouts,  on  which  he  was  endeavoring  to  raise  money.  There 
was  no  evidence  offered  of  any  authority  given  the  treasurer  to  make 
this  agreement  on  behalf  of  the  company.  Plaintiff  was  sought  to  be 
corroborated  by  one  MacGowan,  who  testified  to  his  presence  at  re- 
peated interviews  between  Kellogg,  Troeger,  and  Hill,  when  they  were 
trying  to  get  from  $5,000  to  $10,000  for  the  company,  and  he  heard 
Kellogg  promise  plaintiff  200  shares  of  stock  if  he  got  some  one  to  in- 
vest ti\e  money.  He  also  undertook  to  corroborate  the  plaintiff's  ver- 
sion of  the  interview,  when  it  was  alleged  that  Troeger  had  promis- 
ed Hill  that  he  would  see  that  the  latter  would  be  paid,  as  Hyde  had 
agreed  to  put  in  $10,000  on  the  basis  of  $50  a  share  for  his  stock. 
Benjamin  T.  B.  Hyde  testified  that  he  had  bought  the  200  shares  of 
stock  of  the  company  at  $50  a  share,  the  purchase  price  being  used  for 
the  benefit  of  the  company.  Upon  cross-examination  it  appeared  that 
the  stock  which  he  had  bought  was  the  individual  stock  of  John  F.  Troe- 
ger, and  that  his  introduction  to  Mr.  Troeger  had  been  brought  about 
by  one  Isaac  F.  Townsend.  No  effort  was  made  to  show  by  this  wit- 
ness that  plaintiff  had  been  the  party  who  had  brought  about  his  con- 
nection with  the  transaction. 

For  the  defendant,  Isaac  F.  Townsend  (at  the  time  of  the  trial  the 
vice  president  and  treasurer  of  the  company)  testified  that  plaintiff 
had  spoken  to  him  about  the  defendant,  and  introduced  him  to  Kel- 
logg and  MacGowan,  showing  him  some  samples  and  saying  that  they 
needed  capital.  Townsend  testified  that  he  was  the  party  who  had  in- 
terviewed Hyde,  and  that,  after  he  found  that  Hyde  was  willing  to 
consider  the  proposition,  he  arranged  a  meeting  in  Kellogg's  office, 
when  Hill  was  to  meet  Hyde  and  take  him  to  Troeger's  office  and  in- 
troduce him  to  the  latter.    Hill  did  not  keep  the  ^pointment,  and 
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after  waiting  a  half  hour  or  more  Townsend  went  direct  to  Troeger, 
telling  him  that  he  represented  Hyde.  The  witness  accompanied  Troe- 
ger to  Hyde's  office,  the  three  alone  being  present,  and  the  same  three 
visited  defendant's  factory  in  Brooklyn.  At  none  of  these  interviews 
was  Hill  present.  Called  for  the  defense,  Hyde  testified  that  he  had 
met  Hill  but  once,  and  that  his  introduction  to  Troeger  came  through 
Townsend,  and  not  through  Hill;  also  that  he  had  never  purchased 
any  stock  from  the  corporation,  but  from  Troeger  individually.  He 
was  emphatic  in  his  denial  of  plaintiff's  testimony  that  he  had  been  in- 
troduced to  him  by  Townsend  at  Hyde's  office.  John  F.  Troeger,  for- 
merly president  of  defendant,  testified  that  Kello^  was  trying  to  buy 
out  half  of  the  witness'  interest  in  the  company  for  $10,000,  but  de- 
nied that  he  knew  anything  about  Hill's  alleged  activities  in  trying 
to  procure  capital  until  he  was  about  to  visit  Hyde's  office.  He  denied 
positively  ever  having  promised  to  pay  the  plaintiff  any  commission 
whatever,  or  having  in  any  way  referred  to  his  alleged  efforts  to  secure 
capital  for  the  company.  On  November  20,  1911,  although  plaintiff 
claimed  that  he  had  a  binding  contract  made  with  Kellogg  on  October 
27th  preceding,  by  which  he  was  to  receive  200  shares  of  stock,  he 
wrote  a  letter  to  the  company  advising  them  that  he  would  take  legal 
steps  to  protect  his  interests  "in  stock  and  cash  commissions." 

[1-4]  We  deem  it  unnecessary  to  discuss  at  further  length  the  evi- 
dence in  the  case,  which  is  so  contradictory  as  to  be  irreconcilable.  No 
effort  is  made  to  show  any  authority  upon  the  part  of  the  treasurer 
for  the  making  of  this  very  unusual  agreement,  which,  if  it  contem- 
plated issuing  treasury  stock  as  a  commission  on  a  purchase  by  any 
third  party  of  the  company's  treasury  stock,  clearly  required  a  vote  of 
the  board  of  directors  to  warrant  it.  There  is  no  proof  that  the  com- 
pany ever  authorized  the  sale  of  its  treasury  stock  (if  it  had  any  left) 
at  less  than  par.  There  is  no  implied  authority  upon  the  part  of  a 
treasurer  of  a  corporation  to  make  any  such  unusdal  agreement  as  the 
one  in  question.  The  proof  shows  that  the  company  had  no  treasury 
stock  for  sale,  the  entire  capital  having  been  issued.  Viewing  the  con- 
tract as  one  for  the  sale  of  part  of  Troeger's  stock  to  secure  $10,000 
for  the  needs  of  the  company,  we  believe  the  finding  that  Troeger  ever 
made,  assented  to,  or  ratified  any  agreement  by  which  either  he  or  the 
company  was  to  pay  200  shares  of  stock,  in  return  for  an  investment  of 
cash  in  the  company's  affairs  or  a  purchase  of  its  stock,  is  against  the 
weight  of  evidence.  We  also  believe  that  the  finding  that  Hyde's  in- 
vestment in  the  defendant  company  and  the  purchase  of  'Troeger's 
stock  by  him  for  $10,000  were  brought  about  by  the  plaintiff's  efforts 
is  against  the  weight  of  evidence,  and  that  plaintiff  has  failed  to  sus- 
tain the  burden  upon  him  of  showing  that  he  procured  Hyde  as  such 
purchaser.  Furthermore,  the  verdict  in  the  sum  of  $2,000  is  clearly 
a  compromise  one,  and  is  without  any  evidence  to  su{^rt  it.  If  the 
plaintiff  had  such  an  agreement  as  he  claims,  then  the  value  of  the  200 
shares  of  stock  which  he  was  to  receive,  based  on  Hyde's  testimony 
as  to  the  price  then  paid  by  him,  was  $10,000.  The  only  other  testi- 
mony as  to  the  value  of  this  stock  (which,  of  course,  has  no  market 
price)  would  indicate  that  the  stock  was  valueless.    Plaintiff  offered 
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no  proof  as  to  the  value  of  his  services,  so  that  there  is  no  basis  in  the 
record  for  this  recovery. 

The  judgment  and  order  appealed  from  will  be  reversed,  and  com- 
plaint dismissed,  with  costs  to  the  appellant  Settle  order  on  notice. 
All  concur. 


PEOPLE  ex  rel.  UVALDE  ASPHAI/T  PA  VINO  CO.  T.  SEAMAN  et  al. 

(Now  7564.) 

(Supreme  Court,  Appellate  DItI^u,  First  Department    July  9,  1915.) 

1.  MUNICIPAI,  COBPOBATIONS  9=>4f>2 — StKEBTS— ChANOB  OF  GRADE— AWABD  OF 

Dauaoes. 

Under  Greater  New  York  Charter  (Laws  1901,  c.  4fl6)  {  951,  requir- 
ing the  board  of  assessors,  on  a  claim  for  damages  to  improvements 
from  diange  of  street  grade,  to  receive  evidence  and  testimony  of  the 
nature  and  extent  of  the  injury,  and,  after  taking  and  considering  the 
said  evidence  and  testimony,  to  make  such  award  as  it  may  de^n 
proper,  the  award  must  be  based  on  such  testimony  and  evidence,  and  it 
may  not  disregard  it  and  base  the  award  on  views  of  the  premises  by 
Its  members. 

TEd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  (S 
969-081 ;   Dec.  Dig.  <S=»402.] 

2.  MuNiciPAi,  CoBPOBATioNS  «=9402 — Stkeets— Ohanqb  of  Gbade— Awabd— 

Rkview. 

The  board  of  assessors  being,  by  Greater  New  York  Charter  (Laws  1901, 
e.  466)  §  951,  created  a  tribunal  to  take  evidence  on  a  claim  for  dam- 
ages from  change  of  street  grade,  and  thereon  make  an  award,  its  ac- 
tion is  Judicial,  and  therefore  reviewable. 

(Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
969-981;   Dec.  Dig.  «s»402.] 

3.  M0WICIPAL  CoBPOBATioNa  «s>402 — Stbeets— Ohanoe  of  Gbadb— Awabd— 

Heview — CebtioOAbi. 

The  review  by  the  board  of  revision  of  assessments  of  the  award  <rf 
damages  by  the  board  of  assessors  for  change  of  street  grade,  provided 
by  Greater  New  York  Charter  (Laws  1901,  c.  466)  (  951,  is  not  an  appeal, 
within  CoAs  Civ.  Proc.  i  2122,  providing  tbat  certiorari  cannot  issue 
where  the  determination  can  be  adequately  reviewed  by  an  appeal  to  a 
court  or  to  some  other  body  or  officer. 

[Ed.  Note. — For  other  cases,  see  Municipal  (3orporatlons,  Cent.  Dig.  f  g 
969-981 ;   Dec.  Dig.  <S=9402.] 

Certiorari  by  the  People,  on  the  relation  of  the  Uvalde  Asphalt  Pav- 
ing Company,  against  Alfred  P.  W.  Seaman  and  others,  composing  the 
Board  of  Assessors,  and  William  A.  Prendergast  and  others,  composing 
the  Board  of  Revision  of  Assessments,  to  review  action  in  making  an 
award  for  damages  for  change  of  grade  of  streets  in  the  City  of  New 
York.    Writ  sustained,  award  set  aside,  and  proceedings  returned. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  BOWLING,  and  HOTCHKISS,  JJ. 

Lewis  M.  Isaacs,  of  New  York  City,  for  relator. 

Charles  J.  Nehrbas,  of  New  York  City,  for  respondents, 

INGRAHAM,  P.  J.  The  relator  is  the  owner  of  property  on  Met- 
ropolitan avenue  and  Varick  street,  in  the  borough  of  Brooklyn,  city  of 
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New  York,  upon  which  had  been  erected  an  asphalt  plant  in  1904. 
The  grade  of  Metropolitan  avenue  was  established  in  1854  and  was 
changed  in  1910;  and  a  claim  for  damages  caused  by  such  change  of 
grade  was  presented  to  the  board  of  assessors,  who  made  an  award  of 
$2,500,  which  was  confirmed  by  the  board  of  revision  of  assessments, 
and  this  proceeding  is  brought  to  review  this  award.  There  was  evi- 
dence produced  by  the  relator  that  this  change  of  grade  had  caused 
a  loss  of  upwards  of  $25,000.  This  evidence  was  not  disputed  by  the 
city  of  New  York.  The  board  of  assessors  by  the  return  stated  that 
they — 

"viewed  the  petitioner's  property  and  tbe  buildings  and  improvements  thereon 
several  times,  and  they  observed  the  same  in  relation  to  the  established  grade, 
the  surface  grade,  and  the  grade  as  worked,  and  they  took  their  views  and 
observations  into  consideration  in  making  their  determination." 

[\,  2]  This  proceeding  before  the  board  of  assessors  was  under  sec- 
tion 951  of  the  charter  of  the  city  of  New  York  (Laws  of  1901,  c. 
466).  It  is  clear  that  the  award  of  the  board  of  assessors  was  not  at 
all  based  on  the  evidence  before  it.  It  must  therefore  have  been  made 
on  the  individual  opinions  of  the  members  of  the  board,  based  upon 
their  view  of  the  premises.  If  they  were  justified  in  so  acting,  it  is 
obvious  that  taking  of  evidence  was  useless.  Here  the  board  absolute- 
ly disregarded  the  evidence,  looked  at  the  property,  and  then  found  an 
arbitrary  sum  as  the  damages  caused  by  the  change  of  grade.  If  the 
proceeding  before  the  board  was  judicial  in  its  nature,  this,  of  course, 
was  entirely  erroneous.   The  corporation  counsel  says  in  his  brief  that : 

"The  corporation  counsel  h^s  always  taken  the  position  that  the  functions 
of  the  board  of  assessors,  under  the  sections  of  the  charter  here  In  question, 
are  administrative,  rather  than  judicial." 

And  as  he  is  a  member  of  the  board  of  revision  of  assessments,  he 
has  always  deemed  it  improper  to  appear  before  the  board  of  asses- 
sors uopn  the  hearing  of  claims  under  section  951  of  the  charter. 
This  view,  it  appears  to  me,  does  not  appreciate  the  fact  that  it  is  not 
the  corporation  counsel  who  is  the  real  defendant  in  these  proceedings, 
but  the  city  of  New  York;  and  that  is  so  whether  the  damages  have 
to  be  paid  by  the  city — in  which  case  the  money  has  to  be  paid  by  the 
taxpayers  as  a  whole — or  whether  they  are  to  be  assessed  back  upon 
the  property  holders  who  are  immediately  benefited  by  the  improve- 
ment of  which  the  change  of  grade  is  a  part.  If  the  charter  vests  in 
this  board  a  duty  which  is  in  its  nature  judicial,  in  which  the  board  is 
to  take  evidence  and  to  determine  what,  if  any,  damages  the  claim- 
ant has  sustained,  and  then  there  is  imposed  on  the  city  an  obligation 
to  pay,  either  party  would  have  the  right  to  review  the  exercise  of  that 
power  by  certiorari,  unless  the  statute  has  provided  some  other  method 
of  review  which  is  exclusive. 

Section  951  of  the  charter  provides  that  after  the  act  takes  effect 
there  should  be  no  liability  to  abutting  owners  for  changing  a  grade 
once  established  by  lawful  authority,  except  where  the  owner  of  the 
abutting  property  has  built  upon  or  otherwise  improved  the  property 
in  conformity  with  such  established  grade.  In  such  case,  damages  oc- 
casioned by  such  change  of  grade  are  to  be  ascertained  in  connection 
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with  and  as  a  part  of  the  expense  of  grading  or  otherwise  improving 
the  street  or  avenue  iti  conformity  with  the  grade  as  changed.  In 
case  the  grade  of  any  such  street  shall  be  changed,  and  the  same  shall 
have  been  regulated  and  graded  according  to  the  new  grade,  after  the 
certificate  of  the  cost  of  such  regulating  and  grading  shall  have  been 
received  by  the  board  of  assessors,  it  shall  cause  to  be  pubUshed  a  no- 
tice requesting  all  persons  claiming  to  have  been  injured  by  such 
change  of  grade  to  present  their  claims,  specifying  a  time  when  the 
board  would  receive  evidence  and  testimony  of  the  nature  and  extent 
of  such  injury.  "After  hearing  and  considering  the  said  testimony 
and  evidence  the  board  of  assessors  shall  make  such  awards  for  such 
loss  and  damage,  if  any,  as  it  may  deem  proper."  And  it  was  provided 
that  the  award  and  the  proceedings  of  the  assessors  in  relation  thereto 
should  be  subject  to  review  by  ttie  board  of  revision  of  assessments. 
Here  the  board  of  assessors  are  created  a  tribunal  which  is  required 
to  give  notice  to  the  persons  who  have  claims  for  damages  to  present 
their  claims.  When  claims  are  presented,  the  board  is  required  to 
receive  evidence  and  testimony  of  the  nature  and  extent  of  such  injury ; 
and  after  taking  and  considering  the  said  evidence  and  testimony  the 
board  "shall"  make  such  awards  for  such'loss  and  damage,  if  any,  as 
it  may  deem  proper.  It  is  clear  that  the  award  which  the  board  is  re- 
quired to  make  is  to  be  based  upon  "the  said  testimony  and  evidence." 
The  board  is  thus  created  a  tribunal  to  take  evidence,  and  upon  that 
evidence  is  required  to  make  an  award.  This  is  nothing  but  a  judicial 
act,  to  be  determined  by  evidence  produced  before  it.  As  was  said 
by  the  Court  of  Appeals  in  People  ex  rel.  Hallock  v.  Hennessy,  205  N. 
Y.  301,98N.E.  516: 

"An  award  In  law  means  a  Judgment  or  finding  npon  a  disputed  matter  sul^- 
mltted  for  decision.  Even  a  mere  estimate  of  damages  Is  necessarily  In  the 
nature  of  a  judicial  act,  for  It  requires  tlie  finding  of  a  fact  through  the  ex- 
ercise of  Judgment  Tipon  evidence  of  some  kind." 

The  nature  of  this  duty  imposed  upon  the  board  of  assessors  was 
therefore  judicial.  It  was  to  be  based  upon  and  after  hearing  and  con- 
sidering the  evidence,  and  was  therefore  subject  to  review.  People  ex 
rel.  Hallock  v.  Hennessy,  205  N.  Y.  301,  98  N.  E.  516;  People  ex  rel. 
Olin  v.  Hennessy,  206  N.  Y.  33,  99  N.  E.  87. 

[3]  In  People  ex  rel.  Rothschild  v.  Muh,  101  App.  Div.  423,  92  N. 
Y.  Supp.  22,  affirmed  without  opinion  183  N.  Y.  540,  76  N.  E.  1105, 
after  determining  that  the  relator  was  not  entitled  to  have  his  claim 
allowed,  because  it  did  not  appear  that  the  property  had  been  improved 
before  the  grade  was  changed,  I  expressed  the  opinion  that,  as  the  stat- 
ute has  provided  a  means  of  review  by  the  board  of  revision  of  assess- 
ments, the  writ  could  not  be  issued  under  section  2122  of  the  Code  of 
Civil  Procedure.  This  view  was  not  concurred  in  by  this  court,  and  was 
not  expressly  approved  by  the  Court  of  Appeals.  On  further  consider- 
ation of  the  question,  and  in  view  of  what  was  said  by  the  Court  of 
Appeals  in  the  Hallock  and  other  cases,  supra,  I  am  satisfied  that  this 
section  of  the  Code  of  Civil  Procedure  does  not  apply.  That  con- 
templates a  review  in  a  judicial  proceeding  on  an  appeal.  Where  an 
appeal  to  a  court  of  justice  is  allowed,  a  writ  of  certiorari  is  unneces- 
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sary,  for  the  appeal  takes  the  place  of  the  writ.  But  such  a  review  as 
is  provided  for  by  section  951  of  the  charter  is  not  an  appeal,  within 
section  2122  of  the  Code  of  Civil  Procedure.  An  appeal,  as  contem- 
plated by  that  section,  would  only  be  upon  the  "testimony  and  evidence" 
taken  before  the  board  of  assessors.  Yet  here  the  assessors  have  re- 
turned to  this  court  in  answer  to  the  writ  that  the  award  was  made 
on  tlieir  "view  and  observation"  of  the  relator's  property  and  the  build- 
ings and  improvements  thereon. .  This  view  and  observation  of  the 
property  and  improvements  thereon  could  not  have  been  before  the 
board  of  revision  of  assessments,  and  there  was  not,  therefore,  an  ade- 
quate review  provided. 

I  think,  therefore,  that  the  writ  should  be  sustained,  the  award  set 
aside,  and  the  proceeding  returned  to  the  board  of  assessors,  to  make 
an  award  on  the  testimony  and  evidence  taken  before  it,  with  $50  costs 
and  disbursements  to  the  relator.    Settle  order  on  notice.    All  concur. 


TRIANGLE  WAIST  CO.,  Inc.,  v.  TODD.    (No.  7548.) 
(Supreme  Court,  Appellate  1>iri8lon,  First  Department.    July  9,  1015.) 

1.  Masteb    and    Skbtant   4=>65 — Contract   or    Euplotment— Acnoir   roB 

Bbeach— Instbuctions. 

An  oral  contract  of  employment  existed  between  plaintiff  employer 
and  defendant  Thla  contract  contlnned  until  a  written  contract  was  en- 
tered Into  between  the  parties,  wherein  a  higher  compensation,  equal 
to  that  ofTered  by  a  competitor,  was  provided  for.  Defendant  employs 
breached  this  contract,  and  plalntifF  brought  suit,  wherein  the  court  in- 
structed that,  If  the  Jury  found  that  the  parties  entered  into  the  oral 
contract,  it  could  not  consider  the  breach  of  the  written  contract,  and 
that  plaintiff  was  entitled  to  recover  the  difference  between  the  com- 
pensation of  the  first  contract  and  the  amount  agreed  to  be  paid  by 
plaintiff's  competitor.  Held  that,  the  oral  contract  being  extinguished 
by  mutual  agreement  when  the  written  contract  was  signed,  the  in- 
struction based  upon  the  breach  of  the  oral  contract  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master,  and  Servant,  CJent  Dig.  |  73; 
Dee.  Dig.  «=>e5.] 

2.  Master   and    Sebvant   ®=>e — Contbact   of   Emplotment—DueSss— Evi- 

dence. 

In  an  action  for  breach  of  a  contract  of  employment,  evidence  held  not 
to  show  that  the  contract  was  signed  under  duress. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cient  Dig.  {  6; 
Dec.  Dig.  <g=6.) 

3.  CoNTKACTs  ®=9245 — Rescission — ^New  Contract — ^Validitt. 

Perssons  entering  into  one  contract  may,  If  they  see  fit,  substitute  an- 
other in  place  of  it,  in  which  case  the  former  contract  ceases  to  be  a 
binding  obligation  on  either  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cmt  Dig.  {§  1129,  1130; 
Dec.  Dig.  ®=>245.] 

4.  Master  and  Servant  $s»65 — Breach  of  Contract — Damages. 

The  measure  of  damages  for  breach  of  a  contract  for  employment  by 
an  emp1oy(^  is  the  difference  between  the  contract  price  and  the  amount 
which  the  employer  has  to  pay  to  procure  services  elsewhere. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {  73; 
Dec.  Dig.  <S=>65.] 
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5.  Dakaoes  $s902 — Breach  or  Contract — Duty  to  Redttcx  Davaqe. 

Damages  for  breach  of  contract  by  an  employ^  cannot  be  recovered, 
where  the  employer  has  made  no  eftort  to  fill  the  employe's  place,  unless 
the  services  were  so  unique  that  they  could  not  have  been  replacied,  had 
an  ^ort  to  do  so  been  made. 

[Ed.  Note.— Fop  ©ther  cases,  see  Damages,  Cent  Dig.  ig  119-131;  Dec. 
Dig.  <Ss»62.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Triangle  Waist  Company,  Incorporated,  against 
Beatrice  Todd.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  J  J. 

I.  Gainsburg,  of  New  York  City,  for  appellant 
Max  D.  Steuer,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  [1]  Action  to  recover  damages  upon  two  al- 
leged causes  of  action.  For  a  first  cause  of  action  the  complaint 
alleges  the  making  of  an  oral  contract  by  the  terms  of  which  the  de- 
fendant was  employed  by  the  plaintiff  for  the  term  of  one  year  from 
July  5,  1913,  at  a  salary  of  ^5  per  week,  and  which  contract,  it  is 
alleged,  the  defendant  broke  by  leaving  the  plaintiff's  employ  on  the 
25th  of  August  following.  For  a  second  cause  of  action  the  com- 
plaint alleges  the  making  of  a  written  contract  on  the  26th  of  August, 
1913,  by  the  terms  of  which  the  defendant  was  employed  for  the 
period  of  one  year  from  July  5,  1913,  at  a  salary  of  $100  per  week, 
and  which  contract,  it  is  alleged,  the  defendant  broke  by  leaving  on 
the  day  after  the  contract  was  made.  The  defendant  denied  the  mak- 
ing of  the  alleged  oral  contract  on  July  5th,  and  alleged  that  the  writ- 
ten contract  of  August  25th  was  void  on  the  ground  of  duress. 

At  the  close  of  the  testimony  the  court  held  that  the  defendant  had 
failed  to  establish  that  the  contract  of  August  25th  was  void  for  duress, 
and  the  case  was  sent  to  the  jury  to  determine  the  damages  which 
plaintiff  had  suffered  by  reason  of  the  breach  of  the  contract  of  July 
5th,  if  such  contract  were  made,  and,  if  not  made,  what  damages  had 
been  sustained  by  reason  of  the  breach  of  the  written  contract.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $3,420,  and  from 
the  judgment  entered  thereon,  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals. 

[2]  A  very  slight  consideration  of  the  facts  set  out  in  the  record 
will  demonstate  that  the  judgment  and  order  appealed  from  must  be 
reversed.  The  defendant,  a  designer  of  shirt  waists,  first  entered  the 
employ  of  the  plaintiff  in  August,  1912,  at  a  salary  of  $40  per  week. 
On  the  5th  of  July,  1913,  she  threatened  to  terminate  such  employ- 
ment unless  her  salary  were  raised,  and  as  a  result  of  negotiations 
between  her  and  her  employer  her  salary  was  raised  to  $45  per  week 
— there  being  a  dispute  between  the  parties  as  to  whether  she  were 
engaged  only  by  the  week  or  for  a  period  of  one  year.  The  plain- 
tiff's witnesses,  Blanck,  its  president,  and  Harris,  its  secretary,  tes- 
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tified  that  the  defendant  agreed,  if  her  salary  were  raised  to  $45  per 
week,  she  would  remain  a  full  year.  This  defendant  denied.  After 
her  salary  was  raised  to  $45  per  week,  she  continued  in  the  employ 
of  the  plaintiff  until  the  24th  or  25th  of  August,  1913.  On  the  25th 
of  August,  1913,  she  entered  into  a  written  contract  with  the  Esskay 
Waist  Company  at  a  salary  of  $100  per  week.  On  the  morning  of 
the  26th  of  August,  as  she  was  leaving  her  home  for  the  purpose  of 
going  to  her  new  position,  she  was  met  by  Harris  with  an  automobile 
and  taken  to  the  plaintiff's  place  of  business.  She  testified  that  he 
induced  her  to  ride  with  him  on  the  pretext  of  taking  her  to  the  office 
of  the  Esskay  Waist  Company,  but  instead  took  her  to  the  office  of 
the  plaintiff.  There  efforts  were  made  to  induce  her  to  repudiate  her 
contract  with  the  Esskay  Waist  Company,  and  to  sign  a  written  contract 
with  the  plaintiff  at  the  same  salary  she  was  to  receive  from  the  other 
company.  She  was  shown  a  proposed  contract,  and  permitted  to 
take  and  discuss  it  with  her  brother  at  his  place  of  business.  After 
doing  so  she  returned  to  the  plaintiff's  office,  where  she  signed  the 
■contract  and  left.  This  contract  was  dated  July  5,  1913,  and  by  its 
terms  the  defendant  was  employed  for  a  period  of  one  year  from 
that  date  at  a  salary  of  $100  per  week.  She  deliberately  broke  this 
contract  on  the  27th  of  August.  The  plaintiff  then  endeavored  to 
«nter  into  another  contract  on  substantially  the  same  terms  as  the 
written  one,  except  that  she  was  to  have  $1,000  bonus,  provided  she 
performed  all  the  terms  of  the  contract  on  her  part  to  be  performed. 
This,  however,  she  refused  to  execute ;  plaintiff  not  agreeing  to  some 
.)f  the  terms  and  conditions  imposed  by  her. 

The  trial  court  very  properly,  as  it  seems  to  me,  held  that  the  de- 
fendant had  utterly  failed  to  establish  the  defense  that  the  contract 
was  signed  by  reason  of  duress  or  coercion  practiced  upon  her.  It 
was  a  deliberate  act  upon  her  part,  and  if,  by  her  failure  to  perform, 
plaintiff  suffered  damage,  it  was  entitled  to  a  recovery  against  her. 
Notwithstanding  the  fact  that  the  execution  of  the  written  contract 
was  conceded,  its  breach  established,  and  that  it  was  clearly  intended 
by  both  parties  to  take  effect  as  of  July  5,  1913,  and,  if  there  were 
an  oral  contract  in  existence,  to  take  its  place  and  supersede  it,  the 
court,  nevertheless,  charged  that,  if  the  jury  found  that  the  parties 
entered  into  the  alleged  oral  contract  of  July  5th,  then  it  could  not  con- 
sider the  breach  of  the  written  contract,  and  in  that  event  plaintiff 
was  entitled  to  recover,  as  damages,  the  difference  between  $45  per 
week  and  the  amount  which  the  Esskay  Waist  Company  had  agreed 
to  pay  her,  viz.,  $100  per  week.  This  was  clearly  an  erroneous  instruc- 
tion as  to  the  law,  and,  an  exception  having  been  taken,  necessitates 
a  reversal  of  the  judgment. 

[3]  The  oral  contract,  assuming  it  was  for  a  year,  was  extinguished 
by  mutual  agreement  when  the  written  contract  was  signed.  The 
written  was  clearly  intended  to  take  the  place  of  the  oral  and  to  be 
a  substitute  for  it,  and  the  jury  should  have  been  so  instructed.  Parties 
having  entered  into  one  contract  are  at  liberty,  if  they  see  fit,  to 
substitute  another  in  place  of  it,  and,  if  that  be  done,  then  the  former 
contract  ceases  to  be  a  binding  obligation  upon  either  of  the  parties. 
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It  is  then  as  though  such  contract  had  never  been  made.  Hart  v. 
Lauman,  29  Barb.  410;  McGreery  v.  Day,  119  N.  Y.  1,  23-N.  E.  198, 
6  L.  R.  A.  503,  16  Am.  St.  Rep.  793 ;  Stewart  &  Howell  v.  Keteltas, 
36  N.  Y.  388;  Rollins  v.  Marsh,  128  Mass.  116;  Clark  on  Contracts, 
page  611;  9  Cyc.  351. 

Under  the  instruction  given,  it  is  urged  by  the  respondent  that  the 
jury  had  a  right  to,  and  did,  find  that  the  value  of  defendant's  services 
was  $100  per  week,  plus  the  $1,000  bonus  which  plaintiff  offered  to 
give  her,  provided  she  entered  into  a  contract  with  it  and  performed 
the  same;  in  other  words,  according  to  this  contention  plaintiff  was 
deprived  of  defendant's  services  for  44  .weeks,  August  25,  1913,  to 
July  5,  1914,  at  $55  per  week,  $2,420,  plus  a  bonus  of  $1,000,  making 
$3,420,  the  amount  of  the  verdict.  Assuming  this  to  be  so,  it  does 
not  establish  that  the  plaintiff  had  been  damaged  at  all.  It  did  not 
pay  the  $100  per  week  during  the  time  stated,  nor  did  it  pay  the  $1,000 
bonus.  But,  as  already  suggested,  the  plaintiff  was  not  entitled  to 
recover  for  a  breach  of  the  oral  contract,  because  that  was  extin- 
guished when  the  written  contract  was  entered  into.  Nor  was  the 
plaintiff  entitled  to  recover  other  than  nominal  damages  under  the 
written  contract,  because  there  is  absolutely  no  evidence  in  the  record 
that  it  suffered  any  damage  as  the  result  of  the  defendant's  refusal 
to  perform.  The  plaintiff,  so  far  as  appears,  could  have  procured 
another  designer  equally  as  skillful  as  the  defendant,  but  it  made  no 
effort  to  do  so. 

[4,  6]  The  general  rule  or  measure  of  damage  in  a  case  of  this 
kind  is  the  difference  between  the  contract  price  and  the  amount  which 
the  employer  has  to  pay  to  procure  the  work  or  services  elsewhere. 
Sedgwick  on  Damages  (9th  Ed.)  vol.  2,  p.  1372 ;  Haskell  v.  Osborn,  33 
App.  Div.  127,  53  N.  Y.  Supp.  361.  Damages'  cannot  lie  recovered 
where  the  employer  has  made  no  effort  to  fill  the  employe's  place  (26 
Cyc.  1023),  unless  it  appears  that  the  services  were  of  such  a  unique; 
character  that  they  could  not  have  been  replaced,  had  an  effort  in  that 
direction  been  made.  Here  there  is  nothing  to  show  that  the  services 
of  the  defendant  were  unique  in  character,  or  that  there  were  not 
other  persons  available  who  could  have  filled  the  position  equally  as 
satisfactorily  as  she  could,  at  a  price  not  in  excess  of  what  the  plain- 
tiff had  agreed  to  pay.  Nor  does  the  mere  fact  that  two  rival  con- 
cerns were  willing  to  pay  defendant  a  large  salary  establish  to  the 
contrary.  This  being  so,  it  seems  to  me  the  defendant's  motion  to 
dismiss  the  complaint,  on  the  ground  there  was  no  proof  of  damage, 
should  have  been  granted. 

The  judgment  and  order  a{^ealed  from,  therefore,  are  reversed, 
with  costs,  since,  under  the  proof,  plaintiff  could  only  have  recovered 
nominal  damages,  and  judgment  is  therefore  directed  for  the  plaintiff 
for  nominal  damages  as  if  a  verdict  for  nominal  damages  had  beea 
directed  by  the  trial  court.  Order  filed.  All  concur. 
164N.T.8.— 86 
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.  MURPHY  ▼.  HABBISON  GEANITE  CO.    (No.  7604.) 
(Supreme  Court,  Appellate  DiTlalon,  First  Dq;>artme]it     July  9,  1916.) 

1.  Bbokebs  €=»86— Actions  fob  Compbn8ation— Evidkncb. 

In  an  action  for  commissions  for  procuring  a  contract  to  erect  a  mau- 
soleum, wherein  It  was  urged  as  a  defense  that  plalntlfTs  assignor  had 
entered  Into  similar  contracts  with  defendant's  competitors,  a  finding 
that  such  commissions  were  voluntarily  offered  held  against  the  weight 
of  the  evidence. 

[Ed.  Note.— For  other  casea,  see  Brokers,  Cent  Dig.  H  116-120;  Dea 
Dig.  «=»86.] 

2.  Bbokebs  $=»65 — Dtrnss  of  Bbokeb— CoNrxicTiNO  Intebests. 

Plaintiff's  assignor,  representing  that  she  was  Intrusted  with  a  com- 
mission of  awarding  a  contract  for  the  erection  of  a  mausoleum,  ob- 
tained from  defendant  an  agreement  to  pay  her  a  cmnmission  of  10  per 
cent,  with  the  understanding  that  the  contract  was  to  be  awarded  with- 
out competition.  Without  defendant's  knowledge  she  procured  similar 
contracts  from  other  monument  dealers,  also  representing  to  each  of 
them  that  there  was  to  be  no  competitive  bidding.  The  contract  was 
awarded  defendant  under  C(»npetltlon,  and  plaintiff's  assignor  brings  ac- 
tion for  commissions.  Held  that  since  an  agent  cannot  take  upon  him- 
self Incompatible  duties,  or  act  In  transactions  wherein  he  has  adverse 
interest  or  employment  plaintiff  was  not  entitled  to  recover. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  K  48-50;  Dec. 
Dig  «s>65.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Timothy  J.  Murphy  against  the  Harrison  Granite  Com- 
pany. Prom  a  judgment  of  the  Appellate  Term,  affirming  a  judgment 
for  plaintiff,  defendant  appeals  by  permission.  Reversed  and  ren- 
dered. 

See,  also,  151  N.  Y.  Supp.  1131. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS.  JJ. 

Cabell  &  Gilpin,  of  New  York  City  (Hartwell  Cabel,  of  New  York 
City,  of  counsd),  for  appellant. 

J.  Campbell  Thompson,  of  New  York  City  (J.  Brownson  Ker,  of 
New  York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  The  action  is  for  the  defendant's  failure  to  pay  a 
commission  alleged  to  be  due  under  a  contract  between  defendant  and 
plaintiff's  assignor,  based  upon  the  contract  price  of  a  mausoleum 
erected  by  the  defendant  for  a  third  party.  The  case  has  been  twice 
tried  in  the  City  Court.  The  first  trial  resulted  in  a  directed  verdict 
for  the  full  amount  claimed  by  the  plaintiff.  The  judgment  was  re- 
versed by  the  Appellate  Term.  81  Misc.  Rep.  223,  142  N.  Y.  Supp. 
517.  On  the  second  trial,  both  sides,  having  moved  for  a  directed 
verdict.  Submitted  the  entire  case  to  the  court,  which  made  a  decision 
ordering  judgment  for  the  plaintiff.  Upon  appeal  the  Appellate  Term 
affirmed  without  opinion. 

The  complaint  alleges  that  on  the  7th  of  March,  1911,  the  defend- 
ant entered  into  an  agreement  with  one  Jeanne  C.  Irwin-Martin,  wherc- 

<t=gFor  other  casta  tea  lame  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Dlgeati  ft  Indexae. 
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by  said  defendant  promised  and  agreed  to  pay  her,  for  procuring  for 
said  defendant  a  contract  for  a  memorial,  a  commission  of  10  per- 
cent of  the  purchase  price  thereof;  that  thereafter,  and  through  the 
introduction,  instrumentality,  and  efforts  of  the  said  Jeanne  C.  Irwin- 
Martin,  the  said  defendant  received  and  accepted  a  contract  from  W. 
F.  &  S.  M.  Whiting  for  the  erection  of  a  mausoleum  at  a  price  of 
$12,000;  that  said  mausoleum  was  constructed  by  said  defendant  in 
accordance  with  the  terms  of  said  contract;  that  under  the  terms 
of  the  aforesaid  agreement  of  March  7,  1911,  the  said  Jeanne  C.  Ir- 
win-Martin was  and  is  entitled  to  receive  the  sum  of  $1,200  as  and 
for  her  10  per  cent,  commission  in  procuring  and  placing  said  contract 
in  the  defendant's  hands;  that  no  part  thereof  has  been  paid;  and 
that  she  had  assigned  her  claim  to  the  plaintiff. 

The  answer  sets  up  an  affirmative  defense.  It  is  alleged  that  at 
the  time  of  making  the  contract  Miss  Irwin-Martin  represented  tliat 
she  was  in  a  position  to  and  could  obtain  for  the  defendant  the  con- 
tract for  the  building  of  a  mausoleum  desired  by  a  friend  of  hers  with- 
out competition;  that  upon  the  understanding  that  there  was  to  be 
no  competition,  and  that  the  price  would  be  satisfactory,  defendant 
agreed  to  pay  a  commission  of  10  per  cent ;  that  at  or  about  the  time 
this  agreement  was  entered  into  Miss  Irwin-Martin,  without  notifying 
the  defendant,  called  upon  a  number  of  defendant's  competitors,  and 
upon  similar  statements  obtained  a  like  contract  from  each  of  them; 
that  defendant  was  ignorant  of  these  facts.  The  fraud  and  bad  faith 
of  plaintiff's  assignor  in  making  similar  arrangements  for  a  commis- 
sion with  defendant's  competitors  while  under  contract  with  defend- 
ant to  use  her  best  efforts  in  its  behalf  is  a  defense  to  her  claim  for 
her  commissions. 

The  court  found:  That  the  defendant  entered  into  an  agreement 
with  Jeanne  C.  Irwin-Martin  as  follows : 

"Dear  Hiss  Irwiu-Hartin:  la  accord  with  our  conversation,  I  beg  to  con- 
firm the  agreement  that,  should  you  succeed  in  placing  in  our  hands  a  con- 
tract for  a  memorial,  we  will  pay  you  ten  per  cent.  (10%)  commission — pro- 
vided, of  course,  that  the  contract  Is  acceptable  to  us  as  to  respoDslblllty  and 
price." 

This  was  dated  March  7,  1911.  That  thereafter  the  said  Irwin- 
Martin  procured  for  the  defendant  from  W.  F.  &  S.  M.  Whiting  a 
contract  for  the  erection  by  the  defendant  of  a  mausoleum  for  the 
said  Whitings  at  the  price  of  $12,650.  That  plaintiff  received  from 
said  Whiting  said  sum.  That  by  reason  of  having  procured  said  con- 
tract for  the  defendant  she  was  entitled  to  a  commission  of  10  per 
cent,  to  wit,  $1,265,  with  interest  from  May  15,  1911. 

The  plaintiff's  sole  witness  was  Miss  Irwin-Martin,  who  testified 
that  she  would  receive  tlie  entire  amount  of  the  proceeds  of  this  suit, 
less  legal  expenses.    The  treasurer  of  the  defendant  testified : 

That  in  the  early  part  of  March,  1911,  Miss  Irwln-Martln  came  to  the  office 
and  asked  whether  they  built  mausoleums  outside  of  the  city  of  New  Yorlc. 
That  she  bad  a  commission  to  execute  for  a  family  In  Massachusetts.  "She 
asked  me  what  commission  I  would  pay,  and  I  said  it  depended  naturally 
upon  the  amount  of  the  contract  and  how  it  was  bandied,  whether  It  was 
handled  with  or  without  competition.  She  said  there  would  not  be  any  compe- 
tltlon,  because  she  bad  it  In  hand  absolutely,  and  she  controlled  the  whole 
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business.  I  said  In  that  case  we  would  pay  her  10  per  cent  commission.  I 
asked  her  if  that  would  be  satisfactory,  and  she  said,  "yes.'  •  •  •  This 
conversation  about  commissions  happened  right  in  the  oflace  and  one  of  the 
very  first  things  that  happened."  That  some  weeks  later,  after  he  had  sub- 
mitted plans  and  drawings  and  had  learned  from  Mr.  Whiting  personally 
that  he  was  taking  various  estimates  from  other  i>eople  along  the  same  line, 
and  knew  there  was  going  to  be  competition,  he  bad  an  interview  with  Miss 
Irwin-Martin  about  this  matter.  "I  told  her  distinctly  she  had  represented  to 
us  that  there  would  be  no  competition,  she  had  the  handling  of  this  case; 
and  I  told  her  under  the  circumstances.  If  there  was  going  to  be  competition, 
we  would  have  to  waive  the  commission  of  10  per  cent  and  give  her  the  best 
I  could,  which,  at  that  time,  I  thought  might  be  $300.  I  said  that  to  her, 
but  Miss  Irwln-Martln  didn't  think  that  was  satisfactory.  I  told  her  I  might 
raise  It  to  $400  if  I  got  the  business  and  the  margin  of  profit  warranted  it 
I  said  I  would  do  the  best  I  could  to  get  that  much  for  her,  but  I  abrogated 
the  first  original  agreement  She  said  that  would  be  satisfactory,  if  that 
was  the  best  we  could  do.  Q.  Did  you  know  at  that  time  anything  about  her 
visits  to  other  people?  A-  No,  sir.  Q.  Did  you  hear  her  testimony  here.  In 
which  she  said  to  you,  at  the  first  interview,  she  had  called  upon  various 
people?  A.  No,  sir;  she  didn't  say  that  to  me,  as  near  as  I  can  recall  it; 
that  wasn't  spoken  of.  *  *  *  Q.  State  whether  this  contract  which  was 
fiscally  entered  into  .with  the  Whitings  was  entered  into-  by  your  oonoem  un- 
der competitive  conditions.    A.  Yes,  slr.'^ 

Mr.  Presbrey  testified  that  he  was  president  of  the  Presbrey-Coy- 
kendall  Company.    He  narrated  a  similar  interview : 

"She  said  that  this  family  would  leave  everything  to  her,  and  undoubtedly 
the  contract  would  go  to  the  firm  whom  she  would  recommend.  *  *  • 
There  would  be  no  competition  in  this  case.  It  would  go  where  she  advised. 
*  *  *  I  said.  That  being  the  case,  we  can  pay  you  10  per  cent  commis- 
sion.*   She  said,  'AH  right'    She  wanted  a  letter  to  that  effect" 

The  contract  with  the  Presbrey-Coykendall  Company  was  dated 
March  7,  1911,  the  same  date  of  that  of  the  defendant,  and  was  ad- 
dressed to  Miss  Irwin-Martin : 

"W^e  hereby  agree  to  pay  you  ten  per  cent.  (10%)  commission  on  the  retail 
price  of  any  order  for  a  mausoleum  or  memorial  you  may  secure  for  us,  un- 
less another  arrangement  should  be  made  in  writing.  Commission  to  be  pay- 
able in  Installments  as  the  payments  are  made  on  the  work  while  In  process 
of  erection.  This  is  a  most  liberal  commission,  particularly  on  such  lai^e 
work,  and  it  would  be  impossible  to  pay  It  if  there  were  competitors.  It  will 
not  be  unfair  In  any  way  to  the  customer  to  exclude  other  bidders,  for  he 
would  obtain  from  us  the  finest  material  and  workmanship  and  the  utmost 
procurable  In  the  way  of  design,  on  whidi  no  commercial  valuation  can  be 
estimated." 

He  testified  to  an  interview  with  her  some  weeks  later,  when  he  had 
discovered  the  designs  of  other  firms : 

"I  said:  'You  Informed  me  that  you  were  going  to  use  all  of  your  Influence 
for  us  and  that  there  would  be  no  competition?'  She  said,  'Yes.'  I  said,  'Un- 
der the  circumstances,  I  think  It  very  strange  that  so  many  other  very  well 
known  mausoleum  builders  in  New  York  are  on  this  case  in  Holyoke;  did 
you  go  to  any  other  firm  in  New  York  and  make  such  arrangements  as  you  did 
with  me?'  She  said,  'No,  sir;  I  told  you  I  would  use  all  my  Influence  tor 
you ;  I  did  so.'  " 

Mr.  Leiand  testified : 

That  he  was  connected  with  the  firm  of  W.  W.  Leiand  Company.  He  had 
a  conversation  with  Miss  Irwln-M.irtin,  but  most  of  it  was  had  with  an  em- 
ploye, Mr.  Vauderpool,  who  was  not  now  with  his  company.    "Q.  State  what 
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she  said  as  near  as  you  can  tell.  A.  It  was  hanclling  a  mausoleum  for  some 
people  In  Massachusetts,  and  It  was  entirely  In  her  liands.  Q.  Did  she 
tell  jou  that?  A.  Yes,  sir ;  •  •  •  that  she  had  the  placing  of  the  mauso- 
leum and  it  was  all  in  her  bands."  The  letter  of  the  Leland  Company  was 
dated  March  2,  1911  (fire  days  before  she  went  to  the  defendant):  "It  is 
agreed  by  and  between  us  that,  should  we,  through  your  effort,  directly  or  in- 
directly, close  a  contract  with  the  people  with  whom  you  are  dealing,  and 
with  whom  you  put  us  in  touch,  we  will  pay  you  a  commission  of  5  per  cent." 
And  there  was  a  subsequent  letter  of  March  27th:  "Since  your  call  at  this 
office,  and  our  recent  communication,  we  have  thought  that  possibly  we 
haven't  offered  you  as  large  a  commission  as  you  possibly  might  get  from 
some  one  who  would  charge  considerable  more  money  for  the  work.  Now, 
we  do  not  want  any  more  than  a  legitimate  margin  of  pro'flt ;  but  we  do  want 
business,  and  we  are  greatly  Impressed  with  the  size  of  the  mausolum  which 
your  principals  contemplate  building.  We  are  consequently  going  to  make 
you  a  proposition  of  10  per  cent,  providing  you  pub  us  In  touch  with  your 
principal  and  we  are  successful  in  getting  the  contract    •    *    •  " 

Mr.  Hoagland  testified : 

That  he  was  connected  with  the  C.  E.  Tayntor  Granite  Company  and  re- 
counted a  similar  transaction.  "She  said  she  could  secure  that  order  for 
me.  I  asked  her.  'Are  you  going  to  work  for  me,  or  are  you  going  to  work 
for  other  people?'  She  said,  'Surely,  I  will  work  for  you  alone.'  I  said,  'In 
that  case  I  probably  could  afford  to  pay  you  10  per  cent.'  She  asked  me  if  1 
would  put  that  proposition  in  writing,  and  I  said  I  would,  and  therefore  we 
wrote  ber  that  letter,  which  I  think  is  dated  March  6th.  That  letter  is  as 
follows:  'Beferring  to  our  conversation  at  this  office  a  few  days  ago,  would 
say  that  if  you  will  use  your  influence  to  aid  us  In  getting  the  contract  for 
the  mausoleum  to  be  erected  In  Massachusetts  which  you  talked  to  the  writer 
about,  we  will  pay  you  5  per  cent,  on  the  contract  price,  and  if  you  are  in- 
strumental in  our  securing  the  order  without  competition  we  will  pay  you  10 
per  cent,  on  the  contract  price ;  the  commission  to  be  paid  you  at  such  time 
or  times  as  we  receive  our  payments  on  this  work.' " 

It  should  be  borne  in.  mind  that  the  complaint  alleges  that  a  commis- 
sion was  to  be  paid  "for  procuring  for  said  defendant  a  contract," 
and  "that  *  *  *  through  the  mtroduction,  instrumentality,  and 
efforts  of  the  said  Jeanne  C.  Irwin-Martin  said  defendant  received  and 
accepted  a  contract,"  and  that  the  court  has  found  that  "the  said 
Jeanne  C.  Irwin-Martin  procured  for  the  defendant  a  contract  for 
*  *  *  the  erection  by  the  defendant  of  a  mausoleum,"  and  "that  by 
reason  of  having  procured  said  contract  for  the  defendant"  she  became 
entitled  to  the  10  per  cent,  commission. 

[1,  2]  Miss  Irwin-Martin  denies  that  she  made  the  specific  prom- 
ises to  each  of  these  builders  that  she  would  work  solely  for  them,  as 
testified  to,  and  she  denies  that  she  said  there  would  be  no  competition, 
and  she  now  asserts  that  she  did  not  ask  for  commissions,  but  that  they 
were  volunfarily  offered  by  them.  But  the  finding  based  upon  her 
testimony  is  overwhelmingly  against  the  weight  of  the  evidence  given 
by  four  witnesses  and  contrary  to  the  written  documents  in  the  case. 
It  is  true  that  a  broker  is  sometimes  entitled  to  commissions  from  ven- 
dor and  vendee ;  but  both  must  understand  that  he  is  to  be  so  paid,  and 
his  contract  is  simply  to  bring  them  together. .  But  that  is  not  the  situ- 
ation here.  She  is  not  claiming  a  commission  from  vendor  and  ven- 
dee, to  whom  she  had  disclosed  her  mutual  relation,  and  each  of  whom 
had  agreed  to  pay  her.  She  had  represented  to  a  number  of  people 
that  she*  would  use  her  efforts  and  influence  solely  in  behalf  of  each, 
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without  the  knowledge  of  the  others,  and  she  had  made  with  each  a 
written  contract  based  upon  the  exclusive  agency.  She  secretly  agreed 
to  be  the  agent  for  each  to  procure  the  contract  in  competition  with 
the  others.  To  each  of  them  she  owed  the  utmost  of  good  faith,  and  she 
could  not  honestly  serve  them  all.  She  now  says  that  she  had  no  power 
in  the  matter ;  but  she  advanced  to  the  several  witnesses,  according  to 
the  testimony,  the  proposition  that  she  had  the  choice  of  a  contractor 
entirely  in  her  own  hands. 

It  seems  to  me  that  the  language  of  Chief  Judge  Ruger  in  Murray 
v.  Beard,  102  N.  Y.  50.S,  7  N.  E.  553,  is  precisely  applicable  to  the 
facts  presented  by  this  record.  That  was  an  action  by  a  timber  broker 
to  recover  commissions  for  services  alleged  to  have  been  rendered  for 
the  defendants  in  effecting  a  sale  of  about  4,500  piles.  The  plaintiff, 
learning  that  a  steamship  line  was  about  to  build  a  pier,  visited  the 
several  dealers  in  piles  in  New  York  and  Brooklyn  and  obtained  prices 
therefor,  and  under  the  inducement  that  he  would  act  for  them  re- 
spectively in  securing  the  sale  obtained  their  promises  from  each  that 
if  he  secured  a  sale  for  such  dealer  he  should  receive  a  commission  of 
25  cents  on  each  pile  sold.  He  did  not  inform  the  dealers  of  the 
name  of  the  intended  purchaser,  or  the  fact  that  the  contract,  could  be 
obtained  only  by  competitive  bidding,  or  that  he  had  effected  a  similiir 
understanding  with  other  dealers.  On  the  trial  the  plaintiff  was  non- 
suited, upon  the  ground  that  there  was  no  consideration  for  the  promise 
to  pay  commissions: 

"We  think  the  judgment  was  properly  ordered  on  that  ground,  and  that 
It  can  also  be  sustained  upon  the  ground  of  fraudiilent  suppression  of  ma- 
terial facts  by  the  plaintiff  In  making  the  contract,  as  well  as  that  It  was  con- 
tra bonos  mores.  The  plaintiff,  while  assuming  to  act  for  the  defendants  in 
obtaining  the  contract  of  sale,  was  in  fact  under  equal  obligations,  to  com- 
peting dealers,  to  assist  them  in  effecting  the  same  sale.  Thus,  if  the  plain- 
tiff's services  could  have  been  of  advantage  to  any  one,  he  was  under  the 
necessity  of  being  treacherous  to  one  employer  or  another.  An  agent  is  held 
to  uberrima  fides  in  his  dealings  with  his  principal,  and  if  he  acts  adversely 
to  his  employer  in  any  part  of  the  transaction,  or  omits  to  disclose  any  interest 
which  would  naturally  influence  his  conduct  In  dealing  with  the  subject  of 
the  employment,  it  amounts  to  such  a  fraud  upon  the  principal  as  to  forfeit 
any  right  to  compensation  for  services.  •  •  •  It  is  an  elementary  prin- 
ciple tliat  an  agent  cannot  take  upon  himself  incompatible  duties  and  char- 
acters, or  act  in  a  transaction  where  he  has  an  adverse  interest  or  employ- 
ment •  •  •  In  such  a  case  he  must  necessarily  be  unfaithful  to  one  or 
the  other,  as  the  duties  which  he  owes  to  his  respective  principals  are  con- 
flicting, and  Incapable  of  faithful  performance  by  the  same  person.  •  •  • 
Such  conduct  is  violative  of  the  plainest  principles  of  morality  and  fair  deal- 
ing, and  cannot  be  sustained  by  a  court  of  Justice.  •  •  •  He  was  under 
contract  obligations  to  others,  as  well  as  to  the  defendants,  and  it  does  not 
lie  in  his  mouth  to  allege  that  he  intended  to  defraud  others  for  the  benefit  of 
the  defendants." 

Applying  the  doctrine  so  laid  down,  the  plaintiff  was  not  entitled  to 
recover.  The  determination  of  the  Appellate  Term  and  the  judgment 
of  the  City  Court  appealed  from,  and  the  decision  upon  which  it  was 
made,  should  be  reversed,  the  defendant's  proposed  findings  of  fact 
and  conclusion  of  law  adopted,  and  the  complaint  dismissed,  with  costs 
in  all  courts  to  the  appellant    All  concur. 
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WATSON  V.  ROSS.    (No.  7683.) 
(Saprenie  Court,  Appellate  Division,  First  Department.    Jnly  9,  1916.) 

1.  Judgment     €=>586 — CoHci.trsiVKNsss — Mattebs     CJonoluded— Difebbejjt 

Cause  of  Actiok. 

A  judgment  for  defendant  In  an  action  for  damages  for  false  represen- 
tations In  tbe  sale  of  certain  mining  property,  in  wblch  action  recovery 
of  tbe  amount  paid  was  sought  as  part  of  the  damages,  does  not  bar 
an  action  on  a  written  agreement,  accompanying  the  contract  of  sale,  that 
if  the  purchaser  should  investigate  the  representations  made  by  the 
vendor,  and  should  find  that  they  were  not  substantiated,  the  vendor 
would  return  the  amount  paid  on  the  contract  of  purchase,  since  the  is- 
sues in  the  two  actions  were  not  identical,  and  the  same  evidence  which 
would  establish  one  would  not  necessarily  establish  the  other. 

[Kd.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  {{  1062-1064, 
1067,  1073,  1084,  10S5,  1092-1095,  1132 ;  Dec  Dig.  <S=585.] 

2.  Judgment  «=9590 — Conclusiveness — Fobmbb  Verdict. 

A  verdict  in  the  former  action,  which  stated  that  the  jurors  found  the 
issues  therein  joined  in  favor  of  the  defendant,  does  not  show  that  they 
found  that  the  representations  made  by  the  vendor  were  true,  since  that 
verdict  was  nothing  more  than  a  general  verdict,  and  may  have  been 
based  on  a  finding  that  the  vendor  did  not  know  of  the  falsity  of  the  rep- 
resentations, or  that  the  purchaser  did  not  rely  thereon,  neither  of  which 
would  be  a  defense  to  the  subsequent  action  on  the  contract 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  if  1035, 1063, 1064, 
1102-1106;   Dec.  Dig.  <S=590.] 

3.  JUDOKBNT    ^=>966 — EJSTOFPEL — BUBDEN    OF   PBOOT. 

Where  the  verdict  in  a  former  action  might  have  been  based  on  a 
ground  which  is  not  conclusive  of  the  subsequent  action,  tbe  burden  is 
on  the -one  claiming  the  estoppel  to  show  that  the  jury  found  on  a 
spedflc  issue  wblch  would  bar  the  present  action. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  U  1822-1825; 
Dec.  Dig.  <&=>956.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Samuel  S.  Watson  against  Jacob  B.  Ross.  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS.  JJ. 

Walter  B.  Raymond,  of  New  York  City,  for  appellant. 

William  D.  NicNulty,  of  New  York  City,  for  respondent. 

DOWLING,  J.  Appeal  from  a  judgment  in  favor  of  defendant  dis- 
missing the  complaint  on  the  ground  that  this  action  was  barred  by  a 
judgment  rendered  in  the  United  States  Circuit  Court  for  the  Dis- 
trict of  Colorado  in  a  former  action  between  the  same  parties.  The 
present  action  is  brought  to  secure  the  return  of  $15,000  paid  by  plain- 
tiff to  defendant  pursuant  to  the  following  agreement : 

"New  York,  March  15,  1909. 
"Samuel  8.  Watson,  Esq.,  10  Wall  Street,  New  York,  N.  Y.— Dear  Sir: 
Regarding  the  Esmeralda  properties  near  Silverton,  confirming  our  conversa- 
tion and  in  consideration  of  your  making  the  first  payment  of  $15,000  on  ac- 
'count  of  the  purchase  price  of  these  properties,  and  in  case  you  should  find 
upon  investigation  that  my  statements  are  not  substantiated,  upon  notice  to 
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me  prior  to  July  1,  1909,  I  agree  to  take  the  properties  off  yonr  bauds  and  re- 
turn to  you  tiie  amount  you  have  advanced  on  account  of  tbe  purchase  price 
within  sixty  days  from  such  notice. 

"Tours  truly,  J.  B.  Ross." 

The  complaint,  after  setting  forth  the  agreement,  identifies  the  Es- 
meralda properties  as  certain  mines,  mining  claims,  and  mining  prop- 
erties, set  forth  in  a  "mining  option"  lease  and  bond  annexed  to  the 
complaint,  and  proceeds  to  aver  that  previous  to  the  making  of  said 
mining  option  lease  and  bond,  dated  March  16,  1909,  and  as  an  in- 
ducement to  the  plaintiff  to  advance  the  money  to  make  the  payments 
on  account  of  the  purchase  price  for  said  mining  properties,  the  de- 
fendant made  certain  statements  and  representations  to  the  plaintiff 
respecting  said  properties,  the  value  of  the  developed  ores  in  and  on 
the  same,  the  cost  of  mining,  transporting,  and  milling  the  developed 
ores,  the  cost  of  smelting  and  recovering  the  precious  metals  in  said 
developed  ores,  the  cost  and  expenses  of  operating  the  properties,  and 
the  cost  of  mining  the  developed  ores  and  of  recovering  the  values 
therefrom,  all  of  which  representations  are  set  forth  at  great  length 
and  with  minute  particularity.  It  is  further  alleged  that  plaintiff  be- 
lieved the  statements  and  representations  of  the  defendant  to  be  true, 
and  relying  thereupon,  and  on  the  agreement  hereinbefore  set  forth, 
did  on  March  24,  1909,  pay  to  the  defendant  on  account  of  the  pur- 
chase price  of  said  properties  the  sum  of  $15,000;  that  plaintiff  upon 
investigation  found  such  statements  and  representations  made  by  the 
defendant  to  the  plaintiff,  and  referred  to  at  length  thereinbefore,  to 
be  false,  and  that  plaintiff  found  upon  investigation  that  the  said  state- 
ments were  not  substantiated,  and  the  particulars  wherein  said  state- 
ments were  not  found  to  be  substantiated,  and  tlie  variances  between 
them  and  the  facts,  are  set  forth  at  length  in  the  complaint,  including 
therein  the  result  of  an  investigation  made  by  a  mining  engineer  whose 
selection  had  been  approved  by  the  defendant,  and  the  results  of  whose 
inquiries  were  communicated  to  the  defendant. 

Plaintiff  then  avers  that  he  gave  defendant  the  necessary  notice  be- 
fore July  1,  1909,  in  writing,  as  required  by  the  agreement,  that  plain- 
tiff's investigations  up  to  that  time  had  failed  to  substantiate  the  de- 
fendant's, statements,  and  demanded  that  defendant  take  the  properties 
off  his  hands  and  repay  him  the  amount  advanced  on  account  of  the 
purchase  price,  in  accordance  with  the  written  agreement.  Where- 
upon defendant  waived  the  time  limit  mentioned  in  the  contract,  from 
July  1,  1909,  to  August  1,  1909,  in  order  that  plaintiff  might  have  fur- 
ther time  and  opportunity  to  investigate  said  mining  properties,  which 
plaintiff  did,  and  again  found  that  certain  statements  and  representa- 
tions made  to  him  by  the  defendant  were  false,  and  were  not  sub- 
stantiated, but  found  the  facts  to  be  as  recited  in  the  complaint. 
Whereupon,  prior  to  August  1,  1909,  plaintiff  again  formally  gave  no- 
tice in  writing  to  the  defendant  that  he  had  found  upon  investiga- 
tion that  the  defendant's  statements  and  representations  respecting  the 
said  mining  properties,  and  the  amount  and  values  of  said  ore  reserves 
and  dump,  were  unsubstantiated  and  false,  and  that  defendant's  rep- 
resentations and  statements  respecting  said  mining  properties,  and  the 
amount  and  value  of  said  ore  reserves,  were  not  substantiated,  because 
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of  which  he  required  the  defendant  to  take  the  properties  off  his  hands 
and  repay  him  the  sum  of  $15,000  paid  pursuant  to  the  \written  agree- 
ment. It  is  also  alleged  that  plaintiff  before  the  commencement  of  the 
action  made  formal  tender  to  the  defendant  of  a  duly  executed  assign- 
ment of  the  mining  option,  and  all  right,  title,  and  interest  of  the  plain- 
tiff, and  all  persons  holding  through  or  under  him,  in  the  mines  and 
properties  in  question,  and  demanded  the  return  of  the  $15,000  paid  by 
him,  which  the  defendant  failed  to  repay. 

[  1  ]  It  will  be  seen  that  this  action  is  purely  one  in  contract,  and  that 
the  sole  reason  for  setting  forth  the  misrepresentations  made  by  the  de- 
fendant and  the  particulars  wherein  they  were  found  not  to  be  sub- 
stantiated is  to  show  that  plaintiff  has  complied  with  the  terms  of  the 
agreement,  and  that  the  conditions  existed  which  warranted  the  de- 
mand for  the  return  of  his  money.  The  Colorado  action  was  one  in 
fraud,  brought  in  the  United  States  Circuit  Court  for  the  District  of 
Colorado,  to  recover  the  sum  of  $24,713.60,  and  the  complaint  therein 
set  forth  the  making  of  the  representations  by  the  defendant  as  an  in- 
ducement to  the  plaintiff  to  purchase  the  mining  properties  in  ques- 
tion, which  representations  are  set  forth  at  great  length,  and  corres- 
pond exactly  with  the  representations  alleged  in  the  present  action. 
So,  also,  the  allegations  as  to  the  falsity  of  those  representations  are 
identical  with  the  allegations  in  the  present  suit.  But  in  the  Colorado 
action,  as  was  necessary  in  one  based  on  fraud,  there  was  a  further 
allegation  that : 

"The  defendant  falsely  and  fraudulently  and  knowin^rly  and  willfully,  with 
intent  to  deceive  the  plaintiff  and  thereby  Induce  the  plaintiff  to  advance  the 
moneys  to  make  tiie  payments  to  the  defendant  on  account  of  the  purchase 
price  of  the  said  properties  and  to  advance  moneys  for  the  working  and  oper- 
ating of  said  properties,  did  make  all  the  false  and  fraudulent  statements  and 
misrepresentations  and  the  said  report  respecting  the  said  mining  propertlee 
set  forth  In  paragraph  marked  III  hereof." 

The  complaint  in  that  action  further  set  forth  plaintiff's  reliance  up- 
on the  statements  and  representations  made  to  him  by  the  defendant, 
and  the  failure  of  defendant  upon  demand  to  return  to  the  plaintiff 
the  various  sums  which  he  had  been  induced  to  advance  and  pay  on  ac- 
count of  the  working  and  operating  of  the  mines,  which  included  the 
$15,000  paid  as  a  first  payment  on  the  property  and  the  sum  of  $9,- 
713.60  paid  out  and  expended  by  and  under  the  direction  of  the  defend- 
ant in  connection  with  the  working,  equipment,  and  operation  of  the 
properties.  It  will  thus  be  seen  that  this  action  is  one  in  contract, 
whereas  the  Colorado  action  was  one  in  tort.  The  amount  sued  for 
is  not  the  same  in  both  cases,  although  in  the  Colorado  action  there 
was  included  in  the  demand  for  judgment  the  amount  of  the  first  pay- 
ment on  the  properties,  which  is  sued  for  here.  The  trial  in  Colorado 
resulted  in  a  verdict  of  a  jury  which  is  recorded  in  the  following  form : 

"And  afterwards  on  this  same  day  came  again  the  said  jurors,  and  on  their 
oath  did  say  that  they  find  the  issues  herein  Joined  in  favor  of  the  defendant" 

I  think  that  the  rule  laid  down  in  Marsh  v.  Masterton,  101  N.  Y.^ 
401,  5  N.  E.  59,  is  applicable  to  the  case  at  bar.  In  that  case  there  had 
been  a  first  action  brought  for  an  accounting  between  the  parties,  bas- 


Digitized  by 


Google 


<554  154,  NBW  XOBK  SXIPPLEMBNT  (Sup.  Ct. 

ed  on  allegations  of  a  copartnership  between  them,  while  the  second 
action  was  brought  upon  a  contract  of  employment  whereby  plaintiff 
was  to  receive  one-half  the  profits  of  the  business  of  the  defendant  as 
payment  for  his  services.  In  sustaining  the  plaintiff's  contention  that 
the  prior  judgment  against  him  was  not  a  bar  to  his  recovery  in  the  sec- 
ond action,  the  court  said  (page  407  of  101  N.  Y.,  page  61  of  S  N.  E.) : 

"To  render  a  Jndginent  effectual  as  a  bar,  tbe  cause  of  action  must  be  sub- 
stantially the  same;  that  is,  it  must  be  sustained  by  tbe  same  evidence,  al- 
tbongfh  Oie  form  of  tbe  suit  may  be  different" 

And  further: 

"It  is  not  snfBclent,  to  establish  the  Identity  of  the  two  causes  of  action,  that 
the  plaintiff  was  seeking  in  both  actions  to  recover  the  same  amount  of  money, 
or  even  the  same  damages.  It  is  well  settled  that  one  may  sue  to  recover 
damages  for  fraudulent  representations  upon  a  sale  of  property,  and  if  he  fails 
to  establish  the  fraud,  and  is  defeated  upon  that  ground,  that  he  may  subee- 
quently  bring  an  action  for  breach  of  warranty  based  upon  tbe  same  transac- 
tion and  the  same  representations  and  to  recover  precisely  the  same  damages. 
In  one  case  tbe  action  Is  based  upon  tort,  and  in  tbe  other  upon  contract,  and 
the  causes  of  action  are  not  identical,  and  could  not  be  sustained  by  the  same 
evidence.  So  a  party  may  sue  in  an  action  of  trover  to  recover  the  value  of 
property,  and,  being  defeated  In  that  action  on  the  ground  that  there  was  no 
wrongful  conversion,  he  may  sue  to  recover  the  value  of  the  same  property 
upon  tbe  tbeory  of  a  sala  The  damages  sought  to  be  recovered  in  each  action, 
to  wit,  the  value  of  the  property,  would  be  the  same,  and  yet  that  does  not  de- 
termine the  identity  of  the  causes  of  action.  Proof  of  the  compensation  agree- 
ment alleged  in  this  action  would  not  have  been  sufficient  to  maintain  tbe  flrst 
action,  based  upon  the  partnership  agreement.  The  flrst  action  established 
conclusively  that  there  was  no  partnership  agreement  between  the  parties, 
and  both  parties  were  estopped  by  that  adjudication  from  again  alleging  that 
there  was." 

[2]  Applying  this  rule  to  the  case  at  bar,  it  becomes  apparent  that 
the  Colorado  action  was  not  a  bar  to  the  present  one.  The  same  evi- 
dence would  not  have  sustained  both  causes  of  action.  In  the  Colorado 
action  it  was  necessary  for  the  plaintiff  to  prove  (1)  the  making  of  the 
representations  by  the  defendant;  (2)  their  falsity;  (3)  scienter;  (4) 
plaintiff's  reliance  thereupon;  (5)  damage.  In  the  case  at  bar  it  is 
necessary  for  the  plaintiff  to  establish  (1)  the  making  of  the  repre- 
sentations by  the  defendant;  (2)  the  finding  after  investigation  that 
they  were  not  substantiated ;  (3)  the  making  of  the  agreement  to  re- 
pay the  plaintiff  his  $15,000  payment.  It  thus  .appears  that  the  tes- 
timony in  this  action  would  not  have  enabled  the  plaintiff  to  recover 
in  the  Colorado  action,  because  in  the  case  at  bar  he  is  not  required 
to  prove  scienter;  while  the  testimony  in  the  Colorado  action 
would  not  have  supported  this  action,  because  the  agreement  to  refund 
the  $15,000  was  not  an  issue  tendered  by  the  pleadings  in  that  action, 
nor  any  part  of  the  plaintiff's  case  therein,  and  the  mere  falsity  of  the 
representations  made  by  the  defendant  would  not  justify  a  recovery 
under  the  agreement  in  suit,  which  requires  an  investigation  as  the 
basis  for  the  claim  of  lack  of  substantiation  of  defendant's  representa- 
tions. The  causes  of  action,  therefore,  are  not  identical.  Nor  do  we 
think  that  the  form  of  the  jury's  verdict  in  the  Colorado  action  is  to 
be  given  any  more  force  than  a  general  verdict  for  the  defendant. 

[j]  We  are  not  referred  to  any  statute  or  practice  under  which  any 
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more  weight  should  be  given  to  that  verdict  than  a  general  finding 
for  the  defendant.  In  the  absence  of  a  special  finding,  it  does  not 
appear  upon  what  theory  the  jury  on  the  Colorado  trial  found  for  the 
defendant.  It  may  have  found  that  the  representations  were  not  made 
by  the  defendant,  or  it  may  just  as  well  have  based  its  finding  in  his 
favor  on  the  lack  of  scienter,  or  on  plaintiff's  reliance  on  the  agree- 
ment to  repay  him  the  $15,000,  instead  of  upon  such  representations 
as  were  made  to  him.  Under  these  conditions  the  burden  of  estoppel 
was  upon  the  party  relying  thereupon  to  show  that  the  jury  found 
in  his  favor  upon  a  specific  issue  which  would  bar  the  present  suit. 
De  SoUar  v.  Hanscome,  158  U.  S.  216,  15  Sup.  Ct.  816,  39  L.  Ed. 
956;  Black  on  Judgments,  §§  615,  728;  Rowland  v.  Hobby,  26  App. 
Div.  522,  50  N.  Y.  Supp.  629. 

The  judgment  appealed  from  will  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur. 


HOSES  V.  MOSES  et  aL 

(Supreme  Conrt,  Special  Term,  New  Xork  Ckninty.    July,  1915.) 
PuEAOiNO  ^=3239 — ^Amendment  to  Pleading — "Taxabm!  Costs." 

An  order  granting  defendant's  motion  to  amend  bis  answer  on  payment 
of  "taxable  costs"  to  date  and  $10  costs  of  motion  does  not  authorize  tax- 
ation of  disbursements,  under  the  rule  that  an  award  of  coats  on  a  judg- 
ment In  an  action,  or  on  a  final  order  or  decree  In  a  special  proceeding, 
carries  with  It  taxable  disbursements;  but  In  any  other  case  disburse- 
ments cannot  properly  be  taxed,  unless  expressly  awarded  by  the  order 
allowing  costs. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  S|  62&-€35;  Dec. 
Dig.  <8=>239. 

For  other  definitions,  see  Words  and  Phrases,  Taxable  Costs.] 

Action  by  Fannie  Moses  against  Moses  H.  Moses  and  others.  On 
motion  for  retaxation  of  costs.    Granted. 

Myers  &  Goldsmith,  of  New  York  City  (William  J,  Bowman,  of 
New  York  City,  of  counsel),  for  the  motion. 

Johnston  &  Johnston,  of  New  York  City  (Benjamin  E.  Messier, 
of  New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  defendants  moved  to  amend  their  answer, 
and  the  motion  was  granted  upon  payment  of  taxable  costs  to  date 
and  $10  costs  of  this  motion.  Plaintiff,  in  her  bill  presented  for  taxa- 
tion, included,  besides  $130  costs  of  the  action,  disbursements  amounting 
to  $130.36,  and  the  bill  was  taxed  as  presented  at  $260.36.  Defendants 
objected  to  the  taxation  of  any  disbursements  and  to  one  of  the  items 
of  costs,  which  last  item  seems  unobjectionable  (Code  Civ.  Proc.  § 
3251),  and  they  now  move  for  a  retaxation. 

I  think  it  was  error  to  tax  the  disbursements,  because  they  were  not 
specified  in  the  order  by  virtue  of  which  the  taxation  was  had.  The 
precise  question  is  not  decided  in  any  of  the  cases  cited,  but  I  think 
it  sufficiently  appears  from  several  of  them  that  the  principle  is  that 
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an  award  of  costs  upon  a  judgment  in  an  action  or  upon  a  final  order 
or  decree  in  a  special  proceeding  carries  with  it  the  taxable  disburse- 
ments (Matter  of  Perry,  131  App.  Div.  284,  115  N.  Y.  Supp.  744; 
Matter  of  Babcock,  86  App.  Div.  563,  83  N.  Y.  Supp.  1020),  but  that 
in  any  other  case  disbursements  cannot  properly  be  taxed  unless  ex- 
pressly awarded  by  the  order  allowing  costs  (Ward  v.  Ward,  22  N.  Y. 
Supp.  903,  90S ;  Burnell  v.  Coles,  26  Misc.  Rep.  378,  380,  56  N.  Y. 
Supp.  208;  Cassidy  v.  McFarland,  139  N.  Y.  201,  209,  34  N.  E-  893). 
The  question  did  not  arise  in  Grant  v.  Pratt  &  LAmbert,  110  App. 
Div.  149,  97  J^.  Y.  Supp.  38,  cited  by  the  plaintiff.  There  the  disburse- 
ments had  been  voluntarily  paid,  and  the  question  was  whether  pay- 
ment could  be  compelled  a  second  time. 

Motion  granted  to  the  extent  of  directing  a  retaxation,  which  shall 
exclude  all  disbursements.    Settle  order  on  notice. 


LOBSITZ  V.  B.  LISSBERGER  CO.     (No.  7584.) 
(Supreme  Court,  Appellate  Division,  First  Department     July  9,  1915.) 

1,  Joint  Adventures  <S=9l — Pabtnership  $=»349 — Liuited  Partnership. 

Where  plalntlfl  and  defendant  entered  Into  an  agreement  to  mirchaae 
and  sell  camel's  hair  stock,  and  were  first  to  porcbase  a  quantlQ^  to  be 
received  and  disposed  of  for  their  Joint  account,  and  to  share  equally 
in  the  profits  and  losses,  the  goods  to  be  stored  In  the  name  of  the  de- 
fendant, except  a  part  In  the  name  of  the  plaintiff,  and  carried  out  such 
agreement  as  to  a  quantity  of  goods,  and,  prior  to  the  delivery  of  any  of 
such  quantity  agreed  to  include  another  lot  of  another  grade,  to  be 
bought,  held,  and  disposed  of  as  the  first  lot,  each  party  to  be  interested 
In  the  account  to  the  extent  of  an  undivided  one-half  thereof,  there  was 
a  "Joint  adventure,"  which  is  a  limited  partnership,  not  limited  in  the 
statutory  sense  as  to  liability,  but  as  to  scope  and  duration  governed  by 
the  same  rules  as  a  partnership. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent  Dig.  J  1 ;  Dec 
Dig.  <S=3l ;   Partnership,  Cent  Dig.  {  823;    Dec.  Dig.  «s»349. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Joint  Adventure.} 

2.  Joint  Adventures  <8=>5 — Partnership   €=376 — Limited   Pabtnebsbip — 

Suit  fob  an  Accountino. 

An  action  in  equity  for  an  accounting  is  an  appropriate  remedy  against 
a  party  to  a  Joint  adventure,  or  limited  partnership,  who  has  realized 
profits  and  has  refused  to  account 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent.  Dig.  {  7 ;  Dec. 
Dig.  «=>5 :   Partnership,  Cent  Dig.  |§  862-865 ;   Dec.  Dig.  «=>376.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Maurice  Lobsitz  against  the  E.  Lissberger  Company. 
From  an  order  sustaining  a  demurrer  to  a  complaint,  plaintiff  ap- 
peals. Reversed,  and  demurrer  overruled,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

William  O.  Gennert,  of  New  York  City,  for  appellant. 

Nathaniel  A.  Elsberg,  of  New  York  City,  for  respondent. 
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SCOTT,  J.  The  complaint  alleges  that  on  or  about  October  31, 
1914,  plaintiff  and  defendant  entered  into  a  "partnership  or  joint 
adventure"  to  purchase  and  sell  camel's  hair  stock ;  that  it  was  agreed 
that  they  should  purchase  a  quantity  of  the  specified  goods,  to  be  re- 
ceived, held,  and  disposed  of  by  the  parties  to  this  action  for  their 
joint  account ;  that  they  should  share  equally  in  the  profits  and  losses ; 
and  that  the  goods  should  be  purchased  and  stored  in  the  name  of 
defendant,  except  262  bales,  which  was  to  be  stored  in  the  name  of 
plaintiff.  The  complaint  then  goes  on  to  state  in  detail  the  carrying 
out  of  this  agreement  as  to  360  bales.  It  is  then  alleged  that  prior 
to  the  delivery  of  any  of  the  360  bales — 

"the  plaintiff  and  defendant  agreed  that  they  would  Include  In  their  Joint 
adventure  or  partnership  another  lot  of  camel's  hair  stock  of  the  class  known 
in  the  trade  as  'Grade  A,'  which  said  purdiase  was  to  t>e  made  In  the  same 
manner  as  the  other  said  purchase,  viz.,  in  the  name  of  the  defendant  to  be 
received,  held,  and  disposed  of  for  the  joint  account  of  the  plaintiff  and  de- 
fendant and  stored  in  the  defendant's  name,  the  plaintiff  and  defendant  to 
share  equally  in  the  profits  and  losses  thereof,  and  each  to  be  interested  in 
said  account  to  the  extent  of  an  undivided  one-half  thereof." 

Then  follow  allegations  tending  to  show  that  defendant  purchased 
in  his  own  name  and  for  his  own  benefit,  concealing  the  fact  from  the 
plaintiff,  a  considerable  quantity  of  the  specified  goods  which  he  has 
resold  and  as  to  which  he  has  refused  to  account.  The  prayer  is 
the  usual  one  for  a  dissolution  of  the  partnership  or  joint  adventure, 
an  accounting,  and  judgment  according  to  the  outcome  of  the  account. 

[1]  The  complaint,  as  we  consider,  sufficiently  alleges  a  joint  ad- 
venture between  the  parties,  a  relation  which  has  been  defined  as  a 
"limited  partnership,  not  limited  in  the  statutory  sense  as  to  liabilr 
ity,  but  as  to  scope  and  duration,  and  under  our  law  joint  adventures 
and  partnerships  are  governed  by  the  same  rules."  Ross  v.  Willet, 
76  Huh,  211,  27  N.  Y.  Supp.  785. 

[2]  There  being  alleged  a  partnership  as  to  the  profits  and  losses, 
and  a  joint  interest  in  the  subject-matter  of  the  adventure,  an  action 
in  equity  for  an  accounting  is  the  appropriate  remedy.  Whether  or 
not  the  defendant  is  accountable  for  the  profits,  if  any,  realized  upon 
the  purchase  and  sale  of  the  goods,  as  to  which  he  had  refused  to 
account,  will  depend  upon  the  proofs  at  the  trial;  but,  if  the  facts 
be  as  alleged  in  the  con)plaint,  a  clear  case  for  an  accounting  as  to 
these  goods  will  apparently  be  made  out. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  overruled,  with  $10  costs,  with  leave  to 
defendant  to  withdraw  the  demurrer  and  answer  within  20  days,  upon 
payment  of  costs  in  all  courts.    All  concur. 
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SASSB  T.  OBDDE  OP  UNITED  COMMERCIAL  TRAVELERS  OF 

AMEiRICA.     (No.  7562.) 

(Supreme  Court,  Appellate  Division,  Fliat  Department.    July  9,  ISISl) 

1.  IN5T7BAITCE     €=3634 — ACTION     ON    POUOT — PLEADING ^WaIVEB    01"    COKDI- 

IIONS. 

In  an  action  upon  a  certificate  of  accident  Insurance,  providing  that 
written  notice  of  any  accident  should  be  sent  to  the  secretary  within  10 
days,  stating  the  member's  name  and  address,  the  particulars  of  the  acci- 
dent, etc.,  that  on  death  from  accidental  Injury  notice  of  the  accident 
should  be  given,  and  that  vpritten  notice  of  the  death  should  be  given  to 
the  secretary  within  10  days  after  death,  and  that  failure  to  furnish 
proofs  of  death  within  30  days  should  be  a  waiver  of  all  claims,  and  that 
an  autopsy,  not  requested  by  the  insurer,  held  without  reasonable  notice 
to  it,  should  avoid  the  certificate,  a  complaint  alleging  due  compliance 
with  all  the  provisions  as  to  notice,  proofs,  etc.,  except  that  plaintiff  did 
not  give  notice  of  the  accident,  or  notice  of  death,  or  fuml^  proofs  of 
death,  and  had  permitted  an  autopsy  without  notice,  but  that  the  defend- 
ant had  duly  waived  such  provisions  and  requirements  with  respect  to 
notices,  proofs,  etc.,  was  fatally  defective  for  failure  to  plead  the  facts 
claimed  to  constitute  a  waiver,  so  that  the  insurer,  upon  objection  duly 
made,  was  entitled  to  a  dismissal. 

[Ed.  Note.— For  other  eases,  see  Insurance,  0«it  Dig.  §{  1593,  1596, 1508, 
1603-1606,  1608 ;  Dec.  Dig.  <8=>634.] 

2.  lNStiB.4.NCE  €=»665 — AccroENT  iNsuBANcac — ^AonoRs — SxrFPicnENCT  OF  Evi- 

dence. 

In  an  action  upon  a  certificate  of  accident  Insurance  for  death  from  an 
alleged  accident,  verdict  for  plaintiff  held  against  the  weight  of  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  H  1555,  1707- 
1728;  Dec.  Dig.  <S=>665.] 

8.  Insurance  €=3l46 — Contkact — CoNSTBtrcTiow. 

Contracts  of  Insurance,  like  other  contracts,  are  to  be  construed  accord- 
ing to  the  sense  and  meaning  <rf  the  terms  which  the  parties  have  used, 
and,  if  they  are  clear  and  unambiguous,  .the  terms  are  to  be  taken  and 
understood  in  their  plain,  ordinary,  and  proper  sense. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  K  292,  294-298 ; 
Dec.  Dig.  <S=»14e.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edith  L.  Sasse  against  the  Order  of  United  Commercial 
Travelers  of  America.  From  a  judgment  entered  upon  a  verdict  for 
$5,000,  and  an  order  denying  a  new  trial,  defendant  appeals.  Judg- 
ment and  order  reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Harry  B.  Bradbury,  of  New  York  City,  for  appellant. 
Eidlitz  &  Hulse,  of.  New  York  City  (Frederick  Hulse,  of  New  York 
City,  of  counsel),  for  respondent. 

CLARKE,  J.    This  action  is  to  recover  from  defendant,  a  foreign 

fraternal  insurance  corporation  duly  authorized  to  do  business  in  this 

state,  the  amount  payable  under  its  constitution  and  by-laws  for  the 

death  of  plaintiff's  decedent,  claimed  to  have  been  caused  solely  by 

an  accident.    It  was  conceded  that  the  decedent  at  the  time  of  his  death 
1 
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was  a  membfer  in  good  standing  in  the  order.    The  constitution  pro- 
vides that: 

If  any  member  of  tbe  order  in  good  standing  shall  sustain  "bodily  Injury 
effected  through  external,  violent,  and  accidental  means,  which  alone  and 
independent  of  all  other  causes  shall  occasion  death  immediately  or  within  six 
months  from  the  ham>ening  thereof,  the  order  within  ninety  days  after  receipt 
of  satisfactory  proof  of  said  accidental  death,  on  blanks  furnished  by  the 
order,  shall  pay  to  the  person  or  persons  entllied  thereto  the  sum  of  $5,000, 
and  shall  also  pay  to  the  person  or  persons  entitled  thereto  $1,300  in  weekly 
Installments  of  $29  each,  the  first  of  such  weekly  installments  to  be  paid  with- 
in ninety  days  from  the  receipt  of  such  proof  of  death.  •  •  •  Provided, 
further,  that  payments  authorized  under  the  provisions  of  this  section  shall 
not  cover  or  extend  to  *  *  *  any  death,  disability  or  loss  resulting  from 
or  in  consequence  oi  lumbago,  ai^pendicitia,  bodily  infirmity,  or  deformity, 
mental  infirmity,  fainting  spells,  fits,  epilepsy  or  vertigo ;  nor  as  a  result  of  or 
In  consequence  of  any  infection  (unless  the  infection  is  introduced  into,  by 
and  through  an  open  wound,  which  open  wound  must  be  caused  by  external, 
▼iolent  or  accidental  means);  •  •  •  nor  to  any  death,  disability  or  loss 
which  results  from  or  in  consequence  of  any  disease ;  nor  to  any  death,  dis- 
ability or  loss  caused  wholly  or  in  part  by  bodily  infirmity  or  disease;  nor 
to  any  death,  disability  or  loss  unless  caused  by  bodily  injury  which  is  exter- 
nal, accidental  and  is  tbe  proximate,  sole  and  only  cause  of  death,  disability 
or  loss.  I 

"In  the  event  of  any  accidental  injury  on  account  of  which  a  liabilil^  may 
arise  against  the  order,  notice  of  the  accident  (not  the  results)  must  be  sent 
in  writing  to  the  Supreme  Secretary  within  ten  days  after  the  accident, 
stating  the  full  name  and  address  of  the  injured  member,  the  nature,  date, 
extent  and  full  particulars  of  his  accident  and  injury,  and  tbe  name  and  ad- 
dress of  his  medical  attendant. 

"In  event  of  any  accidental  injury  on  account  of  which  a  death  claim  may 
be  filed  against  the  order,  notice  of  the  accident  (not  the  results)  must  be 
given  In  writing  to  the  Supreme  Secretary  within  ten  days  after  the  accident, 
stating  the  full  name  and  address  of  the  injured  member,  date  and  full  par- 
ticulars of  the  accident  and  the  name  and  address  of  his  medical  attendant 

"In  event  of  a  death  resulting  from  external,  violent  and  accidental  means, 
as  hereinbefore  provided,  notice  of  the  accident  must  be  given  as  herein- 
before provided,  and,  in  addition,  notice  of  the  death  must  be  given  in  writ- 
ing to  the  Supreme  Secretary  within  ten  days  after  the  death. 

"In  the  event  of  a  death  claim  being  filed  against  the  order,  a  certified 
copy  of  the  coroner's  inquest,  if  one  has  been  held,  must  be  furnished,  the  order 
if  required  by  the  Supreme  Secretary. 

"Failure  to  give  any  notice,  together  with  full  particulars,  as  hereinbefore 
required,  shall  be  deemed  a  waiver  of  all  claims  against  the  order  and  shall 
invalidate  the  same.    •    •     • 

"Failure  to  furnish  to  the  Supreme  Secretary  of  the  order,  within  thirty 
days  from  the  date  of  such  accidental  death,  on  blanks  furnished  by  the  oi^ 
der,  direct  and  nOlrmative  proof  of  such  accidental  death  shall  be  deemed  a 
waiver  of  all  claims  against  the  order,  and  shall  invalidate  the  same. 

"Upon  receipt  of  notice  of  accidental  injury,  death  or  loss,  the  Supreme 
Secretary  shall,  within  a  reasonable  time,  forward  or  present  blanks  for 
proof  of  same  to  tbe  claimant,  beneficiary  or  attending  physician,  as  deemed 
advisable.    •    •    • 

"The  forwarding  of  blanks  by  the  Supreme  Secretary  as  above  provided, 
or  the  Investigation  of  any  claim  by  a  member  of  the  order,  or  any  one  au- 
thorized to  represent  tbe  order,  or  tbe  holding  of  an  autopsy  by  any  one 
r^resentlng  the  order,  shall  not  constitute  or  be  a  waiver  of  any  right  or 
of  any  defense  which  the  order  may  have  against  any  dalm  made  against  it, 
but  all  labor,  inconvenience  and  expense  which  a  claimant,  under  the  provi- 
sions of  section  S  of  this  article,  may,  in  any  case,  incur  In  making  proof 
of  any  cltiim,  shall  be  at  such  daimant's  risk.    *    *    • 

"In  case  of  his  death,  the  Supreme  Executive  Ckunmlttee  may  have  the  re- 
mains examined,  or  may  hav^'  an  ii'utopsy  made,  or  may  have  removed  any 
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specimen'  or  gpedmens  for  any  examiniitlon  desired.  *  *  *  In  case  an 
autopsy  Is  requested  by  the  Supreme  Executive  Committee,  or  any  examina- 
tion of  tlie  remains  of  a  deceased  member  of  the  order  and  permission  is 
not  given  within  five  days  from  the  date  of  such  request,  such  failure  shall  be 
construed  to  be  a  refusal  thereof.  Every  claim  under  section  6  of  this  article 
shall  be  Invalidated  and  rendered  null  and  void,  should  any  of  the  foregoing 
be  denied  the  order.    •    •    • 

"Every  claim  for  death  alleged  to  have  been  caused  by  accident  shall  lllte- 
wlse  be  Invalidated  and  rendered  null  and  void,  should  an  autopsy,  not  request- 
ed by  the  order.  l>e  held  vrlthont  reasonable  notice  thereof  being  first  given  to 
the  Supreme  Secretary  that  the  order  may  be  represented  thereat" 

The  complaint  alleges  that  on  or  about  the  10th  day  of  August,  1912, 
the  said  Andreas  A.  Sasse  received  bodily  injuries  effected  through  ex- 
ternal, violent,  and  accidental  means,  which  said  injuries  alone  and  in- 
dependent of  all  other  causes  occasioned  the  death  of  the  said  Andreas 
A.  Sasse  within  six  months  from  the  happening  of  the  said  accident,  to 
wit,  on  the  21st  day  of  August,  1912 ;  that  plaintiff  has  duly  complied 
with  all  of  the  provisions  of  the  said  constitution  and  by-laws  of  the 
defendant  with  respect  to  the  giving  of  due  notice  and  proof  of  said 
accident  and  death,  except  that  plaintiff  did  not  give  notice  in  writing 
of  the  said  accident  to  the  said  Andreas  A.  Sasse  to  the  Supreme  Secre- 
tary of  the  defendant  within  10  days  after  the  accident,  and  did  not 
give  notice  of  the  death  of  the  said  Andreas  A.  Sasse  to  the  said  Su- 
preme Secretary  of  the  defendant  within  10  days  after  the  said  death, 
and  except,  further,  that  the  plaintiff  did  not  furnish  to  the  said  Su- 
preme Secretary  proofs  of  the  said  death  of  the  said  Andreas  A.  Sasse 
within  30  days  from  the  date  of  his  death ;  but  that  plaintiff  on  or 
about  the  9th  day  of  September,  1912,  duly  notified  in  writing  the  Su- 
preme Secretary  of  the  defendant  of  the  said  accident  and  death,  and 
on  or  about  the  19th  day  of  December,  1912,  duly  furnished  written 
proofs  of  the  said  death  to  the  Supreme  Secretary  of  the  defendant, 
and  that  plaintiff  has  duly  performed  all  the  conditions  on  her  part  to- 
be  performed  and  has  otherwise  duly  complied  with  the  provisions  of 
the  said  constitution,  except  that  on  or  about  the  22d  day  of  August, 
1912,  she  permitted  an  autopsy  to  be  held  upon  the  body  of  said  An- 
dreas A.  Sasse  without  first  giving  the  Supreme  Secretary  of  the  de- 
fendant notice  thereof,  and  that  the  defendant  has  duly  waived  the 
said  provisions  and  requirements  of  the  said  constitution  and  by-laws 
with  respect  to  the  giving  of  notice  and  proofs  of  the  said  accident  and 
death  and  the  holding  of  an  autopsy  without  notice,  and  that  in  all  other 
respects  plaintiff  has  duly  complied  with  all  the  terms  and  conditions 
of  the  said  constitution  and  by-laws  in  order  to  entitle  her  to  the  pay- 
ment of  the  benefits  as  aforesaid. 

The  answer  for  a  separate  defense  alleges  a  failure  to  comply  with 
the  provisions  of  the  constitution  and  by-laws  as  to  the  sending  of  the 
prescribed  notices  and  the  holding  of  an  autopsy,  and  that  by  reason 
thereof  any  claim  under  the  certificate  of  membership  became  and  is 
invalidated  and  rendered  null  and  void  and  of  no  effect  It  also  al- 
leges for  a  further  separate  defense  that  the  death  was  caused  by  bod- 
ily infirmity,  fainting  spells,  vertigo,  and  wholly  or  in  part  by  bodily 
infirmity  or  disease,  and  that  the  death  was  not  caused  by  bodily  in- 
jury which  was  external,  accidental,  and  the  proximate  and  sole  and 
only  cause  of  his  death. 
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At  the  beginning  of  the  trial  the  defendant  moved  to  dismiss  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  directed  the  court's  attention  especially  to.  para- 
graph 6,  in  which  the  plaintiff  sets  up  affirmatively  that  she  has  failed 
to  comply  with  the  certificate  under  which  she  sues  under  four  different 
particulars,  eniunerating  them,  and  states  "that  the  defendant  has  duly 
waived  said  provisions  and  requirements  of  the  said  constitution  and 
by-laws,"  which  is  the  only  allegation  of  waiver,  and  claimed  that  in  a 
complaint  which  depends  upon  a  waiver  they  must  allege  the  facts 
which  constitute  the  waiver.  This  motion  was  denied  and.  exception 
taken.  The  defendant  objected,  on  its  introduction,  to  the  admission 
of  any  testimony  in  relation  to  waiver  on  the  ground  that  it  was  not 
pleaded,  and  excepted  to  the  overruling  of  the  objection. 

At  the  end  of  the  plaintiff's  case  the  defendant  moved  to  dismiss  on 
the  following  ground,  among  others : 

Snffident  facts  have  not  been  stated  to  constitute  a  cause  of  action. 
Sixth.  There  has  been  a  violation  of  the  contract  of  Insurance  on  the  part 
of  the  plaintiff 

— setting  up  the  four  defects  in  sending  of  the  notices  and  in  the  hold- 
ing of  the  autopsy  without  notice,  and  excepted  to  the  denial. 

Defendant  moved  at  the  end  of  the  entire  case  to  dismiss  the  com- 
plaint on  the  ground,  among  others,  that  there  was  no  pleading  or  proof 
of  waiver,  and  excepted  to  the  denial.  The  defendant  excepted  to  the 
charge  of  the  trial  court  as  to  the  manner  in  which  the  waiver  could  be 
made  in  this  particular  case.  It  also  excepted  to  the  charge  that  waiver 
need  not  be  based  upwi  a  new  agreement  or  estoppel.  It  also  excepted 
to  the  refusal  to  charge  requests  3,  4,  5,  6,  7,  8,  9,  and  10,  based  upon 
the  proposition  that  what  the  defendant  did  in  investigation  and  re- 
ceiving the  notices  after  the  time  prescribed  did  not  constitute  waiver,, 
because  of  its  express  reservation  of  its  rights  under  the  constitution 
and  by-laws. 

The  respondent  claims  that  there  was  ample  evidence  to  sustain  a 
finding  by  the  jury  that  defendant  waived  the  furnishing  of  the  notice 
of  the  accident  within  10  days,  of  notice  of  death  within  10  days,  of 
proof  of  death  within  30  days,  and  of  notice  of  the  holding  of  the  first 
autopsy.  The  appellant  shows:  That  the  constitution  provides  that 
the  forwarding  of  blanks  by  its  Supreme  Secretary  or  the  investigation 
of  any  claim  by  a  member  of  the  order,  or  any  one  authorized  to  rei>- 
resent  the  order,  or  the  holding  of  an  autopsy  by  any  one  representing 
the  order,  shall  not  constitute  or  be  a  waiver  of  any  right  or  of  any  de- 
fense which  the  order  may  have  against  any  claim  made  against  it 
That  Defendant's  Exhibit  2  was  a  request  in  writing  for  an  autopsy 
and  contained  the  following  provision : 

"In  making  this  request,  the  Order  of  United  Commercial  Travelers  of 
America  does  not  waive  any  rights  or  defenses  under  Its  constitutton,  but 
expressly  reserves  the  same." 

That  in  the  consent  to  this  autopsy  plaintifif  states : 

"I  hereby  grant  the  above  request  and  agree  that  the  order  above  named' 
does  not  waive  any  provision  of  its  constitution  In  asking  for  and  In  making 
the  post  mortem  [autopsy]  examination,  above  requested,  or  bi  making  lan. 
154  N.Y.S.— 38 
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examination  of  any  specimen  or  specimens  chemically,  microscopically  or  In 
any  other  manner,  and  I  further  agree  that  the  above-named  order  does  not 
waive  any  provisions  of  Ita  constitution  In  matclng  any  investigation  desired ; 
neither  does  the  above-named  order  waive  any  right  or  any  provision  of  Its 
constitution  by  presenting  any  blanks  for  making  proofs  ot  death." 

In  forwarding  the  blanks  the  defendant  especially  reserved  this  right, 
stating  in  the  letter  which  plaintiff  put  in  evidence : 

"We  are  complying  with  your  request  by  Incloelng  blanks  herewith.  We 
are  sending  these  solely  and  entirely  at  your  request,  and,  in  doing  ao,  all  of 
the  order's  constitutional  rights  are  reserved.  You  will  note  on  the  margin 
of  the  proofs  that  an  officer  of  the  order  has  attadied  a  signed  statement 
reserving  the  order's  rights  In  sending  the  blanks." 

The  blanks  which  were  forwarded  contained  the  following: 

"In  sending  this  blank  this  order  does  not  waive  any  provision  ot  the  con- 
stitution, but  expressly  reserves  the  same." 

Exactly  the  same  indorsement  was  contained  on  Plaintiff's  Exhibits 
P  and  Q.  In  the  letter  to  plaintiff's  attorneys  December  4,  1912,  the 
defendant  again  wrote : 

"We  are  not  waiving  any  rights  or  defenses  in  answering  your  communica- 
tion.   We  are  simply  writing  as  a  matter  of  courtesy." 

When  the  proofs  alleged  in  the  complaint  to  have  been  furnished  on 
or  about  December  19,  1912,  were  received  from  plaintiff's  attorneys, 
defendant  wrote  December  20,  1912: 

"We  are  retaining  these  papers  for  constderatl<Mi,  without  waiving  any  of 
our  rights  or  defenses  under  our  constitution  which  we  may  have  In  Oils  mat- 
ter. As  soon  as  the  papers  have  had  the  proper  consideration  we  will  advise 
you  as  to  our  action  on  the  claim.  If  the  action  of  the  order  should  be  to 
reject  the  claim,  kindly  advise  whether  or  not  you  would  desire  to  have  the 
papers  herewith  admowledged  returned  to  you." 

The  defendant  rejected  the  claim  in  writing  on  January  13,  1913,  on 
the  following  grounds : 

First,  the  notice  of  the  alleged  accident  was  not  received  within  the  time 
provided  for  by  the  constitution.  The  notice  of  death  was  not  received  within 
the  time  provided.  An  autopsy  on  the  body  not  requested  by  the  order  was 
held  without  any  notice  to  the  Supreme  Secretary  of  the  order.  The  final 
proofs  of  the  alleged  accident  and  death  were  not  received  within  the  period 
provided  by  the  constitution.  The  death  of  Mr.  Sasse  was  not  one  which  is 
covered  by  the  constitution.  "The  proofs  and  papers  which  you  have  fur- 
nished us  in  this  matter  are  being  retained  under  the  statement  of  your  Mr. 
French  that  It  is  not  necessary  to  return  them  to  yoa" 

[1]  On  the  question  of  pleading:  In  Todd  v.  Union  Casualty  & 
Surety  Co.,  70  App.  Div.  52,  74  N.  Y.  Supp.  1062,  this  court,  Mr.  Jus- 
tice McLaughlin  writing,  sustained  a  demurrer  to  the  complaint,  under 
a  contract  of  insurance  against  liability  for  injuries  from  accidents,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action ;  the  court  saying : 

"The  complaint  is  also  fatally  defective  In  another  respect  The  plalntUI 
does  not  allege  perfommnce  of  the  conditions  of  the  policy  on  his  part,  nor 
does  he  set  forth  any  facts  showing  a  waiver  of  any  of  those  conditions.  The 
only  allegation  in  the  complaint,  with  reference  to  the  performance  of  the 
conditions  npon  which  defendant's  liability  depended,  is:  'X.  That  plaintiff 
duly  C(»nplled  with  and  observed  all  the  prorlalons  of  the  said  contract  ot 


Digitized  by 


Google 


Sup.  Ct.)      BASSE  T.  OBOBB  OF  UNITSD  COMHEBCIAL  TRAVELEBS  563 

Insurance  by  him  to  be  compiled  Trltb  and  observed  as  conditions  precedent 
to  defendant's  liability  to  him  thereunder,  except  In  so  far  as  such  compliance 
and  observance  were  waived  or  rendered  unnecessary  by  the  position  and  action 
ot  tWs  defendant.'  To  entitle  the  plaintiff  to  recover  he  must  show  that  he 
has  performed  all  of  the  ccmditlons  of  the  policy  on  bis  part  to  be  performed, 
or  that  performance  has  been  waived,  and  this  he  does  not  do  by  alleging 
that  he  has  complied  with  the  policy  in  that  respect,  except  where  the  same 
has  been  waived.  If  he  has  performed,  then  that  fact  must  be  alleged  with- 
out qualification.  If  he  has  not  performed,  for  the  reason  that  defendant 
waived  performance,  then  the  conditions  waived  and  the  facts  and  drcuui- 
stances  constituting  such  waiver  must  be  alleged  [citing  cases]." 

In  Pope  Manufacturing  Co.  v.  Rubber  Goods  Mfg.  Co.,  110  App. 
Div.  341,  97  N.  Y.  Supp.  73,  upon  demurrer  this  court  said : 

"The  plalntUF  claims  that  'the  allegation  that  the  defendant  bad  knowledge 
of  and  fully  assented  to  the  manner  of  performance  *  *  *  Is  an  allega- 
tion sufficiently  broad  to  enable  the  pleader  to  prove  a  waiver.'  This  is  not 
sound.  Mere  knowledge  and  assent  do  not  constitute  a  defense.  T?here  must 
be  a  formal  release,  sufficient  consideration,  or  such  conduct  upon  the  part 
of  the  assenting  person' as  wUl  have  created  a  condition  to  the  detriment  of 
the  other  party.  The  facts  to  sustain  this  conclusion  should  have  been  al- 
leged [quoting  from  the  Todd  Case,  supra].  It  Is  not  to  be  denied  that  the 
cause  of  action  set  up  in  this  counterclaim  might  be  destroyed  by  showing 
a  release  under  seal,  a  waiver  for  consideration,  or  estoppel  by  conduct  The 
tects,  however,  not  being  pleaded  to  establish  any  such  defense,  the  demurrer 
is  well  taken." 

Mr.  Justice  Scott,  writing  for  the  Appellate  Term  in  Glazier  v. 
Home  Insurance  Co.,  48  Misc.  Rep.  515,  96  N.  Y.  Supp.  136,  said: 

"It  Is  argued  that  the  plaintiff  has  not  pleaded  a  waiver  of  the  condition 
of  the  policy  with  which  it  is  conceded  he  did  not  comply.  It  Is  well  settled 
that,  in  suing  upon  a  policy  of  Insurance,  the  plaintiff  must  either  allege  that 
he  has  complied  with  all  the  conditions  of  the  policy,  or,  if  he  desires  to  plead 
a  waiver  by  the  company  of  any  condition  with  which  he  has  not  complied, 
he  must  allege  the  condition  claimed  to  have  been  waived  and.  the  facts  and 
clrcumstancea  constituting  such  a  waiver.  It  is  not  sufficient  to  allege,  gen- 
etally,  that  a  particular  condition  has  been  waived ;  but  such  facts  must  be 
stated  as  will,  if  taken  to  be  true,  be  sufficient  to  establish  the  waiver  [citing 
Todd  Case,  supra].  •  •  •  In  his  complaint  he  seeks  to  plead  a  waiver  of 
this  condition  as  follows:  "That  the  plaintiff  duly  fulfilled  all  the  conditions 
of  said  agreement  on  his  part,  and  more  than  60  days  before  the  commence- 
ment of  this  action,  to  wit,  on  or  before  the  2d  of  October,  1903,  served  on 
the  defendant,  as  the  proof  of  loss,  a  complete  inventory  of  the  property  de- 
stroyed and  Injured,  with  the  quantity  and  cost  of  each  article  and  the 
amount  claimed  thereon,  and  the  same  has  been  retained  by  the  defendant 
without  objection,  and  that  the  defendant  has  required  no  further  or  other 
proofs  of  loss  to  be  furnished.'  It  is  apparent  that  the  only  fact  alleged  to 
establish  a  waiver  Is  that  the  defendant  retained  the  Inventory  without  ob- 
jection and  has  required  no  further  or  other  proofs  of  loss  to  be  furnished; 
and  it  Is  argued  that  this  fact  alone,  taking  it  to  be  true,  does  not  establish 
a  waiver,  and  consequently  that  no  waiver  has  been  properly  pleaded.  This 
contention  seems  to  be  well  founded.  Mere  silence  or  inaction  on  the  part  of 
an  Insurance  company  cannot  be  taken  as  a  waiver  of  a  condition  requiring 
formal  proofs  of  loss  to  be  sustained,  and  in  neither  of  the  previous  decisions 
in  this  court  in  this  case  has  It  been  held  to  be  sufficient.  •  •  •  In  order, 
therefore,  to  successfnlly  plead  the  waiver  of  tlie  condition  as  to  fumLshlng 
proofs  of  loss,  it  was  Incumbent  upon  the  plaintiff  to  plead,  wot  only  tbe 
silence  of  the  company  as  to  the  insufficiency  of  the  paper  which  was  served, 
but  also  some  other  fact  which,  coupled  with  the  silence,  would  have  justified 
a  flcdlng  of  waiver.  This  he  failed  to  do,  and  consequently  be  failed  to  suf- 
flclenUy  plead  the  waiver," 
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This  case  and  the  Pope  Mfg.  Co.  Case,  supra,  were  cited  in  Frey 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  114  App.  Div,  747,  100  N.  Y.  Supp. 
225. 

In  Whiteside  v.  North  American  Accident  Ins.  Co.,  200  N.  Y.  320, 
93  N.  E.  948,  35  L.  R.  A.  (N.  S.)  696,  a  judgment  of  the  Appellate 
Division,  reversing  a  judgment  for  defendant  entered  upon  the  dis- 
missal of  the  complaint,  and  directing  judgment  for  plaintiff  for  the 
amount  demanded,  was  reversed,  and  the  judgment  of  dismissal  of  the 
Trial  Term  affirmed.  The  action  was  brought  on  a  policy  of  insur- 
ance which  contained  a  provision : 

"That  written  notice  from  the  insured  or  bis  representative,  stating  the 
time,  place  and  nature  of  Injury,  or  death,  or  commencement  of  sickness, 
must  be  mailed  to  the  secretary  of  the  company  at  Its  home  office  *  *  • 
within  ten  days  after  the  date  of  such  Injury,  death  or  commencement  of 
such  sickness,  as  conditions  precedent  to  recovery." 

The  complaint  alleged  that  plaintiff  on  November  13,  1904,  and 
thereafter,  was  sick  for  the  period  of  a  month,  and  "alleges  that  dur- 
ing the  early  part  of  his  sickness  he  was  delirious  and  unable  to  re- 
member that  he  had  said  policy  of  insurance,  and  had  wholly  forgot- 
ten the  fact  until  about  the  10th  day  of  December,  1904,  when  he 
caused  notice  to  be  sent  to  the  defendant  of  such  sickness,"  and  the 
defendant  repudiated  liability  because  of  failure  to  serve  notice  of 
sickness  in  accordance  with  the  terms  of  said  policy.  The  defend- 
ant answered,  but  by  stipulation  this  answer  was  withdrawn,  and  the 
case  submitted  on  the  facts  stated  in  the  complaint  as  upon  appUca- 
tion  for  judgment.    Judge  Hiscock  said : 

"Therefore  the  query  practically  is  whether  the  complaint  seta  forth  a  cause 
of  action,  in  view  of  the  facts  appearing  therein  concerning  the  failure 
•  •  •  to  serve  or  cause  to  be  served  the  notice  which  has  been  mentioned. 
There  is  no  dispute  that  the  insurer  might  and  did  make  it  a  substantial  pro- 
vision of  its  contract  of  insurance  and  a  condition  precedent  to  recovery  that 
It  should  within  a  specified  time  bc)  notified  of  any  sickness  of  the  insured  for 
which  be  expected  to  make  a  claim  under  his  policy.  This  was  a  condition 
which  was  not  only  lawful,  but  which  we  can  readily  see  was  only  a  reason- 
able and  suitable  protection  to  the  company  against  fraudulent  claims.*' 

After  alluding  to  the  cases  against  municipal  corporations  for  neg- 
ligence, where  a  notice  is  required,  and  where  it  has  been  held  that 
physical  and  mental  disability  may  operate  as  an  excuse  for  failure 
to  act  within  the  time,  he  went  on  to  say : 

"It  is  to  be  observed,  however,  that  in  these  cases  the  court  was  dealing 
with  an  exaction  and  burden  placed  on  a  claimant  without  his  consent  by 
statute.  That  is  not  this  case.  Here  the  parties  by  their  free  and  voluntary 
action  have  entered  into  a  contract  by  which  each  has  assumed  certain  obli- 
gations. •  *  *  All  of  these  provisions  and  engagements  enter  into  the 
substance  of  the  contract  which  respondent  is  seeking  to  enforce,  and  under 
such  circumstances  the  courts  will  not  relieve  either  party  under  the  condi- 
tions here  presented  from  fulfillment  of  the  engagement  which  he  has  vol- 
untarily undertaken.  This  distinction  between  obligations  imposed  on  a  par- 
ty by  statute  and  against  his  will,  and  those  voluntarily  assumed  by  him  as 
a  part  of  a  contract.  Is  clearly  recognized  by  the  decisions" 

—citing  Wheeler  v.  Conn.  Mut.  Life  Ins.  Co.,  82  N.  Y.  543,  37  Am. 
Rep.  594,  a  case  of  insanity,  and  Klein  v.  Insurance  Co.,  104  U.  S. 
88,  26  L.  Ed.  662,  and  Kerr  on  Insurance,  and  held  that  the  plain- 
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tiff  must  be  held  to  the  times  of  the  contract  which  he  had  voluntarily 
made. 

In  Meech  v.  National  Accident  Society,  50  App.  Div.  144,  63  N,  Y. 
Supp.  1008,  an  accident  occurred  on  the  27th  of  June.  The  policy  re- 
quired that  a  notice  should  be  given  10  days  from  the  date  of  the 
injury  and  within  30  days  after  the  termination  of  total  disability 
and  that  a  failure  to  give  such  notices  invalidated  any  clain;s.  The 
complaint  alleged  merely  that  written  notice  of  the  injury  was  for- 
warded to  the  company  and  also  due  and  proper  proof  of  such  in- 
jury. The  answer  put  in  issue  the  material  allegations  of  the  com- 
plaint and  alleged  failure  to  comply  with  the  conditions  concerning 
notice  and  proofs  of  injury.  Defendant's  counsel  moved  to  dismiss 
the  complaint  at  the  commencement  of  the  trial.  A  letter  from  the 
defendant's  secretary  and  general  manager  to  the  plaintiff,  dated  Au- 
gust 3,  1897,  was  introduced  in  evidence  in  which  it  was  stated  that 
the  notice  was  received  on  July  23d,  and  that  it  was  not  a  compliance 
with  the  conditions  of  the  policy  in  regard  to  notice  of  injury,  and 
attention  was  called  to  the  provision  by  which  failure  to  give  such 
notice  within  10  days  invalidated  such  claim.  This  letter  concluded  as 
follows : 

"Without  waiving  any  ot  our  rights,  we  Inclose  herewith  the  regular  form 
of  claim  blank.  When  received,  dnly  executed,  the  same,  with  other  papers, 
will  be  placed  in  the  bands  of  our  auditing  committee^  I  cannot,  howerer,  at 
this  time  Inform  you  what  their  decision  wUl  be." 

The  evidence  showed  that  the  claim  blank  was  filled  out,  dated  Au- 
gust 5th,  and  returned  to  the  company,  and  produced  by  its  attorney 
on  the  trial.  The  plaintiff  testified  that  he  sent  several  proofs  of  loss 
to  the  company,  and  they  were  not  returned  to  him,  and  that  in  Au- 
gust a  doctor  examined  him  for  the  company.  At  the  close  of  the 
plaintiff's  case  defendant's  counsel  again  moved  to  dismiss  the  com- 
plaint on  the  ground  before  stated.  The  motion  was  denied,  and  an 
exception  taken.    The  court,  Mr.  Justice  Laughlin  writing,  said : 

"The  sufficiency  of  the  complaint  and  of  the  evidence  presented  and  the  right 
to  recover  on  the  theory  of  waiver  without  alleging  waiver  are  pointedly 
raised  by  the  exceptions.  If  plaintiff  could  recover  on  the  theory  of  waiver 
without  laying  the  foundation  therefor  in  his  pleading,  it  Is  doubtful  whether 
the  evidence  of  waiver  was  sufficient.  •  •  •  The  provisions  of  the  policy 
diould  be  reasonably,  not  rigidly,  construed,  and  the  Insurer  should  not  be 
relieved  of  liability  upon  technical  grounds.  Solomon  v.  Continental  Fire  Ins. 
Co.,  160  N.  y.  595  [55  N.  E.  279,  46  L.  K.  A.  682,  73  Am.  St  Rep.  TOT] ;  Trippe 
V.  P.  F.  Society,  140  N.  Y.  28  [35  N.  El.  316,  22  U  R.  A.  432,  37  Am.  St.  Rep. 
629].  But  In  the  absence  of  express  waiver  of  the  performance  of  conditions 
precedent  some  element  of  estoppel  must  exist.  It  must  be  affirmatively  shown 
by  the  Insured  that  he  has  been  misled  to  his  prejudice  by  some  act  of  the 
Insurer,  or  that  the  latter,  after  knowledge  of  the  facts  constituting  the  for- 
feiture, has  done  or  required  something,  or  exercised  a  right  which  could  only 
be  done,  exercised,  or  required  by  virtue  of  the  policy.  Sndi  eetoppel  or 
waiver  cannot  be  inferred  from  mere  silence  on  the  part  of  the  insurance  com- 
pany, nor  from  its  suggesting  the  forwarding  of  proofs  of  loss  or  corrections 
therein,  expressly  reserving  its  right  to  declare  the  forfeiture.  Gibson  El.  Co. 
V.  Liverpool-  &  London  &  Globe  Ins.  Co.,  159  N.  X.  418  [54  N.  E.  23] ;  Lamb 
V.  Prudential  Ins.  Co.,  22  App.  Div.  552  [48  N.  Y.  Supp.  123] ;  Armstrong  v. 
A.  Ins.  Co.,  130  N.  Y.  560  [29  N.  11  991].  Where  notice  has  been  given  and 
proofs  of  claim  or  loss  furnished  within  the  time  required  by  the  policy,  and 
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they  bave  been  retained  by  tbe  company  wltbont  objection,  the  plaintiff  may. 
It  seems,  notwithstanding  defects  or  Informalities  therein,  recover  on  an 
allegation  of  performance.  Giving  notice  of  the  accident  and  furnishing  proofs 
of  the  extent  of  the  Injury,  however,  within  the  time  spedfled  in  the  contract, 
are  conditions  precedent  to  a  right  to  indenmity  under  the  policy ;  and  it  la 
Incumbent  on  the  plaintiff  to  allege  and  prove  compliance  in  this  regard  If  he 
expects  to  recover  on  the  theory  of  performance,  or  to  allege  and  prove  fact* 
showing  absolute  denial  of  liability  or  other  waiver  or  estoppel,  or  sufficient 
excuse  to  authorize  a  recovery  notwithstanding  hla  noncompliance.  This  is  a 
general  rule  of  pleading,  and  wb  see  no  reason  for  not  applying  it,  to  the 
extent  here  considered,  in  actions  on  Insurance  policies,  as  well  as  in  other 
cases  [citing  a  number  of  authorities!." 

It  seems  to  me,  under  these  authorities,  that  the  complaint  was 
fatally  defective  for  failure  to  plead  the  facts  claimed  to  constitute 
waiver,  that  this  point  was  taken  promptly  at  the  opening  of  the  case 
and  persistently  insisted  upon  to  its  close,  and  that  defendant  was  en- 
titled to  a  dismissal. 

[2]  On  the  merits,  I  think  the  verdict  is  against  the  weight  of  evi- 
dence. In  regard  to  the  accident :  The  plaintiff's  decedent  was  going 
down  a  temporary  wooden  stairway  at  the  Grand  Central  Station  about 
half  past  8  on  the  morning  of  August  10,  1912,  accompanied  by  his 
little  daughter,  who  at  that  time  was  12  years  of  age  and  at  the  time 
of  the  trial  15.  This  stairway  consisted  of  17  steps  to  a  broad  landing 
and  then  continued  6  steps  further.  There  was  an  iron  railing  on 
each  side  and  in  the  center.  The  question  is  whether  he  tripped  and 
fell,  or  whether  he  fainted  and  sank  down.  The  little  girl  testified 
that  there  was  an  iron  plating  on  the  top  of  each  step — ^little  ridges. 
This  was  thoroughly  disproved  by  the  testimony  of  three  witnesses 
and  by  the  photograph  in  evidence.  The  steps  were  plain  wood.  She 
testified,  on  direct  examination,  that  "a  little  ways  from  the  top,  say 
about  two  or  three  steps,  papa  tripped  and  fell  down,"  He  was  lying 
on  the  stairs.  His  feet  were  a  step  or  two  from  the  landing ;  his  head 
was  two  or  three  steps  from  the  top.  Under  cross-examination  she 
said  that  in  walking  down  she  was  a  step  ahead  of  him;  that  she 
did  not  see  him  fall ;  that  when  he  fell  he  did  not  pass  her ;  that  she 
kept  going  down,  and  was  far  enough  down  so  that  he  was  above  her, 
and  that  he  was  behind  her  all  the  time ;  that  when  the  porter  came 
in  a  few  seconds  her  father  was  sitting  on  the  steps  in  the  middle  be- 
tween the  top  and  the  landing — he  was  four  or  five  steps  from  the 
landing.  She  had  signed  two  previous  statements,  one  written  by  one 
of  plaintiff's  attorneys,  in  which  she  said : 

"We  were  walking  down  a  flight  of  stairs,  •  •  •  when  he  tripped  on  the 
stairs  and  fell  on  his  left  side  and  I>ack  on  the  first  landing  below." 

The  other  paper  was  an  affidavit  in  her  own  handwriting: 

"We  were  walking  down  the  stairs  to  the  track  my  train  was  to  start  from, 
and  my  father  tripped  on  tbe  stairs  and  fell  downstairs  to  tbe  first  landing." 

She  testified  that  these  written  statements,  made  shortly  after  the 
accident,  were  untrue.  She  testified  that  a  porter  came  from  upstairs 
somewhere  in  a  few  seconds  and  picked  her  father  up ;  '  that  when 
the  porter  came  he  was  sitting  on  the  steps  in  the  middle  between  the 
top  and  the  landing.    The  porter  testified  that  when  he  got  there  hex 
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father  was  lying  on  the  second  landing  of  the  stairs,  on  the  level  part 
of  the  stairs,  and  she  was  bending  over  him  at  the  time.  She  was 
asked  on  cross-examination : 

"Q.  When  the  colored  porter  came  to  yon  In  the  first  Instance,  didn't  he  say 
In  words  or  effect  to  you,  'What  is  the  matter  7*  and  didn't  you  answer  to  him 
In  words  very  closely  proxlmating,  'My  father  has  fainted.'  A.  I  don't  remem- 
ber saying  that  Q.  Would  you  state  poBltlyely  that  yon  did  not  say  It?  A. 
Well,  as  I  remember  it  now,  I  don't  think  I  thought  papa  had  fainted,  because 
he  did  not  look  that  way  to  me.  Q.  My  question  is  whether  the  porter  didn't 
say  to  you  tn  words  or  effect,  'What  is  the  matter?'  and  you  said  to  him  in 
words  or  effect,  'My  father  hAs  fainted.'  A.  I  dm't  remember  that  at  all.  Q. 
Would  you  say  positively  that  you  didn't  say  that  to  the  porter?  A.  No;  I 
wouldn't  say  so,  because  I  was  excited;  I  don't  suppose  I  knew  what  I  was 
saying." 

The  porter  testified  that  when  she  was  bending  over  her  father  when 
he  was  lyiiig  on  the  landing  he  asked  her  what  was  the  matter,  and  that 
she  said,  "Father  has  fainted."  After  the  close  of  defendant's  case  the 
little  girl  was  recalled  in  rebuttal  and  denied  that  conversation.  On 
cross-examination,  having  testified  positively  that  she  had  not  said  a 
word  about  the  matter  to  any  one,  or  to  her  mother,  or  to  her  mother's 
attorney,  she  admitted  that  both  the  attorney  and  her  mother  had  asked 
her  the  same  question. 

The  porter,  with  the  assistance  of  another  gentleman,  picked  Mr. 
Sasse  up  and  helped  him  to  the  top  of  the  stairs,  put  him  in  a  wheel 
chair,  and  rolled  him  to  the  emergency  hospital,  where  he  put  him  in 
charge  of  Mr.  McLaughlin,  chief  clerk  of  the  station  master's  office, 
and  then  put  the  little  girl  on  the  train  as  requested  by  her  father.  Mr. 
McLaughlin  remained  with  Mr.  Sasse  until  Dr.  Gillespie  arrived. 

He  asked  him  what  the  trouble  was.  Mr.  Sasse  replied  that  "when  he  was 
going  down  the  stairway,  everything  before  him  got  blank,  and  be  felt  a 
falntness  coming  over  him,  and  he  must  have  fallen."  That  Mr.  Sasse's  cloth- 
ing was  soiled  from  the  dust,  and  that  he  brushed  him  off.  That  he  asked 
him  if  he  had  any  accident  He  said,  "No,"  and  that  he  made  no  complaint  of 
being  hurt  in  any  particular  way. 

Dr.  Gillespie,  who  has  been  serving  at  the  Emergency  Hospital  in 
the  Grand  Central  Station  for  about  six  years,  testified  that  he  was 
called  to  the  hospital  somewhere  between  half  past  9  and  10  o'clock, 
and  that  he  saw  Mr.  McLaughlin  and  Mr.  Sasse  there ;  that  he  asked 
Mr.  Sasse  what  happened,  and  he  said  he  had  had  a  fainting  spell ;  that 
he  saw  ever3rthing  blank  as  he  was  going  down  those  stairs ;  that  was  all 
he  remembered  until  he  came  to;  that  he  remained  there  until  well 
along  towards  noon,  when  he  went  away  with  some  friends. 

Wygant,  who  was  an  insurance  broker  who  had  taken  out  the  policy 
for  Mr.  Sasse,  testified : 

That  he  had  seen  Sasse's  death  in  the  newspapers,  and  Mrs.  Sasse  wrote 
him  a  letter  and  telephoned  him,  and  he  went  to  the  house  while  the  body  was 
still  there  and  said  to  her:  "Mrs.  Sasse,  in  view  of  the  fact  that  Mr.  Sasse  has 
an  accident  and  health  policy  with  me,  and  likewise,  as  he  has  told  me,  with 
other  companies,  I  think  you  had  better  get  them  out  and  let  us  go  over 
them,  and  see  exactly  all  the  provisions  of  the  various  {wlldes,  which  he  has 
carried.'  She  got  the  policies  from  some  desk  and  we  went  over  them.  Q. 
Was  there  any  conversation  as  to  about  what  hai^>ened  to  her  husband?  A. 
She  stated  to  me  simply  what  her  daughter  had  stated  to  her — that  Mr. 
Sasse  was  taking  the  IltUe  girl  to  put  her  on  a  train,  and  that  the  little 
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girl  stated  that  he  seemed— as  near  as  I  can  remember  the  language — col- 
lapsed. He  sank.  Q.  Did  you  make  any  Inquiries  whether  there  had  been 
any  accident?  A.  I  did.  I  said  to  Mrs.  Sasse:  'Did  Mr.  Sasse  fall  down- 
stairs?' I  said:  'Did  he  trip  over  anything?'  1  said:  "Did  he  stumble,  or  did 
he  fall  frontwards  or  backwards,  or  what?'  And  she  said,  from  what  the 
little  girl  says,  that  he  collapsed,  he  sank.  Well,  I  said:  'It  1b  very  Important. 
What  was  his  condition  when  he  was  brought  home?'  'Well,'  she  said,  'his 
condition  was  very  much  soiled.'  She  said  they  had  given  him  up  in  the 
Emergency  Hospital  some  very  active  cathartic,  and  when  he  came  home  he 
was  In  a  pitiable  condition,  his  body,  and  that  she  had  to  immediately  get  him 
to  bed  and  wash  him  and  rub  him  down,  and  in  the  course  of  a  few  days,  or 
during  the  past  few  days,  had  rubbed  him  with  alcohol  and  water,  and  so 
on;  and  I  said:  'Now,  Mrs.  Sasse,  could  you  find  any  marks  on  his  body? 
Gould  you  find  a  bump  anywheres,  anything  that  would  indicate  that  he  had 
hurt  himself?*  1  said:  'No  matter  where,  even  in  his  hair,  if  you  can  find 
a  little  bump,  something  on  his  body  somewheres  that  will  show  that  be  had 
an  accident  and  fell  and  hurt  himself.'  And  she  said,  'No,'  and  washing  and 
rubbing  him  down  in  alcohol  she  could  not  find  any  marks  of  that  kind." 
That  she  stated  to  him  that  her  husband  was  covered  for  the  health  part  of 
his  policy,  and  she  could  not  see  that  he  was  covered  for  accident  He  went 
there  to  help  her  get  the  insurance  If  he  could,  and  that  he  left  her  blanks  for 
the  health  policies. 

While  Mrs.  Sasse  testified  to  bruises  all  over  her  husband's  body, 
she  did  not  call  a  doctor  for  two  days,  and  he  found  only  one  small 
bruise  under  the  armpit  about  two  or  three  inches  in  diameter.  The 
day  after  the  death,  without  notice  to  the  company,  an  autopsy  was 
made  by  two  physicians  at  the  request  of  the  plaintiff.  The  family  phy- 
sician assisted,  and  testified  that  he  knew  the  law  and  the  rules  of  the 
board  of  health  in  relation  to  making  certificates  of  death  and  reporting 
deaths  caused  by  any  casualty  or  accident;  that,  knowing  all  this,  he 
did  not  mention  in  the  certificate  filed  any  suggestion  of  an  accident, 
nor  did  he  report  the  case  at  the  time. 

It  was  discovered  that  the  immediate  cause  of  death  was  the  rupture 
of  a  large  aneurism  on  the  ascending  part  of  the  aorta.  The  claim  is 
that  the  fall  on  the  10th  of  August  caused  a  rupture  of  the  wall  of  the 
aorta,  which  developed  into  this  enormous  aneurism  in  11  days,  the 
rupture  of  which  on  said  day  caused  the  death.  It  would  serve  no 
useful  purpose  to  review  the  medical  testimony.'  The  weight  of  the 
credible  evidence,  given  by  physicians  who  conducted  and  were  present 
at  the  second  autopsy,  held  on  September  26,  1912,  at  the  request  of  the 
company,  on  plaintiff's  consent,  and  those  called  in  as  expert  witness- 
es, is  that  such  an  aneurism  as  was  there  discovered,  in  the  ascending 
part  of  the  aorta,  as  large  as  a  man's  fist,  3  by  Sy^  by  4  inches  in  size, 
was  due  to  a  diseased  condition  of  the  aorta,  was  a  condition  of  long 
standing  and  of  slow  growth,  taking  upwards  of  a  year  and  a  half  to 
develop,  as  shown  by  the  thickening  of  the  walls  and  the  stratified 
blood  clots  which  nature  had  thrown  in  to  protect  the  damage  done. 
It  was  the  rupture  of  this  aneurism,  the  result  of  disease,  which  caused 
the  death.  The  condition  disclosed  was  not  and  could  not  have  been 
caused  by  the  fall  testified  to,  even  assuming  that  the  deceased  did  not 
merely  faint  and  collapse,  but  did  trip  and  fall  as  testified  to  by  his 
daughter. 

The  liability  of  the  defendant  does  not  extend  to  a  death  which  re- 
sults from  or  in  consequence  of  any  disease,  or  is  caused  wholly  or  in 
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.part  by  bodily  infirmity  or  disease,  nor  to  any  death,  unless  caused  by 
bodily  injury  which  is  external,  accidental,  and  is  the  proximate,  sole, 
and  only  cause  of  death.  The  plaintiff  was  bound  to  show  that  her 
decedent's  death  came  strictly  within  the  terms  of  the  contract. 

[3]  "Contracts  of  insurance,  like  other  contracts,  are  to  be  construed 
according  to  the  sense  and  meaning  of  the  terms  which  the  parties  have 
used,  and  if  they  are  clear  and  unambiguous  the  terms  are  to  be  taken 
and  understood  in  their  plain,  ordinary  and  proper  sense."  Preston  v. 
Mtna  Ins.  Co.,  193  N.  Y.  142,  85  N.  E.  1006,  19  L.  R.  A.  (N.  S.)  133, 
where  it  was  held  that  an  exception  in  a  prior  insurance  policy  of  loss 
caused  by  fire  originating  within  the  machine  prohibited  recovery  when 
the  machine  ran  into  a  ditch  full  of  water,  gasoline  ran  out  on  the 
surface  of  the  water,  and  the  fumes  thereof  were  ignited  by  the  auto- 
mobile lamp ;  Houlihan  v.  Preferred  Accident  Ins.  Co.,  196  N.  Y.  337, 
89  N.  E.  927,  25  L.  R.  A.  (N.  S.)  1261,  where  a  policy  of  accident  in- 
surance covering  injury  caused  by  the  burning  of  a  building  while  the 
said  person  is  therein  was  held  not  to  extend  to  a  death  caused  by  a 
fire  in  a  room  in  a  building,  the  building  not  being  burned ;  Rosenthal 
V.  American  Bonding  Co.,  207  N.  Y.  162,  100  N.  E.  716,  46  L.  R.  A. 
(N.  S.)  561,  where  a  policy  against  burglary,  which  excepted  liability 
unless  there  were  visible  marks  upon  the  premises  of  the  actual  force 
and  violence  used  in  making  entry,  did  not  cover  a  loss  where  a  tech- 
nical forcible  entry  was  made,  two  employes  were  assaulted  with  revolv- 
ers, knocked  down,  tied  up,  and  gagged,  and  the  property  feloniously 
taken  away,  because  there  were  no  visible  marks  upon  the  premises. 

I  have  reached  the  conclusion,  on  the  merits,  that  the  verdict  was 
against  the  evidence  and  the  weight  thereof.  The  judgment  and  order 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    Order  filed. 

DOWLING  and  HOTCHKISS,  JJ.,  concur.  INGRAHAM,  P.  J., 
and  SCOTT,  J.,  concur,  and  vote  to  dismiss  complaint 


SASSE  V.  TRAVELERS'  INS.  CO.    (No.  7B92.) 
(Supreme  C!ourt,  Appellate  Division,  First  Department.    July  9,  1915.) 

Appeal  iram  Trial  Term,  New  York  County. 

Action  by  Edith  L.  Sasse  against  the  Travelers'  Insurance  Company. 
From  a  judgment  for  $6,311.70,  entered  on  a  verdict,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Judgment  and 
order  reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING, and  HOTCHKISS,  JJ. 

William  J.  Moran,  of  New  York  City,  for  appellant. 
Eidlitz  &  Hulse,  of  New  York  City  (Frederick  Hulse,  of  New  York 
City,  of  counsel),  for  respondent. 

CLARKE,  J.  The  defendant  is  an  insurance  company  organized 
under  the  laws  of  the  state  of  Connecticut  and  duly  authorized  to  do 
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business  in  this  state.  It  issued  a  combined  accident  and  health  policy 
to  Andreas  A.  Sasse.  This  action  is  brought  by  the  widow  of  the  in- 
sured, the  beneficiary  under  said  policy,  to  recover  the  amount  pro- 
vided therein  payable  upon  the  accidental  death  of  the  insured.  The 
facts  are  in  many  respects  similar  to  those  presented  in  Sasse  v.  Order 
of  United  Commercial  Travelers  of  America,  154  N.  Y.  Supp.  558,  the 
opinion  wherein  was  handed  down  herewith. 

In  the  case  at  bar  the  contract  is  evidenced  by  the  policy,  which  pro- 
vides that  the  company  insured  Andreas  A.  Sasse  "against  bodily  in- 
juries effected  directly  and  independently  of  all  other  causes  through 
external,  violent,  and  accidental  means."  It  provided  that  "the  prin- 
cipal sum  of  this  policy  in  the  first  year  is  $5,000,"  and  "increa.ses  an- 
nually until  the  maximum  is  $7,500."    The  policy  further  provided: 

"Part  A.  Single  Indemnity. — ^Death,  Dismemberment  and  loss  of  Sight  If 
any  one  of  the  disabilities  enumerated  below  shall  result  from  such  injuries 
alone,  within  ninety  days  from  the  date  of  the  accident  the  company  will 
pay  the  sum  specified  opposite  such  disability.  •  •  •  For  Loss  of  life — 
The  principal  sum." 

The  answer  alleges  that  the  death  of  the  insured  was  not  effected 
through,  nor  did  it  result  from,  any  bodily  injuries  effected  directly 
and  independently  of  all  other  causes  through  external,  violent,  or  ac- 
;  cidental  means,  but,  on  the  contrary,  alleges  that  the  death  of  said  Sasse 

I  on  or  about  the  21st  day  of  August,  1912,  and  the  alleged  bodily  in- 

I  juries,  if  any,  suffered  by  him  on  or  about  August  10,  1912,  were  ef- 

I  f  ected  and  caused  directly  or  indirectly,  wholly  or  in  part,  by  disease, 

I  and  were  not  caused  by  or  through  any  external,  violent,  or  accidental 

I  means,  and  that  the  alleged  bodily  injuries  and  the  death  of  said  An- 

'  dreas  A.  Sasse  was  effected  by  and  resulted  from  disease  to  which  said 

[  Sasse  was  then  subject. 

[  In  this  case  no  questions  of  pleading,  of  due  notice,  of  waiver,  or  of 

I  forfeiture  arise.    The  issue  tried  was  whether  upon  the  facts  the  de- 

,  fendant  was  liable  under  this  policy.    Careful  consideration  of  the  tes- 

,  timony,  which,  while  differing  in  some  details,  is  substantially  similar 

I  to  that  received  in  the  case  against  the  United  Order  of  Commercial 

I  Travelers,  has  satisfied  us  that  the  verdict  is  not  supported  by  the  cred- 

[  ible  evidence  and  is  against  the  weight  thereof. 

I  The  judgment  and  order  appealed  from  should  be  reversed,  and  a 

I  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.    Or- 

der filed.    All  concur 


WERNER  v.  WBRNBB.     (No.  7578.) 

(Supreme  Court,  Appellate  Division,  First  Department    July  9,  IdlS.) 

1.  Action  4=>63 — Patiient  in  Inbtaxluents — AonoN  roK  Bbxach — Snccss- 
sivB  Actions. 

Under  a  contract  to  pay  installments  of  money  the  party  entitled  Is 
not  limited  to  one  action,  but  may  sue  for  each  installment  as  due,  so  that 
a  pending  action  on  a  previously  due  Installment  was  no  defense  to  aa 
action  on  a  subsequently  due  Installment,  although  an  action  must 
include  all  Installments  due  at  its  commencement,  and,  if  it  does  not  do 
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SO,  the  party  entitled  Is  estopped  from  maintaining  an  action  for  any 
of  the  accmed  Installments  not  Included  In  the  former  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  f|  64»-551,  653-^3-, 
Dea  Dig.  «=»53.] 

2.   COKTBACTS   4=>48 — CONSn>EKA.TION — C0NTBA.CT   rNDKB    SEAX.. 

A  seal  upon  a  contract,  whereby  a  wife  agreed  to  i>ay  quarterly  in- 
stallments of  money  to  her  husband  If  he  would  refrain  from  attempting 
to  obtain  a  place  on  the  police  force,  Imported  a  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracta,  Cent  Dig.  |  406;  Dec. 
Dig.  «=»48.] 

S.   CONTHACTS    «=>52 — CONBIDEBAIEOIt — DCTBIUBRT   TO    PBOMISZB. 

Under  a  contract  between  a  husband  and  wife,  whereby  the  wife  agreed 
to  pay  quarterly  installments  of  money  to  her  husband  If  he  refrained 
from  attempting  to  obtain  a  place  on  the  police  force,  the  husband's  prom- 
ise constituted  a  legal  consideration,  whether  there  was  any  actual  detri- 
ment to  him  or  actual  benefit  to  the  promisor  or  not 

[Ed.  Note.— For  other  cases,  see  Contracts,  Gent  Dig.  {{  223,  224;  Dec. 
Dig.  «s>52.] 

4.  COItTBACTS   «S»60 — CONSIDKBATION — ^IN    GXNXBAX,. 

The  general  rule  la  that  there  is  a  sufficient  consideration  for  a  prom- 
ise, if  there  be  any  benefit  to  the  promisor,  or  any  loss  or  detriment  to 
the  promisee. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |  222 ;  Dec.  Dig. 

«=s>50.1 

5.  Husband  and  Wife,  $=>36 — Contbacts — Suppobt — LxoAi.rrT. 

Under  Domestic  Relations  L<aw  (Consol.  Laws,  c.  14)  fi  SI,  giving  a 
married  woman  the  right  to  contract  as  to  her  property  with  her  hus- 
band and  making  her  liable  thereon  as  if  she  were  unmarried,  but  de- 
claring tliat  a  husband  and  wife  cannot  contract  to  relieve  the  hus- 
band from  his  liability  to  support  the  wife,  a  contract  whereby  a  wife 
agreed  to  pay  quarterly  installments  of  money  to  her  husband  if  he  re- 
frained from  attempting  to  obtain  a  place  on  the  police  force,  and  pro- 
viding that  nothing  therein  should  obligate  him  to  pay  the  debts  or  oth- 
er obligations  of  the  wife,  which  would  be  paid  by  her,  the  intent  being 
that  he  should  receive  the  net  annual  income  of  $10,000,  was  not  Invalid, 
since,  if  he  was  otherwise  obligated  to  pay  her  debts,  the  contract  left 
such  obligation  unaffected. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  i  218; 
Dec.  Dig.  «S936.] 

6.  Husband  and  Wife  $=>19 — Husband's  Liabiltit — ^Necessities. 

A  husband  is  not  obliged  te  pay  bis  wife's  debts,  but  his  obligation  is 
to  supply  her  with  necessaries,  which  are  bis  own  debts. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  {{  109,  ' 
121-188,  142,  146,  322;    Dec.  Dig.  <S=»19.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arthur  M.  Werner  against  Giulia  M.  Werner.  From  a 
judgment  entered  upon  a  decision  dismissing  the  complaint,  plaintiff 
appeals.  Reversed,  and  demurrer  to  fourth  defense  sustained,  with 
leave  to  defendant  to  serve  amended  answer. 

See,  also,  153  N.  Y.  Supp.  1150. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 
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Henry  S.  Dottenheim,  of  New  York  City,  for  appellant. 

Spooner  &  Cotton,  of  New  York  City  (J.  C.  Spooner,  of  New  York 
City,  of  counsel,  and  George  H.  Savage,  of  New  York  City,  on  the 
brief),  for  respondent. 

CLARKE,  J.  The  action  is  to  recover  two  installments  of  $2,500 
each,  alleged  to  be  due  under  a  written  agreement  entered  into  between 
the  plaintiff  and  the  defendant  on  the  15th  day  of  July,  1912.  The 
complaint  alleges  that,  prior  to  his  marriage  to  the  defendant,  plaintiff 
had  been  a  police  officer  of  the  city  of  New  York  for  upwards  of  12 
years;  that  on  the  15th  day  of  July,  1912,  plaintiff  and  defendant  enter- 
ed into  the  written  agreement  referred  to ;  that  the  plaintiff  has  not  re- 
entered the  police  department,  and  has  made  no  attempt  to  do  so,  and 
has  no  intention  of  doing  so;  that  plaintiff  has  performed  all  condi- 
tions precedent  on  his  part  to  be  performed ;  that  the  defendant  paid 
to  the  plaintiff  the  installments  due  under  said  agreement  from  the  date 
of  its  execution  until  and  inclusive  of  the  quarterly  payment  due  Janu- 
ary 15,  1914;  that  on  the  15th  of  April,  1914,  plaintiff  demanded  $2,500 
due  on  that  date,  which  defendant  refused  and  continues  to  refuse  to 
pay,  and  defendant  stated  to  plaintiff  that  defendant  refused  to  be 
bound  by  said  agreement  and  would  not  pay  any  further  installments 
thereunder ;  that  no  part  of  the  installments  due  on  July  15  and  Octo- 
ber 15,  1914,  have  been  paid;  that  plaintiff  has  commenced  a  previous 
action  in  the  Supreme  Court  for  the  installment  due  under  said  agree- 
ment on  April  15,  1914,  which  action  still  remains  undetermined.  This 
action  is  for  the  installments  due  on  July  15  and  October  15,  1914. 
The  agreement,  attached  to  the  complaint,  under  seal  and  acknowledged 
before  a  notary  public,  provides : 

"Whereas,  the  party  of  the  second  part  Is  desirous  of  re-entering  the  police 
department  of  the  city  of  New  York,  of  which  department  he  was  a  member 
for  many  years  and  resigned  while  on  sick  leave ;  and,  whereas,  the  party  of 
the  first  part  has  requested  and  urged  her  said  husband  not  to  make  ap- 
plication to  re-enter  the  said  police  department  of  the  city  of  New  York,  but 
to  devote  his  time  and  attention  to  affairs  and  business  Interests  outside  the 
said  police  department:  Now,  in  consideration  of  the  premises,  and  of  the 
mutual  corennnts  herein  contained  and  one  dollar  and  other  good  and  valu- 
able considerations  each  to  the  other  in  hand  paid,  the  receipt  of  which  is 
hereby  acknowledged,  the  parties  mutually  covenant  and  agree  with  each 
other  as  follows: 

"First  The  said  Glulia  Morosinl  Werner,  the  party  of  the  first  part,  cove- 
nants and  agrees  with  the  said  Arthur  M.  Werner,  the  party  of  the  second 
part,  that  she  will  pay  or  cause  to  be  paid  him  during  his  natural  life  the 
sum  of  ten  thousand  dollars  each  year,  in  equal  quarterly  payments  of  $2,- 
500,  on  the  fifteenth  days  of  July,  October,  January,  and  April,  and  that  the 
sum  so  agreed  to  be  paid  shall  be  a  charge  and  a  lien  upon  the  individual 
proi)erty  of  the  party  of  the  first  part,  and  that  in  case  she  predeceases  her 
said  husband  she  will  duly  execute  her  last  will  and  testament,  wherein 
she  will  devise  and  bequeath  to  her  said  husband  property  sufficient  in  amount 
to  pay  the  said  net  sum  aforesaid. 

"Second.  The  parties  mutually  further  covenant  and  agree  that  nothing 
herein  contained  shall  obligate  or  bind  said  Arthur  M.  Werner,  party  of  the 
second  part,  to  pay  any  debts  or  other  obligations  of  said  OluUa  Morosinl 
Werner,  party  of  the  first  part,  which  the  parties  mutually  covenant  and  agree 
shall  be  paid  by  said  Glulia  Morosinl  Werner,  or  out  of  her  said  property,  the 
Intent  of  this  agreement  being  that  the  said  Arthur  M.  Werner,  in  consldera- 
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tlon  of  giving  up  a  career  In  the  police  department  of  the  dty  of  New  York, 
which  is  distasteful  to  his  said  wife,  and  which  he  has  agreed  at  her  earnest 
solicitation  to  make  no  efforts  to  re-enter  said  department  shall,  during  his 
natural  life,  receive  the  said  net  annual  income  of  $10,000  payable  as 
aforesaid." 

The  defendant  inteqwsed  an  answer,  in  which  for  a  fourth  and 
separate  defense  she  alleged :  That  on  or  about  the  16th  day  of  April, 
1914,  plaintiff  brought  an  action,  which  is  still  pending,  the  complaint 
therein  being  attached  to  her  answer,  which  was  on  the  same  contract 
for  the  installment  due  on  the  15th  of  April,  19141  She  further  al- 
leged that  at  the  time  said  action  was  brought,  and  prior  thereto,  de- 
fendant refused  to  recognize  said  paper  as  a  contract,  and  refused  to 
be  bound  thereby,  and  refused  to  perform  any  of  the  alleged  terms  or 
provisions  thereof,  and  declared  to  plaintiff  that  she  would  not  pay  or 
cause  to  be  paid  any  installment,  or  any  money  whatsoever,  thereunder, 
whereupon  plaintiff  brought  said  action,  and  fiierein  claimed  to  recover 
damages  for  the  same  alleged  breach  of  the  paper  alleged  in  the  com- 
plaint herein. 

Plaintiff  demurred  to  the  fourth  affirmative  defense  contained  in  the 
answer  herein,  as  modified  by  stipulation  made  a  part  of  the  record, 
upon  the  ground  that  the  same  is  insufficient  in  law  on  the  face  thereof 
and  that  the  facts  stated  therein  do  not  constitute  a  defense  herein. 
The  court  found  in  its  decision  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  that  said  fourth  and  separate 
defense  contained  in  the  answer  herein  states  facts  sufficient  to  con- 
stitute a  defense ;  that  the  complaint  herein  must  be  dismissed  on  the 
merits,  with  costs  to  defendant — and  directed  that  the  defendant  have 
final  judgment  in  her  favor,  dismissing  the  complaint  on  the  merits. 

The  ground  for  holding  the  complaint  bad  was  because  the  contract 
relied  upon  was  contrary  to  public  policy,  and  violated  section  51  of 
the  Domestic  Relations  Law  (chapter  14,  Consol.  Laws;  chapter  19, 
Laws  1909),  which  provides : 

"A  married  woman  has  all  the  rights  In  respect  to  property,  real  or  per- 
sonal, and  the  acquisition,  use,  enjoyment  and  disposition  thereof,  and  to 
make  contracts  In  respect  thereto  with  any  person,  Including  her  husbaud,  and 
to  carry  on  any  business,  trade  or  occupation,  and  to  exercise  all  powers  and 
enjoy  all  rights  in  respect  thereto  and  In  respect  to  her  contracts,  and  be 
liable  on  such  contracts,  as  if  she  were  unmarried ;  but  a  huthand  and  wije 
cannot  contract  to  alter  or  dissolve  the  marriage  or  to  relieve  the  husband 
from  hit  lidbiHtt/  to  tupport  his  wife."    (Italics  mine.) 

[1]  The  ground  urged  for  holding  the  fourth  defense  good  is  that, 
the  defendant  having  repudiated  the  contract,  the  plaintiff  had  only 
one  action  which  he  could  bring,  namely,  for  damages  for  the  entire 
breach ;  that  he  had  no  right  to  bring  successive  actions  for  the  various 
installments  that  came  due,  and,  having  elected  to  bring  an  action 
prior  to  that  at  bar  for  the  first  installment,  thereby  limited  his  recov- 
ery, if  entitled  to  any,  to  the  damages  therein  set  forth,  namely,  the 
first  installment.  TsJcing  up  the  latter  question  first,  I  am  satisfied 
from  the  examination  of  the  cases  that  the  defendant's  claim  is  not 
well  founded.  While  it  is  true  that  in  a  certain  class  of  cases,  namely, 
for  services,  to  deliver  goods  in  installments,  and  upon  a  contract  to 
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marry,  plaintiff  has  the  option  to  elect,  upon  an  anticipatory  breach,  to 
sue  for  the  entire  damages,  and  is  not  required  to  wait  until  the  period 
for  performance  has  arrived,  yet  he  cannot  be  forced  to  do  so,  even 
in  such  cases,  but  may  wait  until  the  stipulated  period  has  arrived  and 
then  sue.  This  doctrine  of  anticipatory  breach  has  not  been  extended 
to  contracts  for  the  payment  of  money.  Upon  such  contracts  the 
rule  is  he  may  sue  upon  installments,  but  his  action  must  include  all 
installments  due  at  the  time  of  the  commencement  of  the  action,  and, 
if  he  does  not  include  all  so  due,  he  is  estopped  from  maintaining  a 
subsequent  action  for  any  of  said  accrued  installments  not  included 
in  said  action.  In  Lorillard  v.  Clyde,  122  N.  Y.  41,  25  N.  E.  292,  19 
Am.  St.  Rep.  470,  the  court  said : 

"It  is  doubtless  true,  as  a  general  proposition,  that  each  default  In  the  pay- 
ment of  money  falling  due  upon  a  contract,  payable  in  installments,  may  be 
the  subject  of  an  Independent  action,  provided  it  Is  brought  before  the  next 
installment  becomes  due;  but  each  action  should  Include  every  Installment 
due  when  it  is  commenced,  unless  a  suit  is,  at  the  time,  pending  for  the  re- 
covery thereof,  or  other  special  circumstances  codst  [citing  cases]."  Seed  v. 
Johnston,  63  App.  Div.  340,  71  N.  Y.  Supp.  579;  Kennedy  v.  City  of  New 
York,  127  \pp.  Div.  89,  111  N.  Y.  Supp.  61, 

In  McCready  v.  Lindenborn,  172  N.  Y.  400,  65  N.  E.  208,  plaintiff 
sued  the  defendant  for  damages  for  breach  of  a  lease  after  re-entry 
by  the  plaintiff.  Defendant  had  repudiated  the  lease,  and  the  plain- 
tiff had  re-entered.  The  Appellate  Division  had  held  that  an  action 
would  lie  for  the  breach  of  the  lease  in  its  entirety. and  the  recovery 
of  all  damages  in  a  single  action  brought  before  the  expiration  of  the 
term.    The  Court  of  Appeals,  in  reversing,  however,  said : 

"We  do  not  sustain  the  theory  upon  which  the  majority  of  the  learned 
Judges  of  the  Appellate  Division  proceeded  to  Judgment,  to  wit,  that  an  ac- 
tion win  lie  for  the  breach  of  the  lease  as  an  entirety  and  the  recovery  of 
all  the  damages  in  a  single  action  brought  before  the  expiration  of  the  term. 
The  breach  of  an  agreement  to  pay  money  in  installments  is  not  a  breach 
of  the  entire  contract  and  will  not  permit  a  recovery  of  all  the  damages  in 
advance.  Wharton  &  Co.  v.  Winch,  140  N.  Y.  2S7  [35  N.  B.  589] ;  Moore  v. 
Taylor,  42  Hun,  45.  •  •  •  There  seems  to  be  a  distinction,  whether  well 
grounded  in  principle  or  not,  between  a  contract  for  the  payment  of  money 
in  future  installments  and  a  contract  for  tlie  delivery  of  goods  In  future  in- 
stallments. (Nichols  V.  Scranton  Steel  Coiuimny,  137  N.  Y.  471  [33  N.  E.  561]), 
as  well  as  a  contract  for  future  employment  and  service  (Howard  v.  Daly, 
61  N.  Y.  362).  We  think  that  the  contract  before  us  should  be  governed  in 
this  respect  by  the  principle  laid  down  in  Wharton  &  Co.  v.  Winch,  supra." 

It  has  been  expressly  held  that  a  breach  of  a  contract  to  pay  money 
in  future  installments  gives  no  right  to  bring  suit  until  the  future  day 
is  reached,  or,  in  other  words,  that  the  doctrine  of  anticipatory  breach 
does  not  apply  to  a  contract  to  pay  money  at  a  future  date. 

In  Kelly  v.  Security  Mutual  Ufe  Insurance  Co.,  186  N.  Y.  16,  78 
N.  E.  584,  9  Ann.  Cas.  661,  the  question  was  whether  there  could  be 
an  anticipatory  breach,  giving  the  injured  party  the  right  to  sue  at 
once  for  damages  for  breach  of  a  contract  to  pay  the  amount  of  the 
policy  on  the  death  of  the  assured.    The  court  said : 

"An  attempt  to  repudiate  such  a  contract  does  not  make  it  due.  If  the 
maker  of  a  promissory  note,  given  for  borrowed  money  and  due  one  year 
after  date,  notifies  the  holder  the  next  day  that  he  repudiates  it  and  will  not 
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pay  It,  can  the  bolder  sne  at  once?  Can  a  mortgagor  make  his  mortgage  due 
before  the  law  day  by  repudiating  it  in  advance?  The  rule  that  renundatioa 
of  a  continuous  executory  contract  by  one  party  before  the  day  ol  perform- 
ance gives  the  other  pcuty  the  right  to  sue  at  once  for  damages  Is  usually 
applied  oDly  to  contracts  of  a  special  character,  even  in  the  Jurisdlcti<»s 
where  It  obtains  at  all.  It  is  not  generally  applied  to  contracts  for  the  pay- 
ment of  money  at  a  future  time,  and  In  some  states  the  principle  la  not  rec- 
ognized in  any  way  whatever  [citing  cases].  •  •  •  In  this  state  it  seems 
to  be  limited  to  contracts  to  marry  (Burtis  v.  Thompson,  42  N.  T.  246,  1  Am. 
Rep.  516),  for  personal  services  (Howard  v.  Daly,  til  N.  Y.  362,  19  Am.  Rep. 
285),  and  for  the  manufacture  or  sale  of  goods  (WlndmuUer  t.  Pope,  107  N.  X. 
674, 14  N.  E.  436;  Nichols  v.  Scranton  Steel  Ca,  137  N.  T.  471  [33  N.  E.  501])." 

It  is  true  that  the  question  was  raised  in  two  recent  cases  in  the 
Court  of  Appeals  (Adenaw  v.  Piffard,  202  N.  Y.  122,  95  N.  E.  555 ; 
and  Ga  Nun  v.  Palmer,  202  N.  Y.  483,  96  N.  E.  99,  36  L.  R.  A.  [N. 
S.]  922),  and  the  court  expressly  declined  to  pass  upon  it,  because  it 
did  not  think  it  necessary,  preferring  to  place  the  decision  upon  other 
grounds.  There  were  peculiar  facts  in  each  of  those  cases,  and,  not- 
withstanding the  refusal  of  the  court  to  directly  decide  this  point,  I  am 
satisfied  that  the  doctrine  of  anticipatory  breach  does  not  apply  to  a 
definite  contract  to  pay  sums  of  money  payable  at  a  future  date.  In 
any  event  plaintiff  could  not  be  compelled  to  act  upon  such  anticipatory 
breach,  even  if  he  had  the  option.  The  answer  was  therefore  bad,  and 
the  demurrer  thereto  should  have  been  sustained. 

[2,3]  Second.  I  think  the  complaint  is  good  enough  to  withstand 
demurrer.  In  the  first  place,  the  seal  upon  the  contract  imports  con- 
sideration. In  the  second  place,  consideration  was  expressed.  The 
first  part  of  the  contract  is  evidently  good.  The  power  of  husband 
and  wife  to  contract  with  each  other  is  the  same  as  the  power  of  any 
other  two  parties  to  contract.  There  is  no  reason  which  occurs  to  me 
why  a  wife,  to  induce  her  husband  to  refrain  from  a  course  of  conduct, 
or  taking  a  position,  or  following  a  calling,  of  which  she  does  not  ap- 
prove, may  not  contract  to  pay  him  a  sum  of  money.  His  promise  to 
yield  to  her  wishes  and  give  up  his  own,  followed  by  performance  of 
his  promise,  seems  to  me  to  fill  all  the  requirements  of  a  legal  consider- 
ation. 

[4]  The  general  rule  is  that  there  is  a  sufficient  consideration  for  a 
promise  if  there  is  any  benefit  to  the  promisor  or  any  loss  or  detriment 
to  the  promisee.  There  is  consideration  if  the  promisee  does  an3rthing 
legal  which  he  is  not  bound  to  do,  or  refrains  from  doing  anything 
which  he  has  a  right  to  do,  whether  there  is  any  actual  loss  or  detri- 
ment to  him  or  actual  benefit  to  the  promisor  or  not.  In  Hamer  v. 
Sidway,  124  N.  Y.  538,  27  N.  E.  256,  12  L.  R.  A.  463,  21  Am.  St. 
Rep.  ^3,  an  uncle  promised  his  nephew  that,  if  he  would  refrain  from 
drinking,  using  tobacco,  swearing,  and  playing  cards  or  billiards  for 
money  until  he  became  21  years  of  age,  he  would  pay  him  $5,000.  The 
nephew  assented  thereto  and  fully  performed  the  conditions  inducing 
the  promise.  The  court,  citing  a  number  of  cases,  held  that  the  con- 
tract was  supported  by  a  sufficient  consideration.  It  quoted  Anson's 
Prin.  of  Con.  63 : 

Courts  "win  not  ask  whether  the  thing  which  forms  the  consideration  does 
in  fact  benefit  the  promisee  or  a  third  party,  or  is  of  any  substantial  value  to 
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any  one.  It  Is  enough,  that  something  is  promised,  done,  forborne,  or  sniff  red 
by  the  party  to  whom  the  promise  is  made  as  consideration  for  the  promise 
made  to  him." 

[5,  6]  The  vice  claimed  is  in  the  second  part  of  the  contract.  It 
seems  to  me  that  a  strained  construction  has  been  invoked  to  make  the 
contract  invalid  upon  the  ground  that  it  relieves  the  husband  from  the 
duty  put  upon  him  by  the  law  to  support  his  wife.  I  do  not  think  the 
courts  are  called  upon  to  make  use  of  a  forced  or  strained  construc- 
tion to  declare  a  written  contract  invalid.  The  duty  is  to  construe 
it  as  valid,  if  possible.  Proceeding  technically,  as  the  defendant  does, 
there  is  no  agreement  here  to  relieve  the  husband  of  his  legal  duty. 
The  contract  provides  that  nothing  therein  contained  shall  obligate  him 
to  pay  her  debts.  That  does  not  relieve  him  of  anything.  The  con- 
tract is  not  to  obligate  him.  If  he  is  obligated  otherwise,  the  contract 
leaves  that  obligation  unaffected.  There  is  no  obligation  upon  a  hus- 
band to  pay  his  wife's  debts.  His  obligation  is  to  supply  her  with  nec- 
essaries, but  those  are  his  debts,  and  not  hers. 

In  Wanamaker  v.  Weaver,  176  N.  Y.  75,  68  N.  E.  135,  65  L.  R.  A. 
529,  98  Am.  St.  Rep.  621,  the  court  quoted  from  Schouler  on  Husband 
and  Wife,  §  107: 

"Not  only  Is  the  husband  permitted  to  show  that  articles  In  controversy  are 
not  such  as  can  be  considered  necessaries,  but  he  may  show  that  he  supplied 
his  wife  himself,  or  by  other  agents,  or  that  he  gave  her  ready  money  to  make 
the  purchase.  •  •  •  In  general,  while  the  spouses  lire  together,  a  hus- 
band, who  supplies  bis  wife  with  necessaries  suitable  to  her  position  and  his 
own,  Is  not  liable  to  others  for  debts  contracted  by  her  on  such  an  account 
without  his  previous  authority  or  subsequent  sanction." 

And  it  proceeded : 

"The  discussion  of  the  English  cases,  to  which  attention  has  been  called, 
covers  the  points  Involved  In  this  case.  They,  In  effect,  hold  •  •  •  that 
the  husband,  in  defense,  may  show  that  the  wife  was  amply  supplied  with  ar- 
ticles of  the  same  character  as  those  purchased,  or  that  she  had  been  fur- 
nished with  ready  money  with  which  to  pay  cash  therefor ;  that  the  question 
of  her  agency  Is  one  of  fact,  and  Is  not  a  coucluslmi  of  law  to  be  drawn  alone 
from  the  marital  relation." 

The  respondent  spells  out  from  the  last  part  of  the  contract,  that  he 
"shall  receive  the  said  net  annual  income  of  $10,000,"  the  provision 
that  he  shall  not  perform  his  lawful  obligation.  But,  technically  again, 
the  provision  is  only  that  he  shall  receive  the  net  amount.  What  he 
does  after  he  has  received  it  is  not  provided  against.  In  other  words, 
what  he  is  called  upon  by  the  law  to  do  is  to  provide  her  necessaries, 
which  are  his  debts,  and  that  he  has  not  contracted  against.  The  cases 
which  are  cited  and  relied  upon  are  separation  cases,  where  a~man  has 
tried  to  relieve  himself  of  the  responsibility  put  upon  him  by  the  law. 
This  is  not  such  a  case. 

The  judgment  dismissing  the  complaint  should  be  reversed,  and 
the  demurrer  to  the  fourth  defense  in  the  answer  sustained,  with  costs, 
with  leave  to  the  defendant  to  serve  an  amended  answer,  on  payment 
of  costs  in  this  court  and  in  the  court  below.    All  concur. 
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LEBRBURQBR  v.  WATSON.    (No.  7443.) 
(Supreme  Court,  Appellate  Divisloii,  Mrst  Department    July  9,  1915.) 

1.  Contempt    4s»78 — SFEcmo    Pbbfoiocance — Judgment    Enfobckable    bt 

E'xKOunoN, 

An  order  adjudging  a  person  in  contempt  In  refusing  to  comply  with  a 
Judgment  for  specific  performance  of  a  contract  for  the  sale  of  real  estate, 
requiring  plaintiff  to  stand  committed  until  he  shall  pay  the  balance  of 
the  purchase  money  and  certain  fees,  la  erroneous,  where  such  amounts 
can  be  collected  by  execution;  Code  Civ.  Proc.  {  1241,  providing  that  a 
judgment  may  be  enforced  by  punishment  where  it  cannot  be  enforced  by 
execution. 

fEd.  Note. — For  other  cases,  see  Contempt,  Cent  Dig.  H  269,  274 ;  Dec. 
Dig.  «=»78.] 

2.  Specific   PkBi-oBMANCB   $s>132 — Eicfobceuent  of   Judgment — ^Pbebequi- 

8ITE8. 

Plaintiff  had  been  ordered  to  specifically  perform  a  contract  for  the 
purchase  of  real  estate.  At  the  time  the  contract  was  to  be  i)erformed,  no 
demand  was  made  upon  him,  nor  was  he  given  an  opportunity  to  inspect 
the  bond  and  mortgage  to  be  given  as  part  of  the  sale,  as  he  was  entitled 
to  under  the  judgment  Beld,  that  an  order  committing  blm  for  contempt 
for  failing  to  comply  with  the  Judgment  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §S  436- 
438;   Dec.  Dig.  <g=>132.] 

8.  Specific  Performance  €=3132 — Enfobcement  of  Judgment — CoNTEitPT. 
Where  plaintiff  was  fined  for  contempt  for  falling  to  comply  with  a 
judgment  directing  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  sucb  adjudication  was  erroneous,  where  the  refusal  to  complete 
the  purchase  was  not  shown  to  be  in  prejudice  of  the  rights  of  defendant; 
a  fine  being  proper  only  to  indemnify  the  party  aggrieved. 

(Ed.  Note. — For  other  cases,  see  ^)eciflc  Performance,  Cent.  Dig.  {{ 
4.36-438;  Dec.  Dig.  <g=>132.] 

4.  Vendor  and  Purchaser  €=9196 — REMEDiEa  of  Vkndob — ^Accottntino  fob 
Rents. 

Where  the  purchaser  of  real  estate  has  delayed  the  completion  of  the 
contract,  he  cannot  compel  the  vendor  to  account  to  him  for  rents  received 
from  the  property  since  the  date  fixed  for  the  completion  of  the  sale  by 
a  decree  for  specific  performance. 

[EM.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  §§ 
404-406;   Dec.  Dig.  «=al96.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  Leerburger  against  Henry  R.  C.  Watson,  executor, 
for  specific  performance  of  a  contract  for  the  sale  of  real  estate.  From 
an  order  adjudging  plaintiff  to  be  in  contempt  of  court  in  refusing  to 
comply  with  a  judgment  for  defendant,  plaintiff  appeals.     Reversed. 

See,  also,  152  N.  Y.  Supp.  1122. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Everett  V.  Abbot,  of  New  York  City,  for  appellant 
James  J.  Allen,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate,  plaintiff  being  the  purchaser  and  de- 

^=9For  other  cases  see  same  topic  &  KEY -NUMBER  lo  all  Key-Numbered  Digests  ft  iDdexes 
154  N.X.S.— 37 
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fendant  the  vendor.  Both  plaintiff  and  defendant  demanded  judg- 
ment for  specific  performance;  plaintiff,  however,  seeking  an  abate- 
ment from  the  purchase  price  by  reason  of  certain  alleged  encroach- 
ments on  the  property,  and  defendant  demanding  performance  without 
abatement.  Judgment  went  for  the  defendant,  and  was  affirmed  in 
this  court  and  the  Court  of  Appeals.  Service  of  a  copy  of  the  judg- 
ment and  notice  of  entry  and  of  the  successive  orders  of  affirmance 
were  duly  served  on  plaintiff's  attorneys. 

The  contract  of  sale  provided  that  the  purchaser,  in  addition  to  the 
down  payment,  should  pay  the  sum  of  $18,000  in  cash  at  the  time 
of  closing  the  sale,  and  should  give  a  purchase-money  mortgage  for 
$85,000,  said  mortgage  to  be  drawn  by  the  attorneys  for  the  seller  at 
the  expense  of  the  purchaser,  who  also  agreed  to  pay  the  fee  and 
mortgage  tax  upon  recording  such  mortgage.  The  judgment  in  de- 
fendant's favor  provided  that  the  plaintiff  should  specifically  perform 
the  contract  by  paying  to  defendant,  at  the  office  of  his  attorneys, 
within  ten  days  after  the  service  of  a  copy  of  the  judgment,  tlie 
balance  of  the  purchase  money,  to  wit,  the  sum  of  $18,000,  at  the  same 
time  and  place  executing  and  delivering  to  the  defendant  simultaneous- 
ly with  the  delivery  to  said  plaintiff  of  a  deed  to  said  premises  his 
bond  and  mortgage  for  the  sum  of  $85,000  in  the  form  prescribed  by 
the  contract;  it  being  provided  that,  in  the  event  of  any  dispute  as 
to  the  form  of  said  bond  and  mortgage,  the  form  thereof  should  be  set- 
tled by  a  justice  of  the  Supreme  Court  upon  five  days'  notice.  It 
was  further  adjudged  that  upon  the  delivery  of  the  bond  and  mort- 
gage the  plaintiff  should  pay  to  defendant  the  legal  fees  of  the  regis- 
trar for  recording  said  mortgage,  the  mortgage  tax  prescribed  by 
law,  and  the  fees  of  the  defendant's  attorneys  for  drawing  said  bond 
and  mortgage,  and  that,  in  the  event  of  any  dispute  as  to  the  amount 
of  said  fees,  the  same  shall  be  fixed  by  a  justice  of  the  Supreme  Court 
upon  five  days'  notice.  The  defendant  was  also  awarded  costs.  This 
judgment  was  entered  on  July  18,  1912.  It  was  finally  affirmed  by 
the  Court  of  Appeals  on  December  11,  1914. 

On  January  7,  1915,  plaintiff,  with  his  attorney,  called  at  the  office 
of  defendant's  attorney  and  raised  certain  objections  to  being  required 
to  complete  his  purchase  according  to  the  terms  of  the  judgment,  one 
of  the  objections  being  that  he  was  entitled  to  a  reduction  of  the 
amount  of  cash  to  be  paid,  owing  to  the  fact  that  defendant  had  been 
in  receipt  of  rents  from  the  premises  since  the  date  of  the  judgment. 
The  defendant  insisted  upon  payment  of  the  full  sum  of  $18,000.  De- 
fendant's attorney  then  produced  certain  papers  which  he  stated  were 
the  deed  of  the  premises  duly  executed  by  defendant  and  the  bond  and 
mortgage  which  plaintiff  was  required  to  execute.  Plaintiff  demanded 
an  opportunity  to  inspect  those  papers,  which  was  refused  unless  he 
would  state  that  he  was  then  ready,  able,  and  willing  to  make  the 
cash  payment  of  $18,000.  It  does  not  appear  that  any  formal  tender 
of  the  deed  was  made,  or  any  presentation  of  the  bond  and  mortgage 
with  a  demand  that  plaintiff  execute  them,  nor  was  any  statement  made 
of  the  amount  to  be  paid  for  recording  fee,  or  mortgage  tax  or  attor- 
ney's fees  for  drawing  the  bond  and  mortgage,  nor  any  demand  for 
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the  payment  of  those  sums  or  any  of  them.  In  short,  defendant's  at- 
torneys seem  to  have  avoided  doing  everything  necessary  to  be  done 
in  order  to  put  plaintiff  in  default. 

Thereupon  a  motion  was  made  to  punish  plaintiff  as  for  a  contempt 
for  his  failure  to  obey  the  judgment,  resulting  in  the  order  now 
appealed  from.  It  adjudged  the  plaintiff  to  be  in  contempt  for  refus- 
ing to  obey  the  judgment,  and  recited  the  provisions  of  that  judgment 
at  length.  It  adjudged  that  plaintiff's  misconduct  in  that  regard  was 
calculated  to  and  actually  did  defeat,  impair,  impede,  and  prejudice  the 
rights  and  remedies  of  the  defendant,  and  for  such  misconduct  fined 
the  plaintiff  $250,  with  $10  costs.  It  committed  plaintiff  to  the  cus- 
tody of  the  sheriff  until  he  should  pay  such  Rne  and  costs  and  should 
obey  the  judgment  of  the  court,  the  terms  of  which  were  again  recited. 
It  then  specifically  provided  in  what  manner  the  plaintiff  should 
comply  with  said  judgment,  as  follows : 

"That  such  obedience  to  and  compliance  with  said  judgment  may  be  made 
by  the  plaintiff  as  follows:  He  may  give  to  the  defendant's  attorneys  two 
days'  noUce  la  writing  of  the  time  and  place  at  which  he  Intends  to  render 
obedience  to  said  Judgment,  and  at  said  time  and  place  shall  pay  to  the  de- 
fendant tlie  sum  of  $1S,000,  being  the  balance  of  the  purchase  money,  and 
execute  and  deliver  to  the  defendant,  simultaneously  with  the  delivery  to  him 
of  the  deed  of  the  premises  mentioned  In  said  Judgment,  his  bond  and  a  pur- 
chase-money mortgage  for  the  sum  of  $85,000,  payable  five  years  after  date, 
with  interest  at  the  rate  of  5  per  cent,  per  annum,  payable  semiannually,  such 
bond  and  mo'rtgage  to  be  in  the  form  prescribed  by  the  contract  mentioned 
in  said  Judgment  and  to  be  presented  to  the  plaintiff  for  execution  at  said 
time;  any  dispute  as  to  the  form  of  said  bond  and  mortgage  to  be  settled  as 
provided  in  the  aforesaid  Judgment,  and  at  the  time  and  place  the  plaintiff 
shall  pay  to  the  defendant  the  legal  fees  of  the  register  for  recording  said  mort- 
gage, viz.,  the  sum  of  10  cents  for  each  folio  contained  in  said  mortgage,  and 
shall  pay  to  the  defendant  the  mortgage  tar  prescribed  by  law  on  said  $85,- 
000  mortgage,  viz.,  the  sum  of  $425,  and  shall  pay  to  the  defendant's  attorneys 
tlieir  fees  for  drawing  said  bond  and  mortgage,  which  fees  are  hereby  fixed 
at  the  sum  of  $7.50." 

[1]  It  is  quite  apparent  that  this  order  cannot  stand.  Indeed,  the 
defendant  specificaUy  admits  in  bis  brief  that  it  is  erroneous  in  an  im- 
portant particular,  in  that  it  requires  the  plaintiff  to  stand  committed 
until  he  shall  pay  the  $18,000  balance  of  the  purchase  money.  Code 
of  Civil  Procedure,  §§  1240,  1241 ;  Kittel  v.  Stueve,  II  Misc.  Rep.  279, 
32  N.  Y.  Supp.  272,  affirmed  146  N.  Y.  380,  41  N.  E.  89.  For  the 
same  reason — that  is,  that  the  amounts  could  be  collected  by  execution 
— ^it  was  improper  to  commit  the  plaintiff  until  he  should  pay  the  re- 
cording fees,  the  mortgage  tax,  and  the  attome/s  fees.  Kittel  v. 
Stueve,  supra.  Furthermore,  no  demand  was  made;  upon  plaintiff  for 
the  payment  of  those  sums. 

"The  order  appealed  from  does  not  specify  the  sum  to  be  paid,  as  pro- 
vided by  section  2285  of  the  Code  of  Civil  Procedure,  but  provides  that.  In 
addition  to  the  sum  named,  Mr.'Mesnler  shall  pan  all  the  taacet,  as»e»gm.enU 
and  water  rents  up  to  the  date  of  hi%  discharge  from  imprisonment.  The 
amount  of  these  charges  is  not  determined,  and  there  Is  no  way  that  the 
officer  having  the  person  In  charge  may  know  when  the  conditions  of  the 
order  have  been  fulfilled.  •  •  •  This  is  not  a  compliance  with  the  re- 
quirements of  the  Code.  •  •  •  The  reason  for  this  is  obvious.  It  Is  for 
the  purpose  of  enabling  the  sheriff  to  determine  when  the  prisoner  is  entitled  to 
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Ws  liberty.    People  ex  rel.  Post  v.  Grant,  60  Hun,  243,  247  [3  N.  T.  Supp.  1421. 

•  •  •  Tjjg  offlep  nj^gt  'specify  tbe  act  or  duty  to  be  performed,  and  the  sum 
to  be  paid'  (Code  Civ.  Proc.  §  2285),  and  these  matters  must  be  judicially  de- 
termined.   Dejonge  v.  Brenneman,  23  Hun,  332.    •    •    •    Because  there  Is 

*  ♦  ♦  no  adjudication  of  the  amount  to  be  paid,  •  •  •  the  order  ap- 
pealed from  should  be  reversed."  Burnham  v.  Denlke,  53  App.  Dlv.  4D7-400, 
65  N.  T.  Supp.  1028. 

[2,  i]  As  to  the  refusal  to  execute  the  bond  and  mortgage  the  order 
is  equally  unsupported.  In  the  first  place,  no  demand  was  made  upon 
plaintiff,  and  in  any  event  he  was  entitled  to  an  opportunity  to  inspect 
them  before  he  was  called  upon  to  execute  them,  because  otherwise  he 
could  not  have  the  benefit  pf  the  provision  in  the  judgment  providing 
for  objection  to  the  form  of  the  papers,  and  a  submission  thereof  to  a 
justice  of  the  Supreme  Court.  Nor  can  we  find  in  the  record  any  evi- 
dence to  support  the  finding  that  the  plaintiff's  refusal  to  complete  the 
purchase  was  "calculated  to  and  did  actually  defeat,  impede,  and  prej- 
udice the  rights  and  remedies  of  the  defendant  herein."  A  fine  in  a 
case  like  the  present  can  be  imposed  only  to  indemnify  the  party  ag- 
grieved. "The  amount  of  the  fine,  to  indemnify  the  person  aggrieved 
for  the  loss  or  injury,  must  be  fixed  upon  proof  of  the  damages  sus- 
tained, according  to  the  rules  of  law  which  would  apply  in  an  action 
for  such  damages."  Burnham  v.  Denike,  supra.  We  find  no  such 
proof  in  the  record. 

[4]  The  appellant's  contention  that  defendant  should  account  to  him 
for  rents  received  from  the  property  since  the  date  fixed  by  the  judg- 
ment for  the  completion  of  the  sale  is  not  well  founded.  If  plaintiff 
had  been  prevented  from  completing  by  some  act  of  the  defendant,  a 
different  question  would  have  been  presented.  But  in  this  case  it  was 
the  purchaser,  not  the  vendor,  who  has  delayed  the  completion  of  the 
contract.     He  cannot  claim  the  benefit  of  the  delay. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs,  without  prejudice 
to  further  proceeding  to  enforce  the  judgment.    All  concur. 


McMANTS  et  al.  v.  DURANT  et  al.    (No.  7579.) 

(Supreme  Court,  Appellate  Division,  First  Department.     July  9,  1915.) 

L  CoRPOBATioNS  ^=3.?0 — Peomotebb — Profits — Accounting. 

A  promoter  of  a  corporation  owned  70  per  cent,  of  the  stock  and  had 
exclusive  control  over  its  business  as  director,  manager,  and  president. 
Three  minority  stockholders  owned  the  balance  of  the  stock.  The  pro- 
moter financed  the  corporation  for  several  years,  and  the  minority  stock- 
holders had  no  knowledge  that  they  could  obtain  more  than  par  value 
for  their  stock  on  a  sale.  The  promoter  sold  all  the  stock  to  a  purchaser 
for  $150  a  share,  of  the  par  value  of  ?100,  The  purchaser  did  not  assume 
the  obligations  of  the  corporation,  but  tljey  were  taken  over  by  the  pro- 
moter, except  in  one  instance,  and  he  received  in  return  the  liquid  assets 
of  the  corporation.  Held,  that  the  promoter  sustained  towards  the  minor- 
ity stockholders  a  fiduciary  relation,  and  owed  to  them  the  duty  of  full 
disclosure,  and  where  be  failed  to  do  so  he  was  liable  to  account  to  thenn 
for  the  profits  realized  by  him  on  a  sale  of  the  stock ;   and  this  was  true, 
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whether  the  transactlcm  was  viewed  as  a  sale  of  the  stock  of  the  minority 
stockholders  to  the  promoter  Individually  and  a  resale  by  him,  or  a  sale 
by  the  minority  stockholders  through  the  agency  of  the  promoter  to  the 
purchaser. 

[Ed.  Note, — For  other  cases,  see  Corporatl<KiB,  Cent.  Dig.  II  97-100; 
Dec.  Dig.  <8=30.] 

2.  CoBPoBATioRS  ®=3l87 — Stockholdkbb — CoiorunxTT  of  Iiwbbebtb— Obu- 
OATioN  of  MxjoBrrr  Stockholder. 

A  corporation  holds  its  property  in  trust  for  Its  stockholders,  and  this 
community  of  Interests  Imposes  a  community  of  duty  and  a  mutuality 
of  obligation  to  do  nothing  to  Impair  the  property  or  title  of  the  corpora- 
tion, and  creates  such  a  flduciaiy  relation  as  makes  it  inequitable  for  a 
majority  stockholder,  directing  and  controlling  the  corporation,  to  do  any- 
thing to  the  detriment  of  minority  stockholders,  and  he  must  pay  over 
to  them  their  Just  proportion  of  the  income  and  proceeds  of  corporate 
pr<4;>erty. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  U  702,  703; 
Dec.  Dig.  «s>187.] 

&  CoBFOBATIONS  4b»187 — Salx  ov  Stook  bt  Majobitt  Stockroldbb — ^Ao- 
COCNTIRa — ^Waiveb. 

Minority  stockholders,  seeking  to  compel  the  majority  stockholder  to 
account  for  profits  made  by  him  on  a  sale  of  their  stock,  based  on  the 
theory  of  a  failure  of  the  majority  stockholder  to  disclose  the  true  nature 
of  the  transaction  relied  on,  may  stand  on  the  sale ;  and  they,  by  retain-  ' 
log  the  notes  given  them  in  payment  of  their  stock  and  accepting  the  pro- 
ceeds thereof,  did  not  waive  their  right  to  compel  an  accounting. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {f  702,  703; 
Dec.  Dig.  «=»187.] 

Ingraham,  P.  X,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Francis  P.  McManus  and  others  against  Howard  M. 
Durant  and  others.  From  a  judgment  dismissing  the  complaint  after 
trial,  plaintiffs  appeal.  Affirmed  in  part,  and  reversed  in  part,  and  di- 
rected in  favor  of  plaintiffs  for  an  accounting  by  defendant  Durant. 

•Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Benjamin  G.  Paskus,  of  New  York  City,  for  appellants. 
John  Ewen,  of  New  York  City,  for  respondent  Durant. 
•  Graham  Sumner,  of  New  York  City,  for  respondents  William  C. 
Sheldon  &  Co. 

DOWLING,  /.  The  controversy  between  the  parties  herein  arises 
out  of  the  affairs  of  a  corporation  known  as  the  St.  Gabriel  Lumber 
Company,  Limited,  formed  under  letters  patent  of  the  province  of 
Quebec,  Canada,  in  September,  19Q2.  Prior  to  the  incorporation  of 
said  company,  Lindley  M.  Garrison,  one  of  the  plaintiffs,  who  had  met 
defendant  Durant  socially,  had  a  conversation  with  the  latter,  in  which 
Durant  said  that  he  had  been  interested  from  time  to  time  largely  in 
the  matter  of  purchasing  tracts  of  land  containing  timber,  either  for 
purchasers  who  had  commissioned  him  so  to  do  or  as  a  broker,  and. 
Garrison  having  clients  who  were  largely  interested  in  the  purchase 
of  timber  lands  and  lumber,  they  concluded  to  interest  themselves  to- 
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gether;  Durant  undertaking  to  search  in  Canada  for  suitable  timber 
land  which  could  be  purchased  at  an  attractive  price,  and  Garrison 
undertaking  to  look  for  persons  desirous  of  investing  therein,  the  in- 
tention being  that  in  the  event  of  a  sale  they  should  profit  therefrom 
as  brokers.  Garrison  at  that  time  was  a  member  of  the  firm  of  Garri- 
son, McManus  &  Enright,  attorneys,  at  Jersey  City,  N.  J. ;  the  other 
partners  being  Francis  P.  McManus,  one  of  the  plaintiffs  in  this  suit, 
and  John  M.  Enright. 

In  the  spring  of  1902  Garrison  received  word  from  Durant,  who 
was  then  in  Canada,  that  he  was  willing  to  become  personally  inter- 
ested in  a  timber  tract  about  which  he  had  heard,  and  McManus  was 
sent  to  Canada  to  look  over  the  ground  with  Durant.  He  did  this,  and 
upon  his  return  he  and  his  partners.  Garrison  and  Enright,  concluded 
to  go  into  the  enterprise  personally,  and  prepared  a  prospectus  and  ar- 
ranged the  preliminaries  for  the  capitalization  of  the  corporation, 
which  was  to  have  a  capital  stock  of  $200,000,  of  which  but  $133,000 
was  eventually  issued,  $108,000  whereof  was  paid  for  in  cash,  and 
the  other  $25,000  whereof  was  issued  to  Durant  in  payment  for  his 
services.  Durant  had  paid  $500  personally  for  a  30-day  option  on  the 
tract  in  question,  known  as  the  "St.  Gabriel  proposition."  About 
July  18,  1902,  and  before  the  organization  of  the  new  company,  Gar- 
rison met  Durant  in  New  York  and  was  informed  by  the  latter  that 
he  had  had  a  talk  with  George  R.  Sheldon,  who  was  a  director  in  the 
Union  Bag  &  Paper  Company,  and  that  it  was  understood  that  that 
concern  would  make  a  contract  with  the  new  company  by  which  the 
latter  would  realize  a  profit  of  $1  a  cord  for  pulp  wood,  together 
with  an  advance  which  would  cover  the  necessary  working  capital. 
Durant  also  said  that  he  had  been  conferring  with  the  Sovereign  Bank 
of  Canada  for  a  mortgage  of  $100,000  on  the  entire  plant,  and  that  he 
had  been  trying  to  interest  friends  in  Canada  in  the  project.  He  also 
said  that  he  personally  would  put  up  $50,000.  Garrison  then  told  him 
that  he  and  his  associates,  Enright,  McManus,  and  Mrs.  Archer 
(sister  of  the  last  named),  would  put  up  $40,000. 

On  August  IS,  1902,  McManus  returned  to  Canada,  and  a  meeting 
was  held  in  Montreal  at  which  the  details  of  the  proposed  corpora- 
tion were  settled.  At  this  time  Durant  stated  that  the  property  previ- 
ously investigated  by  himself  and  McManus  (McManus,  however,  hav- 
ing no  practical  knowledge  of  the  timber  business),  and  on  which 
Durant  had  obtained  an  option,  could  be  obtained  for  about  $200,000, 
$100,000  of  which  would  be  raised  by  a  mortgage  to  the  Sovereign 
Bank.  Durant,  with  McManus'  consent,  had  made  arrangements  with 
certain  customers  of  the  proposed  corporation,  who  agreed  to  put  in 
$15,000  temporarily,  to  work  the  plant;  it  being  understood  that  this 
sum  was  to  be  returned  to  them  later  on  and  in  the  interim  they  were 
to  have  stock  as  security.  An  agreement  was  then  drawn  between 
the  parties  by  which  Durant  was  not  to  sell  his  stock  without  first 
giving  Garrison  and  his  associates  the  opportunity  of  purchasing  it, 
while  they  made  a  similar  agreement  with  Durant.  Five  directors 
were  provided  for,  whereof  Durant  was  to  name  two,  the  Sovereign 
Bank  one,  McManus  and  Garrison  jointly  one,  and  Durant  and  Mc- 
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Manus  jointly  one.  Then,  in  September,  1902,  a  conference  was  held 
at  the  office  of  Wm.  C.  Sheldon  &  Co.,  in  New  York,  where  the  fur- 
ther details  of  the  organization  were  settled,  and  where  it  was  ar- 
ranged that  Durant  was  to  receive  $25,000  in  stock  for  his  work  in 
connection  with  the  inception  of  the  enterprise,  together  with  a  salary 
of  $5,000  a  year.  McManus  and  his  associates  subscribed  for  $43,- 
000  of  the  stock  of  the  company,  whereof  McManus  contributed  $23,- 
000,  Garrison  $6,500,  Mrs.  Archer  $10,000,  and  Enright  $3,500.  Dur- 
ant contributed  $50,000  for  stock. 

After  the  incorporation  of  the  company  in  September,  1902,  the 
capital  stock  was  distributed  in  the  proportions  indicated,  and  the  prop- 
erty was  bought  for  $195,000,  whereof  $100,000  was  obtained  on 
mortgage  from  the  Sovereign  Bank.  The  first  directors  of  the  com- 
pany were  W.  Graham  Brown,  Howard  M.  Durant,  Victor  E.  Mitchell, 
W.  L.  Moore,  and  Francis  P.  McManus.  Durant  was  elected  pres- 
ident of  the  company,  Mitchell  vice  president,  and  Brown  secretary 
and  treasurer.  About  two  years  after  the  business  began  McManus 
became  vice  president  In  1906  certain  difficulties  arose  between  the 
St.  Gabriel  Company  and  the  customers  who  had  originally  put  the 
$15,000  into  the  business,  as  a  result  of  which  Durant  purchased  their 
stock  from  them.  He  gave  McManus  and  his  associates  an  oppor- 
tunity to  purchase  part  of  this  stock,  but  they  refused  to  take  it.  In 
January,  1907,  Enright  sold  his  stock  to  Durant  at  90,  on  the  comple- 
tion of  which  sale  the  holdings  in  the  company  were  as  follows: 
Durant,  $93,500  (made  up  of  his  $50,000  originally  invested,  $25,000 
voted  to  him  for  his  services  before  the  organization  of  the  company, 
$15,000  bought  from  the  customer  corporations,  and  $3,500  bought 
from  Enright) ;  McManus,  $23,000 ;  Mrs.  Archer,  $10,000 ;  and  Garr 
rison,  $6,500.  The  company  continued  business,  but  what  profits  it 
made  went  into  improvements,  and  it  was  obliged  to  borrow  large 
sums  of  money. 

During  the  first  year  the  plaintiffs  and  Enright  obtained  the  dis- 
count of  a  note  for  $10,000  for  the  accommodation  of  the  company, 
but  declined  to  join  in  any  subsequent  guaranties  of  loans  made  by  the 
Sovereign  Bank,  and  when  the  latter  insisted  upon  such  a  guaranty 
Durant  gave  it  personally.  In  1907  the  amount  so  owed  and  guaranteed 
amounted  to  about  $200,000.  Meantime,  plaintiffs  had  been  desirous 
of  selling  their  stock,  apparently  commencing  so  to  feel  in  January, 
1904.  In  March,  1905,  the  Union  Bag  &  Paper  Company  requested 
an  option  on  all  the  stock  of  the  company  for  a  price  of  about  $330,- 
000,  on  consideration  that  all  liabilities  would  be  paid,  and  that  Durant 
should  have  the  liquid  or  floating  assets  for  that  purpose.  On  March 
8,  1905,  plaintiffs  and  Enright  gave  an  option  on  their  stock  to  Durant 
at  a  fixed  price  of  115.  This  sale  to  the  Bag  Company  never  went 
through,  though  negotiations  continued  for  some  time  thereafter. 
Although  Enright's  stock  was  bought  by  Durant  in  January,  1907,  it 
had  been  offered  to  him  as  early  as  December,  1904,  at  the  fixed  price 
of  $90  a  share,  and  at  this  time  he  could  also  have  purchased  Garrison's 
stock  at  the  same  figure  per  share ;  but  he  declined  to  buy,  saying  that 
he  thought  Garrison  should  get  more  for  it     Garrison  himself  tes- 
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tified  that  when  he  gave  the  option  on  his  stock  at  115  he  told  Durant 

that  the  latter  was  optimistic  about  the  outlook ;  to  go  ahead,  that  he 

.  would  take  a  fixed  price  for  his  stock,  and,  if  any  profit  was  made 

over  and  above  that,  Durant  could  take  it  and  do  with  it  as  he  pleased. 

In  1907  the  Sovereign  Bank  began  pressing  for  the  amount  due  it 
from  the  company,  aggregating  about  $180,000,  in  addition  to  the 
$100,000  mortgage.  It  being  difficult  or  impossible  to  obtain  other 
credit,  Durant  resumed  negotiations  with  the  Union  Bag  &  Paper 
Company  in  an  endeavor  to  make  a  lease  of  the  property  to  it,  or  a 
sale  of  half  the  stock,  with  an  option  on  the  balance,  and  made  such 
an  offer  subject  to  the  approval  of  the  stock  and  bondholders.  These 
negotiations  ended,  however,  when  the  Sovereign  Bank  went  into 
liquidation,  which  took  place  January  18,  1908.  Durant  wrote  to 
McManus  on  January  20,  1908,  advising  him  of  the  bank's  failure, 
and  telegraphed  him  to  meet  him  in  New  York,  at  the  Lotus  Club, 
which  he  did  on  January  23d,  when  they  had  a  conference  over  the 
financial  situation.  McManus  suggested  contesting  foreclosure  pro- 
ceedings by  the  use  of  every  legal  delay  possible,  until  better  times 
financially  arrived.  Durant  did  not  see  much  hope  in  this,  but  said 
that  he  had  a  line  of  action  in  mind,  and  that  by  reason  of  the  rela- 
tions between  Sheldon  and  himself  he  thought  he  could  find  means 
of  escaping  the  catastrophe  which  was  facing  them.  At  a  later  meet- 
ing Durant  said  that  he  was  getting  along  with  the  matter,  and  hoped 
to  make  arrangements  by  which  he  could  get  notes  of  the  Union  Bag 
&  Paper  Company  or  some  equally  good  company  for  the  stock  at 
par,  and  asked  if  McManus  and  his  associates  would  accept  such 
notes,  to  which  McManus  replied  that  he  would  take  the  responsibility 
of  saying  yes.  McManus  gives  the  date  of  this  interview  as  February 
14th.  At  that  time  McManus  told  Durant  of  an  idea  he  had  for  inter- 
esting English  capital  in  the  company,  but  said  that  it  was  only  a 
remote  chance.  McManus  testified  that  at  no  time  up  to  this  date  had 
Durant  suggested  he  was  receiving  a  different  compensation  from  the 
other  stockholders. 

Shortly  thereafter  powers  of  attorney  were  prepared  and  delivered 
to  McManus  by  Garrison  and  Mrs.  Archer,  and  McManus  claims  that 
these  papers  were  represented  by  Durant  as  having  been  drafted  by 
Sheldon,  although  Sheldon  denies  that  he  had  done  so.  Durant  tel- 
egraphed to  McManus  to  deliver  the  papers  to  Sheldon,  which  was 
done,  at  which  time  McManus  claims  that  Sheldon  said  that  he  ex- 
pected the  entire  matter  would  be  closed  shortly;  that  Durant  had 
failed  to  appreciate  in  the  beginning  the  amount  of  working  capital 
that  would  be  necessary;  that  he  had  had  very  little  business  ex- 
perience, and  that  he  (Sheldon)  had  loaned  Durant  the  money  to  go 
into  the  enterprise,  besides  other  moneys  to  a  total  of  about  $100,- 
000.  Then,  on  April  13,  1908,  at  Sheldon's  office,  notes  of  the  Union 
Bag  &  Paper  Company  to  the  order  of  McManus,  Garrison,  and 
Mrs.  Archer,  dated  April  10,  1908,  payable  in  one  year,  were  delivered 
to  McManus  for  the  respective  amounts  of  their  stock  holdings  in 
the  St.  Gabriel  Company  at  par.  Note  No.  1  was  made  out  to 
McManus,  for  $10,000;  note  No.  2,  to  McManus,  for  $13,000;  note 
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No.  3,  to  Garrison,  for  $6,500;  and  note  No.  4,  to  Mrs.  Archer  for 
$10,000.    These  notes  bore  the  following  statement  upon  their  face: 

"This  note  Is  one  of  a  series  of  19  notes  made  by  tbe  Union  Bag  &  Paper 
Company  and  numbered  consecutively  from  1  to  19  indnstTe,  aggregating 
$200,000  of  principal,  all  of  which  are  secured  by  a  pledge  of  1,330  fully  paid 
shares  of  the  capital  stock  of  the  St.  Gabriel  Lumber  Company,  Limited,  of  the 
par  value  of  $100  each." 

On  receiving  the  notes  McManus  made  some  comment  on  this  state- 
ment ai^earing  on  the  face  of  the  note,  but  no  information  was  volun- 
teered him  respecting  it,  and  he  raised  no  further  question  in  reference 
thereto.  Garrison,  however,  after  receiving  his  note,  wrotie  to  Shel- 
don for  information,  and  for  a  copy  of  the  instrument  of  pledge,  in 
response  to  which  Sheldon  answered  his  questions,  none  of  which  had 
to  do  with  the  consideration  for  the  sale  of  the  stock,  however.  He 
also  quoted  a  clause  from  the  instrument  of  pledge.  Garrison  re- 
peated his  request  for  a  copy  of  the  instrument  of  pledge  itself,  which 
was  finally  sent  him  on  April  21,  1908.  This  instrument  of  pledge  re- 
cited the  making  of  the  19  notes  in  question,  and  the  pledge  by  the 
Union  Bag  &  Paper  Company  of  1,330  shares  of  stock  of  the  St. 
Gabriel  Lumber  Company,  Limited,  as  security  therefor,  made  to  the 
National  Trust  Company,  Limited,  dated  April  10,  1908.  Six  of  these 
notes,  numbered  5  to  10,  inclusive,  amounting  to  $72,063,  were  shown 
therein  to  be  payable  to  Wm.  C.  Sheldon  &  Co.,  and  the  remaining  9 
notes,  amounting  to  $88,436,  were  payable  to  Howard  M.  Durant. 
Garrison  wrote  to  Durant,  asking  for  an  explanation  of  the  sale,  but 
received  no  reply.  Oft  July  15,  1908,  Durant  answered  a  letter  of 
June  10th  from  McManus,  and  also  one  of  July  2d;  the  delay,  he 
claimed,  being  due  to  his  traveling.  He  would  not  answer  McManus' 
questions  as  to  the  terms  of  the  sale  definitely,  as  he  said  it  was  not 
in  his  power  to  do  so,  but,  even  if  it  were,  he  failed  to  see  how  the 
matter  concerned  either  him  or  Garrison : 

"The  transaction  you  allude  to  was  a  perfectly  simple  one,  by  which  yoi> 
and  he  sold  your  St  Gabriel  Lumber  Company  stock  at  par,  and  this  after 
both  you  and  he  had  expressed  a  wlUinpfness  to  take  lesa  Tou  know  very 
well  that  you  were  both  very  glad  to  get  the  price  you  did,  especially  so  at  the 
time  and  under  the  circumstances.  I  note  that  you  state  it  was  the  under- 
standing of  yourself  and  Mr.  Garrison  that  each  stockholder  was  to  receive 
Identically  the  same  amount  for  his  stock.  I  can  only  say  that  neither  of  you 
ever  had  any  such  thing  Intimated  by  me,  and,  moreover,  you  yourself,  in  an 
interview  with  the  writer  at  the  Lotus  Club  previously  to  the  passing  of  the 
options  on  the  stock,  openly  said  that  you  were  not  concerned  in  what  became 
of  stock  other  than  your  own.  It  seems  to  me,  tf  youi  would  turn  your 
thoughts  to  what  would  have  happened  to  your  stock  if  it  had  not  been  for 
me,  you  would  cease  to  be  curious  as  to  other  details.  I  regret  very  much 
if  my  letter  seems  unsatisfactory  and  curt,  but  when  I  think  that  the  stock 
belonging  to  yourself  and  your  friends  would  practically  have  been  forfeited 
more  than  once  through  foreclosure  proceedings  If  I  had  not  protected  it  along 
with  my  own,  I  must  confess  to  not  feeling  very  amiable.  I  may  say  in  con- 
clusion that  you  could  not,  so  far  as  I  can  see,  have  received  more  for  your 
stock  than  you  did." 

At  an  accidental  meeting  between  Garrison  and  Durant  in  New- 
York,  Durant  said  that  he  had  assumed  a  great  deal  of  obligation  ia 
the  matter  and  Sheldon  had  to  have  his  "rake-off";   there  was  very- 
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little  left — something  like  1  per  cent  or  2  per  cent.  Garrison  insisted 
that  they  were  all  entitled  to  a  proportionate  share  of  whatever  had  been 
realized  upon  the  sale,  which  idea  Durant  repudiated  absolutely.  Aft- 
er McManus  had  delivered  the  certificates  of  stock  and  powers  of  at- 
torney, he  heard  nothing  more  from  Durant,  and  it  was  not  until  he  vis- 
ited Sheldon's  office  on  April  10th  that  he  learned  the  treasurer  of  the 
Bag  &  Paper  Company  had  said  that  the  deal  had  been  closed ;  but  he 
got  no  further  word  until  he  returned  to  Sheldon's  office  again  on  the 
13th  of  that  month,  when  he  received  the  notes.  At  a  meeting  at  the 
Lotus  Club,  Durant  told  McManus  that  he  had  made  himself  responsi- 
ble for  a  lot  of  things,  that  he  had  been  obliged  to  pay  a  commission  to 
Sheldon,  and  that  all  that  was  left  was  1  per  cent,  or  2  per  cent.  Mc- 
Manus in  his  testimony  denied  the  statement  in  Durant's  letter,  hereto- 
fore quoted,  as  to  what  was  said  at  the  Lotus  Club  interview.  It  was 
not  until  an  action  was  commenced  in  the  New  Jersey  Court  of  Chan- 
cery for  an  accounting  and  to  impress  the  purchase  notes  with  a  trust 
that  the  plaintiffs  learned  for  the  first  time  of  the  real  terms  upon  which 
the  sale  to  the  Union  Bag  &  Paper  Company  had  taken  place. 

It  then  appeared,  as  now  appears  from  this  record  as  well,  by  the 
testimony  o£  Edgar  G.  Barrett,  now  president  of  the  Union  Bag  &  Pa- 
per Company,  and  its  vice  president  at  the  time  of  the  consummation 
of  the  deal  in  question,  that  on  March  7,  1908,  the  Union  Bag  &  Paper 
Company  made  Durant  a  proposition  to  purchase  the  entire  capital 
stock  of  the  St.  Gabriel  Lumber  Company  as  issued,  consisting  of  1,330 
shares,  of  $100  each,  for  the  sum  of  $200,000,  payable  in  the  Bag  Com- 
pany's promissory  notes  of  $33,333.33  each,  payable  in  1,  3,  4,  5,  6,  and 
7  years  from  date  with  interest  at  6  per  cent,  payable  to  bearer  or  to 
the  order  of  Durant,  or  such  person  as  he  might  designate,  the  stock 
to  be  delivered  to  the  National  Trust  Company,  Limited,  and  indorsed 
in  blank,  and  held  as  collateral  security  for  the  payment  of  the  notes 
in  question.  The  Bag  Company  was  to  pay  off  the  direct  advances 
fnade  by  the  Sovereign  Bank  to  the  St.  Gabriel  Lumber  Company  for 
the  curient  season's  operations,  estimated  to  amount  to  $4.S,000,  and 
was  to  take  over  the  logs  cut  during  the  past  season  and  then  in  the 
woods  and  lakes,  paying  for  them  in  cash,  and  for  the  provisions,  feed, 
etc.,  on  hand,  estimated  to  amount  to  $25,000.  Durant  was  to  asstune 
all  the  debts  and  liabilities  of  the  St.  Gabriel  Lumber  Company,  includ- 
ing the  indebtedness  to  the  bank,  with  the  exception  of  the  mortgage 
loan  of  $100,000,  and  in  consideration  thereof  was  to  receive  all  the 
live  and  liquid  assets,  namely,  all  the  manufactured  lumber  and  ac- 
counts receivable,  and  cash  on  hand  or  possessed  by  the  Lumber  Com- 
pany, all  of  which  were  to  be  transferred  to  Alex.  MacLaurin,  to  be 
held  in  trust  by  him  for  Durant  until  all  the  Lumber  Company's  debts 
and  liabilities  had  been  duly  paid  and  discharged,  when  they  were  to 
be  turned  over  to  Durant.  The  Bag  Company  was  to  guarantee  the 
$100,000  advance  of  the  Sovereign  Bank,  and  Durant  was  to  deposit 
some  of  the  purchase  notes  in  MacLaurin's  hands,  to  be  held  by  the 
latter,  so  that,  in  the  event  of  the  liquid  and  live  assets  not  being  suffi- 
cient to  pay  the  liabilities  of  the  St.  Gabriel  Lumber  CcMnpany,  any 
deficiency  might  be  deducted  from  said  notes. 
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Negotiations  for  the  purchase  of  this  property  had  gone  on  for  quite 
a  few  years  with  the  Bag  Company,  which  would  only  do  business  on 
the  basis  of  getting  all  the  stock  of  the  company,  although  Durant  had 
proposed  the  purchase  of  one-half  the  stock  and  an  option  on  the  oth- 
er half.  The  failure  of  the  Sovereign  Bank  of  Canada  quickened  the 
desire  of  both  parties  apparently  to  bring  about  a  purchase  of  the  Lum- 
ber Company  property,  and  the  Bag  Company  was  then  willing  to  do 
business,  as  they  figured  they  could  get  the  property  without  paying 
cash,  which  was  acceptable  to  Durant,  since  one  of  the  features  of  the 
plan  contemplated  the  satisfying  of  the  Sovereign  Bank's  mortgage,  or 
guaranteeing  it,  and  thus  preventing  foreclosure.  Durant  accepted  the 
proposition  made  by  the  Bag  Company  in  writing  on  March  17,  1908, 
subject  to  certain  minor  modifications.  In  the  course  of  his  letter  of 
acceptance  Durant  said : 

"I  expect  to  be  able  to  deliver  all  the  outstanding  stock  of  the  St.  Gabriel 
Lumber  Company,  Limited,  bnt  have  not  been  able  to  give  this  matter  the 
necessary  attention  since  I  received  your  letter.  At  that  time,  however,  I 
understood  from  Mr.  Mitchell  and  your  Mr.  Barrett  tiiat  the  10  days  allowed 
me  would  be  extended." 

It  will  be  seen  that  on  the  actual  closing  of  the  transaction  the 
amounts  of  the  notes  were  modified,  so  as  to  provide  for  payment  at 
the  end  of  the  first  year  of  a  sufficient  sum  to  pay  for  all  the  plaintiffs' 
stock ;  that  the  next  notes  were  made  to  an  aggregate  of  $72,063.90,  to 
pay  Durant's  indebtedness  to  Win.  C.  Sheldon  &  Co. ;  and  that  the  re- 
maining notes  were  made  in  amounts  agreed  upon  to  Durant's  own  or- 
der, "fhe  Union  Bag  &  Paper  Company  agreed  in  writing  to  the  modi- 
fications suggested  by  Durant. 

It  appears  from  the  testimony  of  Sheldon  that  his  firm  (Wm.  C.  Shel- 
don &  Co.)  had  a  debit  against  Durant  for  which  it  held  stock  of  the  St. 
Gabriel  Lumber  Company  belonging  to  him  as  security,  and  that  after 
he  had  received  from  McManus  the  shares  of  stock  belonging  to  plain- 
tiffs, with  the  executed  powers  of  attorney,  he  delivered  all  the  stock  to 
Victor  E.  Mitchell,  who  was  the  attorney  for  the  Union  Bag  &  Paper 
Company,  and  who  also  appears  to  have  represented  Durant  and  the 
St.  Gabriel  Lumber  Company.  He  was  unable  to  explain  why  this 
transfer  was  made  to  Mitchell,  instead  of  directly  to  the  Bag  Company ; 
he  being  one  of  its  directors.  Sheldon  denied  that  he  had  received  any 
profit,  commission,  or  compensation  of  any  kind  in  connection  with  this 
transaction,  and  said  that  all  that  his  firm  got  were  the  notes  to  the 
amount  of  $72,063.90,  representing  payment  of  Durant's  indebtedness 
to  them.  He  also  testifies  that  the  outstanding  note  (No.  16)  for  $13,- 
333.34,  is  held  by  Barrett  as  security  for  the  payment  by  Durant  of 
the  debts  and  liabilities  of  the  St.  Gabriel  Lumber  Company  which  he 
assumed  at  the  time  of  the  sale.  On  being  called  for  the  defense  Shel- 
don testified  that  he  delivered  the  stock  in  question  to  Mitchell  pursuant 
to  Durant's  instructions,  and  assumed  he  was  then  turning  it  over  to 
the  Bag  Company.  The  indebtedness  of  Durant  to  his  company  was 
practically  the  result  of  a  loan  which  he  had  made  to  Durant  to  enable 
the  latter  to  invest  the  original  $50,000  in  this  enterprise. 

The  testimony  of  Garrison  and  McManus  is  to  the  effect  that,  while 
they  knew  in  a  general  way  that  the  sale  of  their  stock  was  to  be  made 
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to  the  Union  Bag  &  Paper  Company,  at  no  time  had  they  the  slightest 
information  of  the  details  of  the  sale  as  it  finally  went  through,  nor 
did  they  ever  acquire  such  information  until  the  real  situation  was  dis- 
closed in  their  New  Jersey  suit,  nor  did  they  ever  know  or  have  reason 
to  suspect  that  Durant  was  realizing  more  than  par  for  their  stock. 
Durant's  testimony  for  the  defense  does  not  materially  conflict  with 
that  of  the  plaintiffs  as  to  the  initiation  of  the  company,  or  the  unsuc- 
cessful efforts  to  effect  a  sale  to  the  Union  Bag  &  Paper  Company. 
The  first  vital  difference  between  them  comes  in  Durant's  version  of 
his  conversation  in  January,  1908,  with  McManus.  He  says  that  Mc- 
Manus  then  proposed  that  they  delay  any  foreclosure  proceedings 
which  the  Sovereign  Bank  might  bring,  but  that  he  replied  that  noth- 
ing of  the  sort  could  be  done  in  view  of  the  agreements  between  him 
and  the  bank,  and  that  because  of  their  relations  such  a  course  of  ac- 
tion would  not  be  proper.  Durant  then  asked  McManus  if  he  would 
be  willing  to  take  par  for  his  stock  if  he  could  so  arrange  it,  and  testi- 
fies that  McManus  replied  that  he  would  be  very  glad  to  do  so  if  he 
could  obtain  par  in  the  form  of  cash  or  short  time  notes,  but  that  he 
would  much  prefer  cash,  and  that  Garrison  would  be  glad  to  do  the 
same.  Durant  claims  he  then  said :  "Well,  then,  I  can  proceed  on  the 
assumption  that  you  will  take  par  for  your  stock,  and  go  ahead  on  the 
deal?"  to  which  he  says  McManus  replied,  "Yes,"  and  then  asked, 
"Why  can't  I  go  in  with  you  and  Sheldon  on  this  deal?"  to  which  Dur- 
ant says  he  answered,  "You  can;  you  are  perfectly  welcome  to  go 
into  any  deal  that  I  make,  if  you  will  share  the  same  responsibilities." 
He  then  says  that  McManus  asked  him  how  much  he  was  going  to  get 
for  his  stock,  but  before  Durant  could  answer  that  question  he  with- 
drew it,  saying: 

"After  all,  It  is  no  business  of  mine  what  you  get  for  your  stock,  so  long 
as  I  get  par  for  ouis." 

He  withdrew  his  question  and  absolutely  declined  going  in  on  any 
new  deal,  saying  neither  he  nor  Garrison  wanted  to  take  any  further 
responsibility.  Durant  says  he  then  offered  to  go  in  with  McManus 
on  any  scheme  he  might  suggest;  but  the  only  thing  the  latter  could 
offer  was  holding  off  the  bank.  Durant  claims  that  at  this  time  he  ex- 
plained to  McManus  that  the  former's  interest  would  have  to  remain 
in  the  company  for  some  time ;  that  "I  did  not  know  what  I  would  ul- 
timately receive  out  of  the  thing ;  that  in  the  way  the  thing  would  have 
to  be  carried  out  I  would  have  to  stay  in  the  company — stand  by  the 
company  or  in  connection  with  it."  He  said  that  he  thought  that  the 
papers  which  were  signed  had  been  dictated  to  him  by  Sheldon.  Dur- 
ant says  that,  when  he  met  McManus  after  the  transaction  had  been 
closed,  the  latter  said  that  he  and  his  associates  did  not  know  about 
this  $200,000  being  received  for  the  stock  of  the  company  and  that  they 
wanted  an  explanation  of  it    Durant  then  proceeds  to  testify : 

"There  were  lots  of  esi>enses  to  be  Incurred,  there  were  UabllitleB  to  be  in- 
curred, there  were  lawsuits  which  I  had  to  meet,  and  whether  I  won  or  lost 
there  would  be  expenses,  and  many  things  of  that  nature,  and  I  said,  'Any- 
way, it  has  nothing  to  do  with  you  that  I  can  see.'  He  said,  'Oh,  yes,  he 
thought  it  had;   that  they  were  entitled  to  an  explanatlmi  as  to  that;'   to 
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which  I  replied  tJiat  I  did  not  see  how  he  was  entitled  to  any  explanation — 
that  If  there  had  been  a  million  dollars  over  It  was  mine  without  any  explana- 
tion. I  said,  'As  a  matter  of  fact,  as  near  as  I  can  Judge,  there  will  be  very 
little  left  when  this  is  all  through  and  done,  but  whether  there  Is  or  not  does 
not  concern  you;  yon  refused  to  take  any  liability,  and  were  satisfied  and 
expressed  a  desire  to  get  par  for  your  stock,  and  you  made  this  remark,' 
which  I  repeated  here,  'you  at  one  time  said,  "Why  couldn't  you  go  In  with 
Sheldon  and  myself?"  '  In  explanation  of  that  I  may  say  here  there  was  noth- 
ing to  go  in  with  Sheldon  and  myself.  There  was  nothing  to  be  gained  by 
any  further  Interview,  and  as  I  left  and  went  to  the  door  I  said,  'You  think 
I  have  skinned  you,  do  you?'  He  said,  'No;  I  don't  want  to  think  that'  I 
forget  what  the  final  words  were— probably  good  day,  or  good-bye,  or  some- 
thing of  that  sort" 

According  to  the  agreement  entered  into  at  Montreal,  April  18,  1908, 
between  the  St.  Gabriel  Lumber  Company,  Limited,  Howard  M.  Dur- 
ant,  and  Alex.  MacLaurin,  the  trustee,  the  debts  of  the  St.  Gabriel 
Lumber  Company,  assumed  by  Durant,  amounted  to  $96,981.06,  and 
the  live  or  liquid  assets  thereof,  acquired  by  Durant  under  the  agree- 
ment, amounted  to  $94,329.81.  Durant,  however,  claims  that  this 
amount  never  has  been  realized  for  the  property  shown  on  the  sched- 
ules. His  liability  under  the  agreement  never  has  been  determined, 
and  he  does  not  know  whether  it  will  result  in  a  profit  or  a  loss ;  note , 
No.  16  still  being  deposited  with  the  Trust  Company  to  secure  the  Bag 
Company  for  any  debit  whatever.  On  cross-examination,  Durant  could 
not  recollect  having  communicated  to  McManus,  after  the  failure  of  the 
Sovereign  Bank,  the  details  of  his  n^otiations  with  the  Bag  Company 
from  October,  1907 ;  but  he  did  admit  that,  when  he  had  his  interview 
with  McManus  in  New  York  on  March  12th,  he  had  received  the  writ- 
ten proposition  of  the  Bag  Company  dated  March  7th.  He  admitted 
the  giving  of  the  notes  to  Wm.  C.  Sheldon  &  Co.  in  payment  of  his  in- 
debtedness, which  had  been  running  over  a  period  of  years.  It  also  ap- 
pears that  out  of  note  No.  16,  still  due  and  unpaid,  he  had  assigned 
$5,000  to  Sheldon  because  of  some  claim  or  loss  on  Sheldon's  part,  the 
exact  nature  of  which  is  difficult  to  gather  from  the  evidence.  He 
claims  that  when  he  talked  with  McManus  on  March  12,  19^,  he  did 
not  know  how  much  he  was  to  receive  for  his  own  stock.  He  was 
unable  to  state  definitely  how  much  he  would  realize,  or  what  the  price 
per  share  was  which  would  be  paid  him,  for  his  stock,  although  he  said 
it  would  be  less  than  150.  He  says  that  McManus  never  asked  him 
what  the  Bag  Company  was  going  to  pay  for  the  St.  Gabriel  Lumber 
Company  stock,  nor  what  liabilities  he  would  have  to  assume. 

The  aggregate  of  the  notes  received  by  Durant  for  the  sale  of  $93,- 
500  of  stock  was  $160,500,  of  which  $13,333.34  is  still  unpaid.  On 
the  basis  of  the  total  amount  of  the  notes,  he  would  have  received 
$171  a  share  for  his  stock,  as  is  shown  by  computation;  while  on  the 
basis  of  what  he  has  been  actually  paid,  he  has  received  $156  a  share. 
There  is  a  letter  in  evidence,  written  by  Durant  to  the  Bag  Company 
on  February  14,  1908,  in  which  he  says  that  he  figures  the  liquid  assets 
to  amount  to  something  over  $20,000  more  than  the  indebtedness.  It 
appears  that  Durant  was  the  practical  manager  and  the  experienced 
man  in  charge  of  the  affairs  of  the  St.  Gabriel  Company ;  none  of  the 
plaintiffs  having  had  any  experience  in  the  business,  nor  undertaking 
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in  any  way  to  actively  participate  in  the  management  or  control  of  the 
company,  which  always  remained  under  the  complete  direction  of 
Durant.  No  dividends  ever  were  paid  on  the  stock  of  the  company, 
and  the  only  investor  who  ever  realized  anything  in  the  way  of  profit 
during  the  life  of  the  company  was  Durant,  in  the  shape  of  salary  dur- 
ing its  continuance,  and  from  the  price  he  realized  upon  the  sale  of 
the  stock. 

While  it  is  true  that  Durant  had  personally  guaranteed  the  loan  of 
credit  with  the  Sovereign  Bank  to  the  amount  of  $175,000  on  January 
30,  1907,  he  wrote  on  April  23,  1907,  to  McManus  saying : 

"The  bank  here  Insists  on  my  guaranteeing  their  loan  to  the  St.  Gabriel 
Xiumber  Company,  and  I.  have  about  made  up  my  mind  that  there  Is  no  way 
out  of  It  I(  this  is  done,  It  would  be  only  right  that  all  the  other  stockhold- 
ers should  join  me  in  the  guaranty ;  but  this  I  suppose  they  will  not  wish  to 
do.  In  connection  with  the  above  I  feel  that  it  la  time  to  say  that  I  am  not 
receiving  a  salary  adequate  to  the  work  done  and  the  responsibility  incurred, 
and  I  wish  the  salary  to  be  raised  to  $8,000  a  year,  commencing  with  the  cur- 
rent fiscal  year.  There  is  now  no  reason  why  this  should  not  be  done,  for, 
while  we  did  not  meet  with  anticipated  results  at  the  start,  we  are  more  than 
doing  so  now." 

McManus  and  Garrison,  who  was  not  then  a  director,  agreed  to  the 
increase  in  Durant's  salary  to  $8,000,  and  he  received  such  salary 
thereafter ;  they  not  knowing  at  the  time  they  agreed  to  such  increase 
that  Durant  had  already  actually  obligated  himself  months  before  to 
guarantee  the  company's  indebtedness  to  the  bank. 

[1]  This  is  not  the  ordinary  case  of  misrepresentation,  by  which  ad- 
vantage is  taken  of  a  seller,  for  there  is  no  proof  of  any  actual  mis- 
statement by  Durant  of  the  terms  of  the  purchase  by  the  Bag  Com- 
pany of  the  stock  in  the  St.  Gabriel  Company.  The  question  whether 
or  not  the  plaintiffs  are  entitled  to  hold  Durant  to  an  accounting  must 
depend  on  the  answer  to  the  question  whether  he  was  under  any  duty 
to  the  plaintiffs  of  disclosure  to  them  of  the  exact  terms  and  condi- 
tions of  the  sale  of  the  stock  in  the  St.  Gabriel  Company  to  the  Bag 
Company,  and  the  other  conditions  of  that  sale  by  which  the  St.  Ga- 
briel Company  parted  with  all  its  property  and  its  business  devolved 
upon  the  Bag  Company.  This  is  not  a  case  of  a  large  corporation, 
with  many  stockholders  dealing  with  each  other  at  arm's  length,  where 
each  was  at  liberty  to  do  as  he  pleased  with  his  stock,  regardless  of 
its  effects  upon  the  other  stockholders,  and  where,  being  upon  an  equal 
footing,  no  special  trust  or  confidence  was  reposed  in  any  particular 
stockholder.  The  St.  Gabriel  Company  was  a  comparatively  small 
corporation,  whose  stock  at  the  time  of  the  occurrences  complained 
of  was  controlled  by  Durant,  who  owned  about  70  per  cent  thereof ; 
the  remaining  30  per  cent,  being  owned  by  McManus,  his  sister  (Mrs. 
Archer),  and  Garrison,  and  as  McManus  acted  for  his  sister,  as  well 
as  for  himself,  there  were  but  three  persons  who  ever  were  consulted 
in  the  slightest  degree  about  the  company's  business.  Of  these,  Durant 
was  not  only  the  president,  manager,  and  a  director,  but  exercised  ex- 
clusive and  unquestioned  sway  over  the  affairs  and  policy  and  busi- 
ness of  the  company,  and,  being  the  only  one  interested  who  had  any 
practical  experience  in  lumbering,  his  domination  was  never  questioned 
by  his  associates. 
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The  relations  between  the  parties  appear  to  have  been  always  cor- 
dial down  to  the  discovery  of  the  real  terms  of  the  sale,  and  the  con- 
fidence of  Garrison  and  McManus"in  Durant  was  never  shaken  until 
then.  So  he  not  only  did  not  furnish  them  with  the  details  of  his 
earlier  negfotiations  with  the  Bag  Company,  but  they  never  pressed 
him  for  information  on  the  subject,  being  content  to  trust  his  judg- 
ment and  skill.  He  was  receiving  a  considerable  salary  for  his  serv- 
ices as  president  and  manager,  and  while  the  results  of  the  investment 
had  not  answered  the  expectations  of  the  parties,  they  do  not  seem 
to  have  found  fault  with  his  business  sagacity.  It  is  quite  evident  that 
the  Bag  Company  always  was  considered  a  possible  purchaser  of  the 
property,  and  it  is  also  quite  plain  that  the  minority  stockholders  soon 
became  willing,  if  not  anxious,  to  sell  their  stock,  and  indicated  that 
willingness  by  offering  it  to  Durant  at  $90  and  $115  at  different  times. 
It  is  Durant's  contention,  and  has  steadily  been  so,  as  indicated  by 
his  correspondence,  that  because  Garrison  and  McManus  were  willing 
to  take  par  for  their  stock  they  should  be  satisfied  to  get  par,  regard- 
less of  what  profit  Durant  made  therefrom,  and  regardless  of  what 
price  he  got  for  his  own  stock.  But  this  view  overlooks  entirely  the 
fact  that,  while  Garrison  and  McManus  may  well  have  been  content 
to  take  par  for  their  stock,  it  was  only  because  they  saw  no  way  of 
getting  any  more,  and  there  is  no  reason  to  believe  that  they  would 
have  been  willing  to  take  par,  if  they  knew  the  Bag  Company  was 
buying  their  stock  from  Durant  and  paying  him  $150  a  share  for  it. 

As  the  Bag  Company  assumed  none  of  the  obligations  of  the  St 
Gabriel  Company,  but  they  were  all  taken  over  by  Durant,  except 
the  Sovereign  Bank  mortgage,  and  as  he  took  in  return  ^e  liquid  as- 
sets of  the  company,  it  is  plain  that  the  Bag  Company,  in  paying  $200,- 
000  for  $133,(X)0  of  stock,  was  paying  practically  $150  a  share.  It 
is  quite  true  that  Durant  for  some  years  had  been  doing  all  the  financing 
of  the  St.  Gabriel  Company,  and  that  McManus  and  Garrison,  after 
arranging  a  first  loan  of  $10,000  for  the  company,  felt  thereafter  that 
they  were  under  no  obligation  to  raise  any  more  capital  for  the  com- 
pany, and  that  Durant,  as  manager,  should  do  so.  It  is  quite  true, 
also,  that  Durant  guaranteed  the  liabilities  of  the  corporation  to  the 
Sovereign  Bank  of  Canada  to  the  extent  of  $175,000,  but  for  this 
he  was  given  an  extra  salary  of  $3,000  a  year.  It  is  characteristic  of 
Durant's  lack  of  appreciation  of  any  duty  of  disclosure  which  he  owed 
to  his  associates  that  he  obtained  this  increase  of  salary  on  the  state- 
ment that  he  would  be  obliged  to  guarantee  the  indebtedness,  conceal- 
ing from  them  the  fact  that  he  had  already  actually  assumed  the  ob- 
ligation some  three  months  before.  It  is  also  true  that  the  plaintiffs 
received  pay  for  their  stock  in  short  term  notes,  while  Durant  paid 
off  his  obligations  to  Sheldon  &  Co.  by  the  middle  term  notes,  and 
kept  the  long  term  notes  for  himself.  But  this  may  well  have  been 
done  to  satisfy  the  plaintiffs  and  the  more  readily  obtain  the  transfer 
of  their  stock,  and  there  is  no  suggestion  that  any  of  the  notes  at 
any  time  were  anything  else  than  gilt-edged  security. 

Durant  claims  that,  because  he  took  over  the  liquid  assets  of  the 
St  Gabriel  Company  and  undertook  the  payment  of  its  debts,  thereby 
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incurring  a  greater  risk  than  that  devolving  upon  his  associates,  he  is 
entitled  to  more  consideration  than  they  were,  and  should  be  paid  for 
the  burden  he  assumed.  But  all  this  contention  is  met  by  the  answer 
that  if  he  had  told  the  full  details  of  the  proposed  sale  to  his  associ- 
ates they  might  have  been  ready  to  take  their  share  of  the  risk,  and, 
indeed,  there  is  no  reason  why  they  should  not  have  been  perfectly 
willing  to  do  so,  in  view  of  the  large  additional  compensation  which 
would  have  been  paid  them  for  their  stock.  If  the  plaintiffs  had 
known  at  the  time  that  the  Bag  Company  was  willing  to  pay  them 
nearly  $20,000  more  for  their  stock  holdings,  there  can  be  no  doubt 
what  their  answer  would  have  been  if  they  had  been  asked  to  partici- 
pate in  the  whole  deal.  If,  on  the  other  hand,  after  such  disclosure, 
plaintiffs  had  been  unwilling  for  any  reason  to  take  their  proportionate 
share  in  the  transaction,  Durant  would  then  have  been  at  perfect  lib- 
erty to  go  ahead  and  carry  it  through,  paying  plaintiffs  par  for  their 
stock  and  making  the  profit  for  himself.  But  I  think  that,  as  be- 
tween parties  sustaining  the  relationship  to  each  other  that  Durant 
(the  majority  stockholder  and  in  absolute  control  of  the  company)  did 
towards  Garrison,  McManus,  and  Mrs.  Archer  (the  minority  stock- 
holders), who  were  absolutely  dependent  upon  his  business  judgment 
and  integrity,  Durant  owed  a  duty  of  full  and  complete  disclosure 
which  upon  this  record  he  never  sought  to  discharge. 

It  is  impossible  to  resist  the  conclusion  that,  knowing  that  plaintiffs 
would  be  glad  to  take  par  for  their  stock,  while  they  were  ignorant  of 
any  better  market  for  it,  he  made  the  best  terms  that  he  could  for  the 
sale  of  all  the  stock  of  the  company,  not  merely  realizing  a  higher  price 
for  his  own  stock,  but  making  a  profit  upon  the  investment  of  his 
associates  as  well.  Such  a  course  of  action  is  opposed  to  sound  busi- 
ness morality  and  should  find  no  support  in  law.  Durant  never  gave 
any  intimation  to  his  associates  that  he  was  trafficking  in  their  stock, 
or  that  he  proposed  to  deal  with  it  as  his  own.  When  the  option  was 
given  in  1905,  it  was  given  in  Durant's  name.  When  the  sale  took 
place  in  1908,  Durant's  name  nowhere  appears  in  the  powers  of 
attorney  or  in  any  other  paper  in  connection  with  the  sale,  and  in  his 
very  answer  in  this  suit  Durant  denied  that  he  was  the  purchaser  of 
the  stock,  although  the  court  has  found  to  the  contrary, 

A  case  having  many  features  in  common  with  the  one  at  bar  is 
that  of  Strong  v.  Repide,  213  U.  S.  419,  29  Sup.  Ct.  521,  53  L.  Ed. 
853.  In  that  case  Mrs.  Strong  was  the  owner  of  800  shares  of  the  cap- 
ital stock  of  the  Philippine  Sugar  Estates  Development  Company,  Lim- 
ited, which  were  sold  and  delivered  by  her  agent  to  the  defendant. 
She  sued  to  recover  them  from  the  defendant  on  the  ground  that 
he  had  fraudulently  concealed  from  her  agent  facts  affecting  the  value 
of  the  stock.  Repide  was  the  owner  of  30,400  out  of  42,032  shares  is- 
sued by  the  company,  was  a  director  thereof,  and  its  administrator 
general.  The  company  was  one  of  the  owners  of  the  "friars'  land," 
and  Repide  had  rejected  the  government's  offer  for  the  purchase  of 
the  lands  owned  by  the  company  without  any  consultation  with  the 
minority  stockholders.  He  kept  insisting  upon  a  higher  price  than 
the  government  was  willing  to  pay  until  the  other  owners  agreed  to 
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pay  him  $335,000  out  of  their  purchase  price,  and  the  government 
agreed  to  exclude  1000  hectares  out  of  the  sale  by  his  company.  The 
contract  of  sale  was  signed  by  Repide  as  attorney  in  fact  for  his  com- 
pany in  December,  1903.  The  negotiations  for  the  purchase  had  been 
proceeding  for  some  time ;  the  government  first  beginning  to  make  in- 
quiries about  a  possible  sale  in  1902,  and  making  an  offer  for  the 
property  July  5,  1903.  The  possibility  of  government  purchase  was 
all  this  time  a  matter  of  public  notoriety.  While  the  negotiations  were 
progressing,  and  before  the  final  offer  was  made,  Repide  took  steps  to 
purchase  Mrs.  Strong's  shares,  which  were  in  the  possession  of  her 
agent,  and,  without  disclosing  any  of  the  information  in  his  possession 
as  to  the  progress  of  the  negotiations  for  the  sale  o£  the  company's  land, 
was  able  to  purchase  Mrs.  Strong's  stock  on  October  10,  1903,  for 
$16,000  Mexican  currency,  while  within  2%  months  the  shares  were 
worth  $76,256  U.  S.  currency.  No  misrepresentations  were  made  in 
that  case,  but  the  defendant's  liability  was  predicated  upon  the  theory 
of  his  'failure  to  disclose  the  real  state  of  facts  which  had  an  important 
bearing  upon  the  value  of  the  plaintiff's  stock.  In  the  Repide  Case 
there  was  the  additional  element  that  he  had  employed  one  Kaufman,  a 
connection  of  his  by  marriage,  to  carry  on  the  transaction,  who  in  turn 
employed  one  Sloan,  a  broker,  tellin^f  Sloan  that  the  stock  was  for  a 
member  of  his  wife's  family.  Leavmg  out  of  consideration  this  ad- 
ditional element  of  fraud  which  was  present  in  the  Repide  Case,  the 
opinion  of  Mr.  Justice  Peckham,  quoting  so  much  of  it  as  is  peculiarly 
pertinent  to  the  present  case,  lays  down  a  rule  as  to  the  duty  of  dis- 
closure which  makes  the  defendant  Durant  liable  to  account  herein. 
He  said : 

"The  qnestl<Hi  In  tbls  case,  therefore.  Is  wbetber,  tmder  the  drcnmstances 
above  set  forth,  it  was  the  duty  of  the  defendant,  acting:  In  good  faith,  to  dis- 
close to  the  agent  of  the  plaintiff  the  facts  hearing  upon  or  which  might' 
affect  the  value  of  the  stock.  If  it  were  conceded,  for  the  purpose  of  the  argu- 
ment, ttiat  the  ordinary  relations  between  directors  and  shareholders  in  a 
business  corporation  are  not  of  sucdi  a  fiduciary  nature  as  to  make  it  the  duty 
of  a  director  to  disclose  to  a  shareholder  the  general  knowledge  which  he 
may  possess  regarding  the  value  of  the  shares  of  the  company  before  he  pur- 
chases any  from  a  shareholder,  yet  there  are  cases  where,  by  reason  of  the 
special  facts,  such  duty  exists.  The  Supreme  Courts  of  Kansas  and  of  Georgia 
have  held  the  relationship  existed  in  the  cases  before  those  courts  because  of 
the  special  facts  which  took  them  out  of  the  general  rule,  and  that,  under 
those  facts,  the  director  could  not  purchase  from  the  shareholder  his  shares 
without  informing  him  of  the  facts  which  affected  their  value;  Stewart  v. 
Harris,  69  Kan.  498,  77  Pac.  277,  66  L.  R.  A.  261,  106  Am.  St.  Rep.  178,  2  Ann. 
Cas.  873 ;  Oliver  v.  Oliver,  118  Ga.  362,  45  S.  B.  232.  The  case  before  us  Is 
of  the  same  general  character.  On  the  other  hand,  there  Is  the  case  of  Tippe- 
canoe County  V.  Reynolds,  44  Ind.  609-515,  15  Am.  Rep.  245,  where  it  was  held 
(after  referring  to  cases)  that  no  relationship  of  a  fiduciary  nature  exists 
between  a  director  and  a  shareholder  in  a  business  corporation.  Other  cases 
are  cited  to  that  effect  by  counsel  for  defendant  in  error.  Ttiese  cases  Involved 
only  the  bare  relationship  between  director  and  shareholder.  It  is  here  sought 
to  make  defendant  responsible  for  his  actions,  not  alone  and  simply  in  his 
character  as  a  director,  but  because,  in  consideration  of  all  the  existing  cir- 
cnmstances  above  detailed,  it  became  the  duty  of  the  defendant,  acting  In  good 
faith,  to  state  the  facts  before  making  the  purchase.  That  the  defendant  was 
a  director  ct  the  corporation  is  but  one  of  the  facts  upon  which  the  liability 
is  asserted,  the  existence  of  all  the  others  in  addition  making  such  a  combina- 
tion as  rendered  it  the  plain  duty  of  the  defendant  to  speak.  He  was  not  only 
164N.T.S.— 88 
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B  director,  bnt  he  owned  three-fourths  of  the  shares  of  Its  stock,  and  was,  at 
the  time  of  the  purchase  of  the  stock,  administrator  general  of  the  company, 
with  large  powers  and  engaged  In  the  negotiations  which  finally  led  to  the  sale 
of  the  company's  lands  (together  with  all  the  other  friar  lands)  to  the  goTem- 
ment  at  a  price  which  very  greatly  enhanced  the  value  of  the  stock.  He  was 
the  chief  negotiator  for  the  sale  of  all  the  lands,  and  was  acting  substantially 
as  the  agent  of  the  shareholders  of  his  company  by  reason  of  his  ownership  <i 
the  shares  of  stock  in  the  corporation  and  by  the  acquiescence  of  all  the  other 
shareholders,  and  the  negotiations  were  for  the  sale  of  the  whole  of  the  proi>- 
erty  of  the  company.  By  reason  of  such  ownership  and  agency,  and  his  par- 
ticipation as  such  owner  and  agent  In  the  negotlattons  then  going  on,  no  one 
knew  as  well  as  he  the  exact  condition  of  such  n^otlatlons.  •  •  •  The 
lands  were  the  only  valuable  asset  owned  by  the  company.  •  *  *  The 
Inference  Is  Inevitable  that,  at  this  time,  be  had  concluded  to  press  the  nego- 
tiations for  a  sale  of  the  lands  to  a  successful  conclusion.  •  •  •  Conceal- 
ing his  Identity  when  procuring  the  purchase  of  the  stock,  by  his  agent,  was 
In  itself  strong  evidence  of  fraud  on  the  part  of  the  defendant.  •  •  •  The 
whole  transaction  gives  conclusive  evidence  of  the  overwhelming  influence 
defendant  had  In  the  course  of  the  negotiations  as  owner  of  a  majority  of  the 
stock  and  as  agent  for  the  other  owners,  and  it  Is  clear  that  the  final  <^nsunir 
mation  was  in  his  hands  at  all  times.  If,  under  all  tibese  facts,  be  purchased 
the  stock  from  the  plaintiff,  the  law  would  Indeed  be  impotent  it  the  sale  could 
not  be  set  aside  or  the  defendant  cast  In  damages  for  his  fraud.  •  •  •  The 
case  before  us  seems  a  plain  one  for  holding  that,  under  the  circumstances 
detailed,  there  was  a  legal  obligaticm  on  the  part  of  the  d^endant  to  make 
these  disclosures.'* 

And  if  the  duty  of  disclosure  was  incumbent  on  Durant,  his  obliga- 
tion was  that  of  a  full  and  complete  disclosure,  and  it  is  not  sufficient 
for  a  person  in  a  fiduciary  capacity  to  say,  "I  gave  you  sufficient  in- 
formation to  put  you  upon  inquiry."  Sir  George  Jessel,  in  Dunn  v. 
English,  L.  R.  18  Eq.  535;  Costa  Rica  Company  v.  Forwood,  h.  R. 
1  Ch.  746. 

[2]  Viewing  the  transaction  in  question,  not  as  a  sale  of  the  stock 
of  the  plaintiff  to  Durant  individually,  but  as  a  sale  of  the  entire  as- 
sets of  the  company  effected  by  the  majority  stockholder,  an  equally 
stringent  rule  has  been  laid  down  in  Wheeler  v.  Abilene  Nat  Bank, 
159  Fed.  391,  89  C.  C  A,  477,  16  L.  R.  A.  (N.  S.)  892,  14  Ann.  Cas. 
917: 

"A  corporation  holds  its  property  In  trust  for  its  stockholders.  The  stodE- 
holders  have  a  Joint  Interest  in  the  same  property  and  in  the  same  title. 
Community  of  Interest  In  a  common  property  or  title  imposes  a  community  <^ 
duty  and  a  mutual  obligation  to  do  nothing  to  impair  either.  It  creates  such 
a  fiducial  relation  as  makes  it  inequitable  for  any  of  those  who  thtis  share  in 
the  common  property  to  do  anything  to  or  with  It  for  their  own  profit,  to  the 
detriment  of  others  who  have  the  same  rights.  •  •  •  His  [majority  stock- 
holder] power  to  control  and  direct  the  action  of  the  corporation  places  him  In 
its  shoes,  and  constitutes  him  the  actual,  if  not  the  technical,  trustee  for  the 
holders  of  the  minority  of  the  stock.  *  *  *  In  effect  he  holds  an  irrevoca- 
ble power  of  attorney  from  the  minority  stockholders  to  manage  and  to  sell 
the  property  of  the  corporation,  for  himself  and  for  them.  *  •  *  This 
devolution  of  unlimited  power  imposes  on  a  single  bolder  of  the  majority  of 
the  stock  a  correlative  duty,  the  duty  of  a  fldudary  or  agent,  to  the  holders 
of  the  minority  of  the  stock,  who  can  act  only  through  him,  the  duty  to  exer- 
cise good  faith,  care,  and  diligence  to  make  the  prc^ierty  of  the  corporation 
produce  the  largest  possible  amount,  to  protect  the  interests  of  the  holders  of 
the  minority  of  the  stock,  and  to  secure  and  pay  over  to  them  their  Just  pro- 
portion of  the  Income  and  of  the  proceeds  of  the  corporate  property.  Any  sale 
of  the  property  of  the  corporation  by  him  to  hlmsell  for  lew  than  he  could 
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obtain  for  it  from  anotlier,  or  any  other  act  in  bis  Interest  to  the  detriment  of 
the  holders  of  the  minority  of  the  stocic,  becomes  a  breach  of  duty  and  of 
trust" — citing  many  cases. 

See,  also,  Black  v.  Simpson,  94  S.  C.  312,  17  S.  E.  1023,  46  L.* 
R.  A.  (N.  S.)  137;  Commonwealth  Title  Co.  v.  Seltzer,  227  Pa.  410. 
76  Atl.  77,  136  Am.  St.  Rep.  896;  Barber  v,  Martin,  67  Neb.  445,  93 
N.  W.  722;   Merrill  v.  Sax,  141  Iowa,  386,  118  N.  W.  434. 

[3]  Nor  is  there  any  force  in  the  contention  that  plaintiffs,  by 
retaining  the  notes  given  to  them  in  payment  for  their  stock  and  ac- 
cepting the  proceeds  thereof,  ratified  the  sale  on  such  terms  and  waived 
their  right  to  bring  this  action.  The  plaintiffs  are  not  seeking  to  re- 
scind the  sale  of  their  stock  to  the  Bag  Company  on  the  actu^  terms 
on  which  that  sale  was  carried  out,  not  finding  any  fault  with  the 
terms  under  which  such  sale  was  effected.  On  the  contrary,  they 
stand  upon  that  sale,  but  ask  that  Durant,  who  abused  their  confidence 
and  trust  by  failing  to  disclose  the  true  nature  of  the  transaction,  ac- 
count to  them  for  the  profits,  which  he  made  upon  the  sale  of  their 
stock.  This  right  they  asserted  as  soon  as  they  learned  the  real  na- 
ture of  the  transaction,  which  was  after  they  had  commenced  their 
suit  in  New  Jersey.  It  follows  that  plaintiffs  are  entitled  to  judgment 
for  an  accounting  from  Durant  for  the  profits  realized  by  him  upon 
the  sale  of  the  plaintiffs'  stock. 

Upon  the  record  before  us  it  is  impossible  to  determine  what  profit 
was  so  realized  by  Durant,  and  therefore  there  must  be  a  reference 
to  determine  same.  As  to  the  defendants  Sheldon  and  Prentice,  there 
is  no  proof  justifying  any  recovery  against  them.  The  testimony  does 
not  justify  a  finding  that  George  R.  Sheldon  was  a  party  to  Durant's 
transactions,  or  assisted  him  in  any  way  in  his  suppression  of  the 
facts,  or  that  his  firm  realized  more  out  of  the  transaction  than  the 
repayment  by  Durant  of  his  lawful  indebtedness  to  them.  While  there 
is  much  vagueness  and  uncertainty  as  to  what  was  really  represented 
by  the  $5,000  which  Durant  assigned  to  Sheldon  out  of  note  No. 
16,  there  is  not  sufficient  evidence  to  justify  a  finding  that  it  represent- 
ed a  participation  by  Sheldon  in  Durant's  profits.  The  judgment  ap- 
pealed from  will  therefore  be  affirmed,  with  costs,  as  to  the  respond- 
ents Sheldon  and  Prentice,  and  as  to  the  defendant  Durant  it  will  be 
reversed,  with  costs,  and  judgment  directed  in  favor  of  the  plaintiffs 
for  an  accounting  by  him  of  all  profits  realized  by  him  over  and  above 
the  par  value  of  plaintiffs'  stock. 

Disposition  is  made  of  certain  of  the  findings  herein  as  follows : 

The  following  findings  of  fact  are  reversed  as  not  warranted  by  the 
evidence:  XIII,  XXI,  XXIII,  XXV,  XXVIII,  XXX,  XXXI, 
XXXIX,  XLV,  XLVI,  XLVII,  XLVIII,  XLIX,  L,  LIV,  LVI, 
LVII,  LVIII,  LXV,  LXVI,  LXVII,  LXVIII,  LXIX,  LXX,  LXXI, 
LXXII,  LXXIII,  LXXIV,  LXXV,  LXXVII,  LXXXIV,  LXXXVI, 
LXXXVII,  LXXXVIII,  XC,  XCII,  XCIII,  XCV,  XCVI,  XCVII, 

xcviii,  xcix,  c,  cii,  cm,  cv,  cvi. 

The  following  findings  of  fact  are  modified:  III.  After  the  word 
and  figures  "in  1901"  insert,  "after  Durant  had  told  him  that  he  had 
been  interested  largely  in  purchasing  tracts  of  timber  land  either  for 
customers  or  as  a  broker."  VI.  By  adding,  after  the  word  "Garri- 
son," "participated  in."    XIX.  By  adding,  after  the  words  "advised 
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the  plaintiff  McManus  that  he  had,"  the  word  "some,"  and  striking  out 
the  words  "such  a"  before  the  word  "plan."  XX.  By  striking  out  all 
.after  the  word  "situation."  LIX.  By  striking  out  all  after  the  word 
"Archer."  LX.  By  striking  out  all  after  the  word  "indebtedness"  be- 
fore the  word  "stating." 

The  following  conclusions  of  law  are  also  reversed :  I  to  XIII,  in- 
clusive. 

The  following  findings  of  fact  proposed  by  plaintiffs  are  hereby 
found:  8,  9,  10,  13,  19,  21,  22,  33,  34,  35,  36,  37,  38,  40,  41,  42,  43. 
44,  45,  46,  47,  47y2.  51,  52,  53,  58,  59,  62,  64,  68,  72,  73,  74,  75,  78, 
79,  80,  88,  94,  96.  And  the  following  conclusions  of  law:  2,  5,  6, 
7,  8,  10,  with  a  final  conclusion  that  plaintiffs  are  entitled  to  judgment 
against  the  defendant  Howard  M.  Durant  that  he  account  to  them  for 
the  profit  realized  upon  the  sale  of  plaintiffs'  stock  in  the  St.  Gabriel 
Lumber  Company  by  him. 

Costs  of  the  appeal  and  of  the  trial  are  awarded  to  plaintiffs  as 
against  Durant.  judgment  affirmed,  with  costs,  as  to  respondents 
Sheldon  and  Prentice,  and  as  to  defendant  Durant  reversed,  with  costs, 
and  judgment  directed  in  favor  of  plaintiffs  as  stated  in  opinion.  Set- 
tle order  on  notice. 

CLARKE,  SCOTT,  and  HOTCHKISS,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  dissents. 


GRANT  et  al.  v.  GREENE  OONSOIj.  COPPER  CO.  et  al.    (No.  7646.) 
((Supreme  Court,  Appellate  Division,  Vint  Department    July  9,  1916.) 

1.  Judgment  <&=>15 — Lack  of  Jubibdiction — DrsMissAL  of  Action. 

Where  a  court  has  no  Jurisdiction  of  an  action,  it  can  render  no  judg- 
ment other  than  one  dismissing  the  complaint. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  H  22,  23 ;  Dec. 
Dig.  <S=3l5.] 

2.  CoRPOBATTONS    4=»66S — Lack    of   Jxtbisdictiok — Cubs    bt    Subskqitent 

Statute. 

Where  the  court  in  which  a  stockholder's  action  was  brought  against 
a  foreign  corporation  had  no  Jurisdiction  of  the  action  under  the  statute 
because  of  the  nonresidence  of  the  plaintiff,  and  Judgment  dismissing  the 
complaint  was  entered  before  an  amendment  to  the  statute  went  into 
effect  giving  Jurisdiction  in  such  cases,  such  amendment  could  not  over- 
turn the  Judgment  and  validate  proceedings  of  which  the  court  had  no 
Jurisdiction. 

[Ed.  Note. — ^Tor  other  cases,  see  Corporations,  Cent  Dig.  t§  2571,  2573, 
2505-2600;   Dec.  Dig.  <g=5>665.] 

3.  COBPOBATIONB   ^=>66o — JURISDICTION — INTEBVEMTION    OF   RESIDENT   PULIN- 

TIFP. 

Where  a  nonresident  stockholder  sued  a  foreign  corporation  for  himself 
and  all  other  stockholders,  the  court,  under  the  statute  regulating  the 
matter,  having  no  Jurisdiction  because  of  plaintiff's  nonresidence,  and 
thereafter  a  resident  stockholder  intervened  in  the  suit  as  plaintiff,  such 
Intervention  gave  the  court  Jurlstlietlon  of  the  action,  since,  from  the  time 
the  resilient  stockholder  was  admitted  to  intervene,  the  Jurisdiction  in- 
voked was  as  much  in  her  bohalf  to  protect  her  Individual  interests  as  in 
behalf  of  the  original  nonresident  plaintiff. 

[Ed.  Xote. — ^For  other  cases,  see  Corporations,  Cent  Dig.  SS  2571,  2673, 
2.50.5-2600 ;   Dec.  Dig.  «g=>065.] 

4=>For  other  caaei  lee  lame  topic  &  KEY-NUMBER  In  alt  Kejr-Numbered  Dlgeau  *  Indexei 
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4.  J-ODOicBNT  «s»701 — Res  Judicata— Stockholdbb's  Srrr. 

The  decree  In  a  stockholder's  suit  against  a  corporation  binds  all  other 
stockholders  as  to  the  Issues  determined,  whether  the  action  purported  to 
be  brought  tn  behalf  of  all  other  stockholders  or  not,  as  such  stockhold- 
ers would  be  bound  on  a  Judgment  Involving  similar  Issues  against  the 
corporation  Itself,  since  a  st<>Bkholder's  action  is  merely  derivative,  no 
stockholder  has  the  right  to  sue  for  himself  alone,  and  his  action  is  nec- 
essarily representative,  whether  he  calls  It  so  or  not;  any  Judgment 
therein,  the  corporation  being  a  party,  binding  all  stockholders. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  {  1226 ;  Dec.  Dig. 
<l=701.) 

5.  JuDGMBNT  «=>587 — Hna  Judicata — Identitt   or   Issues — Stdckholdkb'b 

Suits. 

Where  a  stocKholder  ot  a  minmg  corporation  sued  another  such  corpo- 
ration, alleging  that  the  original  owner  of  the  mining  properties  Involved 
organized  plaintUTs  corporation  to  operate  the  mines,  and  thereafter, 
becoming  dissatisfied  with  certain  officers  of  such  corporation,  onsted 
them,  and  organized  defendant  corporation,  transferring  to  it  plalntUTs 
corporation's  property,  continuing  to  operate  the  mines  through  defendant 
cori>oration,  and  excluding  plaintiff  and  other  stockholders  of  the  original 
company  from  participation  in  dividends,  the  theory  of  plaintiff's  action 
being  that  the  transfer  of  his  corporation's  property  to  the  defendant  cor- 
poration was  a  fraud  on  the  former's  stockholders,  giving  rise  to  a  con- 
structive trust  for  their  benefit,  a  Judgment  for  defendant  was  conclusive 
in  a  suit  by  another  stockholder  alleging  the  same  facts,  bnt  predicating 
his  action  on  the  theory  that  the  transfer  of  the  property  to  the  defend- 
ant corporation  was  on  behalf  of  the  plaintiff's  corporation,  so  that 
defendant  took  the  property  subject  to  an  express  trust;  the  only  differ^ 
ence  between  the  actions  being  in  their  legal  theory,  the  facts  being  the 
same. 

rEd.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  (  lOSO;  Dec. 
Dig.  <&=»587.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  A.  Grant  and  Nettie  L.  Grant  against  the  Greene 
Consolidated  Copper  Company  and  the  Cananea  Consolidated  C(^per 
Company,  impleaded,  etc.  Judgment  dismissing  the  complaint  on  the 
merits,  and  plaintiffs  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Walter  B.  Raymond,  of  New  York  City  (Victor  C.  Cormier,  of  New 
York  City,  on  the  brief),  for  appellants. 

James  Byrne,  of  New  York  City  (F.  W.  M.  Cutcheon  and  M.  E. 
Harby,  both  of  New  Yorlc  City,  on  the  brief),  for  respondents. 

HOTCHKISS,  J.  Under  an  order  directing  certain  issues  raised 
by  the  answer  to  be  tried  first,  defendants  have  secured  a  judgment 
dismissing  the  complaint  on  the  merits,  and  plaintiffs  appeal.  The  is- 
sues so  tried  were:  First,  whether  or  not  the  plaintiffs,  or  either  of 
them,  were  at  the  time  of  the  beginning  of  the  action  resident  of  the 
state;  and,  second,  whether  or  not  the  judgments  set  up  in  the  thir- 
teenth, fourteenth,  fifteenth,  and  twenty-fifth  defenses  were  in 
fact  made,  and,  if  so,  whether  they  or  any  of  them  are  res  ad  judicata 
of  the  issues  herein. 

4s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  kll  Key-Mambered  Digests  &  Indexes 
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The  action  is  a  representative  one,  brought  by  plaintiffs,  as  stock- 
holders of  defendant  Cobre  Grande  Copper  Company  of  Arizona, 
to  have  defendant  the  Cananea  Company,  a  Mexican  corporation, 
of  which  defendant  Greene  is  president,  adjudged  to  be  the  holder  in 
trust  for  the  benefit  of  the  Cobre  Company  of  certain  Mexican  mines 
and  mining  properties,  and  to  compel  the  Cananea  Company  and 
Greene,  together  with  the  Greene  Consolidated  Company,  a  West  Vir- 
ginia corporation,  of  which  Greene  is  also  president,  to  account  to  the 
Cobre  Company  and  to  the  plaintiffs  for  income  and  proceeds  arising 
from  the  use  and  operation  of  the  mines  and  properties  in  question. 
The  substance  of  the  complaint  is  as  follows : 

About  November  26,  1898,  Greene  contracted  to  convey  to  one  Mit- 
chell certain  mines  and  properties  located  in  Mexico  in  consideration 
of  $12,500  in  cash  and  the  further  sums  of  $37,500  to  be  paid  on  No- 
vember 26,  1899,  and  $100,000  on  November  26,  1900,  and  $100,000 
on  November  26,  1901.  At  the  time  of  executing  this  agreement, 
Greene  executed  deeds  conveying  the  properties  to  Mitchell  and  de- 
livered the  deed  in  escrow  to  the  Phoenix  Bank  of.  Phoenix,  Anz., 
for  delivery  to  Mitchell  upon  his  complying  with  the  agreement 
Mitchell  paid  to  Greene  the  $12,500  in  cash  and  entered  into  posses- 
sion of  the  mines  and  properties,  which  he  worked  and  operated  in  ac- 
cordance with  the  terms  of  the  agreement,  and  in  conjunction  with 
Greene,  who  had  a  Mexican  license  to  operate  mines  in  the  "neutral 
zone"  in  which  the  properties  were  located,  began  the  work  of  develop- 
ing the  properties  and  erecting  machinery  for  that  purpose.  There- 
upon Greene  and  Mitchell  entered  into  a  copartnership  called  Mitchell, 
Greene  &  Co.  for  the  development  and  working  of  the  mines  covered  by 
the  Greene-Mitchell  agreement,  and  continued  to  work  and  develop  the 
same,  operating  under  the  Mexican  license  to  Greene,  until  about  April 

25,  1899,  when  the  Cobre  Company  was  incorporated,  and  thereupon 
Mitchell,  in  consideration  of  the  transfer  to  him  of  all  but  five  of  the 
200,000  shares  of  the  capital  stock  of  that  company,  transferred  to  it 
all  his  right,  title,  and  interest  in  the  said  properties  acquired  from 
Greene  under  the  contract  of  November  26,  1898.  On  July  22,  1899, 
Greene  executed  and  delivered  to  the  Cobre  Company  an  agreement 
ratifying  the  agreement  of  November  26,  1898,  and  consenting  to  the 
transfer  by  Mitchell  of  all  of  the  properties  therein  described  to  the 
Cobre  Company,  and  in  addition  Greene  also  transferred  to  the  Cobre 
Company  other  mines  and  claims  contiguous  to  the  mines  and  proper- 
ties conveyed  to  it  by  Mitchell.  Greene,  however,  continued  to  hold 
the  legal  title  to  the  properties  covered  by  the  agreement  of  November 

26,  1898,  in  trust  for  the  Cobre  Company,  which,  being  an  Arizona 
corporation  and  having  no  Mexican  license,  was  unable  to  operate 
said  properties.  On  July  24,  1899,  Greene  conveyed  to  the  Cobre 
Company  the  Elisa  mine,  adjacent  to  the  properties  previously  con- 
veyed, and  accepted  from  the  Cobre  Company  in  full  payment  four 
notes,  of  $25,000  each.  In  the  meantime  one  Costello  had  become 
president  of  tht  Cobre  Company,  one  Wood  its  secretary  and  treas- 
urer, and  one  O'Keefe  its  Mexican  manager. 

G<-eene,  Mitchell,  and  one  Treadwell,  who  were  directors  of  the 
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Cobre  Company,  had  become  dissatisfied  with  the  management  of  its 
other  officers,  and  began  negotiations  with  one  Addicks  and  one  Law- 
son  for  the  purpose  of  securing  funds  to  pay  the  debts  and  protect 
the  properties  of  the  Cobre  Company.  As  a  result  of  these  negotia- 
tions it  was  arranged  to  oust  Costello,  Wood,  and  O'Keef e  from  the 
Cobre  Company,  and  to  organize  a  new  Mexican  company  to  take  over 
and  operate  the  properties,  and  also  to  organize  a  holding  company 
to  take  over  the  stock  of  the  other  companies,  the  necessary  funds  to 
be  advanced  by  Addicks  and  Lawson.  On  September  23,  1899,  Greene, 
Mitchell,  and  Treadwell,  as  directors  of  the  Cobre  Company,  held  a 
meeting,  declared  the  previous  election  of  Costello  and  Wood  to  be 
void,  and  proceeded  to  fill  the  vacancies  so  created  by  electing  Greene 
as  president.  White,  an  employe  of  Greene,  as  secretary  and  treasurer, 
and  Chase,  an  attorney  associated  with  Logan,  Greene's  attorney,  as 
a  director,  and  also  voted  to  oust  O'Keefe  as  manager.  Greene,  acting 
as  its  president,  and  Treadwell,  as  its  vice  president,  took  possession  of 
the  properties,  including  a  large  amount  of  extracted  copper  ore  and 
ore  which  had  been  shipped  to  the  smelters,  in  the  interest  of  the  Cobre 
Company,  and  thereupon,  pursuant  to  the  arrangement  with  Addicks 
and  Lawson,  Greene  and  Chase  proceeded  to  organize  the  defendant 
Cananea  Company  to  take  title  to  the  said  properties,  and  on  or  about 
October  11,  1899,  Greene  executed  an  agreement  whereby  he  under- 
took to  transfer  to  the  Cananea  Company  all  the  mines  and  properties 
of  the  Cobre  Company,  including  the  Elisa  mine,  which  conveyance  the 
Cananea  Company  accepted  with  full  knowledge  of  and  subject  to  all 
the  rights  of  the  Cobre  Company  and  its  stockholders.  The  entire 
capital  stock  of  the  Cananea  Company,  except  seven  shares  to  qualify 
directors,  was  issued  to  Greene,  and  the  Cananea  Company  immedi- 
ately entered  into  possession  of  all  the  properties  of  the  Cobre  Com- 
pany, and  has  ever  since  continued  to  operate  the  same. 

Pursuant  to  the  arrangement  with  Addicks  and  Lawson,  Greene, 
Mitchell,  Treadwell,  Barnes,  and  Logan  organized  the  Greene  Con- 
solidated Company,  with  a  capital  of  $5,000,000,  as  the  holding  com- 
pany, with  Greene,  Mitchell,  Treadwell,  and  Logan  as  its  directors  and 
officers;,  the  object  of  such  organization  being  to  take  over  and  hold 
a  majority  of  the  shares  of  the  Cobre  Company  and  all  the  stock  of 
the  Cananea  Company,  except  shares  necessary  to  qualify  directors. 
Upon  the  organization  of  the  Greene  Company  all  of  the  stock,  ex- 
cept as  aforesaid,  was  by  Greene  turned  over  to  the  Greene  Company, 
which  transfer  enabled  the  Greene  Company  to  control  the  Cananea 
Company  and  the  operation  of  the  said  mines  and  properties,  from  the 
proceeds  of  which  it  has  distributed  upwards  of  $4,000,000  in  divi- 
dends. Upon  the  organization  of  the  Greene  Company,  Greene  on 
its  behalf  offered  to  sill  stockholders  of  the  Cobre  Company  the  priv- 
ilege to  exchange  their  stock  in  that  company  for  the  stock  of  the 
Greene  Company  share  for  share,  the  purpose  of  such  offer  being  to 
obtain  a  majority  of  the  shares  of  the  Cobre  Company  and  thus  con- 
trol its  affairs,  which  purpose  having  been  accomplished  by  the  ex- 
change of  sufficient  shares,  the  offer  to  exchange  was  withdrawn,  and 
the  right  of  the  plaintiffs  and  other  minority  stockholders  of  the  Cobre 
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Company  to  participate  in  the  earnings  of  that  company  was  denied 
by  Greene,  the  Greene  Consolidated  Company,  and  the  Cananea  Com- 
pany. 

It  was  further  alleged  that  all  of  the  payments  provided  for  under 
the  agreement  of  November  26,  1899,  between  Greene  and  Mitchell, 
were  duly  made,  and  all  of  the  conditions  of  that  agreement  performed, 
save  so  far  as  they  were  waived,  all  of  which  payments  and  conditions 
incident  to  the  performance  of  said  contract  were  paid  from  the  funds 
of  and  performed  by  the  Cobre  Company,  or  upon  a  pledge  of  its 
credit  and  properties.  The  operation  of  the  mining  properties  by  the 
Cananea  Company  has  been  exceedingly  profitable,  and  as  the  re- 
sult large  sums  have  been  divided  as  dividends  among  the  stockhold- 
ers of  the  Greene  Company,  and  plaintiffs  and  other  stockholders  of 
the  Cobre  Company  have  been  wholly  excluded  from  participation 
in  such  profits. 

For  relief,  plaintiffs  in  substance  pray  that  the  Cananea  Company  be 
decreed  to  hold  in  trust  for  the  Cobre  Company  all  of  the  aforesaid 
properties,  and  that  Greene,  the  Cananea  Company,  and  the  Greene 
Company  be  required  to  account  for  all  profits  secured  from  the  opera- 
tion of  said  properties. 

This  action  was  commenced  October  8,  1906,  by  personal  service  on 
all  save  the  Cobre  Company,  as  to  which  the  summons  was  published. 
The  action  was  originally  commenced  by  James  A.  Grant,  but  by  order 
of  December  8,  1905,  Nettie  L,.  Grant,  also  a  stockholder  of  the  Cobre 
Company,  was  permitted  to  intervene  and  become  a  plaintiff,  the  action 
to  proceed  without  prejudice  to  the  proceedings  already  had,  and  in 
the  same  manner  and  with  the  same  force  and  effect  as  if  she  had  been 
an  original  party. 

[  1  ]  The  question  of  jurisdiction  is  the  first  to  be  considered,  for,  if 
the  court  had  no  jurisdiction,  it  had  no  power  to  render  any  judgment 
other  than  one  dismissing  the  complaint.  Clark  v.  Scovill,  198  N.  Y. 
279,  284,  91  N.  E.  800.  The  court  found  that  at  the  time  the  action 
was  commenced  James  A.  Grant  was  not  a  resident  of  this  state  and 
that  on  the  date  of  the  entry  of  the  order  of  interventicm  Nettie  L. 
Grant  was  a  resident  of  this  state ;  that  the  Cobre,  Greene  Consolidated, 
and  Cananea  Companies  were  all  foreign  corporations ;  that  all  of  the 
allegations  of  the  complaint  related  to  contracts,  acts,  and  matters  en- 
tered into,  performed,  and  taking  place  outside  of  the  state  of  New 
York ;  and  that  none  of  the  property  on  account  of  which  the  plain- 
tiffs prayed  an  accounting  was  real  property  or  chattels  within  this 
state.  The  court  also  found  that  it  was  without  jurisdiction  to  grant  any 
relief  to  plaintiffs.  This  finding  involves  the  conclusion  that,  if  fames 
A.  Grant  was  a  nonresident  when  the  action  was  commenced,  jurisdic- 
tion was  not  conferred  by  the  intervention  of  his  mother,  Nettie.  If 
the  court  was  wrong  in  this  proposition,  it  will  be  unnecessary  to  de- 
termine whether  it  was  right  in  holding  that  James  A.  Grant  was  a 
nonresident.  The  question  of  jurisdiction  is  determined  by  section 
1780  of  the  Code  of  Civil  Procedure.  This  section  was  amended  Sep- 
tember 1, 1913,  by  adding  a  provision  conferring  jurisdiction  in  actions 
brought  by  a  nonresident  or  by  a  foreign  corporation  against  a  foreign 
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corporation  "doing  business  within  this  state."  The  plaintiff  claims 
that  this  amendment  was  retroactive,  and  that,  inasmuch  as  the  Greene 
Company  (the  company  sought  to  be  charged  as  de  facto  trustee  and 
compelled  to  account)  was  doing  business  in  this  state,  jurisdiction  was 
conferred  by  the  amendment 

[2]  The  judgment  aj^aled  from  was  entered  July  10,  1913,  nearly 
two  months  before  the  amendment  took  effect.  Had  the  amendment  be- 
come effective  before  judgment,  the  situation  would  present  an  entirely 
different  question  from  the  one  before  us;  but,  inasmuch  as  judgment 
had  been  entered  before  the  amendment  took  effect,  there  can  be  no 
doubt  that  the  amendment  could  not  overturn  the  judgment  and  validate 
proceedings  of  which  prior  to  that  time  the  court  had  no  jurisdiction. 
Nor  can  there  be  any  question  about  the  constitutionality  of  section 
1780  as  it  stood  before  the  amendment.  So  far  as  this  court  is  con- 
cerned, that  question  was  set  at  rest  by  Johnson  v.  Victoria  Chief,  etc., 
Co.,  150  App.  Div.  653,  135  N.  Y.  Supp.  1070. 

[3]  In  support  of  their  claim  that  jurisdiction  was  not  conferred  by 
the  intervention  of  Nettie  L.  Grant,  the  respondents  make  two  points : 
(1)  That  in  order  to  maintain  the  action  it  was  necessary  that  all  the 
parties  plaintiff  should  have  been  citizens  and  clothed  with  the  right 
to  sue  at  the  time  the  action  was  commenced;  and  (2)  that  jurisdic- 
tion could  not  be  conferred  nunc  pro  tunc.  I  think  the  question  of  ju- 
risdiction must  be  determined  against  the  respondents.  If  the  cause 
of  action  were  one  vested  jointly  in  the  two  parties  plaintiff,  the  re 
spondents  would  doubtless  be  right,  and  possibly  this  principle  would 
extend  to  a  case  where  the  resident  plaintiff  was  a  necessary  par- 
ty to  the  action  originally  brought  by  the  nonresident.  The  author- 
ities cited  by  the  respondents  go  no  further  than  to  hold  that  in  one  or 
both  of  the  above  situations  all  the  parties  plaintiff  must  be  clothed  with 
the  attributes  of  jurisdiction. 

The  principal  case  relied  on  is  Paget  v.  Stevens,  143  N.  Y.  172, 
38  N.  E.  273.  The  action  arose  in  the  Common  Pleas,  and  jurisdic- 
tion depended  upon  the  fact  of  residence.  The  object  of  the  action 
was  to  remove  two  trustees  of  a  trust  created  under  a  will.  Each  of 
the  plaintiffs  was  a  necessary  party  to  the  action,  and  one  of  them  was 
a  nonresident.  The  court  held  that  the  residence  of  the  other  was  not 
sufficient  to  confer  jurisdiction.  Neither  James  A.  Grant,  the  original 
plaintiff,  nor  any  other  stockholder  of  the  Cobre  Company,  had  in  him- 
self alone  any  individual  right  of  action ;  but  whatever  right  of  action 
existed  was  vested  in  all  or  any  of  the  stockholders  who  might  choose 
to  sue.  When  James  brought  his  action,  it  was  not  in  his  own  behalf 
alone,  but  as  well  in  behalf  of  all  other  stockholders  similarly  situated, 
and  it  necessarily  follows  that;  from  the  time  that  Nettie  L.  Grant  was 
admitted  to  intervene  and  became  a  party  to  the  action,  the  jurisdic- 
tion invoked  was  as  much  in  her  behalf  in  the  protection  of  her  several 
and  individual  interests  as  it  was  in  behalf  of  the  original  plaintiff, 
James.  Brinckerhoff  v.  Bostwick,  99  N.  Y.  185,  1  N.  E.  663.  Pos- 
sibly, had  the  objection  to  jurisdiction  been  raised  when  Nettie  L. 
Grant  sought  to  intervene,  it  might  have  been  fatal,  and  the  order  of 
intervention  could  not  have  been  properly  granted.  But,  after  inter- 
vention had  been  allowed,  Mrs.  Grant  became  a  party  in  her  own  sepa- 
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rate  right,  and  she  was  clothed  with  the  attributes  of  citizenship  neces- 
sary to  confer  complete  jurisdiction  of  the  action.  Brinckerhoff  v. 
Bostwick,  99  N.  Y.  185,  1  N.  E.  663. 

Although  I  have  been  unable  to  find  any  authority  directly  in  point, 
on  principle  and  analogy,  the  cases  sustain  the  view  I  express.  It  has 
long  been  settled  that  in  representative  actions  a  sole  plaintiff  has  the 
right  to  control  the  action  or  to  compromise  or  discontinue  it  at  pleas- 
ure, and  this  continues  until  some  individual  with  like  interest  m  the 
cause  of  action  has  been  admitted  as  a  party,  whereupon  the  exclusive 
right  of  the  original  plaintiff  to  prosecute,  control,  or  discontinue  the 
action  ceases,  and  the  cause  proceeds  in  the  right  and  for  the  benefit  of 
such  intervening  plaintiff  as  if  he  had  been  an  original  party.  Hirshfeld 
V.  Fitzgerald,  157  N.  Y.  166,  51  N.  E.  997,  46  L.  R.  A.  839.  In  Hanna 
v.  Lyon,  179  N.  Y.  107,  71  N.  E.  778,  plaintiff  sued  as  a  stockholder 
in  behalf  of  himself  and  all  other  stockholders.  It  appeared  that  Han- 
na, the  plaintiff,  had  ceased  to  be  a  stockholder  before  the  action  was 
commenced,  but  Piza,  a  stockholder,  had  been  admitted  as  a  party  plain- 
tiff. The  trial  court  gave  judgment  for  the  plaintiffs,  which  judgment 
was  reversed  by  the  Appellate  Division,  and  the  complaint  dismissed. 
The  Court  of  Appeals  reversed  as  to  Piza,  holding  that  by  his  a(^is- 
sion  as  a  party  plaintiff  he  became  entitled  to  prosecute  the  action. 

Stewart  v.  Dunham,  115  U.  S.  61,  5  Sup.  Ct.  1163,  29  L.  Ed.  329, 
was  a  creditor's  bill,  on  behalf  of  the  complainant  and  all  others  sim- 
ilarly situated,  originally  brought  in  the  state  court  and  removed.  Ju- 
risdiction originally  depended  upon  diverse  citizenship.  Some  time 
after  the  action  was  commenced  creditors  who  were  citizens  of  the 
same  state  as  the  defendants  were  admitted  as  coplaintiffs,  and  it  was 
held  that  this  did  not  oust  the  court  of  jurisdiction.  It  is  true  that  in 
that  case  jurisdiction  attached  originally ;  but  the  principles  on  which 
the  court  held  that  jurisdiction  continued  are  such  as  to  my  mind  are 
applicable  here.  For  these  reasons  I  think  the  court  had  jurisdiction 
of  the  action. 

It  thus  becomes  necessary  to  review  the  judgment  dismissing  the 
complaint  on  the  merits.  This  involves  a  determination  of  the  effect  of 
the  prior  judgments  pleaded  in  bar.  The  judgments  in  question  are 
four  in  number,  each  of  which,  the  court  below  held  was  a  bar  to  this 
action : 

(1)  In  the  New  York  Supreme  Court  suit  of  HoUenborg  v.  Greene 
et  al.,  entered  upon  the  decision  of  Joline,  referee.  This  was  an  ac- 
tion by  HoUenborg  as  a  stockholder  and  creditor  of  the  Cobre  Com- 
pany, and  in  its  general  features  at  least  was  similar  to  the  present 
action.  The  Greene,  Cananea,  and  Cobre  Companies,  together  with 
Greene,  Mitchell,  and  others,  were  named  as  defendants. 

(2)  In  the  Texas  action,  brought  by  the  Cobre  Company  to  enjoin 
the  Kansas  City  Smelting  Company  from  paying  over  to  the  Cananea 
Company,  to  Mitchell,  or  to  the  Consolidated  National  Bank  of  Tuc- 
son, the  proceeds  of  certain  copper  matte  that  had  been  shipped  by 
the  Cananea  Company  from  the  mines  claimed  by  the  Cobre  Com- 
pany, consigned  to  the  bank  and  by  it  turned  over  to  the  smelting 
company. 
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(3)  The  Maricopa  county,  Ariz.,  action,  brought  by  the  Cobre  Com- 
pany against  the  Phcenix  National  Bank  and  others  just  previous  to 
the  time  when  the  first  payment  from  Mitchell  fell  due  under  the 
original  Greene-Mitchell  contract.  The  relief  prayed  for  was  that 
the  time  for  the  Cobre  Company  to  make  payment  of  the  first  install- 
ment be  extended  until  it  had  been  restored  to  possession  of  the  prop- 
erty which  had  then  been  conveyed  to  the  Cananea  Company,  that 
Greene  be  required  to  account  to  the  Cobre  Company  for  the  profits 
from  the  mines,  and  that  the  Phoenix  Bank,  the  depositary  of  said 
agreement,  be  restrained  from  delivering  the  escrow  papers  to  Greene. 
This  action  did  not  concern  the  Elisa  mine  property,  but  seems  to 
have  involved  many  of  the  rights  of  the  Cobre  Company  asserted  in 
the  present  action. 

(4)  The  action  brought  by  HoUenborg  in  Yavapai  county,  Ariz., 
suing  as  a  stockholder,  and  as  creditor  of  the  Cobre  Company,  in 
which  action  the  Cobre,  Cananea,  and  Greene  Companies,  and  Greene, 
Mitchell,  the  Phoenix  Bank,  Costello,  and  others  were  defendants.  In 
this  action  the  principal  transactions  recited  in  the  complaint  herein 
were  set  forth,  and  it  was  sought,  among  other  things,  to  restrain 
Greene  and  Mitchell  from  demanding,  and  the  Phoenix  Bank  from 
delivering,  the  escrow  documents,  and  for  an  accounting  by  Greene, 
Mitchell,  and  the  Cananea  and  Greene  Companies  with  tiie  Cobre 
Company. 

Before  considering  the  effect  of  any  of  these  judgments,  it  may 
be  well  to  dispose  of  a  preliminary  objection. 

[4]  The  plaintifiFs  contend  that  they  are  not  bound  by  a  decree  in 
the  action  of  any  other  stockholder,  regardless  of  whether  the  issues 
were  or  were  not  identical  with  those  in  the  present  action.  Assuming 
that  the  corporation  was  a  party  to  such  other  action  (as  it  necessarily 
was),  there  can  be  no  doubt  that  plaintiff  is  bound  the  same  as  if  he 
had  himself  been  plaintiff.  In  other  words,  plaintiff  is  bound  by  a 
judgment  upon  a  similar  cause  of  action  in  favor  of  a  stockholder, 
whether  the  action  purported  to  be  brought  in  behalf  of  all  other  stock- 
holders or  not,  the  same  as  he  would  be  bound  by  a  judgment  on  sim- 
ilar issues  against  the  corporation  itself.  The  stockholders'  action  be- 
ing but  a  derivative  one,  no  stockholder  has  the  right  to  sue  for  himself 
alone;  his  action  is  necessarily  representative  whether  he  calls  it  so 
or  not,  and  any  judgment  in  such  an  action— the  corporation  being 
a  party — ^binds  all  stockholders.  Alexander  v.  Donohoe,  143  N.  Y, 
203,  38  N.  E.  263;  Brinckerhoff  v.  Bostwick,  supra;  Hawkins  v. 
Glenn,  131  U.  S.  319,  9  Sup.  Ct.  739,  33  L.  Ed.  184;  Dana  v.  Morgan 
(D.  C.)  219  Fed.  313;  Willoughby  v.  Chicago  Junction  Ry.  et  al., 
50  N.  J.  Eqv  656,  25  Atl.  277. 

[6]  In  the  action  of  HoUenborg,  first  above  referred  to,  the  com- 
plaint was  dismissed  on  the  merits.  In  that  action,  however,  the  three 
other  above-mentioned  judgments  were  also,  as  here,  pleaded  in  bar, 
and  were  by  the  judgment  in  the  said  action  of  HoUenborg  held  to 
be  determinative  of  the  issues  in  that  action.  The  learned  court  be- 
low in  a  careful  and  satisfactory  opinion,  and  also  in  the  findings, 
has  at  great  length  analyzed  and  compared  the  issues  in  the  said 
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action  of  Hollenborg  with  those  in  the  present  action.  As  the  learned 
court  said,  although  in  their  detail  of  allegations  of  fact  the  com- 
plaint in  .the  Hollenborg  action  and  the  complaint  in  the  case  at  bar 
are  not  alike,  the  fundamental  distinction  plaintiffs  seek  to  draw  be- 
tween the  two  actions  is  that  in  the  Hollenborg  action  plaintiffs  theory 
was  that  the  entry  by  Greene  into  possession  of  the  mines  and  proper- 
ties in  question  and  the  transfer  thereof  by  him  to  the  Cananea  Com- 
pany were  a  fraud  upon  the  stockholders  of  the  Cobre  Company,  and 
that  by  means  of  said  transfer  the  Cananea  Company  became  a  con- 
structive trustee  of  the  properties  conveyed,  for  the  benefit  of  the 
Cobre  Company;  whereas,  in  the  present  action  it  is  alleged  that 
Greene's  possession  and  transfer  were  in  behalf  of  the  Cobre  Com- 
pany, and  that  the  Cananea  Company  took  the  properties  subject  to 
an  express  trust  in  favor  of  the  Cobre  Company.  We  are  not  unmind- 
ful of  the  distinction  between  constructive  and  express  trusts,  and  the 
varied  rights  they  may  involve ;  but,  as  the  learned  court  below  clearly 
shows,  the  substantial  and  determinative  facts  on  which  the  several 
plaintiffs  in  the  respective  actions  relied  for  relief  are  not  materially 
different.  In  the  one  case  the  plaintiff  repudiated  the  acts  of  Greene 
and  the  Cananea  Company  and  elected  to  hold  the  latter  as  a  trustee 
ex  maleficio,  while  in  the  other  the  present  plaintiffs  have  elected  to 
ratify  Greene's  acts,  and  so  claim  that  the  Cananea  Company  took 
and  holds  the  properties  upon  an  express  trust.  In  brief,  the  differ- 
ence between  .the  two  actions  narrows  down  to  a  mere  difference  of 
theory  or  legal  effect;  the  substantial  facts  remaining  the  same.  A 
multitude  of  decisions  could  be  cited  to  show  that  under  the  circum- 
stances narrated  the  former  judgment  was  a  bar.  Northern  Pacific 
R.  R.  Co.  V.  Slaght,  205  U.  S.  122,  27  Sup.  Ct.  442,  51  L.  Ed.  738; 
United  States  v.  California  &  Oregon  Land  Co.,  192  U.  S.  355,  24 
Sup.  Ct.  266,  48  L.  Ed.  476;  Werlein  v.  New  Orleans,  177  U.  S.  390, 
20  Sup.  Ct.  682,  44  L.  Ed.  817;  Reich  v.  Cochran,  151  N.  Y.  122, 
45  N.  E.  367,  37  L.  R.  A.  805,  56  Am.  St.  Rep.  607;  Pray  y.  Hege- 
man,  98  N.  Y.  351. 

Giving  to  the  judgment  in  the  Hollenborg  action  the  effect  to  which 
we  deem  it  to  be  entitled,  it  is  unnecessary  to  determine  whether  or 
not  the  other  judgments  also  operated  as  a  bar. 

The  eighth  conclusion  of  law,  that  the  court  had  no  jurisdiction  of 
this  action,  should  be  reversed,  and  the  judgment  dismissing  the  com- 
plaint on  the  merits  should  be  affirmed,  wi3i  costs.  Order  filed.  All 
concur. 
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CJHURCH  B.  OATBJS  &  CO.  T.  JNO.  F.  STEVENS  CONST.  CO.  et  aL 

CENTRAL  UNION  GAS  CO.  T.  SAME. 

(No.  7693.) 

(Supreme  Court,  Appellate  Division,  First  DQ>artment.    July  9,  1915.) 

1.  MUNICEPAL  CORFOBATIONS   «S>37S — PUBUO   WORKB — ^MaTEKIAUCBN's    LiBNS 

— Oi:.AiMS  WiTHW  Statotk — "Matebial." 

Lumber  furnished  a  contractor  with  the  dty  of  New  York  for  part  of 
a  rapid  transit  railroad,  and  actually  used  In  building  derricks,  temporary 
trestle,  fences,  bracing,  sheeting  or  sheathing,  street  flooring  or  decking, 
or  supports  for  holding  up  a  public  street,  is  wittaln  the  mechanic's  lien 
statute;  but  lumber  used  for  building  oflSces  and  other  temporary  build- 
ings, for  constructing  concrete  molds,  repairing  cars,  or  otherwise  used  in 
the  plant  of  the  contractor,  Is  not  within  the  statute,  for  the  word  "mate- 
rial" means  matter  which  Is  intended  to  be  used  In  the  creation  of  a 
mechanical  structure  or  the  substance  matter  of  which  anything  Is  made. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f 
918 ;  Dee.  Dig.  <8=»873. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Material.] 

2.  MuNiciPAi,  Corporations  <8=»873 — PtreLio  Works — ^Matkriauisr'b  Liens 

--Claims  Within  Statxttk. 

A  claim  for  conduit  rods,  furnished  the  contractor  and  used  for  clean- 
ing out  electrical  conduits  permanently  Installed,  is  within  the  statute; 

TEd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S 
918;   Dec.  Dig.  «s>373.] 

3.  Mdnicipai.  Cobpobations  «=>373 — Public  Wobks — ^Matebiaucbn's  Liens 

—Claims  Within  Statute. 

A  claim  for  dynamite,  fuses,  connecting  wires,  and  batteries,  furnished 
the  contractor  and  used  and  consumed  in  bla^ng  operations  in  the  per- 
formance of  the  contract,  is  within  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  $ 
913;   Dea  Dig.  «s937a] 

4.  Municipal  Cobpobations  «s>373 — Public  Wobkb — Matbbialmen's  Liens 

—Claims  Within  Statute. 

A  claim  for  builders'  hardware  and  similar  supplies,  furnished  the  con- 
tractor and  actually  used  by  him.  Is  within  the  statute,  except  that  used 
for  temporary  buildings,  for  repairs  to  plant,  and  for  steam  drills. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
913 ;   Dec.  Dig.  «s>873.] 

6.  Municipal  Cobpobations  €=3873 — Public  Wobks — Matebialmbn's  Liens 
— <;laim8  Within  Statute. 

A  claim  for  labor  and  materials  In  disconnecting  permanent  gas  mains 
and  furnishing  and  installing  temporary  pipes  for  the  distribution  of  gas 
to  abutting  properties  during  the  construction  of  the  railroad  is  within 
the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
913 ;   Dec.  Dig.  ®=»378.] 

9.  Municipal  Cobpobations  <3=>373 — Public  Wobks — Matebialmen's  Liens 
— Claims  Within  Statute. 

A  contractor  with  the  city  of  New  York  for  a  part  of  a  rapid  transit 
railroad  contracted  with  a  bridge  company  for  the  riveted  structural 
Steel  work  and  beams,  payments  to  be  made  therefor  monthly  in  Install- 
ments of  90  per  cent  of  the  value  of  the  delivered  materials,  deliveries  to 
be  made  f.  o.  b.  within  free  lighterage  limits  of  the  city.  Subsequently, 
for  the  convenience  of  the  contractor,  the  contract  was  mo<llfled,  so  as 
to  provide  for  a  temporary  delivery  within  New  Jersey.  'At  the  time  the 
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bridge  company  filed  a  lien,  none  of  the  steel  was  within  the  state  of 
New  York.  Held,  that  the  bridge  company  was  entitled  to  a  lien  under 
the  statute  as  against  the  objection  that  the  statute  was  lnam>Ucable  to 
materials  not  furnished  within  the  state. 

[Ed.  Note. — For  other  cases,  see  Municipal  Cbrporatlons,  Cent  Dl^  { 
913;  Dec.  Dig.  «s>37a] 

7.  Bankbttptcy  ^=>192 — Right  07  Matebiauien  to  Lien — Timk  roB  Fiuko 
— Bankbuptct  of  Contractor. 

Uens  of  materialmen  of  a  contractor,  not  filed  until  after  filing  of 
bankruptcy  petition  against  the  contractor,  are  valid,  notwithstanding  the 
bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Banlcruptcy,  Cent.  Dig.  |  291 ;  Dec.  Dig. 
«=>lf»2.] 

Clarke  and  Dowllng,  JJ.,  dissenting  In  part 

Appeal  from  Trial  Term,  New  York  County. 

Consolidated  actions  by  Church  E.  Gates  &  Co.  and  the  Central  Un- 
ion Gas  Company  against  the  John  F.  Stevens  Construction  Company 
and  others.  From  a  judgment  sustaining  mechanics'  liens  against 
funds  in  the  hands  of  the  City  of  New  York,  the  trustee  in  bankruptcy 
of  the  John  F.  Stevens  Construction  Company  appeals.  Modified  and 
affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS.  JJ. 

Isham  Henderson,  of  New  York  City,  for  appellant 

Arthur  Knox,  of  New  York  City,  for  respondents  Church  E.  Gates 
&  Co.  and  Robert  W.  Higbie  Co. 

C.  W.  Wilson,  Jr.,  of  Brookljm,  for  respondents  Paine  and  others, 
as  trustees. 

Richard  W.  Smith,  for  respondent  Central  Union  Gas  Co. 

Harry  N.  Wessel,  of  New  York  City,  for  respondents  A.  P.  Dienst 
&Co. 

Leon  Lauterstein,  of  New  Yoric  City,  for  respondent  Cross,  Austin 
&  Ireland  Lumber  Co. 

Lamont  McLoughlin,  of  New  York  City,  for  respondent  Rheinf rank 
Bldg.  Material  Co. 

Raynal  C.  Boiling,  of  New  York  City,  for  respondent  American 
Bridge  Co.  of  New  York. 

Alvin  C.  Cass,  of  New  York  City,  for  respondents  Clermont  Sewer 
Pipe  Co.  and  others. 

James  A.  Hughes,  of  New  York  City,  for  respondent  E.  I.  Du 
Pont  de  Nemours  Powder  Co. 

Wakelee,  Thomall  &  Wright,  of  New  York  City,  for  respondents 
Trexler  and  others. 

Henry  B.  Corey,  of  New  York  City,  for  respondent  Atlas  Portland 
Cement  Co. 

HOTCHKISS,  J.  The  trustee  in  bankruptcy  of  the  John  F.  Ste- 
vens Construction  Company  (hereinafter  called  the  Construction  Com- 
pany) appeals  from  the  judgment  herein,  which  sustained  a  number  of 
mechanics'  liens.    The  Construction  Company  was  a  contractor  with 
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the  city  of  New  York  for  building,  in  what  is  known  as  the  "cut  and 
cover"  method,  a  portion  of  the  Westchester  Avenue  Rapid  Transit 
Railroad,  in  the  prosecution  of  which  work  the  Construction  Company 
contracted  for  tiie  labor  and  materials  which  are  the  subject  of  the 
liens  in  question.  On  August  11,  1913,  the  Construction  Company  was 
adjudicated  a  bankrupt.  Subsequently  the  trustee  in  bankruptcy  en- 
tered into  a  contract  with  the  Richard  Carvel  Company,  Limited, 
for  taking  over  and  continuing  the  work.  The  first  lien  was  filed  Au- 
gust 12,  and  the  last  on  December  4,  1913,  all  after  the  commencement 
of  the  bankruptcy  proceedings.  By  an  arrangement  between  the  par- 
ties, the  moneys  due  at  the  time  of  the  bankruptcy  from  the  city  to  the 
Construction  Company  were  paid  to  the  trustee,  and  the  liens  were  by 
agreement  transferred  to  this  fund.  Some  of  the  claims  in  dispute  may 
be  classified,  so  as  to  reduce  the  number  to  be  particularly  examined. 

Lumber  Claims.  These  embrace  the  claims  of  Gates  &  Co.,  Yellow 
Pine  Company,  Cross,  Austin  &  Ireland  Lumber  Company,  Trexler 
Lumber  Company,  Higbie  Company,  and  Rheinfrank  Company. 
These  claims  were  for  material  used  for  building  temporary  derricks, 
building  a  temporary  trestle  to  support  temporary  gas  pipes,  building 
temporary  offices  and  other  temporary  buildings,  for  constructing  molds 
or  forms  for  concrete,  for  fences,  for  temporary  bracing  in  the  street 
cut,  street  flooring  or  decking,  sheeting  or  sheathing,  and  for  repairing 
temporary  cars.  The  claim  of  the  Rheinfrank  Company  included  steel 
I-b^ams  used  as  supports  for  holding  up  the  public  street.  Although 
the  findings  are  not  identical  with  respect  of  each  of  the  several  claims, 
practically  the  findings  as  to  all  of  the  lumber  claims  were  to  the  effect 
that  the  lumber  was  "used  up  or  consumed  or  cut  up  and  distributed 
in  and  about  said  subway  job." 

B.  S.  Barnard.  Claim  for  "conduit  rods"  used  for  cleaning  out  elec- 
trical conduits  after  they  were  permanently  installed. 

E.  I.  Du  Pont  de  Nemours  Powder  Company.  Claim  for  djmamite, 
fuses,  connecting  wire,  batteries,  and  lead  wire,  all  used  in  connec- 
tion with  blasting  operations,  and  all  of  which,  save  the  lead  wire,  was 
actually  consumed  and  used  up  in  the  prc^ess  of  the  work. 

A.  P.  Dienst  Company,  Incorporated.  This  claim  was  for  a  great 
variety  of  builders'  hardware  and  similar  supplies,  for  a  considerable 
portion  of  which  the  lienor  conceded  it  had  no  lien.  The  portion  for 
which  a  lien  was  sustained  was  used  in  the  construction  of  a  derrick 
and  temporary  buildings,  repairs  to  plant,  construction  of  temporary 
chutes,  bracing,  sheeting  or  sheathing,  street  decking,  a  temporary  rail- 
way for  removing  dirt,  in  making  steam  drills,  uprights,  stringers  under 
the  street  surface  railroad,  and  for  blasting  mats. 
■  Atlas  Portland  Cement  Company,  Clermont  Sewer  Pipe  Company, 
and  Philadelphia  Electrical  &  Manufacturing  Company.  These  claims 
were  for  material  actually  incorporated  into  the  completed  work,  and  do 
not  seem  to  be  contested  by  the  appellant. 

Central  Union  Gas  Company.  Claim  for  labor  and  materials  in 
disconnecting  the  permanent  gas  mains  and  furnishing  and  installing 
temporary  pipes  for  the  distribution  of  gas  to  abutting  properties  dur- 
ing the  construction  of  the  railroad. 

American  Bridge  Company.    The  Construction  Company  had  con- 


Digitized  by 


Google 


608  164  NEW  YORE  BDPPLBMBNT  (Sup.  Ct 

tracted  with  the  Bridge  Company  for  the  riveted  structural  steel  work 
and  beams  necessary  for  the  work  in  question,  payments  to  be  made 
monthly  in  installments  of  90  per  cent,  of  the  value  of  the  delivered 
material,  deliveries  to  be  made  f.  o.  b.  within  the  free  lighterage  lim- 
its of  New  York  City.  Subsequently,  for  the  convenience  of  the  Con- 
struction Company,  the  contract  was  modified  so  as  to  provide  for  a 
temporary  delivery  within  the  state  of  New  Jersey,  A  considerable 
portion  of  the  steel  covei'ed  by  the  contract  was  delivered,  paid  for, 
and  used.    The  lien  was  filed  for  an  unpaid  balance  of  $17,781.47. 

Concerning  the  deliveries,  the  court  below  found :  That  up  to  Au- 
gust 11th  (the  date  of  the  bankruptcy)  the  Bridge  Company  "furnished 
and  delivered"  steel  of  the  value  of  $30,281.13,  upon  account  of  which 
$12,496.66  had  been  paid,  leaving  the  unpaid  balance  of  $17,781.47, 
which  became  due  and  payable  as  follows:  August  10, 1913,  $6,249.93 ; 
September  10,  1913,  $8,503.43;  November  6;  1913,  $3,028.11.  That 
prior  to  October  20th  "said  material"  was  by  the  Bridge  Company  de- 
livered to  the  said  Richard  Carvel  Company,  the  successor  in  interest 
of  the  Construction  Company.  That  part  of  the  entire  purchase  of 
steel  was  actually  used  in  the  railroad  work,  and  that  the  part  not 
so  used  was  prior  to  October  20,  1913,  "delivered  at  or  near  the  site 
of  said  subway"  for  use  in  the  work  as  needed.  The  eourt  also  found 
that  at  the  time  the  lien  of  the  Bridge  Company  was  filed  none  of 
the  steel  in  question  "was  within  the  state  of  New  York."  These 
findings  leave  the  exact  facts  concerning  deliveries  somewhat  cloudy. 
The  evidence  on  the  subject  is  to  be  found  in  the  correspondence  of 
the  parties.  On  March  18,  1913,  the  Construction  Company  wrote  to 
the  Bridge  Company,  saying  that  it  (the  Construction  Company)  was 
endeavoring  to  make  arrangements  for  the  use  of  storage  space  in  New 
Jersey,  pending  the  completion  of  which  it  requested  the  Bridge  Com- 
pany to  arrange  to  store  at  the  expense  of  the  Construction  Company, 
and  when  the  latter  was  ready  to  receive  the  steel  the  Bridge  Com- 
pany (or  its  carrier)  should  reload  it  on  lighters  and  deliver  at  any 
point  within  free  lighterage  limits  which  the  Construction  Company 
might  select.  Replying  to  the  foregoing,  the  Bridge  Company  ex- 
pressed its  assent  to  the  proposed  arrangement,  adding: 

"It  being  understood  that  material  stored  at  Greenville  will  be  considered 
as  completely  delivered  under  our  contract  and  payments  made  accordingly." 

On  the  day  following  the  secretary  of  the  Construction  Company 
wrote  to  the  Bridge  Company,  and  in  the  course  of  his  letter,  refer- 
ring to  the  proposal  of  the  latter  last  above  quoted,  said: 

"I  presume  you  mean  by  this  the  receipt  of  the  material,  bat  that  It  is  also 
understood,  In  accordance  with  our  contract,  that  this  material  la  reaUy  not 
delivered  to  us  until  we  take  it  at  some  dock  on  the  East  River  or  the  Harlem 
River;  •  •  *  in  other  words,  there  will  be  no  additional  expense  to  us 
for  the  lightering  of  this  material  when  we  are  ready  to  use  it" 

On  March  21st  the  Bridge  Company  expressed  its  assent  to  the 
foregoing.  It  is  thus  apparent  that  the  only  modification  of  the  origi- 
nal contract  was  that  the  time  for  payments  was  to  be  computed  from 
the  date  of  the  Greenville  deliveries,  but  that  the  physical  deliveries 
were  to  be  made  in  New  York  City,  as  per  the  original  contract.    It 
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seems  to  be  undisputed  that  all  of  the  steel  remaining  in  the  Green- 
ville yard  at  the  time  of  the  bankruptcy  was  taken  possession  of  by 
the  trustee,  and  sold  or  disposed  of  by  him  to  the  Richard  Carvel 
Company,  which  company  completed  the  work. 

[1-6]  In  three  recent  cases  I  think  we  may  discover  the  principles 
which,  in  the  case  of  most  of  the  claims  in  question,  should  guide  us 
in  determining  whether  they  are  of  a  character  entitling  them  to  the 
benefit  of  the  statute.  In  the  Powder  Case  (Schagticoke  Powder  Co. 
V.  G.  &  J.  Ry.  Co.,  183  N.  Y.  306,  76  N.  E.  153,  2  L.  R.  A.  [N.  S.] 
288j,  HI  Am.  St.  Rep.  751,  5  Ann.  Cas.  443),  where  the  court  held 
dynamite  a  proper  subject  of  a  lien,  in  the  course  of  the  opinipn, 
Werner,  J.,  said  (pages  312,  313,  314  of  183  N.  Y.,  page  155  of  76 
N.  E.  [2  L.  R.  A.  (N.  S.)  288,  111  Am.  St.  Rep.  751,  5  Ann.  Cas. 
443]): 

"The  argument  that  dynamite  Is  not  a  material,  bnt  a  part  of  the  con- 
tractor's plant,  which,  like  i)icks  and  shovels  or  mechanical  appliances,  are 
used  in  the  performance  of  work,  but  are  not  considered  materials  furnished 
within  the  purview  of  the  statute,  seems  to  us  Inherently  unsound.  A  steam 
shovel,  an  engine  and  boiler,  picks,  shovels,  crowbars,  and  the  like,  are 
tools  and  appliances  which,  while  used  in  the  doing  of  the  work,  survived  its 
I)erformance  and  remained  the  property  of  their  owner.  Not  so,  however,  with 
materials  that  are  used  up  in  the  performance  of  the  work  and  are  there- 
after Invisible,  except  as  they  survive  in  tangible  results.  We  think  that  ez- 
ploslres,  when  used  as  substitutes  for  other  recognized  'materials,'  are  cov- 
ered by  the  same  principle.  They  enter  into  and  form  a  part  of  the  perma- 
nent structure  quite  as  much  as  the  earth,  rails,  ties,  culverts  and  bridges 
that  we  can  see  and  feel.    •    •    •  " 

Further  on.  Judge  Werner  said : 

"Mason  work  may  be  done  on  a  road  in  a  dry  country  or  season  when  large 
quantities  of  water  must  be  hauled  many  miles  for  the  preparation  of  the 
necessary  mortar.  Upon  the  completion  of  the  structure  and  the  hardening 
of  the  mortar,  the  water  has  as  thoroughly  disappeared  as  the  powder  after 
the  blast.  Again,  lumber  may  be  used  in  the  construction  of  a  building  for 
the  pnrix>se  of  scaffolding.  However,  it  does  not  thereby  literally  enter  into 
the  composition  of  the  building,  nor,  so  to  speak,  become  a  part  of  it.  But, 
in  my  judgment,  both  it  and  the  water  have  been  'used'  In  the  construction 
of  the  building  and  mason  work,  within  the  meaning  of  the  Lien  Law  and  the 
purposes  for  which  it  was  enacted." 

In  Public  Works  Co.  v.  City  of  Yonkers  et  al.,  207  N.  Y.  81,  100 
N.  E.  700,  44  L.  R.  A.  (N.  S.)  311,  it  was  held  that  a  steam  shovel, 
leased  to  a  contractor  for  use  on  a  public  work  and  then  to  be  re- 
turned to  the  owner,  is  not  "material,"  within  the  meaning  of  the 
Lien  Law,  and  the  owner  is  not  entitled  to  a  lien  for  the  unpaid  rent. 
Judge  Werner  again  wrote  for  the  court,  and,  referring  to  explosives 
covered  by  the  Powder  Case,  said  (page  83  of  207  N.  Y.,  page  '701 
of  100  N.  E.,  44  L.  R.  A.  [N.  S.]  311) : 

"We  decided  that  they  were  [within  the  statute]  because  they  were  not 
only  used  in  the  construction  of  the  work,  but  were  literally  'used  up'  in  its 
performance." 

And  he  then  proceeds  to  quote  what  was  further  said  in  that  case 
with  respect  to  the  steam  shovel,  picks,  shovels,  and  other  plant  used 
in  the  performance  of  the  work.  (Continuing,  Judge  Werner  said  (page 
84  of  207  N.  Y.,  ps^e  701  of  100  N.  E.,  44  L.  R.  A.  [N.  S.]  311): 

154  N.Y.S.— 39 
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"Material  meena  'matter  which  Is  Intended  to  be  used  In  the  creatlom  of  a 
mechanical  structure'  (2  Bouvler,  Law  Diet.  [Rawle's  ReT.]  341),  or  tlie 
substance  matter  of  which  anything  Is  made'  (Webeter).  It  does  not  mean 
the  machinery  that  may  be  used  In  the  manufacture  of  materials,  for  it  might 
as  well  be  said  'that  the  mUl  by  which  the  lumber  la  sawed,  or  the  tools  nsed 
by  the  mechanic  in  building  a  house,  are  materials  famished  In  the  con- 
struction of  the  house,  as  to  say  that  the  machinery  used  In  the  mannfactoie 
of  the  artificial  stone  is  to  be  considered  as  part  of  the  materials  used  In  the 
construction  of  the  masonry  work' " — citing  Basshor  t.  B.  &  O.  R.  Co^  65  Md. 
103,  3  Atl.  285. 

Further  on,  Judge  Werner  refers  to  wooden  molds  for  concrete 
blocks,  which  were  to  be  returned  to  the  owner  after  the  completion 
of  the  work,  as  being  without  the  statute. 

In  Shultz  V.  Quereau  Co.,  210  N.  Y.  257,  104  N.  E.  621,  it  was  held 
that  coal  sold  to  a  contractor  engaged  in  building  a  state  highway 
and  used  in  generating  steam  for  a  road  roller  and  traction  engine, 
is  not  material  within  the  statute.  In  this  case.  Judge  Collin,  writing 
for  a  unanimous  court,  referring  to  the  Powder  and  to  the  Steam 
Shovel  Cases,  said: 

"While  the  line  of  demarcation  between  those  two  decisions  is  not  broad,  it 
Is  real  and  indestructible,  and  a  clear  definition  of  it  will  suggest,  at  least,  the 
answer  to  the  question  presented." 

Judge  Collin  then  points  out  that  the  powder  was  applied  directly 
to  the  earth  which  had  to  be  removed  in  order  to  coiiq)lete  the  structure: 

"The  construction  primarily,  and  not  mediately,  absorbed  and  included  IL 
It  and  the  substances  which  In  the  process  ot  construction  took  the  iriace 
of  the  earth  it  released  entered  into  the  construction  in  the  same  sense  and 
with  the  same  reality,  although  it  did  not  remain  a  visible  part  of  the  com- 
pleted Improvement  It  was  not  thus  with  the  steam  shovel.  It  aa  an  ar- 
ticle or  substance,  was  not  applied  to  the  construction,  upon  the  completioD 
of  which  it  remained  substantially  as  it  was  at  the  banning,  and  ready  to 
be  taken  to  and  used  upon  another  undertaking.  Ita  effeota,  and  not  It,  were 
applied  directly  to  the  construction,  which  did  not  absorb  or  Include  iL  It 
did  not  lose  its  identity  nor  cease  to  exist  as  a  separate  article.  It  promoted 
and  aided  in,  but  was  not  a  material  furnished  for,  the  construction.  "Hie 
distinction  we  are  here  expressing  was  made  clear  by  our  dedalons  already 
mentioned." 

Judge  Collin  then  proceeds  to  point  out  that  the  coal  was  but  an 
adjunct  of  the  steam  roller,  and  later  he  cites  a  Wisconsin  case  (Bar- 
ker &  Stewart  Lumber  Co.  v.  Marathon  Mills,  146  Wis.  12,  130  N. 
W.  866,  36  L.  R.  A.  [N.  S.]  875)  which  held  that  materials  used  for 
a  cofferdam,  constructed  for  the  purpose  of  building  a  permanent  dam, 
which  latter  was  the  subject  of  the  contract,  "and  which  were,  in  ef- 
fect, destroyed  by  their  use  in  the  cofferdam  or  subsequent  use,  were 
the  lawful  subject  of  a  mechanic's  lien,"  of  which  case  Judge  Collin 
says,  "Concerning  which  decision  we  express  no  opinion"  (page  261 
of  210  N.  Y.,  page  622  of  104  N.  E.) ;  but  he  quotes  and  approves  the 
following  in  the  opinion  of  that  case,  which,  after  speaking  of  coal 
used  in  portable  engines,  oil  used  for  lubricating  building  machinery, 
and  food  eaten  by  laborers,  said : 

"But  all  these  things  seem  quite  plainly  dlsttngnlshable.  They  are  at 
least  one  step  further  removed  from  the  actual  work  of  construction.  They 
have  neither  physical  contact  nor  immediate  connection  with  the  structure  at 
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*aj  time.  They  are  used  only  to  facilitate  aad  make  possible  the  operatloa 
of  tools,  machinery,  or  men,  which  in  their  turn  act  upon  the  structure.  The 
authorities  are  unanimous  in  holding  ttiat  no  lien  accrues  for  such  materials." 

The  burden  of  the  a{^)eilant's  argument  here  is  that  no  material  is 
the  subject  of  a  lien  which  does  not  become  a  component  part  of  the 
completed  structure,  although  used  in  and  about  the  work.  It  must 
physically  enter  into  the  work,  or  be  actually  consumed,  destroyed,  or 
annihilated  in  or  about  its  physical  connection  with  the  work,  to  come 
under  the  statute.  It  is  true  that  there  are  words  in  both  the  Powder 
Case  and  the  Shovel  Case  which,  torn  from  their  context,  would  appear 
to  give  support  to  this  argument ;  but  I  think  the  broad  principle  to  be 
gathered  from  the  three  cases  referred  to  is,  generally  speaking,  that 
although  plant,  tools,  and  their  adjuncts,  which  are  but  instnmients 
for  accomplishing  the  work,  surviving  its  completion,  and  which  are 
not  used  in  the  physical  construction,  are  not  within  the  statute,  the 
case  is  different  with  materials  which  do  come  into  physical  use  and 
contact,  and  which  are  used  in  immediate  connection  with  the  work, 
although  neither  permanently  entering  into  it  nor  actually  armihilated 
in  the  course  of  their  use,  but  which,  although  remaining  as  physical 
substances  after  the  work  is  completed,  are,  so  far  as  their  original 
form  or  condition  is  concerned,  practically  destroyed.  Although  Judge 
Collin  was  careful  in  the  Powder  Case  not  to  commit  the  court  to  the 
decision  that  material  used  for  a  cofferdam  would  come  under  the 
statute,  I  think  the  principle  to  be  drawn  from  the  three  cases  sus- 
tains what  Judge  Werner  said  in  the  Powder  Case  when  he  used  as  an 
illustration  lumber  entering  into  a  scaffold,  and  said  that  in  his  judg- 
ment lumber  so  used  was  the  subject  of  a  lien. 

If  a  sound  distinction  can  be  drawn  between  scaffolds,  which  Judge 
Werner  said  were  within  the  statute,  and  concrete  molds,  which  he 
said  were  not  within  the  statute,  it  may  be  that  presumably  the  former 
are  a  special  form  of  construction  adaptable  only  to  the  particular  work 
in  hand,  whereas  the  latter,  not  only  survive  the  particular  job,  but 
may  be  used  as  part  of  the  plant  on  other  work.  Applying  the  forego- 
ing principles  to  the  claims  at  issue,  the  following  is  the  result : 

Lumber  claims — within  the  statute:  Lumber  used  in  building  der- 
ricks, temporary  trestle,  fences,  bracing,  sheeting  or  sheathing,  street 
flooring  or  decking,  and  the  steel  I-beams  became  used  for  supports. 
Not  within  the  statute:  Lumber  used  for  building  offices  and  other 
temporary  buildings,  for  constructing  concrete  molds,  repairing  cars,  or 
otherwise  used  in  "plant."  Barnard  claim,  within  the  statute.  Du  Pont 
de  Nemours  Powder  Company  claim,  all  within  the  statute.  Dienst  & 
Company  claim,  all  within  the  statute,  except  so  much  as  was  used  for 
temporary  buildings,  repairs  to  plant,  and  for  steam  drills.  CentraJ 
Union  Gas  Company  claim,  all  within  the  statute. 

[I]  With  respect  to  the  claim  of  the  American  Bridge  Company, 
the  trustee  argues  that  the  statute  is  only  applicable  to  materials  fur- 
nished within  the  state,  and  that  it  has  no  extraterritorial  force,  citing 
Birmingham  I.  F.  Co.  v.  Glen  Cove  S.  Mfg.  Co.,  78  N.  Y.  30,  and 
Campbell  v.  Coon,  149  N.  Y.  556,  44  N.  E.  300,  38  L.  R.  A.  410.  In 
the  former  case,  a  steam  engine  was  sold  and  delivered  in  Connecti- 
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cut,  and  was  by  the  purchaser  transported  to  its  works  in  this  state, 
where  it  was  erected,  and  it  was  held,  the  engine  not  having  been  fur- 
nished in  this  state,  that  there  could  be  no  lien.  In  Campbell  v.  Coon, 
defendant  had  contracted  with  a  New  Jersey  iron  works  company  to 
furnish  and  erect  iron  for  a  building  in  this  city.  The  iron  works  com- 
pany subcontracted  with  plaintiffs,  residents  of  New  Jersey,  for  a  cer- 
tain portion  of  the  work,  and  plaintiffs  agreed  to  deliver  "at  and  for 
the  building"  in  question.  Distinguishing  the  Birmingham  Iron  Foun- 
dry Case,  the  court  held  that  the  fact  that  plaintiff  was  required  to  de- 
liver on  the  job  in  New  York  gave  him  the  right  to  a  lien.  The  prin- 
ciple of  this  case  sustains  the  lien  of  the  Bridge  Company. 

[7]  Finally,  the  trustee,  appellant,  objects  to  all  of  the  claims  on 
the  ground  that  the  liens  were  not  filed  until  after  the  filing  of  the  pe- 
tition in  bankruptcy.  This  question  was  decided  adversely  to  the  ap- 
pellant in  Hildreth  Granite  Co.  v.  City  of  Watervliet,  161  App.  Div. 
420,  146  N.  Y.  Supp.  449.  The  decision  was  by  a  divided  court,  but 
I  am  inclined  to  concur  with  the  reasoning  of  Smith,  P.  J.,  who  wrote 
for  the  majority. 

The  judgment  should  be  affirmed  as  to  all  the  claims,  except  such 
lumber  claims  as  embrace  items  not  within  the  statute,  and  except  as 
to  the  claim  of  Dienst  &  Co.,  as  to  which  there  should  be  a  new  trial. 
But  if  the  parties  can  agree  upon  the  allowable  items  and  amounts,  new 
findings  will  be  made,  and  the  judgment  modified  accordingly,  and, 
as  thus  modified,  affirmed,  with  costs  to  those  parties  who  succeed,  and 
without  costs  to  those  as  to  whom  the  judgment  is  modified. 

'  INGRAHAM,  P.  J.,  and  SCOTT,  J.,  concur. 

CLARKE,  J.  We  dissent  from  so  much  of  the  within  opinion  as 
holds  that  the  American  Bridge  Company  acquired  a  valid  lien  for  the 
material  not  delivered  in  the  state  of  New  York,  and  vote  for  a  revers- 
al of  the  judgment  appealed  from  in  so  far  as  it  sustains  such  lien. 

DOWLING,  J.,  concurs. 


OLINER  et  al  v.  GRONICH  et  al.    (No.  7600.) 

(Supreme  Court,  Appellate  DlTlston,  First  Department    July  9,  1916.) 

Bills  and  Notes  €=>345 — Holder  in  Due  Coubse — Cause  fob  Suspicion 
— Statute. 

Under  Negotiable  Instruments  Law  (ConsoL  Laws,  c.  38)  {  95,  providing 
that,  to  constitute  notice  of  an  Inflnnlty  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  it,  the  person  to  whom  it  was  negoti- 
ated must  have  had  actual  knowledge  of  the  infirmity  or  defect,  or  of  sudi 
facts  that  his  taking  the  instrument  amounted  to  b&A  faith,  where  one  Q. 
stole  funds  from  his  employers  In  Austria,  and  deposited  the  money  with 
European  bankers,  whose  correspondents  in  America  sent  G.  at  New  York 
a  check  for  the  money,  which  he  indorsed  and  delivered  to  N.,  who  cashed 
it  at  the  plaintiffs'  bank,  under  such  circumstances  as  should  have  cre- 
ated a  suspicion  concerning  the  entire  transaction,  there  being  no  evi- 
dence that  the  plaintiffs  acted  in  bad  faith,  nor  that  If  they  had  Inquired 
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of  the  drawers  of  the  check,  or  the  bank  upcti  which  It  wka  drawn,  the 
night  on  which  It  was  cashed  or  the  next  morning,  they  would  have 
received  any  notice  of  any  Infirmity,  or  that  G.  had  no  right  to  cash  It,  the 
plaintiffs  nevertheless  became  holders  In  dne  course,  entitled  to  recover 
against  the  drawers  of  the  check  in  a  suit  in  which  the  defrauded  employ- 
ers were  impleaded,  since  something  more  than  su^ldon  la  required  to 
prove  bad  faith. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  819-S52 ; 
Dec.  Dig.  €=>345.] 

Clarke  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Term,  First  Department. 

Action  by  Saul  OHner  and  Isidor  Oliner  against  Herman  Gronich 
and  others.  Judgment  for  defendants  was  reversed  by  the  Appellate 
Term  (152  N.  Y.  Supp.  235),  and  defendants  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
NING, and  HOTCHKISS,  JJ. 

Morris  Cukor,  of  New  York  City,  for  appellants. 
Alexander  Pfeiflfer,  of  New  York  City  (Alfred  D,  Lind,  of  New 
Yoric  City,  on  the  brief),  for  respondents. 

INGRAHAM,  P.  J.  The  check  in  question  was  a  negotiable  in- 
strument, issued  by  the  bankers,  payable  to  the  order  of  Goldenberg. 
It  represented  money  stolen  by  Goldenberg  from  his  employers  in 
Austria,  who  are  the  defendants  Gronich  in  this  action;  Goldenberg 
having  deposited  the  money  with  the  correspondents  of  the  drawers  of 
the  check  in  Europe,  to  be  transmitted  to  Goldenberg  in  the  United 
States.  They  sent  to  Goldenberg  at  New  York  a  check  for  this  money. 
There  is  no  question  but  what  the  bankers  acted  in  good  faith  when 
they  sent  this  check  to  Goldenberg  and  without  notice  of  the  defend- 
ants' claim.  Goldenberg  indorsed  the  check  and  delivered  it  to  one 
Nussbaum.  The  circumstances  under  which  it  was  delivered  to  him 
would  be  sufficient  to  show  bad  faith  on  his  part.  So,  as  between  him 
and  the  defendants,  the  defendants  were  entitled  to  the  proceeds  of 
the  check.  Nussbaum,  however,  took  the  check  to  the  plaintiffs,  who 
cashed  it  for  him,  and,  if  they  received  this  check  in  good  faith,  with- 
out notice  of  any  infirmity,  they  were  entitled  to  recover  it  against 
the  makers,  payment  having  been  subsequently  stopped  by  the  bank  up- 
on which  it  was  drawn. 

The  court  found  that  Nussbaum,  with  full  knowledge  of  all  the 
facts  and  circumstances,  and  with  a  wrongful  and  fraudulent  intent 
and  purpose,  cashed  said  check  at  the  place  of  the  business  of  the 
plaintiffs  and  received  in  exchange  therefor  $1,785.62,  and  further 
found  that  the  cashing  of  said  check  was  not  had  and  done  in  the  or- 
dinary, usual,  and  regular  course  of  their  business,  but  as  an  extraor- 
dinary and  unusual  transaction  for  the  plaintiffs,  as  well  as  defend- 
ant Nussbaum.  Now,  the  only  fact  upon  which  this  finding  can  be 
based  was  that  Nussbaum  came  to  the  plaintiffs'  banking  house  at  5 
o'clock  in  the  afternoon  on  the  day  of  the  date  of  check  and  asked 
plaintiffs  to  cash  it.  Nussbaum  had  been  a  depositor  in  the  plain- 
tiffs' bank,  and  defendant,   relying  upon   Nussbaum's  indorsement, 
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actually  cashed  the  check  and  paid  the  money  for  it  The  court  fur- 
ther found  that  the  circumstances  and  conditions  surrounding  the  pres- 
entation to  the  plaintiffs  of  said  check  and  the  demand  for  the  cash- 
ing of  same  by  Nussbaum  created  or  ought  to  have  created  a  sus- 
picion in  the  minds  of  said  plaintiffs  concerning  the  entire  transaction, 
and  ought  to  have  put  them  on  their  guard,  before  delivering  the 
money  to  said  Nussbaum.  But,  assuming  this  finding,  was  sustained 
bv  the  evidence,  still  I  think  the  plaintiffs  are  entitled  to  recover. 
There  is  no  finding  that  plaintiffs  acted  in  bad  faith  or  with  knowl- 
edge of  the  fact  that  this  check  represented  money  stolen  by  the  de- 
fendant. But  it  is  found  that  the  "circumstances  and  conditions  sur- 
rounding the  presentation  to  the  plaintiffs  of  said  check  created  or 
ought  to  have  created  a  suspicion  in  the  minds  of  the  plaintiffs  c<»i- 
ceming  the  entire  transaction,  and  ought  to  have  put  them  on  their 
guard.  *  *  *  "  But,  as  I  understand  the  rule,  this  is  not  suffi- 
cient. There  must  be  actual  proof  of  bad  faith.  It  is  settled  in  this 
state  that  something  more  than  suspicion  is  required  to  prove  bad 
faith  on  the  part  of  a  purchaser  of  a  check  or  promissory  note.  See 
Cole  v.  Harrison,  153  N.  Y.  Supp.  200,  decided  by  this  court  May  17, 
1915;  Cheever  v.  Pittsburgh,  etc.,  R.  R.  Co.,  150  N.  Y.  59,  44  N.  E. 
701,  34  L.  R.  A.  69,  55  Am.  St.  Rep.  646;  Second  National  Bank  v. 
Weston,  161  N.  Y.  520,  55  N.  E.  1080,  76  Am.  St.  Rep.  283;  section 
95,  Neg.  Inst.  Law  (Laws  1909.  c.  43). 

The  plaintiffs'  cashing  the  check,  without  actual  notice  of  the  de- 
fendant's claim,  seems  to  me  to  have  constituted  them  bona  fide  hold- 
ers for  value,  and  entitled  them  to  recover  from  the  drawers  of  the 
check,  for  the  reason,  first,  that  there  was  no  evidence  that  plain- 
tiffs acted  in  bad  faith ;  and,  second,  if  plaintiffs  were  put  on  inquiry, 
they  could  only  inquire  of  the  drawers  of  the  check  or  bank  upon 
which  it  was  drawn,  and  there  is  no  evidence  in  the  case  to  show,  if 
they  had  made  such  inquiry  on  the  night  on  which  the  check  was 
cashed  or  the  next  morning,  that  they  would  have  received  any  no- 
tice of  any  infirmity  in  the  check,  or  that  Goldenberg  had  not  a  right  to 
cash  it. 

I  think,  therefore,  the  determination  of  the  Appellate  Term  should 
be  affirmed,  with  costs. 

SCOTT  and  HOTCHKISS,  JJ.,  concur. 

CLARKE,  J.  (dissenting).  The  action  was  begun  by  the  service  of 
a  summons  and  complaint  upon  Knauth,  Nachod  &  Kuhne,  to  recover 
$1,785.62  on  a  check  which  had  been  issued  by  them  which  reads  as  fol- 
lows: 

"March  19,  1913. 

"Pay  to  the  order  of  Benjamin  Goldenberg,  S.  8.  Pretoria,  Ellis  Island, 
N.  T.,  $1,785.62." 

This  had  a  receipt  attached. 

"I,  Benjamin  Goldenberg,  S.  S.  Pretoria,  residing  in  Ellis  Island,  N.  T.,  do 
hereby  acknowledge  receipt  of  eighteen  hundred  "o/ioo  dollars,  $1800,  from 
Knauth,  Nachod  &  Kuhne,  New  York,  by  order  of  Zivnostenska  Banka  y 
Praze  Prag,  for  account  of 

"Date  March  19,  1913.  [Slgnatare]    Benjamin  Ooldenberg." 
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This  was  indorsed  on  back : 

"Benjamin  Goldenberg.  John  D.  Nnssbanm.  Fourth  Nationftl  Bank.  Paid 
March  21, 191S,  New  York.  Pay  any  bank  or  tmst  company  or  order.  March 
20, 19X3.  OUner  Brothers,  Bankers,  New  York.  Mar.  20,  19313.  Xhe  Security 
Bank  of  New  York,  East  Side  Branch." 

And  written  across  the  face : 

"Payment  stopped  at  request  of  the  Austro-Hungarlan  Consulate  Qeneral, 
New  York,  March,  21,  1913." 

An  order  was  made  on  the  31st  of  March,  1913,  interpleading  Her- 
man Gronich  and  Isaac  Gronich,  composing  the  firm  of  Herman  Gron- 
ich  &  Co.,  to  be  substituted  as  defendants  in  the  place  of  Knauth, 
Nachod  &  Kuhne,  and  permitting  said  firm  to  pay  into  court  $1,785.62, 
the  amount  of  the  check  in  question,  and,  on  such  payment,  be  dis- 
charged from  all  further  liability.  Thereafter  a  supplemental  com- 
plaint was  served  by  the  plaintiffs,  alleging :  That  they  were  copartners 
doing  business  as  Oliner  Bros.  That  on  the  19th  of  March,  1913, 
Knauth,  Nachod  &  Kuhne  issued  and  delivered  to  the  defendant  Ben- 
jamin Goldenberg  their  check  drawn  to  his  order.  That  for  value  re- 
ceived Goldenberg  duly  indorsed  and  delivered  the  said  check  so  in- 
dorsed to  the  defendant  John  D.  Nussbaum,  who  indorsed  the  said 
check  and  delivered  the  same  so  indorsed  to  the  plaintiffs  herein,  who 
paid  value  therefor.  That  the  plaintiffs  presented  the  check  at  the 
place  mentioned  for  payment,  and  demanded  payment  for  same,  but 
payment  thereof  has  been  refused.  That  Gronich  and  others  acting  in 
their  behalf  requested  the  firm  of  Knauth,  Nachod  &  Kuhne  to  stop 
payment  on  said  check,  and  that  the  said  firm  of  Knauth,  Nachod  & 
Kuhne  did  stop  pa)mient  of  said  checkpursuant  to  such  request.  That 
no  part  of  said  sum  has  been  paid.  Then  it  sets  up  the  interpleader 
proceedings,  and  that  Knauth,  Nachod  &  Kuhne  deposited  the  same  with 
the  city  chamberlain.  Wherefore  plaintiffs  demand  judgment  as  fol- 
lows: That  this  court  adjudicate  that  the  fund  deposited  with  the 
city  chamberlain  is  properly  the  fund  of  the  plaintiffs,  and  that  they 
are  the  only  persons  entitled  to  said  money.  That  this  court  direct  that 
the  city  chamberlain  pay  over  to  the  plaintiffs  herein  the  said  sum 
deposited  with  him.  That  this  court  direct  that  judgment  be  entered 
for  the  plaintiffs  in  the  sum  of  $1,785.62,  with  interest  thereon  from 
March  19,  1913.  That  if  there  be  a  deficiency  this  court  direct  that 
judgment  be  entered  against  the  defendants  herein  for  such  deficiency. 
That  the  plaintiffs  herein  have  the  costs  and  disbursements  of  this  ac- 
tion. 

The  amended  answer  sets  up :  That  during  the  months  of  January 
and  February,  1913,  in  Austria,  the  said  defendant  Benjamin  Golden- 
berg wrongfully,  improperly,  and  unlawfully,  and  without  any  right 
or  authority,  took,  received,  and  collected  from  various  persons  the 
sum  of  at  least  $4,800,  the  money  and  property  of  these  defendants. 
The  said  defendant  Goldenberg  then  and  there  and  ever  since  then 
wrongfully,  improperly,  and  unlawfully  appropriated  and  converted, 
and  still  converts,  the  said  money  to  his  own  use,  and  refused  and  still 
refuses  to  pay  over  the  same  to  these  defendants,  although  due  demand 
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has  been  made  therefor.  That  the  sum  of  $1,785.62  mentioned  in  the 
said  supplemental  complaint  and  represented  by  the  check  therein  de- 
scribed was  and  is  a  part  of  the  said  money  and  funds  so  taken,  re- 
ceived, collected,  appropriated,  and  converted  by  the  said  Goldenberg. 
That  the  said  $1,785.62,  represented  by  the  said  check  as  stated  and 
alleged,  was  and  still  is  the  property  of  these  defendants,  who  alone 
were  and  still  are  entitled  to  the  immediate  possession  thereof.  That 
the  said  check  was  delivered  to  the  said  John  D.  Nussbaum  solely  for 
the  purpose  of  having  same  collected  for  the  use  and  benefit  of  the 
said  defendant  Goldenberg,  and  that  the  said  Nussbaum  delivered  the 
said  check  to  these  plaintiffs  solely  for  the  said  purpose.  That  the 
said  defendant  John  D.  Nussbaum  and  these  plaintiffs,  at  the  time  of 
the  receipt  by  them  of  the  said  check  and  ever  since  then,  had  due  and 
timely  notice  and  knowledge  of  all  the  facts  and  circumstances  herein- 
before recited,  and  they  took  and  accepted  the  said  check  for  the  pur- 
pose of  collecting  the  moneys  represented  thereby  for  the  use  and 
benefit  of  the  defendant  Goldenberg,  and  with  the  full  knowldge  of  all 
the  facts  hereinabove  recited,  without  giving  or  paying  any  value  or 
consideration  therefor.  Wherefore  these  defendants  demand  judg- 
ment as  follows :  That  this  court  adjudge  that  the  fund  deposited  with 
the  chamberlain  as  recited  in  the  supplemental  complaint  is  the  prop- 
erty of  the  defendants  Gronich,  and  that  they  are  the  only  persons  en- 
titled thereto.  That  the  court  direct  the  chamberlain  to  pay  over  to 
these  defendants  the  said  sum  so  deposited. 

Upon  these  pleadings  the  parties  started  in  for  trial  upon  this  stipu- 
lation : 

"That  the  question  as  to  whether  OUner  Bros,  are  holders  of  the  Instm- 
ment  In  good  faith,  for  Tslue,  without  notice,  be  tried  as  an  Issue  before  the 
court  without  a  Jury ;  that,  If  the  finding  be  that  they  were  not,  a  date  aub- 
aequently  will  be  set  upon  which  to  hear  evidence  as  to  the  embezzlement  of 
the  fund  deposited  in  this  dty  by  the  agent  of  Herman  Gronich  &  Co.  upon  the 
arrival  from  Austria  of  the  commission  already  issued  to  take  testimony  of 
witnesses  residing  there." 

This  section  of  the  trial  proceeded  on  February  9,  1914,  and  at  the 
close  both  parties  moved  for  judgment.    The  court  said: 

"To  my  mind  this  Is  a  very  suspicious  transaction ;  and  if  I  had  the  slight- 
est doubt  about  it,  It  has  been  confirmed  by  listening  to  the  tales  told  on  the 
witness  stand.  Judgment  for  tlie  defendants  Gronich.  Ten  days'  stay  and 
30  days  to  make  a  case." 

Thereafter,  on  the  Sth  of  May,  1914,  the  case  was  continued,  evi- 
dence being  adduced,  not  only  upon  the  question  of  the  embezzlement, 
but  the  witnesses  were  further  examined  on  the  question  submitted 
at  the  first  hearing.  Thereafter  the  court  made  a  decision.  It  found : 
That  the  plaintiffs  are  copartners  in  business  in  New  York,  and  that 
the  defendants  Gronich  are  copartners  in  business  in  the  city  of  Czer- 
nowitz,  Austria.  That  during  the  months  of  January  and  February, 
1913,  the  defendant  Goldenberg  was  in  the  employ  of  the  defendants 
Gronich  in  Austria  as  salesman  and  agent,  and  as  such  agent  and  em- 
ploy6  of  the  defendants  Gronich  took,  received,  and  collected  from 
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various  persons  the  sum  of  at  least  20,000  kronen — equivalent  to  $4,000 
— the  money  and  property  of  the  defendants  Gronich,  and  immedi- 
ately thereafter  came  to  America.  That  the  said  Goldenberg  then  and 
there  and  ever  since  then  wrongfully,  improperly,  and  unlawfully 
misappropriated  and  converted,  and  still  converts,  the  said  moneys  to 
his  own  use,  and  refused  and  still  refuses  to  pay  the  same  to  the  de- 
fendant Gronich,  ahhough  due  demand  has  been  made  therefor.  That 
at  the  city  of  New  York  on  the  19th  day  of  March,  1913,  the  banking 
firm  of  Knauth,  Nachod  &  Kuhne  issued  to  Goldenberg  their  check 
drawn  to  his  order  for  $1,785.62.  That  said  check  was  delivered  to 
Goldenberg  at  Ellis  Island  on  March  19,  1913,  while  he  was  being 
held  there  as  a  detained  immigrant  in  proceedings  instituted  for  his 
deportation  upon  the  charge  of  having  absconded  to  America  with 
money  embezzled  in  Austria  belonging  to  said  defendants  Gronich  & 
Co.,  of  which  the  defendant  Nussbaum  had  due  notice  and  knowl- 
edge. That  on  March  19,  1913,  and  before  the  said  check  was  so 
delivered,  the  defendants  Gronich,  through  the  Austro-Hungarian  con- 
sulate general,  attempted  to  have  the  payment  of  the  said  check 
stopped,  claiming  that  the  moneys  represented  thereby  were  part  of 
the  moneys  converted  and  misappropriated  by  the  defendant  Golden- 
berg as  aforesaid,  all  of  which  was  known  to  the  defendants  Golden- 
berg and  Nussbaum.  That  the  said  $1,785.62,  for  which  said  check 
was  given  by  said  Knauth,  Nachod  &  Kuhne  to  Golderiberg  as  afore- 
said, was  a  part  of  the  moneys  and  funds  so  misappropriated  and  con- 
verted by  said  Goldenberg  from  the  defendants  Gronich.  That  the 
said  sum  for  which  the  said  check  was  drawn  and  given  as  aforesaid 
was  and  is  the  property  of  the  defendants  Gronich,  and  they  are  en- 
titled to  its  possession.  That  the  defendant  Nussbaum  is  a  cousin  of 
the  defendant  Goldenberg,  and  acted  as  his  attorney  in  said  deporta- 
tion proceedings.  That  on  the  19th  of  March,  1913,  said  Goldenberg, 
while  detained  as  an  emigrant  at  Ellis  Island,  as  aforesaid,  wrote  his 
name  upon  said  check  and  delivered  it  to  defendant  Nussbaum  with- 
out consideration  and  without  value,  and  said  defendant  Nussbaum 
so  received  the  same.  That  said  Nussbaum  received  said  check  with 
notice  and  knowledge  that  said  Goldenberg  was  detained  at  Ellis 
Island  in  deportation  proceedings  upon  the  charge  that,  having  embez- 
zled large  sums  of  money  in  Austria,  he  absconded  therewith  to  this 
country.  That  said  Nussbaum  took  said  check  with  notice  and  knowl- 
edge that  the  same  represented  or  was  claimed  to  represent  moneys 
which  it  was  asserted  the  defendant  Goldenberg  unlawfully  converted 
and  misappropriated  to  his  own  use  from  the  defendants  Gronich, 
and  that  the  Austro-Hungarian  consulate  general,  acting  for  them,  was 
attempting  to  stop  payment  of  said  check.  That  said  Goldenberg  de- 
livered said  check  to  Nussbaum,  and  he  received  same,  with  the  wrong- 
ful and  fraudulent  intent  and  for  the  wrongful  and  fraudulent  pur- 
pose of  negotiating  or  cashing  same  immediately,  so  as  to  give  the 
appearance  of  having  negotiated  said  check  jto  a  holder  in  due  course, 
and  thus  place  said  check  and  its  proceeds  beyond  the  reach  of  said 
defendants  Gronich,  or  of  the  said  consulate  general  acting  in  their 
behalf,  and  so  as  to  use  the  said  proceeds  for  the  benefit  of  said  Gold^ 
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enberg.  That  Nussbaum,  with  full  knowledge  of  all  the  facts  and 
circumstances  recited  in  findings  13  and  14,  and  with  such  wrongful 
and  fraudulent  intent  and  purpose,  cashed  said  check  on  March  19, 
1914,  at  the  place  of  business  of  the  plaintiffs  and  received  in  exchange 
therefor  $1,785.62.  That  the  cashing  of  said  chedc  by  plaintiffs  was 
not  had  and  done  in  the  ordinary,  usual,  and  regular  course  of  their 
business,  but  as  an  extraordinary  and  unusual  transaction,  for  the 
plaintiffs  as  well  as  for  defendant  Nussbaum.  That  the  circumstaiKes 
and  conditions  surrounding  the  presentation  to  plaintiffs  of  said  check 
and  the  demand  for  the  cashing  of  same  by  Nussbaum  created  or 
ought  to  have  created  a  suspicion  in  the  minds  of  said  plaintiffs  con- 
cerning the  entire  transaction,  and  ought  to  have  put  them  on  their 
guard  before  delivering  the  money  to  said  Nussbaum.  That  plain- 
tiffs, at  the  time  of  taking  said  dieck  and  before  cashing  the  same 
for  the  defendant  Nussbaum,  had  notice  and  knowledge  of  facts  suf- 
ficient to  put  them  to  reasonable  or  proper  inquiry,  wluch  would  have 
disclosed  to  plaintiffs  that  said  defendant  Goldenberg,  the  payee  of 
said  check,  was  detained  at  ElHs  Island  pending  his  deportation  upon 
the  charge  of  having  absconded  from  Austria  with  moneys  he  there 
embezzled,  of  which  moneys  the  fund  represented  by  said  check  was 
a  part;  that  said  check  was  made  for  moneys  claimed  to  have  been 
wrongfully,  unlawfully,  and  fraudulently  misappropriated  and  con- 
verted by  said  Goldenberg  from  the  defendants  Gronich,  who,  through 
the  Austro-Hungarian  consulate  general  of  the  city  of  New  York, 
were  attempting  to  stop  payment  of  said  check,  claiming  to  be  the 
rightful  owners  of  the  funds  represented  thereby  and  entitled  to  the 
immediate  possession  thereof,  and  that  the  defendant  Nussbaum  ob- 
tained said  check  without  consideration,  in  bad  faith,  and  with  the 
wrongful  and  fraudulent  intent  and  purpose  of  placing  said  check  and 
its  proceeds  beyond  the  reach  of  the  defendants  Gronich  or  their 
representatives,  and  for  the  benefit  of  defendant  Goldenberg,  and 
therefore  he,  said  defendant  Nussbaum,  sought  immediate  cash  for 
said  check.  That  the  plaintiffs  did  not  take  and  cash  said  check  in 
good  faith.  That  in  taking  and  cashing  said  check  plaintiffs  acted  in 
bad  faith  and  with  the  purpose  and  intent  of  helping,  aiding,  and  as- 
sisting the  defendant  Nussbaum  in  carrying  out  whatever  purpose  or 
object  he  had  in  view,  and  in  utter  disregard  of  facts  and  circum- 
stances within  plaintiffs'  notice  and  knowledge,  which  should  have 
created  a  suspicion  in  their  mind,  and  which  proper  or  proper  reason- 
able inquiry  would  have  led  plaintiffs,  before  cashing  said  check,  to 
the  discovery  of  the  real  facts  attending  this  transaction,  as  set  out  in 
the  foregoing  findings. 

The  court  found  as  conclusions  of  law :  That  the  complaint  should 
be  dismissed.  That  the  defendants  Gronich  are  the  owners  of  the 
$1,785.62,  deposited  by  said  Knauth,  Nachod  &  Kuhne  to  the  credit 
of  this  action  in  the  office  of  the  chamberlain  on  the  4th  day  of  April, 
1913,  together  with  accrued  interest,  and  that  they  are  entitled  to  the 
immediate  possession  of  same. 

From  the  judgment  entered  thereon  plaintiffs  appealed  to  the  Ap- 
pellate Term,  which  affirmed  the  same  without  opinion.    Said  court 
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subsequently  granted  a  motion  for  reargument,  and  vacated  its  order 
of  affirmance,  and  reversed  the  judgment  and  order  appealed  from, 
and  ordered  a  new  trial,  without  costs  of  appeal  to  either  party,  and 
subsequently  granted  leave  to  appeal  to  the  Appellate  Division. 

In  my  opinion,  from  a  careful  consideration  of  this  record,  the  de- 
termination of  the  Appellate  Term  should  be  reversed,  and  the  judg- 
ment of  the  City  Court  reinstated  and  affirmed.  The  parties  to  the 
controversy  chose  the  manner  and  method  of  trial,  evidenced  by  the 
stipulation  entered  into  at  the  beginning  of  the  case.  The  issues  as 
presented  were  fairly  and  fully  tried,  and  I  think  that  the  findings  of 
the  trial  court  were  sustained  by  the  evidence. 

It  is  thoroughly  established  that  Goldenberg  was  the  agent  of  the 
defendants  Gronich;  that  he  had  embezzled  their  funds,  which  had 
been  collected  by  him  as  their  agent;  that  a  portion  of  said  funds 
were  transmitted  by  him  from  Austria  to  Knauth,  Nachod  &  Kuhne ; 
and  that  the  check  issued  by  said  firm  to  him  while  in  detention  upon 
Ellis  Island  represented  a  portion  of  the  embezzled  fund  so  previ- 
ously caused  by  him  to  be  transmitted  from  Austria  to  them  for  his 
account.  Nussbaum,  who  was  a  cousin  of  his  and  represented  him 
as  his  attorney  on  the  deportation  proceedings,  was  a  depositor  with 
the  plaintiffs,  who  were  private  bankers.  His  account  was  a  small 
one,  the  highest  monthly  balance  over  a  period  of  two  years  being 
$256.62.  lliis  check,  the  largest  one  he  had  ever  deposited,  was  pre- 
sented to  the  plaintiffs  long  after  general  banking  hours,  and  cash 
requested.  The  testimony  in  respect  to  the  circiunstances  surround- 
ing the  cashing  of  this  check  by  the  plaintiffs  support  the  findings 
that  it  was  an  extraordinary  and  unusual  transaction,  and  that  the 
plaintiffs  had  notice  and  knowledge  of  facts  sufficient  to  put  them  to 
reasonable  and  proper  inquiry,  which  would  have  disclosed  the  situa- 
tion; that  the  plaintiffs  did  not  take  and  cash  said  check  in  good 
faith,  but  acted  in  bad  faith,  with  the  purpose  and  intent  of  assisting 
Nussbaum  in  getting  possession  of  the  money  which  Goldenberg  had 
embezzled  from  Gronich  &  Co.  In  my  opinion,  the  determination  of 
the  Appellate  Term,  directing  the  reversal  of  this  judgment,  will  re- 
sult in  a  miscarriage  of  justice.  Therefore  the  determination  of  the 
Appellate  Term  should  be  reversed,  and  the  judgment  of  the  City 
Court  reinstated,  with  costs  and  disbursements  in  this  court  and  at. 
tiie  Appellate  Term  to  the  appellants. 

DOWLING,  J.,  concurs. 
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MOORE  y.  liEHIGH  VALLEY  R.  CO.    (No.  151/T7.) 
(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

1.  Mabteb  and  Servant  <S=>16%,  New,  vol.  16  Key-No.  Series— Woekmin '8 

Compensation  Act — Constitutionality. 

The  Workmen's  Compensation  Law  (Iaws  1913,  c  816  [Consol.  Laws,  c. 
67]  as  re-enacted  and  amended  by  Laws  1914,  c.  41,  and  by  Laws  1914,  c. 
31tf,  and  I.aws  1915,  cc.  167,  168),  enacted  to  assure  compensation  for  In- 
juries or  death  of  certain  employes  In  the  course  of  their  employment,  U 
constitutional. 

2.  Master  and  Servant  €=>87%,  New,  vol.  16  Key-No.  Series — Wobkher's 

Compensation  Act — Interitbxnce  with  Interstate  Comicebce. 

Workmen's  Compensation  Law  (Laws  1913,  c.  816  [Consol.  Laws,  c.  6T] 
as  re-enacted  and  amended  by  Laws  1914,  c.  41,  and  by  Laws  1914,  c.  316, 
and  liaws  1915,  cc.  167,  168),  declaring  by  section  114,  that  the  act  shall 
ai'ply  to  employers  and  employes  engaged  in  intrastate  and  In  interstate 
commerce  for  whom  a  rule  of  liability  or  method  of  compensation  has  been 
or  may  be  established  by  Congress,  only  so  far  as  their  mntual  connection 
with  intrastate  work  may  and  shall  be  clearly  separable  from  interstate 
commerce,  except  that  such  employer  and  his  employes  working  only  in  the 
state  may,  subject  to  the  approval  of  and  as  provided  by  the  commission, 
and  so  far  as  not  forbidden  by  any  act  of  Congress,  accept  the  provisions  of 
^he  chapter,  does  not  exclude  an  employ^  Injured  in  Interstate  commerce 
from  claiming  benefits  under  the  law,  where  the  injury  was  in  no  way 
attributable  to  the  negligence  of  the  employer,  but  was,  as  to  him,  wholly 
accidental. 

8.  Mastbb  ano  Sebvant  «=87%,  New,  vol.  16  Key-No.  Series — ^Workmen's 
Compensation  Act — "Accidkntai," — "Arising  Out  of  and  in  the 
Course  of  His  EMPLOTXtENT." 

Workmen's  Compensation  I^w  (Laws  1913,  c.  816  [Consol.  Laws,  c.  67] 
as  re-enacted  and  amended  by  Laws  1914,  a  41,  and  by  Laws  1914,  a  316, 
and  Laws  1915,  cc.  167,  168)  provides  by  section  10  that  every  employer 
subject  to  tlie  provisions  of  the  chapter  shall  pay  or  proride,  as  thereby  re- 
quired, compensation  according  to  the  schedules  of  the  article  for  the  disa- 
bility of  bis  employes,  resulting  from  an  accidental  personal  injury  arising 
out  of  and  in  tlie  course  of  his  employment,  without  regard  to  fault  as  a 
cause  of  such  injury.  Claimant,  a  lineman,  in  the  employ  of  an  interstate 
railway  maintaining  a  telegraph  and  telephone  line  along  Its  right  of  way, 
was  engaged  in  erecting  a  new  line  when  a  violent  rainstorm  arose,  and, 
as  defendant  provided  no  shelter,  but  left  each  man  to  And  shelter  as  he 
could,  though  it  made  no  deduction  of  wages  for  interference  with  the 
work,  claimant,  with  others,  went  under  cars  on  a  switch,  where  an  engine 
of  another  railway  moved  the  cars  standing  on  the  switch,  and  claimant 
was  struck  by  a  projection  of  the  car,  and  fell  over,  so  that  his  legs  came 
on  the  track  and  were  cut  off.  Held,  that  the  Injury  was  "accidental,"  in 
the  sense  of  happening  by  chance,  unexpectedly,  or  as  not  expected,  from 
an  unforeseen  and  unexpected,  unusual  occurrence,  and  that  the  injury 
was  one  "arising  out  of  and  in  the  course  of  his  em[rioyment,"  so  that  an 
award  of  compensation  was  properly  made. 

[Kd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Accident] 

4.  Master  and  Servant  «=>87%,  New,  vol.  16  Key-Na  Setlea — ^Wobkiuek's 
Compensation  Act — Construction. 

The  Workmen's  Compensation  Law  (Iaws  1913,  c.  816  [Consol.  Laws,  c 
67]  as  re-enacted  and  amended  by  Laws  1914,  e  41,  and  by  Laws  1914,  c 
316,  and  Laws  1915,  cc.  107,  168),  enacted  to  assure  compensation  for  In- 
juries or  death  of  employes  in  the  course  of  their  employment,  was  intended 
to  make  the  risk  of  an  accidental  Injury,  even  though  happ«ilng  through 

«=3For  othar  case*  Me  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Dtgeata  A  Indexet 
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tbe  fftTilt  of  tbe  workman  blmself,  an  element  In  the  cost  of  laroductlon  to 
be  borne  by  the  community  In  general,  and  should  be  construed  liberally, 
and  be  given  as  broad  an  interpretation  as  may  fairly  be  given  it, 

Appeal  from  Workmen's  Compensation  Gimmission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Ralph  Ray- 
mond Moore,  employe,  to  obtain  compensation  for  personal  injury,  op- 
posed by  the  Lehigh  Valley  Railroad  Company,  employer.  Compensa- 
tion was  awarded  by  the  Workmen's  Compensation  Commission,  and 
the  employer  appeals.    Award  affirmed. 

Argued  before  SMITH,  P.  J.,  and  LYON,  HOWARD,  and  WOOD- 
WARD, JJ. 

B.  F.  La  Rue,  of  New  York  City  (E.  H.  Boles,  of  New  York  City, 
of  counsel),  for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  coun- 
sel) for  the  People. 

Jeremiah  F.  Connor,  of  New  York  City,  for  State  Workmen's  Com- 
pensation Commission. 

LYON,  J.  This  is  an  appeal  from  an  award  under  the  Workmen's 
Compensation  Law.  The  vital  question  involved  is  whether  the  injury 
sustained  by  the  claimant  arose  out  of  his  employment.  The  claimant 
was  a  lineman  in  the  employ  of  the  defendant,  which  owned  and  oper- 
ated a  steam  railroad,  and  maintained  a  line  of  poles  along  its  right  of 
way,  from  Jersey  City,  N.  J.,  to  Buffalo,  N.  Y.,  passing  through  the 
town  of  Le  Roy,  N.  Y.  These  poles  carried  telegraph  and  telephone 
wires  used  by  the  appellant  in  its  commercial  business,  and  for  the  guid- 
ance, through  its  signal  system,  of  its  engineers  operating  interstate 
and  intrastate  trains,  and  also  carried  wires  operated  by  the  Western 
Union  Telegraph  Company  under  some  arrangement  with  the  defend- 
ant. At  North  Le  Roy,  N.  Y.,  the  defendant's  line  of  poles  was  lo- 
cated in  such  dangerous  proximity  to  a  switch,  known  as  the  "Buffalo, 
Rochester  &  Pittsburg  switch,"  that  it  was  decided  by  the  defendant  to 
relocate  the  line  at  that  point.  For  this  purpose  the  defendant,  at  the 
time  the  claimant  was  injured,  was  erecting  a  new  line  of  poles  and 
wires  upon  the  opposite  side  of  its  track,  not  disturbing  the  former  line, 
which  it  intended  to  continue  to  use  until  the  construction  of  the  new 
line  had  been  completed  and  connection  made  with  it. 

On  July  23,  1914,  prior  to  connection  having  been  made  with  the 
new  line,  and  while  the  claimant  was  working  thereon,  a  violent  rain- 
storm arose.  It  was  not  the  custom  of  the  defendant  to  furnish  shelter 
for  its  linemen  in  the  event  of  sudden  storms,  and  there  was  no  rule 
of  the  defendant  as  to  what  the  men  were  to  do  in  such  contingency, 
but  each  man  was  supposed  to  find  shelter  wherever  he  could.  The 
defendant  was  not  accustomed  to  make  any  deductions  in  the  wages  of 
its  linemen  by  reason  of  sudden  storms  interfering  with  the  work,  and 
the  defendant  made  no  such  deduction  upon  this  occasion.  Claimant 
and  several  of  the  other  workmen  stood  under  a  tree  until  it  no  longer 
furnished  protection.  Some  of  the  men  went  into  a  paper  mill  near  by. 
There  being  no  more  room  there,  and  apparently  no  other  available  shel- 
ter, the  defendant's  foreman,  the  claimant,  and  two  other  of  defendant's 
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workmen  found  shelter  under  cars  standing  upon  this  switch,  about  a 
quarter  of  a  mile  from  the  place  where  they  had  been  working.  While 
there  an  engine  of  the  Buffalo,.  Rochester  &  Pittsburg  Railroad  Com- 
pany moved  the  cars  standing  upon  the  switch,  and  the  claimant,  who 
was  sitting  with  his  arms  folded,  was  struck  upon  the  forehead  by  a 
projection  of  the  car  and  fell  over,  and  in  some  manner  his  legs  came 
upon  the  track  and  were  run  over  and  cut  off  below  the  knees.  The 
claimant  had  not  been  forbidden  to  seek  shelter  under  cars,  and  there 
was  no  rule  of  the  defendant  to  that  effect.  The  Workmen's  Compen- 
sation Commission  awarded  the  claimant,  in  the  absence  of  proof  to 
the  contrary,  as  for  a  permanent  total  disability,  two-thirds  of  his 
weekly  wages  for  the  remainder  of  his  life.  Upon  the  hearing  be- 
fore the  Commission  the  defendant  contended  that,  being  an  inter- 
state railroad,  its  employes  did  not  come  within  the  provisions  of  the 
Compensation  Law.  The  appellant  has  taken  this  appeal  from  the 
award,  basing  its  claim  of  right  to  reversal  upon  the  grounds  that 
the  Workmen's  Compensation  Law  is  unconstitutional,  in  that  it  contra- 
venes the  provisions  of  the  fourteenth  amendment  of  the  federal  Con- 
stitution ;  that  at  the  time  of  receiving  the  injury  the  claimant  was  en- 
gaged in  interstate  commerce,  and  that  Congress,  in  passing  the  Safety 
Appliance,  Hours  of  Service,  and  Employers'  Liability  Acts,  had  fully 
legislated  with  reference  to  the  subject  of  interstate  cwnmerce,  to  the 
exclusion  of  all  state  legislation ;  that  the  State  Compensation  Com- 
mission was  without  authority  to  make  an  award,  for  the  reason  that 
the  claimant  was  not  engaged  in  state  commerce  at  the  time  of  receiv- 
ing his  injury,  within  the  provisions  of  section  114  of  the  Workmen's 
Compensation  Law ;  and  also  upon  the  ground  that  the  injury  to  claim- 
ant did  not  arise  out  of  and  in  the  course  of  his  employment. 

f1,  2]  In  tlie  case  of  Jensen  v.  Southern  Pacific  Co.,  167  App.  Div. 
945,  152  N.  Y.  Supp.  1120,  and  the  Bums  Case,  167  App.  Div.  945,  152 
N.  Y.  Supp.  1101,  and  Walker  Case,  167  App.  Div.  945,  152  N.  Y. 
Supp.  1147,  argued  therewith,  decided  by  us  at  the  March  term,  in 
the  Court  of  Appeals,  109  N.  E.  600,  606,.  604,  we  held  the  Workmen's 
Compensation  Act  to  be  constitutional ;  and  in  the  case  of  Winfield  v. 
New  York  Central  &  Hudson  R.  R.  Co.,  168  App.  Div.  351,  153  N.  Y. 
Supp.  499,  decided  by  us  by  a  divided  court  at  the  May  term,  we  held 
I  that  the  claimant,  although  engaged  in  interstate  commerce,  was  not  ex- 

i  eluded  by  section  114  of  the  Workmen's  Compensation  Law  from 

claiming  benefits  under  that  law,  where  the  injury  was  in  no  way  attrib- 
utable to  the  negligence  of  the  employer,  but  was  as  to  him  wholly 
accidental. 

[3]  In  view  of  these  decisions  the  questions  involved  therein  are  no 
j  longer  open  ones  in  this  court,  and  the  only  question  which  need  now 

I  be  considered  is  whether  the  injury  sustained  by  the  claimant  arose  out 

!  of  and  in  the  course  of  his  employment,  within  the  intent  of  the  act. 

Section  10  of  the  Workmen's  Compensation  Law  (chapter  67,  Consol. 
Laws,  chapter  816,  Laws  of  1913,  as  re-enacted  and  amended  by  chap- 
ter 41,  Laws  of  1914,  and  amended  by  chapter  316,  Laws  of  1914,  and 
chapters  167,  168,  Laws  of  1915),  provides  that: 
"Every  employer,  subject  to  the  provisions  of  this  chapter,  shall  pay  or 
'    provide  as  required  by  this  chapter,  compensation  according  td  the  schedules 
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of  this  article  for  the  disability  or  death  of  Ma  »nploy£  resiiltiiig  from  an 
acoldental  personal  injury  sustained  by  the  employ^  ariting  out  of  and  in 
the  eaurte  of  fUs  employment,  without  regard  to  fault  as  a  cause  of  sudi 
Injury,  except  where  the  injury  is  occasioned  by  the  willful  Intention  of  tb& 
injured  employe  to  bring  about  the  Injury  or  death  of  himself  or  of  another,  or 
where  the  injury  results  solely  from  the  Intozlcatlon  of  the  Injured  employ^ 
while  on  duty." 

The  construction  of  telegraph  and  telephone  lines  was  one  of  the 
employments  covered  by  the  Compensation  Law.  Concededly,  the  in- 
jury to  the  claimant  was  not  occasioned  by  his  willful  intention  or  in- 
toxication, and  was  accidental  within  the  meaning  of  the  statute. 

The  House  of  Lords  defined  the  meaning  of  "personal  injury  by 
accident"  and  "an  unlocked  for  mishap,  or  an  untoward  event  which 
is  not  expected  or  designed."  Fenton  v.  Thorley  &  Co.  [1903]  A.  C. 
443,  5  W.  C.  C.  L  The  meaning  of  the  word  "accident,"  as  contained 
in  the  New  Jersey  Compensation  Act,  is  an  unlocked  for  and  un- 
toward event  which  is  not  expected  or  designed.  Bryant  v.  Fissell,  84 
N.  J.  Law,  72,  86  Atl.  458.  The  United  States  Supreme  Court  has  de- 
fined the  term  "accidental,"  as  used  in  an  accidental  insurance  policy, 
as  used  "in  its  ordinary,  popular  sense,  as  meaning  'happening  by 
chance ;  unexpectedly  taking  place ;  not  according  to  the  usual  course  of 
things;  or  not  as  expected;'  that,  if  a  result  is  such  as  follows  from 
ordinary  means,  voluntarily  employed,  in  a  not  unusual  or  unexpected 
way,  it  cannot  be  called  a  result  effected  by  accidental  means;  but 
that  if,  in  the  act  which  precedes  the  injury,  something  unforeseen,  un- 
expected, unusual,  occurs  which  produces  the  injury,  then  the  injury 
has  resulted  through  accidental  means."  Mutual  Ace.  Ass'n  v.  Barry, 
131  U.  S.  100,  121, 9  Sup.  Ct.  755,  762  (33  L.  Ed.  60). 

The  use  of  the  conjunctive  in  the  section  above  quoted  indicates 
that  the  accidental  injury  must  both  arise  out  of  and  in  the  course  of 
the  .employment.  An  accidental  injury  sustained  during  the  course 
of  the  employment,  but  not  arising  out  of  the  employment,  as  well  as 
such  an  injury  arising  out  of  the  employment,  but  not  sustained  during 
the  course  of  the  employment,  does  not  fall  within  the  provisions  of 
the  Compensation  Law. 

That  the  injury  was  sustained  by  claimant  during  the  course — that 
is  the  period,  or  time,  or  extent — of  the  employment  is  not  seriously 
disputed  by  the  defendant;  but  the  defendant  strenuously  contends 
that  the  injury  did  not  arise  out  of  the  employment.  That  the  injuries 
occurred  during  working  hours  which  were  continuous,  that  it  was  cus- 
tomary for  defendant's  linemen  to  cease  work  and  obtain  shelter  dur- 
ing sudden  storms,  and  that  no  deduction  was  made  from  the  ordinary 
daily  wages  paid  the  workmen  by  reason  thereof,  is  conceded.  It  was 
not  only  customary  that  the  claimant  should  seek  shelter  from  the 
storm,  but  doing  so  was  not  a  remote,  but  a  necessary,  and  unquestion- 
ably frequent,  incident  of  his  employment  during  the  summer  inonths. 
Had  he  taken  shelter  in  the  paper  mill,  and  the  roof  fallen  in,  or  the 
floor  given  way,  and  he  been  accidentally  injured,  he  would  have  been 
entitled  to  the  benefit  of  the  Compensation  Law.  Whether  a  place  in 
a  stone  crusher  being  operated  by  machinery,  or  under  a  car  standing 
upon  a  switch,  was  the  safer  place,  does  not  appear.   The  four  linemen 
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chose  places  under  the  cars.  However,  assuming  that  the  place  tinder 
the  car  was  the  more  dangerous,  the  fact  that  the  plaintiil's  judgment 
led  him  to  choose  it,  and  that  he  was  injured  there,  does  not  bar  him 
from  the  operation  of  the  act.  Contributory  negligence  furnishes  no 
ground  of  defense.  The  Compensation  Law  says  that  the  employer 
shall  provide  compensation  "without  regard  to  fault  as  a  cause  of  such 
injury."  The  risk  of  accidental  injury  was  incidental  to  the  claimant 
seeking  and  obtaining  shelter,  and  to  his  employment,  and  was  fairly 
within  the  contemplation  of  both  employer  and  employe.  The  act  of 
seeking  and  obtaining  shelter  arose  out  of — that  is,  was  within  the 
scope  or  the  sphere  of — his  employment,  and  was  a  necessary  adjunct 
and  an  incident  to  his  engaging  in  and  continuing  such  emplojrment. 

The  language  "arising  out  of  and  in  the  course  of  the  employment" 
is  also  used  in  the  English  act,  and  we  may  therefore  pn^erly  examine 
the  decisions  of  the  courts  of  that  country  for  their  views  as  to  the 
construction  of  this  language  as  applied  to  cases  more  or  less  similar  to 
the  case  before  us.  Where,  by  an  arrangement  between  a  railway 
company  and  certain  employes,  they  were  allowed  to  go  to  a  cabin  on 
the  railway  company's  premises  for  certain  meals,  and  one  of  such 
employes  was  returning  from  the  cabin  after  having  a  meal  there,  and 
was  knocked  down  by  a  car  which  was  being  shunted  on  one  of  the 
company's  tracks,  it  was  held  that  the  injury  arose  out  of  and  in  the 
course  of  the  employment.  Eamshaw  v.  Lancashire  &  Y.  Ry.  Co., 
115  L.  T.  Jour.   89,  5  B.  W.  C.  C.  28. 

A  night  watchman,  who  left  his  box  and  went  into  a  shanty,  where 
tools  were  kept,  to  cook  and  to  eat  his  food,  and  was  injured  by  the 
falling  of  the  shanty,  was  held  to  have  been  injured  by  accident  aris- 
ing out  of  and  in  the  course  of  his  employment.  Morris  v.  Lambreth 
Borough  Council  [1905]  22  T.  L.  R.  22,  8  W.  C.  C.  1  (1  Brad.  448). 

A  bricklayer,  who  was  paid  according  to  the  number  of  hours  he 
worked,  remained  in  the  building  during  the  noon  hour,  although  the 
workmen  employed  on  the  building  usually  went  away  and  sat  down 
under  a  wall  to  eat  his  dinner.  The  wall  fell  while  he  was  sitting 
there  and  injured  him.  The  county  judge  was  of  the  opinion  that,  as  he 
had  sat  down  merely  for  the  purpose  of  eating  his  dinner,  the  accident 
could  not  be  said  to  have  arisen  out  of  and  in  the  course  of  the  employ- 
ment. The  Court  of  Appeal  held  that  the  time  of  employment  covered 
all  his  movements  within  the  ambit  of  his  premises  where  he  was.  em- 
ployed which  were  ancillary  to  the  work  which  he  had  to  do,  and  that 
the  court  should  take  a  broader  view  and  treat  him  as  still  in  the  em- 
ployment   Collins,  M.  R.,  said : 

"It  was  to  the  interest  of  the  respondent  that  be  should  eat  the  necessary 
food  to  enable  him  to  do  his  work,  and  he  was  allowed  as  part  of  the  terms 
of  employment  to  stay  on  the  premises  during  dinner  hour  and  eat  bis  dinner 
there.  We  cannot  say  that  it  is  an  inference  of  law  that,  because  he  was 
eating  his  dinner  and  was  not  paid  wages  in  respect  of  the  dinner  bonr,  he 
ceased  to  be  In  the  respondent's  employ.  I  think  that  the  acddeat  here  arose 
out  of  and  in  the  course  of  the  employment" 

All  the  other  judges  concurred  in  that  conclusion.    Blovelt  v.  Saw- 
yer, 1  K.  B.  271,  89  L.  T.  658,  6  W.  C.  C.  16. 
A  lighterman,  while  waiting  for  the  tide  to  ebb  sufficiently  to  allow 
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him  to  go  to  work  to  pump  out  a  barge,  went  to  a  small  boat  about  SO 
j-ards  from  the  barge  to  rest,  and  in  trying  to  get  into  the  boat  was 
injured,  it  was  held  by  the  Court  of  Appeal  that  his  injury  arose  out 
of  and  in  the  course  of  his  employment.  May  v.  Ison,  7  B.  W.  C.  C. 
148,  110  L.  T.  525. 

A  risk  is  incidental  to  the  employment  when  it  belongs  to  or  is 
connected  with  what  a  workman  has  to  do  in  fulfilling  his  contract  of 
service.  Pope  v.  Hill's  Plymouth  Co.,  102  L,.  T.  632,  and  on  ap- 
peal [1912]  105  I*  T.  678. 

Of  cases  other  than  those  of  the  English  courts,  the  following  are 
more  or  less  in  point: 

In  the  case  of  North  Carolina  R,  Co.  v.  Zachary,  232  U.  S.  248, 
34  Sup.  Ct.  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159,  it  was  held  that 
where  an  engineer,  who  had  prepared  his  engine  for  a  trip,  had  left  it  to 
go  to  his  boarding  house  a  short  distance  away,  and  was  run  over 
and  killed  while  crossing  a  track  en  route  to  his  house,  he  was  then 
in  the  employ  of  the  company.    The  court  said : 

"Tbere  Is  Dothlng  to  Indicate  that  thla  brief  visit  to  the  boarding  house  was 
at  all  out  of  the  ordinary,  or  was  Inconsistent  with  his  duty  to  his  employer. 
It  seems  to  as  clear  that  the  man  was  still  'on  duty,'  and  employed  is  com- 
merce, notwithstanding  his  temporary  absence  from  the  locomotive  engine." 

Where  a  railroad  employe,  in  crossing  the  tracks  at  a  public  cross- 
ing to  reach  a  toilet,  was  struck  by  an  automobile  and  thrown  upon  the 
tracks,  where  he  was  subsequently  struck  by  one  of  the  defendant's 
trains,  the  accident  was  one  "arising  out  of  and  in  the  course  of  the 
employment,"  within  the  meaning  of  the  Employers'  Liability  Act, 
for  the  resulting  fatal  injury.  Zabriskie  v.  Erie  R.  Co.  (N.  J.  Sup. 
1912)  88  Atl.  824. 

An  injury  sustained  by  a  workman  who  is  employed  by  the  week 
to  work  in  a  room  leased  to  his  employer,  in  the  building  owned  by  the 
lessor,  when  the  workman  on  his  way  to  lunch,  at  the  noon  hour,  has 
left  the  workroom,  and  is  descending  the  stairway,  which  is  in  control 
of  the  owner  of  the  building,  but  which  the  employer  and  his  em- 
ployes have  the  right  to  use  as  the  only  means  available  for  going  to 
and  from  the  workman's  place  of  employment,  can  be  said  to  have 
arisen  out  of  and  in  the  course  of  his  employment  within  the  meaning 
of  the  Workmen's  Compensation  Act  Sundine's  Case,  218  Mass.  1, 
105  N.  E.  433. 

■  We  have  carefully  examined  the  cases  cited  by  the  defendant,  and, 
so  far  as  the  facts  in  any  of  such  cases  are  at  all  similar  to  those  in 
the  case  at  bar,  the  claimant,  when  injured,  was  doing  an  act,  or  was 
at  a  place  which  his  employer  had  expressly  forbidden.  Thus,  in  the 
case  of  Parker  v.  HambrOok,  5  B.  W.  C.  C.  608,  before  the  Court  of 
Appeal  in  July,  1912,  and  which  is  referred  to  in  the  defendant's  brief 
as  a  case  that  closely  resembles  the  case  at  bar,  the  headnote,  which 
correctly  states  the  substance  of  the  decision  reads : 

"A  workman  was  employed  to  get  flints  on  the  surface,  or  just  below  the 
surface,  of  a  quarry.  He  was  expressly  forbidden  to  go  Into  the  trench,  11 
feet  deep.  The  workman  was  paid  according  to  the  number  of  flints  dug  out 
To  take  Bhelter  from  the  rain  and  to  get  more  flints  he  went  Into  the  trendi 
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and  was  smothered  by  a  fall  of  eartb.    Held,  the  accident  did  not  arise  out 
of  and  In  the  course  of  the  employment." 

The  defendant  also  cites  the  case  of  Weighill  v.  South  Henton  Coal 
Co.,  4  B.  W.  C.  C.  141,  before  the  Court  of  Appeal  in  March,  1911, 
where  a  collier  in  a  coal  mine  was  ordered  to  cut  the  coal  in  the  col- 
liery. He  left  his  work  and  went  to  cut  coal  in  a  part  of  the  mine 
where  it  was  forbidden  by  special  rule  to  cut  any.  He  thereby  un- 
dermined some  props  and  caused  a  fall,  which  killed  him.  Held,  that 
the  accident  did  not  arise  out  of  and  in  the  course  of  his  employment 

However,  in  the  case  of  Harding  v.  Bryndda  Colliery  Co.,  Ltd. 
[1911]  2  K.  B.  747,  4  B.  W.  C.  C.  269,  the  Court  of  Appeal,  dis- 
ting^uishing  the  Weighill  Case,  held,  where  a  collier  who  had  been  set 
to  drill  a  hole  from  above  into  a  seam,  in  order  to  draw  off  gases  and 
render  safe  the  seam,  which  was  marked  off  as  forbidden,  and  was 
told  that  he  must  not  go  into  the  seam  to  see  if  the  drill  was  running 
straight,  but  nevertheless  went  and  was  suffocated,  that  there  was  evi- 
dence to  support  the  finding  of  the  county  judge  that  the  accident 
arose  out  of  and  in  the  course  of  the  employment,  and  that  the  appeal 
by  the  employers  from  the  award  should  be  dismissed. 

In  the  case  at  bar  the  claimant  violated  no  rule  of  his  employer, 
did  no  forbidden  act,  and  accepted  with  the  knowledge  of  defendant's 
foreman  the  only  shelter  available,  unless  it  might  have  been  a  place 
in  the  stone  crusher  which  was  being  operated,  to  the  noise  of  which 
he  seems  to  attribute  his  failure  to  hear  the  moving  locomotive.  The 
defendant,  in  its  brief  relating  to  this  subject,  says : 

"If  respondent,  therefore,  had  gone  under  the  cars  to  get.  a  wire  that  had 
oecome  entangled  with  the  underside  of  the  car,  and  while  endeavoring  to  get 
It  loose  was  injured,  his  accident  would  have  arisen  out  of  his  employment, 
because  he  would  have  been  performing  an  act  to  promote  the  business  of  the 
master,  and  the  accident  would  have  been  closely  allied  to  or  connected  with 
the  work  of  the  employer." 

Obtaining  shelter  from  a  violent  storm,  in  order  that  he  might  be 
able  to  resume  work  when  the  storm  was  over,  was  not  only  neces- 
sary to  the  preservation  of  the  claimant's  health,  and  perhaps  his 
Ufe,  but  was  incident  to  the  claimant's  work,  and  was  an  act  promot- 
ing the  business  of  the  master. 

I  have  not  taken  up  the  question  as  to  whether  building  the  new 
line,  with  which  connection  had  not  been  made  at  the  time  claimant 
was  injured,  and  which  had  not  yet  become  an  instrumentality  of 
commerce,  was  intrastate,  and  not  interstate,  as  claimed  by  the  re- 
spondent, as  in  the  view  we  have  taken  in  prior  cases  the  question 
does  not  seem  to  be  important.  However,  there  may  be  cited,  as  bear- 
ing on  this  question,  Pedersen  v.  D.,  L.  &  W.  R.  R.  Co.,  229  U.  S. 
146,  33  Sup.  Ct.  648,  57  L.  Ed.  1125,  Ann.  Cas.  1914C,  153,  and  Shanks 
v.  D.,  L.  &  W.  R.  R.  Co.,  214  N.  Y.  413,  420,  108  N.  E.  644.  See, 
also,  dissenting  opinion,  214  N.  Y.  425,  108  N.  E.  646. 

[4]  That  the  purpose  of  the  Workmen's  Compensation  Law  was  to 
make  the  risk  of  an  accidental  injury  one  of  the  industry  itself,  even 
when  happening  through  the  fault  of  the  workman,  treating  it  as  an 
dement  in  the  cost  ol  production,  to  be  added  thereto,  and  hence 
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borne  by  the  community  in  general,  and  that  the  act  should  be  con- 
strued liberally,  and  not  strictly,  as  a  statute  in  derogation  of  the  com- 
mon law,  and  should  receive  as  broad  an  interpretation  as  can  fairly 
be  given  it,  cannot  be  questioned.  However,  the  purposes  of  the  law 
have  been  most  excellently  stated  by  Justice  Woodward  in  his  opinion 
in  the  Rheinwald  Case,  168  App.  Div.  425, 153  N.  Y.  Supp.  598,  recent- 
ly decided  by  this  court,  and  further  comment  is  needless. 

I  think  that  the  injury  to  the  claimant  arose  out  of  and  in  the  course 
of  his  employment,  within  the  intent  of  the  statute,  and  hence  that 
the  award  of  the  Compensation  Commission  should  be  affirmed.  All 
concur;   SMITH,  P.  ].,  in  result. 


PEOPLE,  by  MITCHELL  et  al..  State  Industrial  Commission,  r.  INTERBOBr 
OUGH  RAPID  TRANSIT  CO.  (Na  T571.) 

(Supreme  Court,  Appellate  Division,  First  Department    Jaly  9,  1916.) 

1.  Masxbb  and  Sebvaht  4=369 — Compensation  or  Skbvaht — "EMPLOrt." 

Labor  Law  (Consol.  Laws,  c.  81)  1 11,  requires  every  corporation,  except 
steam  railroads,  to  pay  weekly  to  each  employ^  the  wages  earned  by  talm 
to  a  day  not  more  than  six  days  prior  to  the  date  of  such  payment.  Sec- 
tion 2  defines  "employ^"  as  meaning  a  mechanic,  worklngman,  or  laborer 
who  works  for  another  for  hire.  Held,  that  the  statute  must  necessarily 
be  construed  by.  itself,  and  such  persons  as  stenograi^ers,  accountants, 
typists,  chainmen,  levelmen,  dvil  engineers,  bookke^;>er8,  draftsmen, 
structoral  designers,  and  clerks  are  not  employes  whom  the  master  is 
bound  to  pay  weekly. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U  76- 
81 ;  Dec.  Dig.  i3=369. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Employ^.] 

2.  Masteb  and  Skbvant  *=»eO — Comtensation  or  Servant — "EMPLOTft." 

A  rodman,  who  assists  civil  engineers  by  carrying  and  holding  the  rods 
Of  graduated  sorveyors,  is  a  member  of  the  engineering  statf,  and  so  need 
not  be  paid  weekly,  not  being  an  employ^  falling  wlthiu  the  clats  of  work- 
ingmen  or  laborers. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |{  7&- 
81 ;   Dec.  Dig.  «=»69.] 

3.  Masteb  and  Sebvant  «=369 — Compensation  ot  Sebvant — ^"EMPLOYft." 

An  office  boy,  a  chauffeur,  a  blueprlnter  for  an  elevated  railroad  com- 
pany, a  telephone  switchboard  operator,  a  matron,  whose  duty  It  was  to 
assist  telephone  operators  in  the  care  of  their  rooms,  etc.,  are  "enqiloyes," 
within  the  statute,  and  must  be  i>ald  weekly;  the  blueprlnter  being  on 
the  border  line,  and  the  chauffeur,  if  not  a  mechanic,  being  in  any  case 
a  worklngman. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  78- 
81;   Dec.  Dig.  «=»e9.] 

4.  Masteb  and  Sebvant  4=369 — CojrPENSATioN  op  Servant — "Emplot*." 

A  Civil  engineer,  in  charge  of  all  elevated  improvements  and  extension 
work,  Is  not  an  "employe,"  defined  by  I^bor  Law,  g  2,  to  mean  a  mechan<- 
Ical  worklngman  or  laborer  who  works  for  another  for  hire,  and  so,  not- 
withstanding section  10,  requiring  the  payment  of  employes  in  cash,  he 
may  be  paid  by  check. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  78- 
81;  Dee  Dig.  «=969.1 
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S.  Submission  of  Contbovebbt  €=>19 — Bbndition  or  JcDoianr. 

The  Appellate  Division  does  not  sit  la  an  advisory  capacity;  henca, 
where,  in  a  submission  of  a  controversy  as  to  whether  defendant  was 
liable  for  a  penalty  for  failure  to  pay  various  workmen  their  wages 
weekly,  a  stipulation  provided  that  if  the  questions  were  decided  for 
plaintiff  Judgment  should  be  for  a  penalty  of  $50,  but  if  the  questions 
were  decided  for  defendant  the  proceeding  should  be  dismissed,  but  made 
no  provision  for  a  Judgment  partly  in  plaintiff's  favor  and  partly  in  favor 
of  defendant,  Judgment  in  such  case  will  be  render^  for  plaintiff  for  thA 
stipulated  penalty. 

[Ed.  Note. — For  other  cases,  see  Submission  of  Controversy,  Cent 
Dig.  §  21 ;  Dec.  Dig.  «=3l9.] 

Dowling,  J.,  dissenting. 

Submission  of  controversy  between  the  People,  by  John  Mitchell  and 
others,  constituting  the  State  Industrial  Commission,  and  the  Inter- 
borough  Rapid  Transit  Company.    Judgment  for  the  People. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
UNG,  and  HOTCHKISS,  JJ. 

Edward  Quigley,  of  New  York  City,  for  plaintiff. 
John  Montgomery,  of  New  York  City,  for  defendant. 

HOTCHKISS,  J.  In  the  operation  of  the  defendant's  railroad,  it 
has  in  its  service  the  following  persons,  among  others : 

(1)  A  stenographer,  whose  duties  are  to  take  dictations  by  short- 
hand and  transcribe  the  same  on  a  typewriter.  Her  compensation  is 
at  the  rate  of  $960  per  year,  and  she  is  paid  $80  monthly. 

(2)  An  accountant,  whose  duties  are  with  bills  and  payrolls.  His 
compensation  is  at  the  rate  of  $1,500  per  year,  and  he  is  paid  $125 
monthly. 

(3)  A  typist,  his  duties  being  to  copy  papers  by  typewriter.  His 
compensation  is  at  the  rate  of  $540  per  year,  and  he  is  paid  $45  monthly. 

(4)  A  rodman,  who  assists  civil  engineers  by  carrying  and  holding 
the  rods  of  graduated  surveyors.  His  compensation  is  at  the  rate  of 
$780  per  year,  and  he  is  paid  $65  monthly. 

(5)  A  chainman,  who  assists  civil  engineers  in  surveying  and  inspect- 
ing railroad  construction  work  by  carrying  a  surveyor  s  chain,  with 
which  Re  meastu-es.  His  compensation  is  at  the  rate  of  $600  per  year, 
and  he  is  paid  $50  monthly. 

(6)  A  levelman,  who  assists  civil  et^neers  in  work  similar  to  that 
of  the  chainman  by  carrying  an  engineer's  level  and  making  mathemati- 
cal calculations.  His  compensation  is  at  the  rate  of  $1,020  per  year, 
and  he  is  paid  $85  monthly. 

(7)  A  civil  engineer,  who  is  employed  under  the  principal  assistant 
engineer,  and  has  charge  of  all  elevated  railroad  improvements  and  ex- 
tension work.  His  compensation  is  at  the  rate  of  $3,000  per  year,  and 
he  is  paid  $250  monthly  by  defendant's  check  drawn  on  a  local  bank 
convenient  to  the  office  with  which  said  employe  is  connected. 

(8)  A  matron,  employed  in  defendant's  office  at  Ninty-Eighth  street 
and  Third  avenue,  whose  duties  are  in  the  nature  of  welfare  work  in 
assisting  a  large  staff  of  telephone  operators  in  the  care  of  their  rooms, 
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preparation  of  their  food,  and  similar  details  of  their  lives.    Her  com- 
pensation is  at  the  rate  of  $420  per  year,  and  she  is  paid  $35  monthly. 

(9)  A  civil  engineer,  who  has  charge  of  field  work  in  constructing 
sections  of  elevated  railroad  improvements.  His  compensation  is  at 
the  rate  of  $2,700  per  year,  and  he  is  paid  $225  monthly. 

(10)  A  bookkeeper  in  the  defendant's  office,  who  is  occupied  with  the 
usual  <^ce  work  of  a  bookkeeper.  His  ccMnpensation  is  at  the  rate 
of  $1,200  per  year,  and  he  is  paid  $100  monthly. 

(11)  A  draftsman,  who  designs  and  drafts  work  ccmnected  with 
elevated  railroad  improvements  and  extensions.  His  compensation  is 
at  the  rate  of  $1,800  per  year,  and  he  is  paid  $150  monthly. 

(12)  A  chauffeur,  who  operates  an  autcxnobile  used  by  engineers  in 
field  work.  His  compensation  is  at  the  rate  of  $1,020  per  year,  and  he 
is  paid  $85  monthly. 

(13)  A  structural  designer,  who  draws  designs  for  elevated  railroad 
structures  and  improvements  preparatory  to  the  preparation  of  plans 
therefor.  His  compensation  is  at  the  rate  of  $1,920  per  year,  and  he  is 
paid  $160  monthly. 

(14)  An  office  boy,  whose  duty  is  to  "run"  (sic)  errands  and  perform 
the  other  customary  work  of  an  office  boy.  His  compensation  is  at  the 
rate  of  $300  per  year,  and  he  is  paid  $25  monthly. 

(15)  A  telephone  switchboard  operator  in  defendant's  office,  who 
makes  telephonic  connections  on  a  telephone  switchboard.  Her  com- 
pensation is  at  the  rate  of  $600  per  year,  and  she  is  paid  $50  monthly. 

(16)  A  clerk  in  defendant's  office,  who  performs  general  office  work 
of  a  clerical  nature.  His  compensation  is  at  the  rate  of  $1,080  per 
year,  and  he  is  paid  $90  monthly. 

All  of  the  foregoing  persons  are  paid  in  cash,  with  the  exception  of 
No.  7,  the  civil  engineer. 

The  questions  submitted  for  our  determination  are: 

(1)  Do  all  of  the  foregoing  persons  come  within  article  2,  §  11,  of 
the  Labor  Law?  and  (2)  if  not,  do  any  of  them,  and,  if  so,  which 
ones?  (3)  Does  the  payment  of  the  civil  engineer  (No.  7)  by  check 
as  hereinbefore  recited  constitute  a  compliance  with  section  11,  art.  2, 
of  the  Labor  Law? 

[1]  (A)  Section  11,  above  referred  to,  requires  every  corporation 
(except  such  as  operate  steam  surface  railroads,  as  to  which  a  differ- 
ent provision  is  made)  to  "pay  weekly  to  each  employe  the  wages 
earned  by  hlra  to  a  day  not  more  than  six  days  prior  to  the  date  of 
such  payment."  Section  2  of  article  1  of  the  Labor  Law  defines  the 
term  "employe"  to  mean  "a  mechanic,  workingman,  or  laborer,  who 
works  for  another  for  hire."  I  think  it  unnecessary,  in  view  of  this 
simple  and  precise  definition,  to  have  recourse  to  the  decisions  to 
which  we  are  cited,  where  the  terms  used  in  statutes  preferring,  in 
cases  of  insolvency,  the  claims  of  various  classes  of  wage-earners, 
workers,  or  other  employes  have  been  defined.  This  court  has  re- 
cently reviewed  many  of  this  class  of  decisions  in  Farnum  v.  Harri- 
son (April  16,  1915)  152  N.  Y.  Supp.  835.  Each  statute  must  neces- 
sarily be  largely  a  law  unto  itself,  and  its  proper  interpretation  must 
depend  upon  its  own  particular  language.  The  statutory  definition, 
which  we  have  here  to  guide  us,  prevents  any  peculiar  force  being 
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attached  to  the  terms  "wages"  and  "employe,"  and  confines  us  to  the 
simple  inquiry  whether,  among  the  persons  enumerated  in  the  sub- 
mission, there  are  any  who  are  properly  to  be  classed  as  .mechanics, 
workingmen,  or  laborers,  as  those  terms  are  ordinarily  and  naturally 
used. 

[2,  3]  It  scarcely  needs  argument  to  show  that  the  following  are 
not  within  the  defined  classes :  Stenographer,  accountant,  typist,  diain- 
man,  levelman,  civil  engineers  (7  and  9),  bookkeeper,  draftsman,  struc- 
tural designer,  and  clerk.  The  case  of  the  rodman  is  not  so  dear. 
His  work  is  apparently  largely  of  a  manual  nature;  but,  as  his  duty 
is  to  "assist  civil  engineers"  in  their  work,  I  think  that  we  may  infer 
that  he  belongs  to  the  engineering  staff,  although  in  an  humble  capac- 
ity, rather  than  among  the  workingmen  or  laborers,  and  is  accordingly 
not  within  the  statutory  definition.  The  blueprinter  is  also  on  the 
border  line ;  but  I  am  inclined  to  think  that  he  may,  upon  a  liberal  con- 
struction, be  deemed  to  be  a  workingman,  as  is  the  office  boy.  The 
matron,  upon  a  similar  construction,  should  be  classed  as  a  working- 
woman,  as  should  the  telephone  switchboard  operator.  The  chauffeur 
is  (or  ought  to  be)  a  mechanic,  but  in  any  case  he  is  a  workingman. 

[4]  (B)  Section  10,  above  referred  to,  requires  various  classes  of 
corporations  of  which  defendant  is  one  to  "pay  to  each  employe 
*  *  *  the  wages  earned  by  such  employ^  in  cash,"  and  prohibits 
payment  in  scrip  or  store  orders.  The  statutory  definition  of  the 
term  "employe,"  to  which  I  have  hereinbefore  referred,  applies  as 
well  to  section  10  as  to  section  11.  It  is  clear,  therefore,  that  the  civil 
engineer  (No.  7),  inasmuch  as  he  is  not  a  workingman,  mechanic,  or 
laborer,  is  not  within  the  statute,  and  payment  of  his  compensation 
by  check  is  lawful. 

[5]  In  respect  of  the  form  of  the  judgment  to  be  entered,  the  sub- 
mission is  equivocal.    The  submission  states : 

"It  is  agreed  that,  if  the  questUmt  above  stated  be  decided  by  the  court 
in  the  afllrmatlve,  the  plaintiff  shall  have  a  Judgment  for  a  penalty  of  J50, 
in  accordance  with  section  12  of  article  2  of  the  Labor  Law,  but,  if  said  ques- 
tions above  stated  be  decided  in  favor  of  the  defendant,  the  defendant  shall 
have  Judgment  to  the  effect  that  it  is  not  liable  to  any  penalty,  and  shall  be 
entitled  to  a  dismissal  of  the  proceeding." 

Both  parties  waive  costs.  No  provision,  in  terms  at  least,  seems  to 
have  been  made  for  a  decision  partly  in  plaintiff's  favor  and  partly  in 
favor  of  defendant.  But  inasmuch  as  we  have  no  power  to  pass  upon 
moot  questions,  or  to  act  in  an  advisory  capacity  merely,  I  assume 
that  it  was  the  intention  of  the  parties  that  defendant  should  be  cast 
for  a  penalty  of  $50  in  the  event  it  was  found  to  have  violated  the 
law  in  the  case  of  any  of  the  persons  enumerated  in  the  submission. 

Therefore  there  should  be  judgment  for  plaintiff  for  $50.  Settle 
order  on  notice. 

INGRAHAM,  P.  J.,  and  CLARKE  and  SCOTT,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  The  commissioner  of  labor  hereto- 
fore gave  notice  to  defendant  to  comply  with  section  21  of  the  Labor 
Law  (chapter  36,  Laws  1909)  by  paying  the  employes  enumerated  in 
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this  submission  weekly,  instead  of  monthly.  Having  in  mind  the 
beneficent  purpose  which  the  Legislature  had  in  view  in  the  passage 
of  the  statute  in  question,  of  protecting  employes  from  unscrupulous 
employers,  who  by  deferring  the  payment  of  the  wages  due  them  mi^ht 
ultimately  defraud  thtm.  of  the  fruits  of  wedcs  of  labor,  amountmg 
in  the  a|^egate  to  large  sums,  such  a  construction  should  be  ^\en 
to  the  provisions  of  the  law  as  will  extend  its  protection  to  as  wide  a 
field  of  labor  as  possible,  consistent  with  the  language  used  therein. 
The  statute  is  not  a  penal  or  preferential  one,  as  was  the  case  where 
the  term  "employe"  .has  been  limited  in  its  meaning,  but  is  one  involv- 
ing an  exercise  of  the  police  power  of  the  state  and  should  be  liberally 
construed.  So  viewed,  the  definition  (in  section  2,  art.  1,  of  the  La- 
bor Law)  of  an  employe  "as  a  mechanic,  workingman  or  laborer,  work- 
ing for  another  for  hire,"  taken  in  conjunction  with  the  term  "wages" 
used  in  section  11  thereof,  appear  to  me  to  clearly  indicate  the  em- 
ployes whom  the  statute  was  intended  to  protect  as  those  engaged  in 
manual  or  mechanical  labor,  as  distinguished  from  those  occupying 
professional  or  executive  positions,  and  who  were  paid  on  the  snfaller 
scale  of  wages,  rather  than  on  the  higher  one  of  salary.  It  was  these 
subordinates  embraced  in  the  first  class,  whose  dependence  (xi  their 
toil  made  the  loss  of  any  of  its  recompense  a  serious  matter  to  them, 
and  whose  comparative  helplessness  to  assert  their  right  to  the  prompt 
reward  of  their  labor,  whom  the  state  was  solicitous  of  protecting, 
rather  than  the  better  paid  and  more  independent  members  of  the 
second  class. 

This  being  so,  it  would  seem  that  the  following  employes  of  defend- 
ant are  not  within  the  scope  of  the  statute :  (H)  A  civil  engineer,  in 
charge  of  elevated  railroad  improvements  and  extension  work,  both 
office  and  field,  at  a  yearly  salary  of  $3,000.  (J)  A  civil  engineer,  in 
charge  of  field  work  in  constructing  sections  of  elevated  railway,  at  a 
yearly  salary  of  $2,700.  (L)  A  draftsman,  who  designs  and  drafts 
in  connection  with  elevated  railroad  improvements  and  extensions,  at 
an  annual  salary  of  $1,800.  (N)  A  structural  designer,  drawing  de- 
signs for  elevated  railroad  structures,  at  an  annual  salary  of  $1,920. 

The  remaining  employes  referred  to  in  the  submission  I  think  all 
come  under  the  scope  of  the  statute,  viz. :  (A)  A  stenographer.  (B) 
An  accountant.  (C)  A  typist.  (D)  A  rodman,  who  assists  civil  engi- 
neers by  carrying  and  holding  graduated  surveyor's  rods  used  in  their 
work.  (E)  A  chainman,  who  assists  civil  engineers  by  carrying  and 
measuring  with  a  surveyor's  chain.  (F)  A  levelman,  who  assists  civil 
engineers  by  using  an  engineer's  level.  (G)  A  blueprinter.  (I)  A 
matron,  who  assists  a  large  staff  of  telephone  operators  in  caring  for 
their  rooms,  preparation  of  their  food,  and  the  like.  (K)  A  book- 
keeper. (M)  A  chauifeur.  (O)  An  office  boy.  (P)  A  telephone 
switchboard  operator.    (Q)  A  clerk,  doing  general  work. 
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(91  Misc.  Rep.  278) 

SHELDON  et  al.  v.  KUSSELL. 

(Supreme  Conrt,  Equity  Term.    Cattaraugus  County.    July,  1915.) 

1.  Taxation  ®=>734 — ^Tax  Deeds — Vauditt — Assessments. 

Ta:s:  Law  (Consol.  Laws,  c.  60)  f  9,  declares  tbat  real  property  owned 
by  a  nonresident  may  be  taxed  to  tbe  owner  or  to  the  occupant  If  be  be  a 
resident  of  the  tax  district  Section  63  declares  that  the  assessment  shall 
be  deemed  as  against  the  real  property  Itself,  and  the  property  shall  be 
holden  and  liable  to  sale  for  any  tax  levied  upon  It,  error  In  the  name  of 
the  owner  or  occupant  notwithstanding.  Held  th^t,  where  several  non- 
residents of  the  district  owned  realty,  the  failure  to  assess  the  property 
in  the  name  of  the  several  owners  wUl  not  invalidate  the  tax,  unless  the 
description  of  the  real  property  was  so  Inaccurate  as  to  mislead  the  own- 
ers and  prevent  them  from  ascertaining  the  existence  of  the  assessment. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  K  1408,  1470- 
1473;    Dea  Dig.  «=>734.] 

2.  Taxation  ®=>421 — Assessment — ^Vaudht. 

Where  a  parcel  of  land  was  known  as  No.  210  North  Clinton  street  and 
in  a  well-known  map  was  listed  as  block  147,  an  assessment  against  the 
property  as  block  147,  No.  210  North  Clinton  street,  is  valid,  though  the 
property  had  been  conveyed  to  the  owners  as  block  146,  another  map  being 
referred  to,  and  the  owners,  who  were  nonresidents,  were  not  aU  named 
in  the  assessment 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  i|  720-727,  T29- 
735 ;   Dec  Dig.  <S=>421.] 

8.  Taxation  <S=»768 — Tax  Titubs— Nones  or  Tax  Saus. 

The  certificate  of  the  county  treasurer,  reciting  that  due  notice  of  the 
tax  sale  was  served  upon  the  occupant  and  certifying  that  the  lands  re- 
mained unredeemed,  being  recorded  with  the  deed,  was  a  compliance  with 
Tax  Jyaw,  t  134,  requiring  such  notice  to  be  recorded  with  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Ceot  Dig.  H  1531,  1632; 
Dec.  Dig.  «=»76&] 

4.  Taxation  «=9749— Tax  Titles — ^Tax  Saixs. 

Tax  Law,  art  6,  |  131,  which  deals  with  sales  by  the  c<»nptroUer,  pro- 
vides that  after  one  year  from  the  sale  the  comptroller  shall,  after  appli- 
cation in  writing  therefor,  execute  to  the  owner  of  the  tax  certificate  a 
conveyance  of  any  lands  sold  for  taxes  and  not  redeemed.  Section  154  of 
article  7,  relating  to  sales  by  county  treasurers,  declares  that  if  such  real 
estate  be  not  redeemed  as  provided,  the  county  treasurer  shall  execute  to 
the  purchaser  a  conveyance.  Section  158  of  article  7  declares  that  all 
provisions  of  artlele  6,  in  so  far  as  not  otherwise  provided,  shall  apply  to 
conveyances  by  the  county  treasurer.  Jield,  that  section  131  did  not  apply 
to  conveyances  by  the  county  treasurer,  as  section  154  prescribes  a  con- 
trary rule. 

[Ed.  Note.— For  other  cases,  see  Taxation,  (%nt  Dig.  1 1496;  Dec.  Dl^ 
€=749.] 

6.  Taxation  «=»734 — ^Tax  Tituis — Vauditt. 

A  tax  title  cannot  be  avoided  because  of  the  want  of  the  county  treas- 
urer's certificate  to  the  supervisor  of  the  unpaid  taxes. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  g§  1408,  1470- 
1473 ;    Dec  Dig.  «=»734.] 

6.  Taxation  *=»734 — Tax  Titles — Vauditt. 

Nor  will  the  want  of  the  certificate  ot  the  supervisor  of  the  completed 
description  of  the  premises  avoid  it 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  K  1408,  1470- 
1473;   Dec  Dig.  «=>734.] 
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7.  Taxation  «s>734 — Tax  Titles — Vax-iditt. 

A  tax  title  win  not  be  avoided  because  of  the  want  of  the  certificate  of 
the  comity  treasurer  that  he  has  examined  and  compared  the  collector's 
return  with  the  tax  roll. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  SS  1408,  1470- 
1473;  Dea  Dig.  «=>734.] 

8.  Taxation  «=>734 — ^Tax  Titles — ^Vauditt— Tax  Deeds. 

Though  Tax  Law,  {{  138,  130,  declare  that  the  Hen  of  a  mortgage  Is  not 
affected  by  a  tax  sale,  and  require  the  purchaser  to  give  the  mortgagee 
written  notice  of  the  sale  within  one  year  before  expiration  of  the  tkne 
to  redeem,  so  that  the  mortgagee  may  redeem,  the  failure  to  serve  notices 
on  the  mortgagee  will  not  avoid  the  tax  deed. 

[Kd.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  H  1408,  1470- 
1473 ;  Dec.  Dig.  <g!=»734.] 

9.  Taxation  «=»77e — Tax  Tttlbs — Deeds— Constbuction. 

Land  owned  by  several  was  sold  for  taxea  The  deed  recited  that,  so 
far  as  appears  from  the  record,  the  title  and  Interest  conveyed  Is  the  title 
apd  Interest  of  F.  T.,  who  was  only  one  of  the  owners.  Tax  Law,  |  154, 
requires  that  the  conveyance  shall  Include  a  specific  statement  of  whose 
title  or  interest  is  conveyed,  so  far  as  appears  on  the  record.  Beld,  that 
the  only  Interest  passing  was  that  specified  in  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  iS  1544,  1545; 
Dec.  Dig.  <S=>776.] 

Action  by  Jesse  A.  Sheldon  and  another  against  U.  B.  Russell.  Judg- 
ment for  plaintiffs  in  part. 

Heniy  Donnelly,  of  Olean,  for  plaintiffs. 
Hastings  &  Larkin,  of  Olean,  for  defendant 

BROWN,  J.  The  lands  in  question  were  conveyed  to  the  plaintiff 
by  deed  under  the  following  description : 

"AH  that  tract  or  parcel  of  land  situate  in  the  village  (now  city)  of  Olean, 
county  of  Cattaraugus,  and  state  of  New  York,  and  described  on  a  map  of 
said  village  made  by  T.  J.  Gossellne,  Esq.,  as  lots  Nos.  4  and  5  in  block  No. 
146." 

In  all  of  several  mesne  conveyances  for  more  than  20  years  this 
same  description  has  been  used,  and  it  is  technically  correct.  In  1910 
and  1911  the  assessors  of  the  city  of  Olean  assessed  said  lands  for 
purposes  of  state  and  county  taxation  as  follows : 

"Names  of  taxable  persons,  Tarbell,  Fred,  et  al.,  quantity  and  statement, 

description,  ward  3,  section ,  blocU  147,  No.  210,  Street,  N.  Clinton,  acres 

14A00O,  value  of  real  estate  $900.00." 

Taxes  levied  upon  these  assessments  being  returned  as  unpaid,  ap- 
propriate proceedings  were  taken  by  the  board  of  supervisors  and  the 
county  treasurer  of  Cattaraugus  county  for  the  sale  of  the  lands,  re- 
sulting in  two  conveyances  to  the  defendant,  one  in  1912  and  one  in 
1913,  in  which  the  lands  are  described  as  follows : 

"All  that  tract  or  parcel  of  land  situate  in  the  dty  of  Olean,  county  of  Cat- 
taraugus, state  of  New  York,  being  part  of  block  147  and  known  as  No.  210 
North  Clinton  street,  bounded  west  by  the  block  line ;  north  by  lands  of  C.  P. 
Luthur;  east  by  land  of  E.  W.  Bevler;  south  by  land  of  Fred  Tarbell,  con- 
taining 14/1000  acres,  more  or  less,  i'red  K.  Tarbell  being  the  owner  or  occu- 
pant as  appears  upon  the  assessment  roU  of  1910." 
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Plaintiffs  attack  the  validity  of  these  two  deeds,  and  seek  the  judg- 
ment of  this  court  declaring  them  to  be  void,  for  the  reason,  among 
others,  that  the  description  in  the  assessment  rolls  for  the  years  1910 
and  1911  is  inaccurate  and  misleading;  that  the  owners  of  the  lands 
by  an  inspection  of  the  assessment  rolls  would  not  be  apprised  of  the 
assessment  as  being  an  assessment  of  their  lands ;  that  it  is  so  inaccurate 
that  it  was  likely  to  mislead  the  true  owners  and  prevent  them  from 
ascertaining  that  taxes  were  to  be  levied  against  their  land. 

From  about  1897  to  1914  Fred  R.  Tarbell,  Myron  O.  Tarbell,  Mary 
E.  Ackerly,  Julia  A.  Merrill,  and  Anna  E.  Spring  were  the  owners  of 
the  premises  in  question  as  heirs  at  law  of  Dana  O.  Tarbell,  holding 
as  tenants  in  common,  all  of  whom  were  nonresidents  of  the  tax  dis- 
trict of  the  city  of  Olean ;  the  premises  being  occupied  by  Paul  Keysaw 
as  a  tenant,  who  resided  upon  the  premises.  With  such  ownership  and 
occupancy,  the  premises  were  assessed  to  "Fred  Tarbell  et  al."  as 
above  stated. 

[1]  By  section  9  of  the  Tax  Law  as  it  existed  in  1910  and  1911 
the  property  must  have  been  assessed  to  either  the  owners  or  the  oc- 
cupant, in  the  discretion  of  the  assessors.  It  was  not  assessed  to  the 
occupant.  The  plaintiff  contends  that  it  was  not  assessed  to  the  own- 
ers. The  use  of  the  name  of  "Fred  Tarbell  et  al."  as  the  taxable  per- 
son in  Ward  3,  section  — ,  block  147,  No.  210  North  Qinton  street, 
14/1000  acres,  value  $900,  was  apparently  used  to  indicate  that  Fred 
E.  Tarbell  and  others  were  the  owners,  and  as  a  further  means  of 
identifying  the  premises.  If  the  use  of  the  name  of  only  one  of  several 
tenants  in  common,  in  connection  with  the  equivalent  term  "and  oth- 
ers," was  an  error  in  the  name  of  the  owners,  it  undoubtedly  does  not 
affect  the  validity  of  the  assessment,  for  by  the  provision  of  section 
63  of  the  Tax  Law  that  very  contingency  was  provided  for.  It  appear- 
ing by  the  provisions  of  section  9  of  the  Tax  Law  that  the  assessment 
"shall  be  deemed  as  against  the  real  property  itself,  and  the  property 
Itself  shall  be  holden  and  liable  to  sale  for  any  tax  levied  upon  it,"  it 
is  clear  that  there  was  no  necessity  for  the  assessment  against  the 
owner,  there  was  no  personal  liability  to  be  created,  and  while  the  fail- 
ure to  use  the  correct  name  of  each  owner  might  be  such  a  defect  as  to 
render  void  any  tax  assessed  to  the  individual,  yet  for  the  purpose  of 
charging  the  real  estate  an  error  in  the  name  of  the  owner  in  the  assess- 
ment does  not  invalidate  any  tax  thereon,  unless  it  can  be  said  that 
such  name  is  a  part  of  the  assessment,  the  description  of  the  real  prop- 
erty, and  is  so  inaccurate  as  to  mislead  the  owner  and  prevent  him 
from  ascertaining  the  existence  of  the  assessment  and  consequent  tax. 

[2]  When  Laurel  avenue  was  laid  out  through  block  146  of  the 
Gosseline  map,  the  north  boundary  thereof  was  to  the  south  of  lots  4 
and  5,  and  a  surveyor,  in  making  a  map  of  the  original  block  146,  with 
the  new  street  through  it,  labeled  the  lands  in  block  146  thait  was 
south  of  Laurel  avenue  on  a  map  known  as  the  "Blackeslee  Map"  as 
block  146,  and  labeled  the  lands  in  the  Gosseline  block  146,  that  were 
north  of  Laurel  avenue  as  block  147.  This  Blakeslee  map  was  filed 
in  Cattaraugus  county  clerk's  office,  was  used  by  the  city  authorities 
of  Olean,  and  was  produced  upon  the  trial  from  the  office  of  the  city 


Digitized  by 


Google 


Sup.  Ct)  SHBLDOK   V.  BUSSBLL  635 

engineer.  By  it  lots  4  and  5  of  block  146  of  the  Gosseline  map  are  in 
block  147  of  the  Blakeslee  map.  When  the  city  authorities  numbered 
the  residences  in  pursuance  of  an  ordinance,  lots  4  and  5  of  tiie  Gosse- 
line map  became  lot  No.  210  North  Clinton  street  When  the  assessors 
in  1910  and  1911  used  the  description  of  the  premises  in  question  in  the 
assessment  of  these  years  as  No.  210  North  Clinton  street,  in  block 
147,  the  same  as  it  had  been  used  at  least  since  1905,  this  exactly  and 
correctly  described  the  premises  owned  by  the  Tarbells,  in  which  deeds 
they  were  described  as  lots  4  and  5  of  block  146  according  to  the  Gos- 
seline map.  In  using  the  term  "block  147,  No.  210  North  Clinton 
street,"  the  assessors  did  not  refer  to  any  map,  and  there  is  no  evidence 
that  they  intended  to  refer  to  the  Gosseline  map. 

The  fact  that  there  is  a  well-known,  duly  authenticated  map  in  gen- 
eral use  in  Olean  referring  to  these  premises  as  being  in  block  147, 
which  is  on  file  in  the  county  clerk's  office  and  used  by  the  city  au- 
thorities, is  quite  conclusive  that  the  assessors,  in  using  its  term  "block 
147,"  were  warranted  in  so  doing;  and  when  it  is  recalled  that  No. 
210  North  Clinton  street  is  in  fact  the  same  lands  claimed  by  plaintiffs 
through  deeds  conveying  them  as  lots  4  and  5,  block  146,  according  to 
the  Gosseline  map,  and  that  these  premises  have  had  coupled  with 
them  in  the  assessment  roll  for  many  years  the  name  of  Fred  Tarbell 
and  others  as  owners,  the  conclusion  is,  readily  reached  that  the  own- 
ers could  not  have  been  misled  as  to  the  fact  of  their  property  having 
been  assessed,  nor  prevented  by  the  manner  of  the  assessment  from 
discovering  the  existence  of  such  assessment.  Witnesses  who  speak 
of  the  premises  by  street  and  number  refer  to  and  use  the  term  210 
North  Clinton  street.  The  tenant  who  occupied  the  premises  more 
than  10  years  spoke  of  them  as  No.  210  North  Clinton  street.  It  is 
not  unwarranted  to  assume  that  the  owners  knew  that  the  premises 
were  known,  numbered,  and  designated  as  No.  210  North  Clinton 
street.  It  is  believed  that  the  provisions  of  sections  9  and  63  of  the  Tax 
Law  completely  answer  all  criticism  made  by  the  plaintiff  as  to  the 
legality  of  the  assessment.  Collins  v.  Long  Island,  132  N.  Y.  325,  30 
N.  E.  835;  Sanders  v.  Carley,  83  App.  Div.  193,  83  N.  Y.  Supp.  106; 
Powell  v.  Jenkins,  14  Misc.  Rep.  83,  35  N.  Y.  Supp.  265 ;  Halsted  v. 
Silberstein,  196  N.  Y.  1,  89  N.  E.  443;  Haight  v.  New  York,  99  N. 
Y.  280,  1  N.  E.  883. 

[3]  Sections  134  and  135  of  the  Tax  Law,  by  virtue  of  section  158, 
apply  to  sales  by  county  treasurers.  There  is  no  requirement  of  these 
sections  that  has  not  been  substantially  complied  with.  The  notice  to 
the  occupant  was  properly  served.  Halsted  v.  Silberstein,  196  N.  Y.  9, 
89  N.  E.  443.  Proper  evidence  of  such  service  was  filed  with  the  coun- 
ty treasurer.  The  certificate  of  the  county  treasurer,  reciting  that  due 
notice  of  the  tax  sale  was  served  upon  the  occupant  and  certifying 
that  the  lands  remained  unredeemed,  being  recorded  with  the  deed, 
was  a  compliance  with  the  statute.  In  Halsted  v.  Silberstein,  196  N. 
Y.  18,  89  N.  E.  443,  a  motion  for  a  reargument  was  made  upon  the 
ground  that  the  notice  of  tax  sale  and  the  evidence  of  the  service  there- 
of were  not  in  fact  recorded  at  all,  and  that  the  only  paper  recorded 
at  the  time  of  the  deed  was  the  certificate  of  the  comptroller,  and  it  was 
held  that: 
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"The  recording  of  the  deed  being  prohibited  tintll  the  proofs  of  the  stervlce 
of  the  notice  to  redeem  had  been  made,  and  the  time  therein  specified  had  ex- 
pired, and  the  certificate  of  the  comptroller  to  that  effect  had  been  given,  the 
certificate  became  the  evidence  of  tie  notice  and  the  service  thereof,  which 
is  required  by  the  statute  to  be  recorded  in  connection  with  the  deed." 

[4]  Section  154  provides  that: 

"If  such  real  estate  •  •  •  be  not  redeemed  as  herein  provided,  the 
county  treasurer  shall  execute  to  the  purchaser  a  conveyance,"  etc 

Section  131  of  article  6  provides: 

"After  the  expiration  of  one  year  from  the  time  of  sale  the  comptroller 
shall,  after  application  in  writing  therefor  •  *  •  execute  ♦  •  •  to 
the  owner  of  such  (tax)  certificate  a  conveyance  of  any  lands  so  sold  by  blm 
for  taxes  and  not  redeemed,"  etc. 

There  is  no  provision  in  article  7  for  the  application  in  writing  for 
the  tax  deed.  Plaintiff  asserts  that  defendant's  two  deeds  are  void 
because  executed  by  county  treasurer  without  application  therefor 
having  been  made  in  writing,  claiming  that  the  provisions  of  section 
131  apply  to  deeds  executed  by  county  treasurer.  By  virtue  of 
section  158  of  article  7  of  the  Tax  Law  which  provides  that  all  of  the 
provisions  of  article  6  of  the  Tax  Law,  which  includes  section  131, 
shall  "in  so  far  as  it  is  not  otherwise  herein  provided"  apply  to  con- 
veyances, etc.,  executed  by  county  treasurer. 

It  is  believed  that  the  direction  to  the  county  treasurer  in  section 
154  to  execute  the  deed  if  such  real  estate  be  not  redeemed  is  a  pro- 
vision otherwise  than  the  directions  to  the  comptroller  in  section  131 
to  execute  a  deed  after  application  in  writing.  There  is  an  incon- 
sistency in  the  two  provisions.  Section  131  directs  the  comptroller, 
when  lands  have  not  been  redeemed  and  after  an  application  in  writing 
therefor,  to  execute  the  deed.  Section  154  directs  the  county  treasurer, 
when  lands  have  not  been  redeemed,  to  execute  the  deed.  As  was  said 
in  Morton  v.  Horton,  189  N.  Y.  400,  82  N.  E.  429,  discussing  section 
120  of  article  6  of  the  Tax  Law,  requiring  notice  to  be  published  in  the 
body  of  a  newspaper  and  not  in  a  supplement,  and  section  151  of 
article  7,  requiring  such  notice  to  be  published  in  a  newspaper: 

"It  is  otherwise  provided  In  section  151,  for  that  section  contains  no  refer- 
ence to  the  particular  part  of  the  newspaper  in  which  county  treasurers'  no- 
tices of  sales  shall  be  published,  although  it  is  a  part  of  the  same  statute 
which,  in  section  120,  does  make  a  specific  direction  in  that  behalf." 

It  might  well  be  said  that,  section  131  requiring  an  application  in 
writing  and  section  154  containing  no  such  requirement,  it  is  otherwise 
provided  as  to  when  the  county  treasurer  can  execute  his  deed.  The 
defendant  was  therefore  not  required  to  make  an  application  in  writing 
to  the  county  treasurer  before  his  deed  could  l^ally  be  delivered  to 
him. 

[5-8]  The  objection  to  the  collector's  return  of  unpaid  taxes,  the 
want  of  county  treasurer's  certificate  to  the  supervisor  of  the  unpaid 
taxes,  the  want  of  the  certificate  of  the  supervisor  of  the  completed 
description  of  the  premises,  the  want  of  the  certificate  of  the  county 
treasurer  that  he  had  examined  and  compared  the  collector's  return 
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with  the  tax  roll,  the  failure  to  serve  notices  on  the  mortgagee,  as 
required  by  sections  138  and  139  of  the  Tax  Law,  have  all  been  care- 
fully examined  and  considered,  and  they  are  found  to  be  ineffectual 
as  affecting  in  any  manner  defendant's  deeds.  Saranac  Land  Co.  v. 
Roberts,  208  N.  Y.  288,  101  N.  E.  898 ;  Bennett  v.  Robinson,  42  App. 
Div.  412,  59  N.  Y.  Supp.  197;  People  ex  rel.  Mohawk  &  M.  Ry. 
Co.  V.  Garmon,  34  Misc.  Rep.  350,  69  N.  Y.  Supp.  819;  Colman  v. 
Shattuck,  62  N.  Y.  348;  Ensign  v.  Earse,  107  N.  Y.  329,  14  N.  E. 
400,  15  N.  E.  401 ;  Hennepin  v.  Schuster,  66  Misc.  Rep.  634,  124  N. 
Y.  Supp.  693;  Wood  v.  Knapp,  100  N.  Y.  109, 2  N.  E.  632;  City  of 
New  York  v.  Matthews,  180  N.  Y.  41,  72  N.  E.  629;  Thompson  v. 
Burhans,  61  N.  Y.  52;  Peterson  v.  Martino,  210  N.  Y.  412,  104  N. 
E.  916;  CaulkJns  v.  Chamberlain,  37  Hun,  163;  People  v.  Metz,  141 
App.  Div.  600,  126  N.  Y.  Supp.  986;  Ostrander  v.  Reis,  206  N.  Y. 
44S,  100  N.  E.  37;  People  v.  Ladew,  189  N.  Y.  355,  82  N.  E.  431; 
Bennett  v.  Kovarick,  23  Misc.  Rep.  73,  51  N.  Y.  Supp.  752;  Lawton 
V.  City  of  New  RocheUe,  114  App.  Div.  883,  100  N.  Y.  Supp.  284. 

[9]  By  the  express  terms  of  section  154  the  county  treasurer  in 
the  description  of  the  real  estate  is  required  to  include  "a  specific 
statement  of  whose  title  or  interest  is  thereby  conveyed  so  far  as  ap- 
pears on  the  record."  In  compliance  with  this  requirement,  the  county 
treasurer,  in  the  defendant's  deeds,  immediately  following  the  de- 
scription in  each  deed,  inserted  the  following  provision : 

"So  far  as  appears  from  the  record,  the  title  and  Interest  hereby  conveyed 
is  the  title  and  Interest  of  Fred  Tarbell." 

Such  being  the  statute  and  the  compliance  therewith,  the  holding 
must  be  that  the  defendant's  deeds  are  valid  as  a  conveyance  as  against 
the  plaintiffs  and  their  grantors  of  one  undivided  fifth  of  the  premises 
therein  described.  The  plaintifiFs  purchased  the  premises  in  question 
at  a  public  sale  with  full  knowledge  of  the  defendant's  deeds.  They 
certainly  were  not  misled  by  the  manner  of  the  assessment.  There 
is  no  proof  that  the  owners  were  misled  by  such  assessment. 

The  plaintiffs  must  have  judgment  declaring  that  defendant's  deeds 
do  not  affect  the  right,  title,  or  interest  of  Myron  O.  Tarbell,  Mary 
E.  Ackerly,  Julia  O.  Merrill,  and  Anna  E.  Spring  in  the  premises  in 
question.  'The  defendant  must  have  judgment  establishing  the  validity 
of  his  two  deeds  as  a  valid  conveyance  to  him  of  the  undivided  one- 
fifth  interest  in  said  premises  formerly  owned  by  Fred  R.  Tarbell. 

Neither  party  succeeding  upon  the  issues  litigated,  no  costs  are 
awarded.    Let  findings  be  prepared. 
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CITY  OF  NEW  YORK  v.  UNION  NEWS  CO. 
(Supreme  Court,  Appellate  Dirlslon,  First  Department.    July  9,  1915.) 

1.  AUCTIOKTB  AND  AUCTIOKKEBS  ®=>7 — ^BlDB — RlOHI  TO  REJECT  BIDS — TDfB  TO 

KxEBcisE  Rejection. 

A  right  to  reject  any  or  all  bids  at  an  auction  sale  must  be  exeidaed  be- 
fore acceptance  of  any  bid. 

[Ed.  Note. — For  other  cases,  see  Auctions  and  Auctioneers,  Cent.  Dig. 
ii  20-24 ;   Defc  Dig.  €=»7.] 

2.  Auctions  and  AucnoNEEBS  «=»6 — Agency  of  Attctioneeb. 

An  auctioneer  Is  the  agent  of  the  vendor,  and  his  act  in  accepting  the 
bid  at  an  auction  sale  is  the  act  of  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Auctl(»is  and  AnctioneeiB,  Coit.  Dig.  H 
lft-19;  Dec.  Dig.  «=»6.] 

3.  Mdnicifai.  Cokpobations  4=>719 — Contracts— Advebtising  tob  Contract 

Work — Statutory  Provisions. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  $S  419,  420,  relating  to 
advertising  for  contract  work  exceeding  $1,000  and  authorizing  the  rejec^ 
tion  of  bids,  relate  to  sealed  proposals^  and  not  to  leases  by  the  dodc 
department 

[Ed.  Note. — For  other  ca-ses,  see  Municipal  Cori>oratl<ms,  Cent  Dig.  H 
1425,  1529-1535;   Dec.  Dig.  «=»719.] 

4.  Municipal  Cobporations  <S=»719 — Docks— Sale  of  Pbivileqe— Ressbva- 

TiON  OF  Right  to  Reject  Bids — Time  to  Exebcise. 

Where  an  Huctlon  sale  by  the  dock  department  of  New  York  City  of  a 
privilege  at  a  ferry  terminal  was  subject  to  the  right  to  reject  any  or  all 
bids,  the  rejection  must  be  exercised  before  acceptance  of  the  bid,  even  if 
Greater  New  York  Charter,  §§  419,  420,  relating  to  advertising  for  contract 
work,  is  applicabla 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1425,  1529-1535;   Dec.  Dig.  «=»719.] 

5.  Municipal  Cobpobatioks  0=»719 — ^Docks— Sales  of  PaiviLEaB — Vauditt 

—Evidence. 

Evidence  held  to  justify  a  finding  that  a  bid  at  auction  sale  by  the  dock 
department  of  New  York  City  of  a  privilege  was  unconditionally  accepted, 
so  that  a  contract  for  the  privilege  was  created. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1425,  1529-1535;   Dec.  Dig.  «S=>719. 

6.  Municipal    Cobpobatioks    «=>719 — Docks  —  Pbivileqes  —  Tempobabt 

Leases. 

Where  a  lease  of  a  privilege  of  a  ferry  terminal  in  New  York  City  was 
a  temporary  one,  the  commissioner  of  docks  of  the  city  must,  on  the  expira- 
tion of  the  lease,  let  the  privilege  pursuant  to  auction  sale  on  public  adver- 
tisenient  or  procure  the  consent  of  the  commissioners  of  thb  sinking  fund 
to  make  a  lease  without  it 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1425,  1529-1535;    Dec.  Dig.  «=»719.] 

7.  Municipal  Cobpobations  *=»719— ^Docks — Sale  of  Pbivileqe — ^Holdino 

Oveb  afteb  Expiration  of  Tebm. 

Where  a  lease  of  a  privilege  at  a  ferry  terminal  in  the  city  of  New  York 
was  a  temporary  permit  subject  to  the  pleasure  of  the  commissioner  of 
docks,  the  holding  of  the  privilege  was  at  will,  and  a  boMlng  over  after 
the  expiration  of  the  maximum  period  fixed  in  the  lease  was  not  a  hold- 
ing over  within  the  rule  as  to  renewal  by  heading  over. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corpoiatlons,  Cent  Dig.  || 
1425,  1529-1535;    Dea  Dig.  «S=»719.] 

Ingraham,  P.  J.,  and  Scott,  J.,  dissenting. 
a=9For  other  cmaes  »m  sam*  topio  *  KBT-NUUBER  In  all  Ker-Numberad  nismu  ft  Indaxaa 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  Union  News  Company. 
Piom  a  judgment  of  dismissal  on  the  merits,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

E.  Crosby  Kindleberger,  of  New  York  City,  for  appellant 
Frank  M.  Patterson,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  action  was  brought  to  recover  rent  for  news- 
stand and  other  privileges  at  the  Manhattan  Terminal  of  the  Staten 
Island  Ferry  for  a  period  commencing  May  1,  1913,  on  the  theory 
that  defendant,  who  was  in  possession  under  a  lease  'of  like  privileges 
executed  by  the  city  on  the  26th  of  April,  1912,  for  one  year  commenc- 
ing May  1,  1912,  at  an  annual  rental  of  $23,000  payable  quarterly 
in  advance,  held  over  and  became,  on  plaintiff's  electiem,  liable  as  ten- 
ant for  another  year.  It  does  not  appear  whether  the  former  lease 
was  a  temporary  permit  executed  by  the  dock  commissioner  pursuant 
to  the  provision  of  section  825  of  the  Charter,  or  one  executed  on  a 
sale  of  the  privil^es,  or  with  the  approval  of  the  sinking  fund  com- 
missioners pursuant  to  the  provisions  of  said  section ;  but  the  city  in 
its  brief  states  that  it  was  a  temporary  permit. 

On  the  18th  of  March,  1913,  negotiations  were  opened  by  defend- 
ant by  a  proposal  for  a  renewal  of  the  lease  on  the  same  terms  for 
the  ensuing  year.  It  is  stipulated  that  this  was  followed  by  an 
offer  by  the  city  of  a  renewal  for  one  year  at  an  advance  of  10  per 
cent,  in  the  rent  to  be  paid,  which  was  declined  by  defendant.  The 
privileges  were  then  advertised  for  sale  by  the  city  through  its  de- 
partment of  docks,  and  it  required  an  initial  bid  of  $23,000,  but  none 
was  received  and  the  sale  was  declared  off.  It  was  then  advertised 
for  sale  without  an  initial  bid.  The  dock  commissioner,  who  repre- 
sented the  city,  in  the  advertisement  for  bids  atmounced  over  his  sig- 
nature and  official  title  that  the  privileges  would  be  sold  at  the  time 
specified  therein  to  the  highest  bidder.  The  advertisement  for  pro- 
posals gave  the  name  of  Joseph  P.  Day  as  the  auctioneer  who  was  to 
conduct  the  sale  for  the  commissioner,  and,  after  reciting  'other  condi- 
tions, the  advertisement  recited  that  the  commissioner  reserved  the 
right  to  reject  "any  or  all  bids,  if,  in  his  judgment,  he  deems  it  for 
the  best  interests  of  the  city  of  New  York  so  to  do."  At  the  time 
specified  Mr.  Day  offered  the  privileges  at  public  auction,  first  reading 
the  terms  of  sale  as  advertised.  Defendant's  bid  of  $15,550  was  the 
highest,  and  it  is  undisputed  that  the  privileges  were  sold  to  it  at  its 
bid,  and  that  it  thereupon  paid  the  auctioneer's  fees  and  paid  the  rent 
for  the  first  quarter  to  the  cashier  of  the  department  of  docks,  and  re- 
ceived a  formal  receipt  therefor. 

The  sale  was  on  the  29th  of  April,  1913,  and  defendant's  former 
lease  expired  at  noon  on  May  1st.  At  11:50  a.  m.  on  May  1st  the 
commissioner  caused  a  letter  to  be  delivered  to  defendant  rejecting  its 
bid  and  tendering  back  the  money  for  the  rent  for  the  first  quarter. 
Thereafter  and  on  the  same  day  defendant  delivered  to  the  cashier 
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of  the  department  of  docks  an  envelope  containing  the  money  and  at 
the  same  time  and  place  delivered  to  the  commissioner  a  letter  refusing 
to  accept  his  rejection  of  its  bid  and  claiming  the  right  to  possession 
by  virtue  of  its  bid  which  had  been  accepted,  and  also  declining  a 
proposition  contained  in  his  letter  to  permit  it  to  remain  in  possession 
subject  to  his  pleasure  at  the  same  rental  as  before.  Defendant  con- 
tinued in  possession,  and  at  the  commencement  of  each  quarter  ten- 
dered the  rent  according  to  its  bid.  The  tenders  were  refused.  After 
the  commencement  of  the  third  quarter  the  city  brought  this  action. 

It  appears  that  on  April  30th  the  commissioner  in  a  conversation 
with  the  attorney  for  defendant  attempted  orally  to  reject  the  bid, 
claiming  that  the  right  to  reject  had  been  reserved  when  the  privileges 
were  knocked  down  to  defendant,  and  that  the  attorney  for  defend- 
ant stated  that  he  would  like  to  talk  the  matter  over  with  his  clients, 
and  later  notified  the  assistant  secretary  to  the  commissioner  that  he 
would  hold  the  city  to  the  bid. 

The  case  was  tried  by  consent  by  the  court  without  a  jury.  There 
was  a  disputed  question  of  fact  with  respect  to  whether,  at  the  time 
defendant's  bid  was  accepted  by  the  auctioneer,  it  was  announced  that 
it  was  accepted  subject  to  subsequent  rejection  by  the  commissioner. 
The  assistant  secretary  of  the  commissioner  testified  that  on  the  re- 
ceipt of  defendant's  bid,  no  higher  bid  being  offered,  he  consulted 
with  the  commissioner,  who  was  in  the  adjoining  room,  and  then  au- 
thorized the  auctioneer  to  accept  the  bid  subject  to  the  right  of  the 
commissioner  to  reject  it,  and  that  the  auctioneer  so  announced,  and 
that  lie  then  authorized  the  cashier's  ofUce  to  receive  the  rent  for  the 
first  quarter  subject  to  the  reservation.  The  second  deputy  commis- 
sioner was  present  and  gave  corroborating  testimony  with  respect  to 
the  announcement,  as  did  a  messenger  in  the  department. 

On  the  part  of  defendant,  one  of  its  superintendents  testified  that 
the  bid  was  accepted  unconditionally,  and  its  general  manager,  its 
secretary,  and  one  Hickey  who  had  a  news  stand  outside  the  Ferry 
Terminal,  and  two  other  superintendents  of  defendant,  testified  that 
they  were  present  and  did  not  hear  the  announcement  of  any  condi- 
tion at  the  time  the  bid  was  accepted.  The  auctioneer  testified  in  an- 
swer to  an  inquiry  made  by  the  court,  neither  party  having  interrogated 
him  on  the  Subject,  in  substance  among  other  things,  that  he  did  not 
recall  that  the  secretary  to  the  commissioner  requested  him  to  make 
any  announcement  with  respect  to  the  acceptance  of  the  defendant's 
bid  by  him  being  subject  to  rejection,  or  that  he  did  make  any  such 
announcement.  It  further  appears  that  in  advance  of  tlie  trial  most  of 
the  material  facts  were  stipulated,  and  the  stipulation  is  to  the  eflFect 
that  defendant's  bid  was  accepted  by  the  auctioneer,  and  it  contains 
no  suggestion  or  reservation  with  respect  to  any  condition.  It  is 
urged  that  this  is  significant  as  tending  to  show  that  such  claim  was  an 
afterthought  and  was  made  in  an  endeavor  to  avoid  the  effect  of  cer- 
tain decisions. 

[1,  2]  The  general  rule  is,  and  it  is,  I  think,  particularly  applicable 
to  an  auction  sale,  that  a  right  reserved  to  reject  any  or  all  bids  is  to 
be  exercised  before  the  acceptance  of  any  bid,  and  that  the  auctioneer 
is  the  agent  of  the  vendor,  and  his  act  in  accepting  a  bid  is  the  act  of 
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the  vendor.  Brown  v.  City  of  N.  Y.,  57  Misc.  Rep.  433,  108  N.  Y. 
Supp.  555,  affirmed  on  opinion  below  128  App.  Div.  925,  112  N.  Y. 
Supp.  1123;  Lynch  v.  Mayor,  2  App.  Div.  213,  37  N.  Y.  Supp.  798; 
Kerr  v.  Philadelphia,  8  Phila.  (Pa.)  292,  discussed  in  defendant's  brief, 
page  16;  Payne  v.  Cave,  3  Term  Rep.  148;  Blossom  v.  Realty  Co.,  3 
Wall.  196,  18  L.  Ed.  43;  Curtis  v.  Aspinwall,  114  Mass.  187,  19  Am. 
Rep.  332;  Park  Com'rs  v.  Carmody,  139  111.  App.  635. 

[3,  4]  Section  825  of  the  charter  authorizes  the  commissioner  to 
sell  such  privileges  at  public  auction,  but  it  contains  no  provision  with 
respect  to  reserving  the  right  to  reject  bids.  It  is  claimed  by  the  city 
that  the  sale  was  made  not  only  pursuant  to  that  section,  but  pursuant 
to  sections  419  and  420  of  the  charter,  which  relate  to  advertising  for 
contract  work  exceeding  $1,000  and  contain  a  provision  authorizing  the 
rejection  of  bids.  Those  provisions  do  not  apply.  They  relate  to 
sealed  proposals  and  not  to  leases  by  the  dock  department.  Moreover, 
if  they  did  apply,  the  authorities  cited  would  still  be  applicable. 

[5]  On  the  disputed  question  of  fact  the  court  found  in  favor  of 
defendant,  and  I  think  the  finding  is  sustained  by  the  preponderance  of 
the  evidence.  On  that  theory  the  acceptance  of  the  bid  unconditionally 
constituted  a  contract  for  the  lease,  and  defendant  is  liable  under  the 
contract,  as  evidenced  by  the  advertisement  and  its  bid,  and  not  for 
holding  over.  It  is  therefore  unnecessary  to  decide  whether  the  rule 
with  respect  to  holding  over  applicable  to  ordinary  tenancies  would 
otherwise  apply  and  render  defendant  liable  on  that  theory,  which 
is,  at  least,  doubtful,  for  no  provision  of  law  is  cited  authorizing  the 
Commissioner  to  permit  such  a  tenant  to  hold  over  under  the  terms  of 
the  former  lease. 

[8]  If  the  lease  was  a  temporary  one,  as  stated  by  counsel  for  the 
city,  it  is  clear  that  it  expired  on  May  1,  1913,  and  that  it  was  the 
duty  of  the  commissioner  to  let  the  privilege  pursuant  to  an  auction 
sale  on  public  advertisement,  or  to  get  the  consent  of  the  commissioners 
of  the  sinking  fund  to  make  a  lease  without  that,  of  which  there  is 
no  evidence. 

[7]  If,  as  claimed  by  the  city,  the  former  lease  was  a  temporary 
permit,  subject  to  the  pleasure  of  the  commissioner,  it  was  at  will,  and, 
on  holding  over  after  the  expiration  of  the  maximum  period  of  one 
year,  the  rule  with  respect  to  renewal  by  holding  over  might  not  ob- 
tain. See  Brown  v.  City  of  N.  Y.,  78  App.  Div.  361,  79  N.  Y.  Supp. 
943,  affirmed  without  opinion  176  N.  Y.  571,  68  N.  E.  1115. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

McLAUGHIJN  and  CLARKE,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  On  April  30,  1913,  the  defendant 
was  in  possession  of  certain  premises,  a  part  of  the  municipal  ferry 
terminal  at  the  Manhattan  Terminal  of  the  Staten  Island  Ferry,  under 
an  agreement  in  writing  dated  April  26,  1912,  by  which  the  plaintiff 
granted  to  the  defendant  "a  permit,  privilege,  or  license"  to  sell  news- 
papers, books,  and  other  articles  for  a  period  of  one  year  from  May 
1,  1912,  for  which  the  defendant  agreed  to  pay  to  the  plaintiff  $23,000 
for  the  year. 

154  N.T.S.— 41 
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On  April  29,  1913,  Joseph  P.  Day,  auctioneer,  sold  at  public  auction 
to  the  highest  bidder  the  privilege  to  sell  newspapers,  books,  etc.,  at 
the  Manhattan  Terminal  of  the  Staten  Island  Ferry  for  two  years,  by 
direction  of  the  commissioner  of  docks  of  the  city  of  New  York.  The 
sale  was  made  under  certain  terms  of  sale  which  were  read  at  the 
time  of  sale.  By  these  terms  of  sale  the  successful  bidder  was  required 
at  the  time  of  sale  to  pay  the  auctioneer's  fee  of  $50,  to  enter  into  a 
written  agreement  to  comply  with  the  terms,  conditions,  and  limitations 
of  the  permit  issued  to  him  by  the  commissioner  of  docks,  and  to  pay 
to  the  department  of  docks  25  per  cent,  of  the  amount  bid,  to  be  held 
as  security  for  carrying  into  effect  the  terms  of  sale,  which  25  per 
cent,  would  be  applied  to  the  payment  of  the  quarterly  installment  first 
accruing  under  said  agreement  when  executed.  The  commissioner  of 
docks  expressly  reserved  the  right  to  "reject  any  and  all  bids,  if  in  his 
judgment  he  deems  it  for  the  best  interests  of  the  city  of  New  York 
to  do  so."  At  this  sale  the  defendant  bid  $15,500,  which  was  the  high- 
est bid.  When  the  auctioneer  accepted  that  bid  as  the  highest  bid,  the 
defendant  paid  the  $50  auctioneer's  fee  and  deposited  one-quarter  of 
the  amount  of  the  bid  with  the  cashier  of  the  department  of  docks. 

There  was  a  dispute  at  the  trial  as  to  whether  the  auctioneer  an- 
nounced that  he  accepted  the  bid  subject  to  the  right  of  the  commis- 
sioner to  reject  it,  but  on  this  question  the  court  found  in  favor  of  the 
defendant.  On  April  30th  the  commissioner  informed  the  defendant 
that  the  bid  of  $15,500  was  rejected,  and  before  12  o'clock  of  May  1st 
the  commissioner  of  docks  notified  the  defendant  in  writing  that  its 
bid  at  the  sale  of  April  29th  was  rejected,  but  that  defendant  might 
hold  over  and  remain  in  possession  of  the  privileges  at  the  same  rent 
as  the  preceding  year,  and  the  deposit  made  by  the  defendant  was  re- 
turned. The  defendant  insisted,  however,  that  it  was  entitled  to  the 
license  for  the  amount  of  its  bid,  and  that  the  commissioner  could  not 
reject  the  bid,  and  it  was  on  this  question  that  the  right  of  the  plaintiff 
to  a  judgment  depended.  By  the  terms  of  sale  the  highest  bidder  was 
at  the  time  of  the  sale  to  enter  into  a  written  agreement  with  the  city 
and  to  deposit  25  per  cent,  of  his  bid  as  security  for  carrying  into  effect 
the  term  of  sale,  which  was  to  be  forfeited  to  the  city  of  New  York 
as  liquidated  damages  if  the  successful  bidder  neglected  or  refused  to 
execute  the  agreement  within  four  days  after  being  notified  that  the 
agreement  was  ready  for  execution,  and  the  commissioner  reserved 
the  right  to  reject  any  or  all  bids.  'The  commissioner  was  not  present 
at  the  sale.  'The  auctioneer,  acting  under  his  direction,  offered  the 
privilege  for  sale,  and  was  authorized  to  receive  bids  therefor.  "The 
successful  bidder"  was  required  to  make  a  deposit,  not  as  a  payment 
for  the  rent,  but  as  security  that  he  would  execute  the  agreement. 

It  could  not  have  been  the  full  intendment  of  these  terms  of  sale 
that  the  commissioner  was  required  to  exercise  this  right  to  reject  the 
bid  before  the  auctioneer  announced  who  was  the  successful  bidder; 
but  after  that  was  ascertained  the  commissioner  had  a  reasonable  time 
within  which  to  determine  whether  it  was  for  the  best  interest  of  the 
city  to  accept  or  reject  the  bid.  To  protect  the  city  he  reserved  the  right 
to  reject  any  and  all  bids  at  the  auction  sale.    If  he  could  only  exercise 
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this  right  before  the  auctioneer  had  determined  »vhose  bid  was  the 
highest  one,  the  right  reserved  was  no  protection  at  all  to  the  city,  for 
it  would  leave  the  city  at  the  mercy  of  the  auctioneer,  and  there  was 
no  provision  which  bound  the  city  to  execute  an  agreement  to  the  low- 
est bidder.  It  was  the  commissioner  who  was  to  exercise  this  right,  not 
the  auctioneer,  and  it  was  the  right  of  the  commissioner  to  reject  any 
and  all  bids,  and  that  right,  I  think,  continued  for  a  reasonable  time, 
until  he  could  determine  whether  the  interest  of  the  city  required  that 
the  bid  should  be  rejected.  He  reserved  this  right  of  rejection  to  pro- 
tect the  city.  It  could  only  be  exercised  after  the  auctioneer  had  an- 
nounced who  was  the  highest  bidder  and  the  amount  of  the  bid.  This 
the  auctioneer  did,  when  it  was  settled  that  the  defendant's  bid  of  $15,- 
500  was  the  highest  bid,  and  then  it  was  for  the  commissioner  to  act, 
and,  under  the  circumstances,  I  think  he  acted  within  a  reasonable 
time,  and  the  defendant,  therefore,  acquired  the  right  to  an  agreement 
in  accordance  with  its  bid.  The  defendant  then,  continuing  in  posses- 
sion of  the  privileges  under  the  letter  of  the  commissioner,  was,  I  think, 
obligated  to  pay  the  compensation  reserved  by  the  former  agreement, 
and  therefore  tiie  plaintiff  was  entitled  to  judgment. 

The  case  of  Brown  v.  City  of  New  York,  57  Misc.  Rep.  433,  108  N. 
Y.  Supp.  555,  is  not  in  point.  In  that  case  it  was  the  comptroller  who 
had  reserved  the  right  to  reject  the  bid  after  the  property  had  been 
knocked  down  to  the  plaintiff,  and  who  accepted  from  the  plaintiff 
one  quarter's  rent  of  the  premises.  This  was,  of  course,  an  accept- 
ance of  the  bid.  In  this  case  the  defendant  deposited  with  the  depart- 
ment a  sum  of  money  as  security  for  his  executing  an  agreement  in  ac- 
cordance with  his  bid  as  accepted.  The  receipt  of  that  deposit  was  not, 
as  I  view  it,  an  acceptance  of  the  bid. 

The  jud^ent  should,  I  think,  be  reversed,  and  judgment  directed 
for  the  plamtiff. 

SCOTT,  J.,  concurs. 


WOOIiCOTT  V.  SHUBEIRT  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    July  0,  1913.) 

L  Injunction  €=iM — Gbotjnds — Existence  of  Statutoby  Remedy. 

Civil  Rights  Lavv  (Laws  1896,  c.  1012;  Consol.  Laws,  c.  6,  as  amended 
by  Laws  1913,  c.  265)  $  40,  declares  that  all  persons  are  entitled  to  full  and 
equal  accommodations  and  privileges  of  any  place  of  public  amusement, 
including  theaters,  and  that  no  proprietor,  etc.,  of  any  sue!)  place  shall 
deny  such  accommodations  and  privileges,  and  section  41  provides  a  pen- 
alty for  violation  of  section  40,  recoverable  by  the  person  aggrieved 
tJiereby,  and  declares  the  offense  a  misdemeanor,  subject  to  fine  and 
imprisonment,  or  both.  Plaintiff,  a  newspaper  writer  and  dramatic  critic, 
was  excluded  from  theaters  controlled  by  defendants,  who  also  threat- 
ened his  future  exclusion.  Held,  that  whatever  rights  plaintiff  had  were 
based  on  the  statute,  there  being  no  such  right  at  common  law,  and  that, 
assuming  that  the  statute  expressly  secured  to  all  full  and  equal  accom- 
modations and  privileges  at  theaters,  and  that  the  exclusion  of  plaintiff 
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Violated  tie  statute,  the  statutory  remedy  was  exclusive,  so  that  injunc- 
tion would  not  He. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  i  165;  Dec.  Dig. 
<8=»94.] 

2.  Injunction  «=>94 — Gbounds — Multipucitt  o»  Suits. 

Nor  would  Injunction  He  on  the  ground  that  It  would  prevent  a  multi- 
plicity of  suits,  where  It  was  not  alleged  that  even  one  action  for  a  pen- 
alty had  been  tried  or  conunenced. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  S  185 ;  Dec  Dig. 

3.  Injunction  ®=>91 — Gbounds— Inadequacy  oy  Eembdt  at  Law. 

Nor  would  injunction  He  on  the  ground  that  the  exclusive  remedy  pro- 
vided by  statutes  was  Inadequate,  since  such  remedy  was  entirely  ade- 
quate. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  {  165;  Dec  Dig. 

Dowllng,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  Wookott  against  Lee  Shubert  and  others, 
from  an  order  granting  an  injunction  pendente  lite,  defendants  ap- 
peal. Order  (90  Misc.  Rep.  474,  154  N.  Y.  Supp.  754)  reversed  and 
motion  denied. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

.     Charles  H.  Tuttle,  of  New  York  City  (William  Klein,  of  New  York 
City,  on  the  brief),  for  appellants. 
Alfred  A.  Cook,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  plaintiff  is  a  newspaper  writer  and  dramatic  critic. 
The  defendants  are  engaged  in  the  business  of  conducting  theaters 
and  other  places  of  amusement  in  the  city  of  New  York  and  else- 
where. Owing  to  the  unfavorable  character  of  some  of  the  criticisms 
written  and  printed  by  plaintiff  concerning  certain  plays  produced  by 
defendants,  the  latter  have  refused  to  permit  him  to  enter  any  theater 
controlled  by  them,  and  threaten  so  to  prevent  him  in  the  future. 
The  reason  given  by  defendants  for  so  excluding  plaintiff  is  that,  as 
they  consider,  his  articles  were  not  fair  reviews  or  criticisms  of  the 
plays  produced  or  of  the  productions  or  of  the  acting,  but  were  biased 
and  improper  and  inaccurate.  Plaintiff  denies  bias,  and  asserts  in  ef- 
fect that  his  criticisms  expressed  his  honest  opinions  and  were  fair 
and  impartial.  Much  of  the  voluminous  appeal  book  is  taken  up  with 
matter  designed  to  bear  upon  this  issue,  but,  in  the  view  we  take  of 
the  case,  the  question  thus  raised  is  immaterial. 

Whatever  rights  the  plaintiff  has  for  redress  against  defendants* 
acts  must  rest  upon  sections  40  and  41  of  the  Civil  Rights  Law.  Sec- 
tion 40  of  that  law  as  it  stands  at  present  (chapter  265,  Laws  1913) 
differs  widely  in  phraseology,  and  perhaps  in  effect  and  intent,  from 
the  section  which  preceded  it  (chapter  1042,  Laws  1895)  and  under 
which  nearly  all  of  the  so-called  civil  rights  cases  in  this  state  have 
been  decided.    Sections  40  and  41  of  the  present  act  read  as  follows : 

"Sec.  40.  Equal  Rights  In  Places  of  Tublic  Accommodation,  Resort  or 
Amusement — All  i)ersous  wlthtu  the  jurisdiction  of  this  state  shall  be  entl- 
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tied  to  the  full  and  equal  accommodations,  advantages  and  privileges  of  any 
place  of  public  accommodation,  resort  or  amusement,  subject  only  to  the  con- 
ditions and  limitations  established  by  law  and  applicable  alike  to  all  persons. 
No  person,  being  the  ovmer,  lessee,  proprietor,  manager,  superintendent,  agent 
or  employ^  of  any  such  place,  diall  directly  or  Indirect^  refuse,  withhold 
from  or  deny  to  any  person  any  of  the  accommodations,  advantages  or  privi- 
leges thereof,  or  directly  or  indirectly  publish,  circulate,  Is-sue,  display,  post 
or  mall  any  written  or  printed  communication,  notice  or  advertisement,  to  the 
effect  that  any  of  the  accommodations,  advantages  and  privileges  of  any  such 
place  shall  be  refused,  withheld  from  or  denied  to  any  person  on  account  of 
race,  creed  or  color,  or  that  the  patronage  or  custom  thereat,  of  any  person 
belonging  to  or  purporting  to  be  of  any  particular  race,  creed  or  color  Is  un- 
welcome, objectionable  or  not  acceptable,  desired  or  solicited.  The  production 
of  any  such  written  or  printed  communication,  notice  or  advertisement,  pur- 
porting to  relate  to  any  such  place  and  to  be  made  by  any  person  being  the 
owner,  lessee,  proprietor,  superintendent  or  manager  thereof,  shall  be  pre- 
sumptive evidence  In  any  civil  or  criminal  action  that  the  same  was  author- 
ized by  such  person.  A  place  of  public  accommodation,  resort  or  amusement 
within  the  meaning  of  this  article,  shall  be  deemed  to  include  any  inn,  tavern 
or  hotel,  whether  conducted  for  the  entertainment  of  transient  guests,  or  for 
the  accommodation  of  those  seeking  health,  recreation  or  rest,  any  restaurant, 
eating  house,  public  conveyance  on  land  or  water,  bathhouse,  barber  shop, 
theater  and  music  hall.  Nothing  herein  contained  shall  be  construed  to  pro- 
hibit the  mailing  of  a  private  communication  In  writing  sent  in  response'  to  a 
spedflc  written  inquiry. 

"Sec.  41.  Penalty  for  Violation. — Any  person  who  shall  violate  any  of  the 
provisions  of  the  foregoing  section,  or  who  shall  aid  or  Incite  the  violation 
of  any  of  said  provisions  shall  for  each  and  every  violation  thereof  be  liable 
to  a  penalty  of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars,  to  be  recovered  by  the  person  aggrieved  thereby  or  by  any  resident 
of  this  state,  to  whom  such  person  shall  assign  his  cause  of  action,  In  any 
court  of  competent  jurisdiction  In  the  county  In  which  the  plaintiff  or  the  de- 
fendant shall  reside;  and  shall,  also,  for  every  such  offense  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not  les.s  than  one 
hundred  dollars  nor.  more  than  five  hundred' dollars,  or  shall  be  Imprisoned 
not  less  than  thirty  days  nor  more  than  ninety  days,  or  bpth  such  flue  and 
imprisonment." 

The  former  act  was  generally  construed  as  forbidding  only  discrim- 
ination founded  on  racial  considerations.  It  is  the  claim  of  the  plain- 
tiff that  the  present  act  is  much  wider  in  its  scope  and  purport,  and 
forbids  all  discrimination  by  those  controlling  places  of  public  resort, 
confining  the  prohibition  or  discrimination  as  to  race,  creed,  or  color 
to  the  communications,  notices,  and  advertisements  mentioned  in  sec- 
tion 40.  Without  passing  at  present  upon  this  contention  we  shall 
assume  for  the  purpose  of  this  appeal,  but  without  deciding,  that  the 
act  now  in  force  expressly  secures  to  all  persons  within  the  jurisdic- 
tion of  the  state  the  full  and  equal  accommodations,  advantages,  and 
privileges  of  theaters,  as  well  as  other  places  of  resort  and  amuse- 
ment, and  that  in  discriminating  against  plaintiff  the  defendants  vio- 
lated the  statute. 

[  1  ]  The  question  remains  whether,  admitting  all  that  plaintiff  claims 
as  to  the  scope  and  effect  of  the  statute,  he  is  entitled  to  resort  to  eq- 
uity for  relief  by  way  of  injunction.  Whatever  right  plaintiff  has  to 
claim  admittance  to  defendants'  theaters  against  their  will  must  be 
based  upon  the  statute,  for  at  common  law  he  would  have  had  no 
such  right.  CoUister  v.  Hayman,  183  N.  Y.  250,  76  N.  E.  20,  1  L.  R. 
A.  (N.  S.)  1188,  111  Am.  St.  Rep.  740,  5  Ann.  Cas.  344;   People  ex 
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rel.  Burnhara  v.  Flynn,  189  N.  Y.  180,  82  N.  E.  169,  12  Ann.  Cas. 
420;  Aaron  v.  Ward,  203  N.  Y.  351-355,  96  N.  E.  736,  38  L.  R.  A. 
(N.  S.)  204.  Section  41  of  the  act  above  referred  to  imposes  severe 
punishment  upon  any  person  who  may  violate  it,  both  by  way  of  pen- 
alty to  be  recovered  by  the  person  aggrieved  in  a  civil  action,  as  well 
as  by  conviction  for  a  misdemeanor.  The  general  rule  is  that  where 
a  statute  creates  a  right  and  prescribes  a  remedy  for  its  violation,  that 
remedy  is  exclusive,  and  neither  an  action  for  damages  nor  for  an  in- 
junction can  be  maintained.  In  Almy  v.  Harris,  5  Johns.  175,  Harris 
sued  Almy  in  the  court  below  for  damages  for  disturbing  him  in  the 
enjoyment  of  a  ferry,  and  had  judgment.  The  Supreme  Court  re- 
versed, because  whatever  right  Harris  had  to  be  left  undisturbed  was 
derived  from  a  statute  which  also  provided  a  penalty.    The  court  said : 

"If  Harris  had  possessed  a  right,  at  the  common  law,  to  the  exclusive  en- 
joyment of  this  ferry,  then  the  statute  giving  a  remedy  in.  the  affirmative, 
without  a  negative  expressed  or  implied,  for  a  matter  authorized  by  the 
common  law,  he  might,  notwithstanding  the  statute,  have  his  remedy  by  ac- 
tion at  the  common  law.  1  Coniyns'  Dig.  Action  on  Statute  C.  But  Harris  had 
no  exclusive  right  at  the  common  law,  nor  any  right  but  what  he  derived  from 
the  statute ;  consequently  he  can  have  no  right,  since  the  statute,  but  those  it 
gives ;  and  his  remedy  therefore  must  be  under  the  statute,  and  the  penalty 
only  can  be  recovered." 

The  same  rule  thus  applied  to  an  action  for  damages  on  the  case 
must  equally  apply  to  an  action  for  an  injunction,  for  the  right  to  an 
injunction  depends  upon  the  necessity  for  preventing  a  legal  injury 
from  which  damages  may  result,  and  if  plaintiff  can  establish  no  case 
for  claiming  damages,  he  can  show  no  ground  for  an  injunction.  "In 
such  a  situation  it  goes  without  saying  that  a  court  of  equity  cannot 
be  invoked  to  aid  a  plaintiff  unless  some  other  ground  for  its  inter- 
ference be  shown."  Marlin  Firearms  Co.  v.  Schields,  171  N.  Y.  384- 
391.  64  N.  E.  163,  165  (59  L.  R.  A.  310). 

[2]  The  plaintiff,  while  not  disputing  the  general  rule  above  stated, 
insists  that  this  case  is  outside  the  rule  for  two  reasons.  The  first  is 
that  equity  will  interfere  by  injunction  to  prevent  a  multiplicity  of 
suits.  By  this  we  understand  to  be  meant  a  multiplicity  of  suits  for 
the  penalties  prescribed  by  the  statute.  The  difficulty  with  that  sug- 
gestion is  that  it  is  not  alleged  that  even  one  action  for  a  penalty  has 
been  tried  or  even  begun.  In  Troy  &  Boston  R.  R.  Co.  v.  Boston, 
Hoosac  Tunnel  &  Western  Railway  Co.,  86  N.  Y.  107-128,  the  Court 
of  Appeals  said: 

"The  complaint  and  proof  is  of  a  trespass,  bat  there  Is  neither  allegation 
nor  proof  •  •  •  showing  the  injury  to  be  Irreparable.  There  Is  no  al- 
legation showing  multiplicity  of  suits  pending  or  expected;  and,  while  there 
is  a  finding  by  the  court  that  a  remedy  can  only  be  partially  obtained  by  a 
great  multiplicity  of  actions  at  law,  there  Is  no  evidence  that  any  such  ac- 
tion has  been  tried  or  even  brought.  This  the  general  rule  requires,  and  we 
find  nothing  In  the  case  to  make  it  an  exception.  Against  whom  will  the 
suits  be  required?  If  against  the  defendant.  It  will  be  time  enough  to  urge 
that  plea  when  by  one  action  the  plaintiff's  legal  right  shall  have  been  es- 
tablished, and  its  adversary  still  oCCends.  For  aught  that  now  appears,  <me 
action  at  law  will  sulflce." 

[3]  The  second  reason  urged  by  plaintiff  why  he  should  be  awarded 
equitable  relief  is  that  the  remedy  provided  by  the  statute  is  inade- 


Digitized  by 


Google 


Sup.  Ct)  WOOLCOTT  V.  8HCBEBT  6*7 

quate,  and  he  cites  to  us  several  well-known,  cases  to  the  effect  that 
the  general  rule  that  the  remedy  provided  by  statute  is  exclusive  is 
only  applicable  when  the  remedy  so  provided  is  adequate.  Dudley  v. 
Mayhew,  3  N.  Y.  9;  Cook  v.  Whipple,  55  N.  Y.  150,  14  Am.  Rep. 
202:  People  ex  rel.  Hatzel  v.  Hall,  80  N.  Y.  117;  McUan  v.  Myers, 
134  N.  Y.  480,  32  N.  E.  63.  The  answer  to  this  objection  is  that,  in 
our  opinion,  the  statutory  remedy  is  entirely  adequate.  Our  conclu- 
sion is  that  the  order  appealed  from  must  be  reversed,  with  $10  costs 
and  disbursements,  and  tiie  motion  for  an  injunction  pendente  lite  de- 
nied, with  $10  costs. 

INGRAHAM,  P.  J.,  and  CLARKE  and  HOTCHKISS,  JJ.,  con- 
cur, 

DOWLING,  J.  (dissenting).  The  defendants  stand  upon  what  they 
deem  is  their  right  to  exclude  the  plaintiff  from  the  theaters  controlled 
by  them  when  he  avowedly  comes,  as  a  representative  of  The  New 
York  Times,  to  criticize  their  productions.  This  they  deem  doing 
business  in  their  theaters,  and  they  claim  that  theirs  alone  is  the  priv- 
ilege of  transacting  business  therein,  if  they  choose  to  assert  it.  But 
they  express  their  willingness  to  admit  him  to  view  their  shows  if  he 
can  satisfy  them  that  he  will  transact  his  business,  so  far  as  their  plays 
are  concerned,  fairly  and  without  injury  to  their  investments,  and  they 
also  profess  their  readiness  to  admit  him  to  their  theaters  if  he  goes 
there  simply  for  personal  amusement  and  in  no  other  capacity  than 
as  one  of  the  general  public.  This  position,  it  seems  to  me,  is  unten- 
able. Plaintiff  does  not  do  business  in  defendants'  theaters,  in  any 
sense  of  the  term.  His  work  is  done  after  he  has  left  the  theater, 
and  the  only  difference  between  his  subsequent  comments  upon  the 
play  and  those  of  any  other  member  of  the  audience  is  that  he  speaks 
with  more  authority,  because  of  greater  experience  and  special  knowl- 
edge, and  addresses  a  larger  section  of  the  public.  But  if  defendants 
can  exclude  plaintiff  unless  he  promises  to  make  his  criticisms  match 
their  views  of  their  own  enterprises,  they  can  as  well  refuse  admis- 
sion to  any  person  who  voices  a  poor  opinion  of  any  of  their  mani- 
fold presentations.  Whatever  suspicion  they  may  have  as  to  plain- 
tiff's hostility  toward  them  cannot  be  substantiated  by  the  articles  in 
evidence,  which  simply  show  that  plaintiff  praised  the  plays  he  thought 
were  good  and  commented  unfavorably  on  those  he  deemed  failures 
or  trivialities,  in  the  expression  of  which  views  he  seems  always  to 
have  had  much  companionship. 

The  decision  of  this  appeal  must  turn  upon  the  question  whether 
defendants  have  the  unqualified  right  to  decide  who  shall  be  admitted 
to  witness  their  productions  and  whether,  if  such  right  is  qualified, 
the  power  to  exclude  extends  only  to  cases  in  which  the  defendants 
have  made  general  rules  applicable  to  all  the  public  alike.  The  trend 
of  the  decisions  establishes  that  at  common  law  the  proprietor  of  a 
theater  had  a  right  to  decide  who  should  be  admitted  to  witness  the 
plays  he  saw  fit  to  produce,  that  his  enterprise  was  a  private  one, 
and  that  he  was  under  no  obligation  to  entertain  the  public  at  large, 
unless  he  saw  fit  to  do  so,  but  could  discriminate  and  receive  whom 
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he  pleased.  People  ex  rel.  Burnham  v.  Flynn,  189  N.  Y.  180,  82  N, 
E  169,  12  Ann.  Cas.  420;  Aaron  v.  Ward,  203  N.  Y.  351,  96  N.  E. 
736.  38  L.  R.  A.  (N.  S.)  204;  CoUister  v.  Hayman,  183  N.  Y.  250, 
76  N.  E.  20,  1  L.  R.  A.  (N.  S.)  1188,  111  Am.  St.  Rep.  740,  5  Ann. 
Cas.  344.  So  it  was  the  general  rule  of  law  that  a  ticket  of  admis- 
sion to  a  place  of  public  amusement  was  but  a  license  and  revocable 
(Aaron  v.  Ward,  supra;  Marrone  v.  Washington  Jockey  Club,  227 
U.  S.  633,  33  Sup.  Ct.  401,  57  L.  Ed.  679,  43  L.  R.  A.  [N.  S.]  961), 
and  the  refusal  to  sell  a  ticket  of  admission  would  not  create  a  cause 
of  action  against  the  proprietor  (Luxenberg  v.  Keith  &  Proctor  Amuse- 
ment Co.,  64  Misc.  Rep.  69,  117  N.  Y.  Supp.  979).  Even  the  original 
Civil  Rights  Act  (chapter  1042,  Laws  of  1895)  contemplated  and  for- 
bade only  discriminations  on  account  of  race,  creed,  or  color.  Gran- 
nan  V.  Westchester  Racing  Association,  153  N.  Y.  449,  47  N.  E.  896; 
Aaron  v.  Ward,  supra;  Joyner  v.  Moore- Wiggins  Co.,  152  App.  Div. 
266,  136  N.  Y.  Supp.  578,  affirmed  211  N.  Y.  522,  105  N.  E.  1088. 
But  the  amendment  to  that  act  ^hapter  265,  Laws  1913)  radically 
changed  its  language  and  scope.    The  original  act  read  as  follows : 

"Section  1.  That  all  persons  within  the  Jurisdiction  of  this  state  shall  be 
entitled  to  the  full  and  equal  accommodations,  advantages,  facilities  and 
privileges  of  Inns,  restaurants,  hotels,  eating  houses,  bathhouses,  barber 
shops,  theaters,  music  halls,  public  conveyances  on  land  and  water,  and  all 
other  places  of  public  accommodation  or  amusement,  subject  only  to  the  con- 
ditions and  limitations  established  by  law  and  applicable  alike  to  all  citizens. 

"Sec.  2.  That  any  person  who  shall  violate  any  of  the  provisions  of  the 
foregoing  section  by  denying  to  any  citizens,  except  for  reasons  applicable 
alike  to  all  citizens  of  every  race,  creed  or  color,  and  regardless  of  race, 
creed  aiid  color,  the  full  enjoyment  of  any  of  the  accommodations,  advantages, 
facilities  or  privileges  in  said  section  enumerated,  or  by  aiding  or  Inciting  such 
denial,  shall  for  every  such  offense  forfeit  and  pay  a  sum  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars  to  the  person  aggrieved 
thereby,  to  be  recovered  in  any  court  of  competent  Jurisdiction  in  the  county 
where  said  offense  was  committed ;  and  shall,  also,  for  every  such  oflCense  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or 
shall  be  Imprisoned  not  less  than  thirty  days,  nor  more  than  ninety  days,  or 
both  such  fine  and  imprisonment" 

Section  3  forbade  the  disqualification  of  any  person  from  service  on 
a  grand  or  petit  jury  on  account  of  race,  creed,  or  color.  Sections  1 
and  2  became  sections  40  and  41  of  the  Civil  Rights  Law  (chapter  14, 
Laws  1909).  The  amendment  of  1913  left  the  statute  in  the  form  in 
which  it  has  been  quoted  in  the  opinion  of  Mr.  Justice  SCOTT  herein. 
It  will  be  seen  that  whereas  sections  2  and  41  in  their  original  form 
limited  the  violations  which  were  penalized  to  those  wherein  the  dis- 
crimination was  because  of  race,  creed,  or  color,  the  amendment  limits 
the  application  of  these  words  to  communications,  notices,  or  advertise- 
ments wherein  the  accommodations,  advantages,  and  privileges  of  a 
place  of  public  accommodation,  resort,  or  amusement  were  stated  to  be 
refused,  withheld  from,  or  denied  to  any  person  on  account  of  race, 
creed,  or  color,  or  stating  that  the  patronage  of  any  person  was  not 
desired  thereat  because  of  his  race,  creed,  or  color.  The  first  sentence, 
conferring  equal  rights  in  the  public  places  specified  (which  are  defined 
in  the  fourth  sentence  of  the  section),  is  complete  in  itself,  and  under 
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the  new  form  of  section  41  is  punishable  by  fine  or  imprisonment,  or 
both.  It  is  detached  from,  and  unassociated  with,  the  second  sentence, 
and  the  qualifying  words  "race,  creed  or  color"  can,  it  seems  to  me, 
be  in  no  way  referable  thereto.  This  being  so,  the  refusal  to  admit 
plaintiff  to  defendant's  theaters  for  reasons  solely  applicable  to  him 
and  not  affecting  the  general  public  was  a  violation  of  the  statute.  Is 
the  plaintiff  then  relegated  to  his  right  to  enforce  the  penalty  provided 
by  the  statute  ?  I  thuik  he  would  be,  if  the  statutory  remedy  is  ade- 
quate to  redress  his  wrong.  The  rule  was  laid  down  in  Dudley  v.  May- 
hew,  3  N.  Y.  9: 

"The  principle  that  where  a  statute  confers  a  right,  and  prescribes  adequate 
ueans  for  protecting  it,  the  proprietor  Is  confined  to  the  statutory  remedy,  is 
conformable  to  the  manifest  Intention  of  the  Legislature  In  such  cases,  and 
has  therefore  been  properly  settled  In  the  courts  of  England  and  In  this 
country." 

See,  also.  Cook  v.  Whipple,  55  N.  Y.  150,  14  Am.  Rep.  202;  People 
ex  rel.  Hatzel  v.  Hall,  80  N.  Y.  117;  McLean  v.  Myers,  134  N.  Y.  480, 
32  N.  E.  63.  It  seems  clear  that  the  statutory  penalty  is  inadequate  to 
protect  the  rights  conferred  upon  plaintiff  by  the  statute.  The  defend- 
ants, individually  and  collectively,  are  most  important  personages  in 
the  theatrical  world.  As  owners,  lessees,  managers,  and  producers, 
their  activities  are  so  widespread  that  if  plaintiff  is  unable  to  enter 
their  theaters  and  view  the  performances  therein  as  a  basis  for  his 
subsequent  criticisms,  his  usefulness  as  a  critic  and  his  ability  to  earn 
his  livelihood  by  following  such  avocation  must  be  seriously  impaired, 
if  not  destroyed.  It  is  not  conceivable  that,  even  if  he  could  continue 
in  the  employ  of  his  paper  as  a  theatrical  critic,  while  only  able  to 
witness  and  review  half  of  the  plays  produced  in  New  York  City,  his 
salary  would  remain  the  same  or  his  standing  as  a  writer  remain  unim- 
paired. He  shows  special  damage,  for  the  violation  of  his  statutory 
right,  beyond  the  compensating  power  of  the  statutory  penalty.  The 
only  remedy  that  he  can  have  against  the  continued  refusal  by  defend- 
ants to  admit  him  to  all  the  theaters  owned  or  controlled  by  them 
(which  they  have  frankly  admitted  is  their  settled  policy)  is  by  injunc- 
tion. I  therefore  am  in  favor  of  the  affirmance  of  the  order  appealed 
from. 


PUBLIC  SERVICE  COMMISSION  FOR  FIRST  DIST.  v.  NORTHERN 
UNION  GAS  CO.     (No.  7616.) 

(Supreme  Court,  Appellate  Division,  First  Department    July  9, 1915.) 

Gas  «=s>1.3 — Gas  CouFANnca — ^Ddtt  to  Change  Ii£etebs. 

When,  at  the  request  of  the  owner  of  a  building,  a  prepayment  meter 
has  been  put  therein,  the  company  has  In  this  respect  performed  all  the 
duty  laid  on  It  by  Transportation  Corporations  Law  (Consol.  Laws,  c.  63) 
{  62,  requiring  It,  on  application  of  the  owner  or  tenant,  to  supply  gas; 
and  no  duty  to  put  In  place  of  such  meter  a  black  meter,  on  request  of  a 
tenant,  without  payment  of  the  cost  of  the  change,  is  put  on  the  company 
by  Public  Service  Commissions  Law  (Consol.  Laws,  c.  48)  {  67,  subd.  5, 
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reqalrl£g  change  at  the   company's  expense  only  when  the  Installed 
meter  is  found  to  be  incorrect 

[Ed.  Note. — ^For  other  cases,  see  Gas,  Cent  Dig.  H  5-0;    Dec.  Dig. 
€=13.] 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  Public  Service  Commission  for  the  First  District 
against  the  Northern  Gas  Company.  From  an  order  directing  the  is- 
suance of  a  peremptory  writ  of  mandamus,  defendant  appeals.  Re- 
versed, and  petition  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  J  J. 

Shearman  &  Sterling,  of  New  York  City  (John  A.  Garver,  of  New 
York  City,  of  counsel),  for  appellant. 

Henry  H.  Whitman,  of  New  York  City  (George  S.  Coleman,  of  New 
York  City,  on  the  brief),  for  respondent 

CLARKE,  J.  This  proceeding  was  instituted  under  section  74  of 
the  Public  Service  Commissions  Law  which  provides : 

"Whenever  either  commission  shall  be  of  opinion  that  a  gas  corporatlMi 
•  *  •  Is  failing  or  omitting  *  •  *  to  do  anything  required  of  it  by 
law,  •  *  •  it  shall  direct  counsel  to  the  commission  to  commence  an  ac- 
tion or  proceeding  In  the  supreme  court  of  the  state  of  New  York  in  the 
name  of  the  commls^on  for  the  purpose  of  having  such  violations  or 
threatened  violations  stopped  and  prevented  either  by  mandamus  or  in- 
junction. •  ♦  ♦  In  case  of  default  in  answer  or  after  answer,  the  court 
shall  immediately  Inquire  into  the  facts  and  circumstances  •  •  *  with- 
out other  or  formal  pleadings,  and  without  respect  to  any  technical  require- 
ment *  *  *  The  final  Judgment  in  any  such  action  or  proceeding  shall 
either  dismiss  the  action  or  proceeding  or  direct  that  a  writ  of  mandamus  or 
an  injunction  or  both  issue  as  prayed  for  In  the  petition  or  in  such  modified 
or  other  form  as  the  court  may  determine  will  afford  appropriate  relief." 

It  seems  that  a  tenant  in  an  apartment  house  which  had  been  fur- 
nished with  prepayment  meters,  which  operated  by  dropping  a  quarter 
in  a  slot,  whereupon  gas  to  the  value  of  25  cents  is  furnished  and  when 
so  much  is  used  is  automatically  cut  off  until  another  quarter  is 
dropped,  made  a  request  that  the  prepayment  meter  be  taken  out  and 
a  black  meter  installed.  The  company  declined  to  comply  unless  a 
payment  of  $2  was  made  for  the  expense  of  making  the  change.  The 
commission  had  a  hearing,  and  determined  that  the  consumer  of  gas, 
who  on  entering  into  the  occupation  of  the  premises  finds  a  prepay- 
ment meter  installed  therein,  may,  upon  making  the  deposit  provided 
for  by  statute,  require  the  supply  company  to  provide  a  black  meter, 
and  that  the  supply  company  has  no  legal  right  to  make  any  charge 
therefor. 

Having  so  determined,  it  instituted  this  proceeding  for  the  issu- 
ance of  a  peremptory  writ  of  mandamus  commanding  the  gas  com- 
pany to  furnish  a  black  meter  upon  request  without  charge  therefor  to 
any  occupant  of  premises  supplied  by  it  with  gas  in  which  said  prem- 
ises it  had  already  installed  at  the  request  of  the  owner  or  former 
occupant  a  prepayment  meter.  The  respondent  claims  that  the  law 
disregarded  by  the  company,  and  which  it  is  entitled  to  enforce  by 
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mandamus,  is  section  62  of  the  Transportation  Corporations  Law 
(Consol.  Laws,  c.  63 ;  Laws  1909,  ch.  219) : 

"Upon  the  application,  In  writing,  at  ttie  owner  or  occnpant  of  any  bnllding 
or  premises  witiiin  one  hundred  feet  of  any  main  laid  down  by  any  gasligbt 
conwratlon,  or  the  wires  of  any  electric  light  corporation,  and  payment  by 
him  of  all  money  due  from  him  to  the  corporation,  the  corporation  shall  sup- 
ply gas  or  electric  light  as  may  be  required  for  lighting  such  building  or 
premises,  notwithstanding  there  be  rent  or  compensation  in  arrears  for  gas 
or  electric  light  supplied,  or  for  meter,  wire,  pipe  or  fittings,  furnished  to  a 
former  occupant  thereof;  ♦  •  ♦  and  If  for  the  space  of  ten  days  after 
such  application,  and  the  deposit  of  a  reasonable  sum  as  proTlded  in  the 
next  section,  if  required,  the  corporation  shall  refuse  or  neglect  to  supply  gas 
or  electric  light  as  required,  such  corporation  shall  forfeit  and  pay  to  the 
applicant  the  sum  of  ten  dollars,  and  the  further  snm  of  fiTe  dollars  for 
every  day  thereafter  during  which  such  refusal  or  neglect  shall  continue." 

The  only  statute  which  has  been  called  to  our  attention  relative  to  a 
change  of  meters  is  contained  in  section  67,  subdivision  5,  of  the  Public 
Service  Commissions  Law  (chapter  48,  Consol.  Laws:  chapter  480, 
Laws  1910).  That  section  provides  for  an  official  inspection  of  meters 
and  for  an  official  inspection  and  test  upon  the  request  of  a  consumer, 
but  the  consumer  is  charged  with  the  cost  of  inspection  and  test  if 
the  meter  is  found  to  be  correct  within  certain  limits.  This  has  been 
the  law  since  the  passage  of  chapter  311,  §  5,  Laws  1859.  And  the 
appellant  claims  that  as  the  Legislature  has  nowhere  provided  for  any 
change  in  meters,  except  where  the  question  of  their  correctness  is 
raised,  and  has  not  required  the  companies  to  pay  for  a  change  even 
in  that  case,  except  when  the  meters  were  found  to  be  incorrect,  it  is 
evident  that  the  Legislature  did  not  intend  to  require  the  companies 
to  substitute  meters  at  their  own  expense  at  the  mere  whim  or  caprice 
of  a  consumer  who  does  not  question  the  accuracy  of  the  meter  which 
has  been  installed.  The  learned  court  below  put  its  decision  upon 
the  following  ground: 

"The  essential  proposition  to  be  decided  In  the  case  at  bar  is  whether  or  not 
a  charge  may  t>e  made  for  the  installation  of  a  meter  of  the  type  prescribed 
by  statute  in  substitution  for  a  prepayment  meter  not  mentioned  in  the  leg- 
IslatiTe  act.  The  maximum  price  for  gas  supplied  is  fixed  by  law.  Upon 
making  the  requisite  deposit  to  secure  the  payment  for  the  gas  consumed,  the 
consumer  may  require  the  gas  cmnpuny  to  replace  a  prepayment  meter  by 
one  of  the  standard  type  without  charge." 

The  difficulty  with  this  argument  is  that  there  is  no  standard  type 
of  meter  prescribed  by  statute,  and  when  the  act  of  1859  alluded  to 
above  was  passed  the  wet  meter  was  the  only  type  in  use,  and  that  con- 
tinued to  be  in  general  use  until  after  1875,  when  the  dry  or  black 
meter  became  the  prevailing  type.  The  prepayment  meters  came  into 
use  in  1895.  The  statute  under  consideration  was  not  the  initial  statu- 
tory provision,  but  was  the  re-enactment  of  chapter  566  of  the  Laws 
of  1890,  which  in  turn  was  a  re-enactment  of  the  act  of  1859  (chapter 
311,  §  6). 

It  therefore  seems  to  us  that,  when  at  the  request  of  the  owner  a 
particular  type  of  meter  has  been  put  into  a  building,  the  company 
has  performed  the  statutory  duty  laid  upon  it  under  section  62  of  the 
Transportation  Corporations  Law,  and  that,  as  there  is  no  statutory 
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meter,  it  is  not  required  by  law,  at  the  request  of  a  tenant,  to  change 
the  meter  theretofore  installed  by  it,  without  the  payment  of  the  rea- 
sonable costs  of  the  change.  It  follows  that,  as  there  is  no  legal  duty 
placed  upon  it  which  it  has  refused  to  perform,  the  peremptory  writ 
of  mandamus  will  not  lie. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  petition  denied,  with  $50  costs.  Order  filed. 
All  concur. 


In  re  ZIEGLEK  et  al.    (No.  7468.) 
(Supreme  Court,  Appellate  Division,  First  Department    July  9,  1915.) 

1.  KxEciTTOBS   AND    Administratobs    $s>495 — Capacity   as   Tbusteeb — Res 

Judicata. 

The  warrant  for  a  dlTlsion  of  an  estate  In  the  hands  of  executors,  so  as 
to  allow  them  to  continue  as  such  with  respect  to  the  realty,  and  as  troa- 
tees  with  respect  to  the  personalty,  and  their  right  to  receive  double  coui- 
mls.<>ions,  must  be  found,  If  at  all,  in  the  will,  and  neither  their  conduct, 
nor  the  prior  decrees  of  the  Surrogate's  Court,  directing  a  division  of  an 
estate,  and  allowing  the  executors  to  deal  with  the  realty  as  executors 
and  with  the  personalty  as  trustees,  and  settling  their  accoiints  as  such, 
with  the  allowance  of  double  commissions,  was  res  judicata  as  to  their 
right  to  such  commissions. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  $§  2089-2106,  2108 ;   Dec.  Dig.  <S=9495.] 

2.  ExEcuTOBS  and  Administbatobs  ®=>495 — Settlement  or  Accounis — ^Dou- 

ble Commissions — Construction  or  Will. 

A  will  left  the  testator's  city  house  and  country  home  to  his  wife  for 
life,  with  an  annuity,  and  directed  the  executors  to  pay  her  household 
expenses,  repairs,  taxes,  etc.,  and  gave  the  residue  to  his  son,  appointing 
his  wife  and  others,  and  his  son  at  the  age  of  21,  executors,  to  Invest  the 
estate,  collect  the  rents  and  Income,  pay  charges  and  annuities,  educate 
the  son,  and  Invest  the  balance  of  the  Income  until  he  became  21,  when  he 
should  receive  the  entire  Income,  and  gave  him  one-quarter  of  the  corpus 
at  25,  and  a  quarter  each  5  years  thereafter,  and  authorized  the  execu- 
tors to  leave  his  estate  as  invested  at  his  death,  and  to  sell  and  convey 
property.  Held,  on  the  son's  proceeding  for  an  accounting  of  the  Inccmie 
received  and  distributed,  that  the  will  did  not  differentiate  tlie  duties  of 
the  executors  with  respect  to  the  real  property  and  their  duties  with 
respect  to  the  personal  property,  or  require  them  as  executors  to  conserve 
the  entire  estate,  so  that  they  might  set  aside  the  personal  prc^rty  in  one 
fund  as  an  express  trust  to  be  administered  separately  from  their  admin- 
istration as  executors,  but  directed  no  such  division,  and  that  accounting 
parties  could  administer  the  estate  only  by  acting  wholly  as  executors,  or 
wholly  as  trustees,  and  not  In  both  capacities,  so  that  they  were  not  enti- 
tled to  double  commissions  on  their  payment  over  to  themselves  as  trus- 
tees of  the  balance  of  the  proceeds  of  realty  in  their  hands  as  executors. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §f  2089-2106,  2108 ;   Dec  Dig.  <&i=>495.] 

3.  Tbusts  $=>168 — De;ath  of  Joint  Tbustee — Title  or  Subvivobs. 

Upon  the  death  of  one  joint  executor  and  trustee,  the  assets  of  the 
estate  vested  in  the  surviving  coexecutors  or  trustees  by  reason  of  their 
joint  title  in  the  trust  estate. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent.  Dig.  {  221;  Dec.  Dig. 
<S=»168.] 
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4.  Tbusts   ^=9316 — CoMFENBATioir   OF  Dbckaskd   Tbttbikb — CouasaiOH   on 
Payment. 

Code  Civ.  Proc.  i  2730,  awards  commissions  for  receiving  and  paying 
out.  On  the  annual  accounting  ot  trustees,  the  surrogate  decreed  a  set- 
tlement, and  thereafter,  before  the  signing  of  the  decree,  one  of  the  trus- 
tees, who  had  during  his  lifetime  performed  all  the  duties  of  the  trust, 
except  the  "paying  out"  pursuant  to  the  decree,  died.  Held,  that  there 
could  be  no  payment  until  an  accounting  had  been  settled  and  distribution 
directed,  and  that  his  estate  was  not  entitled  to  a  fuU  one-half  of  the  1 
per  cent  conunlsslon  for  the  subsequent  paying  ont. 

[Ed.  Note.^For  other  cases,  see  Trusts,  Cent  Dig.  If  44Si-45Q;  Dec. 
Dig.  €=316.] 

Appeal  from  Surrogate's  Court,  New  York  County.  • 

Application  by  William  Ziegler,  Jr.,  for  the  judicial  settlement  of 
the  accounts  of  E.  Matilda  Ziegler  and  others,  executors  and  trustees 
under  the  last  will  and  testament  of  William  Ziegler,  deceased.  From 
part  of  a  decree  of  the  Surrogate's  Court  (85  Misc.  Rep.  673,  148  N. 
Y.  Supp.  1055),  on  the  judicial  settlement  of  the  accounts,  the  appli-  ' 
cant  appeals.    Modified. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Swan,  Moore  &  Danforth,  of  New  York  City  (John  M.  Bowers,  of 
New  York  City,  of  counsel,  and  Joseph  R.  Swan,  of  New  York  City, 
on  the  brief),  for  appellant. 

Robert  Leslie  Moffett,  of  New  York  City,  for  respondents  E.  Ma- 
tilda Ziegler  and  William  S.  Champ. 

Geo.  V.  Brower,  of  Brooklyn,  for  respondent  Kings  County  Trust 
Co. 

CLARKE,  J.  William  Ziegler  died  on  the  24th  of  May,  1905,  leav- 
ing a  last  will  and  testament  made  on  the  31st  of  March,  1905,  which 
was  duly  probated.  He  left  annuities  to  six  relatives  of  $2,400  each. 
He  gave  to  his  wife  his  city  house  and  stable  and  his  country  home 
at  Noroton,  with  all  household  effects,  etc.,  for  her  life,  and  $50,000  an- 
nually, and  directed  the  executors  to  pay  her  necessary  household  ex- 
penses, and  also  to  pay  all  the  repairs,  taxes,  assessments,  and  ex- 
penses of  said  houses,  ground,  and  stable,  in  lieu  of  dower.  His  will 
provided  further  that: 

"All  the  rest  and  residue  of  my  estate,  I  give,  devise  and  bequeath  to  my 
son,  William,  after  and  subject  to  the  following  provisions: 

"6.  I  appoint  my  said  wife,  William  S.  Champ,  William  J.  Gaynor,  and  also 
my  said  son  at  the  age  of  twenty-one  years,  my  executors  under  this  will. 
They  shall  take,  care  for  and  Invest  my  estate  in  safe  securities,  collect  all 
the  rents  and  incomes,  pay  out  of  the  same  all  necessary  charges  and  expenses, 
and  all  annuities  or  sums  given  by  this  will,  and  also  for  the  support  and  edu- 
cation of  my  son  William  what  may  be  necessary.  The  balance  of  Income 
they  shall  invest  in  safe  securities  and  keep  with  ttie  corpus  of  my  estate  un- 
til my  said  son  conies  twenty-one  years  of  age.  After  he  comes  of  age  he 
shall  receive  the  entire  net  income.  When  he  comes  twenty-flve  years  of  age 
they  ishall  turn  over  to  him  one-quarter  of  the  said  corpus.  They  shall  turn 
over  to  him  another  quarter  thereof  at  the  age  of  thirty,  another  at  the  age 
of  thirty-five,  and  the  last  quarter  at  the  age  of  forty.  If  he  should  die  be- 
fore me  without  lawful  Issue,  or  before  he  gets  the  said  corpus,  then  the  cor- 
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iras,  or  the  part  of  it  he  bas  not  received,  to  go  to  my  brothers  and  sisters  and 
their  heirs. 

"7.  I  authorize  my  executors  to  leave  my  estate  invested  in  the  properties, 
stocks,  bonds  and  mortgages,  etc.,  In  which  I  may  leave  It. 

"8.  I  authorize  my  executors  or  those  of  them  who  serve,  their  survivors 
or  survivor,  upon  the  consent  of  my  said  wife  during  her  life,  apd  also  of  my 
said  son  after  he  comes  of  age,  to  sell,  to  sell  and  convey  any  property,  I 
leave,  real  or  personal." 

The  appellant  is  William  Ziegler,  Jr.  On  his  coming  of  age,  July 
21,  1912,  claiming  the  net  income  of  the  estate  which  had  accumulated 
during  his  minority,  he  brought  a  proceeding  primarily  to  securing  an 
accounting  of  the  income  received  and  disbursed  during  that  period 
and  payment  over  to  him  of  the  net  income  so  shown  to  be  in  the  hands 
of  the  accounting  parties. 

A  proceeding  by  the  accounting  parties  was  brought  for  the  set- 
tlement of  their  accounts  for  the  period  from  November  30,  1911,  to 
.  November  30,  1912.  They  declared  themselves  as  holding  and  man- 
aging the  real  property  of  the  estate  as  executors,  and  the  personal 
property  as  trustees,  and  they  proposed  for  settlement  their  account 
as  executors  in  respect  to  real  estate  and  their  accoimt  as  trustees  in 
respect  to  personal  estate.  They  also,  as  trustees,  presented  for  set- 
tlement an  account  of  income  received  and  disbursed  during  the  minor- 
ity of  William  Ziegler. 

These  proceedings  were  consolidated,  and  came  on  for  a  hearing  in 
April,  1912,  and  on  July  23,  1913,  the  surrogate  rendered  his  decision, 
and  a  decree  in  conformity  therewith  was  offered  for  signing  and 
entry  in  August,  1913,  but  was  not  signed  when,  in  September,  1913, 
one  of  the  accounting  parties,  William  J.  Gaynor,  died.  These  pro- 
ceedings were  revived  and  continued,  the  Kings  County  Trust  Com- 
pany, executor  under  Mr.  Gaynor's  will,  being'  brought  in  as  a  party. 
A  new  decree  was  then  proposed,  which  decree  was  signed  May  1, 
1914,  and  entered  May  2,  1914.  By  that  decree  the  account  of  the 
accounting  parties  as  executors  in  respect  to  the  real  estate  was  set- 
tled, and  the  survivors  were  directed  to  pay  over  to  themselves  as  trus- 
tees the  balance  of  proceeds  from  sale  of  real  estate  which  were  so 
found  to  be  in  their  hands  as  executors,  less  one-half  commissions 
awarded  to  each  of  the  surviving  executors  and  to  the  Ga)Tior  estate 
for  receiving  those  proceeds,  and  one-half  commissions  awarded  to 
each  of  the  survivors  and  to  the  Gaynor  estate  for  payment  of  such 
proceeds  by  the  survivors  to  themselves  as  trustees. 

The  decree  further  directed  that,  as  trustees,  each  of  the  surviving 
parties  and  the  Gaynor  estate  should  receive  one-half  commission  for 
the  receipts  of  proceeds  from  sales  of  real  property  from  themselves 
as  executors  as  directed  by  the  decree  upon  the  prior  accounting  to 
November  30,  1911.  The  decree  also  settled  their  account  as  trustees 
in  respect  to  personal  estate  and  their  account  in  respect  to  the  income 
received  during  the  minority  of  William  Ziegler,  Jr.,  and  directed  pay- 
ment by  the  surviving  trustees  to  William  Ziegler,  Jr.,  of  the  accumu- 
lated net  income  so  shown  to  be  in  the  hands  of  the  survivors,  less  one- 
half  commissions  awarded  to  each  of  the  surviving  trustees  and  to  the 
Gaynor  estate  upon  such  payment. 
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The  appellant  claims  that  the  accounting  parties  were  not  entitled  to 
act  in  the  two  capacities,  namely,  as  executors  in  respect  to  the  real 
property  and  as"  trustees  in  respect  to  the  personal  estate,  and  accord- 
ingly appeals  from  so  much  of  the  decree,  first,  as  adjudges  the  ac- 
counting parties  to  act  in  those  two  capacities,  and,  second,  as  awards 
to  them  the  double  commissions,  namely,  one-half  commissions  to  them 
as  executors  on  payment  over  to  themselves  as  trustees  of  the  pro- 
ceeds from  the  sale  of  real  property,  and  to  them  as  trustees  one-half 
commissions  for  receiving  those  proceeds  from  themselves  as  execu- 
tors. The  appellant  also  claims  that,  as  the  decree  which  settled  these 
accounts  and  directed  payment  was  not  made  until  subsequent  to  the 
death  of  Mr.  Gaynor,  and  since  Mr.  Gaynor  did  not  participate  in  the 
executicm  of  the  trusts  created  by  the  will  by  payment  of  balances  di- 
rected to  be  made  by  the  decree,  his  estate  was  not  entitled  to  commis- 
sions thereon.  Accordingly  he  appeals  from  so  much  of  the  decree  as 
awards  one-half  commissions  to  the  Gaynor  estate  up<»i  payments  di- 
rected to  be  made  by  the  decree. 

[t]  First  In  their  petition  upon  this  accounting  these  accounting 
parties  show  that  they  commenced  their  administration  as  executors, 
and  that  at  the  close  of  the  year  subsequent  to  the  probate  of  the  will, 
in  1906,  they  presented  their  account  as  executors  and  proposed  to  di- 
vide this  estate,  and  to  continue  to  deal  with  the  real  estate  as  execu- 
tors and  with  the  personal  estate  as  trustees.  Upon  the  settlement  of 
that  account  a  decree  was  entered  which  directed  such  division  of  the 
estate.  In  the  account  now  presented  they  set  up  a  separate  executors' 
account  in  respect  to  the  proceeds  from  sales  of  real  property,  and  by 
this  decree  that  account  is  settled,  and  they  are  directed  to  pay  over  the 
balance  with  which  they  are  so  charged  to  themselves  as  trustees,  and 
as  executors  to  take  a  commission  upon  such  payment ;  also  in  this  ac- 
count they  charge  themselves  as  trustees  "with  the  payment  received 
from  themselves  as  executors,  which  was  a  payment  of  the  balance 
of  proceeds  from  sales  of  real  estate  established  to  be  in  their  hands 
on  the  settlement  of  their  account  as  executors  for  the  year  previous 
to  this  accounting,  and  which  payment  was  directed  to  be  made  by  the 
decree  which  settled  that  executors'  account.  The  account  in  this  pro- 
ceeding awards  them  as  trustees  a  connmission  for  receiving  that  pay- 
ment. 

The  warrant  for  a  division  of  this  estate  in  their  hands,  and  for  act- 
ing as  executors  in  respect  to  a  part  of  the  real  property,  and  so  their 
right  to  receive  double  commissions,  must  be  found,  if  it  exists,  in  the 
will  itself.  Neither  their  conduct  nor  the  prior  decree  of  the  Surro- 
gate's Court  settles  that  question.  The  decrees  heretofore  entered  pro- 
tect them  for  what  they  have  done,  but  are  not  res  adjudicata  as  to 
the  disposition  of  the  question  presently  raised  upon  this  accounting. 

In  Meeker  v.  Crawford,  5  Redf.  Sur.  450,  decided  on  the  authority 
of  Stagg  v.  Jackson,  2  Barb.  Ch.  86,  affirmed  1  N.  Y.  206,  it  was  held 
that  persons  administering  an  estate  were  not,  under  the  terms  of  the 
will  m  question,  entitled  to  act  as  both  executors  and  trustees,  and  to 
receive  double  commissions.    The  court  said: 
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"By  settling  up  as  executors,  and  then  holding  a  fand  In  trust,  under  tbo 
win,  whether  done  voluntarily  or  by  decree  of  the  court,  they  do  not  become 
entitled  to  full  double  commissions  on  the  fund." 

Bowditch  V.  Ayrault,  138  N.  Y.  222,  33  N.  E.  10^,  involved  the  in- 
terpretation of  a  clause  of  the  testator's  will.  There  had  been  several 
distributions  of  portions  of  the  residue  of  the  estate  made  by  the 
trustee  as  from  time  to  time  he  realized  funds  for  that  purpose,  and 
such  distribution  had  been  made  upon  the  theory  that  the  legacies  did 
not  vest  until  each  actual  distribution  of  the  estate  which  might  from 
time  to  time  be  made,  and  in  the  event  of  the  death  of  any  one,  who, 
if  living  at  the  time  of  the  distribution,  would  have  been  entitled  to  a 
share  of  the  property  distributed,  his  descendants  would  be  entitled  to 
his  share,  but  if  he  died  before  a  particular  distribution  was  made, 
without  leaving  any  descendants,  his  interest  passed  to  the  survivors, 
and  did  not  descend  to  the  personal  representatives  or  assignee  of  the 
legatee  so  dying.  There  remained  a  portion  of  the  estate  to  be  distrib- 
uted. The  court  held  that  the  former  interpretation  had  been  errone- 
ous, and  that  the  legacies  vested  at  the  death  of  the  testator,  subject 
to  be  divested  by  the  death  of  any  child  before  distribution  and  by  the 
substitution  of  his  or  her  descendants  if  any  were  left.  If  there  were 
no  such  descendants,  then  the  property  remained  vested  in  the  child, 
and  upon  his  death  formed  a  part  of  his  estate,  subject  to  be  disposed 
of  as  the  law  or  his  will  provided.    Judge  Peckham  said : 

"The  part  payments  made  by  the  trustees  upon  the  several  past  account- 
ings •  •  •  have  been  approved  by  the  surrogate,  and  mu.st  be  regarded  as 
conclusive  upon  all  past  transactions  and  payments  covered  by.  them.  They 
form  no  bar,  however,  to  the  proper  decision  of  the  question  now  presented 
as  to  the  distribution  of  the  property  now  In  the  hands  of  the  trustee." 

This  case  was  cited  with  approval  and  followed  in  Matter  of  Hoyt, 
160  N.  Y.  607,  55  N.  E.  282,  48  L.  R.  A.  126;  that  is,  that  as  to  past 
payments  the  decree  was  conclusive,  but  was  no  bar  to  future  pay- 
ments. 

There  are  two  leading  cases  on  the  question  of  the  payment  of  double 
commissions:  Johnson  v.  Lawrence,  95  N.  Y.  154,  where  the  payments 
were  not  allowed,  and  Laytin  v.  Davidson,  95  N.  Y.  263,  where  they 
'  were  allowed.  In  each  case  the  question  was  determined  by  the  provi- 
sions of  the  will.  In  McAlpin  v.  Potter,  126  N.  Y.  285,  27  N.  E.  475, 
the  opening  clause  of  the  will  provided : 

"I  give,  devise  and  bequeath  to  my  trustees  hereinafter  named,  except  as 
otherwise  provided,  all  my  real  and  personal  estate  of  which  I  shall  die  seised 
or  possessed,  in  trust,  nevertheless,  for  the  uses  and  purposes,  that  is  to  say: 
I  direct  n)y  executors  and  trustees,  hereinafter  named,  *  *  *  to  retain 
my  estate  entire  and  undivided  until  and  except  as  hereinafter  directed. 

"First.  Pay  my  funeral  expenses  and  my  just  debts  and  all  taxes  legally  as- 
sessed on  my  estate,  and  all  necessary  repairs  and  reasonable  insurance." 

The  will  then  directed  the  payment  of  an  annuity  of  $200  to  a  bene- 
ficiary named  for  life,  and  the  payment  of  one-sixth  of  the  net  annual 
income  to  each  of  six  beneficiaries  during  his  or  her  life,  the  annuities 
to  cease  upon  the  death  of  the  survivor  of  two  persons  named.  Upon 
the  decease  of  the  surviving  child  of  the  testator,  if  ail  died  before  the 
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survivor  of  said  two  persons  named,  or  upon  the  death  of  such  sur- 
vivor, the  executors  were  directed  to  close  and  distribute  the  estate  as 
directed.    Then  followed  this  clause : 

"Twenty-First.  I  do  hereby  give,  devise  and  bequeath  to  my  trustees  here- 
inafter named,  all  and  every  part  of  my  property  and  estate  of  whatever 
name,  nature  or  description,  and  wheresoever  Bltuate,  to  have  and  to  hold  the 
same  In  trust  for  the  uses  and  purposes  In  this  my  will  expressed,  with  power 
to  lease,  sell,  assign,  transfer  and  convey  the  same,  collect,  invest  and  rein- 
vest the  proceeds  thereof  as  they  shall  deem  best  for  the  Interest  of  my  es- 
tate, excepting  (nly  aa  otherwise  herein  provided." 

The  court  said : 

"The  principal  question  which  is  presented  by  this  appeal  is  whether  the 
oommlsGlons  to  be  allowed  are  to  be  governed  by  the  doctrine  of  Johnson  v. 
Lawrence,  95  N.  T.  154,  or  Laytln  v.  Davidson,  95  N.  T.  263.  Both  cases 
agree  in  the  rule  that  double  commissions  to  the  same  persons,  first  in  the 
character  of  executors  and  then  in  that  of  trustees,  are  to  be  awarded  only 
when  the  will  contemplates  a  several  and  separable  action  In  eadi  capacity, 
not  at  the  same,  but  dlffereait,  stages  of  the  administration,  and  that  they  are 
not  to  be  allowed  where  the  will  makes  no  such  separation,  but  blends  the  two 
duties  and  commingles  them  without  a  severance.  To  the  ordinary  duties  of 
an  executor  may  be  added  the  performance  of  a  trust  in  such  a  manner  that 
the  two  functions  run  on  together.  It  is  the  duty  of  an  executor  as  such  to 
X>ay  to  a  legatee  the  amount  of  the  legacy  in  the  manner  and  at  the  time 
provided  by  the  testator,  and  it  does  not  change  that  duty  that  the  payment 
of  the  principal  is  postponed  and  the  income  made  payable  annually  in  the 
meantime.  A  trust  duty  may  thus  be  imposed  upon  an  executor  whidi  there- 
by becomes  and  is  made  a  function  of  his  otUce.  A  will  must  go  further  than 
that  to  admit  of  double  commissltHis,  and  must  clearly  and  definitely  Indicate 
an  intention  of  the  testator  to  end  the  executor's  duty  at  some  point  of  time, 
and  require  him  thereupon  to  constitute  and  set  up  one  or  more  several 
trusts,  to  be  held  and  managed  as  such  for  the  interest  of  the  beneficiary. 
This  will  manifests  no  purpose  of  that  character,  for,  while  it  creates  a  trust 
and  8i)eaks  of  the  executors  sometimes  as  trustees,  there  Is  no  provision  in 
it  which  requires  or  ccmtemplates  a  holding  of  any  part  of  the  estate  by  trus- 
tees as  distinguished  from  executors.  At  its  very  outset  It  makes  the  exec- 
utors either  wholly  and  continuously  such,  or  wholly  or  continuously  trus- 
tees, for  in  its  first  sentences  it  gives  the  entire  estate  in  trust,  and  directs  the 
'executors  and  trustees  hereinafter  named'  to  retain  it  undivided  until  the 
period  of  distribution,  and  meanwhile  to  pay  funeral  expenses,  debts,  accru- 
ing taxes,  repairs,  reasonable  Insurance,  one  fixed  and  definite  annuity,  and 
aliquot  parts  of  the  net  accruing  income  until  the  final  distribution.  There 
is  no  provision  requiring  any  share  or  trust  fund  to  be  severed  from  the  body 
of  the  estate,  or  to  be  ascertained  as  a  residue  of  principal  to  be  kept  invested 
for  its  specific  Income  payable  to  a  beneficiary,  but  all  duties  without  separa- 
tion, whether  imposed  by  the  law  or  by  the  will,  run  on  together,  mingled  and 
blended  to  the  end.  An  examination  of  the  cases  in  which  double  commis- 
sions have  been  allowed  will  show  that  they  were  exceptional  ta  their  nature 
and  contained  provisions  distinctly  and  definitely  pointing  to  a  holding  by 
trustees  as  such  after  the  duties  of  the  executors  were  completed  and  ended. 
This  is  not  such  a  case,  and  double  commissions  were  properly  withheld." 

[2]  It  seems  to  me  that,  under  the  rule  established  by  the  Court  of 
Appeals,  these  accounting  parties,  to  justify  their  position,  must  differ- 
entiate between  their  duties  in  respect  to  the  real  property  and  their  du- 
ties in  respect  to  the  personal  property  of  the  Ziegler  estate.  They  must 
further  show  that  they  are  required,  as  executors,  first  to  conserve  the 
entire  estate,  that  they  may  set  aside  the  personal  property  in  one  fund 
for  the  purposes  of  an  express  trust  established  by  the  will,  and  the 
IMN.X.S.— 42 


Digitized  by 


Google 


658  154  NBW  XOBK  SUPPLEMENT  (Sup.  Ct 

administration  of  that  trust  must  be  separate  and  severable  in  both  act 
and  time  from  their  administration  of  the  estate  as  executors,  and  final- 
ly they  must  show  that  they  are  directed  in  both  of  the  above  particu- 
lars distinctly,  definitely,  and  expressly,  or  by  fair  intendment,  by  the 
will  under  which  they  assume  to  act.  In  this  will  the  persons  who  are 
to  administer  this  estate  are  to  deal  with  both  real  and  personal  proper- 
ty from  the  commencement  of  their  duties  to  their  discharge  at  the  same 
time  and  in  the  same  manner,  and  both  real  and  personal  properties 
are  equally  subject  to  the  testator's  directions.  There  is  entire  absence 
of  any  express  or  implied  direction  that  a  specific  fund  .is  to  be  set 
apart  for  the  purposes  of  those  directions.  The  executors  are  "to  take, 
care  for  and  invest"  the  estate ;  that  is,  both  real  and  personal  property. 
As  a  result  of  the  management  they  are  to  collect  rents  and  incomes, 
and  they  are  to  pay  out  the  same.  As  to  the  corpus  of  the  estate,  one- 
quarter  is  to  be  transferred  to  the  beneficiary  at  stated  times,  not  one- 
quarter  of  the  personal  estate,  while  the  real  estate  is  reserved  or  held 
until  converted  into  money,  but  one-quarter  of  the  corpus,  the  whole 
estate,  both  real  and  personal.  It  is  impossible  to  find  a  direction  that 
at  some  point  of  time  in  the  administration  of  this  estate,  the  personal 
property  shall  be  set  aside  in  a  separate  fund  for  the  specific  purposes 
of  article  6,  and  that  the  persons  named  shall  then  cease  to  act  as  ex- 
ecutors and  become  trustees  in  respect  to  the  personal  property,  while 
they  continue  as  executors  to  administer  the  real  property.  The  evi- 
dent intendment  of  the  testator  is  to  add  to  the  duties  of  his  executors 
the  performance  of  a  trust,  or  a  power  in  trust,  in  such  manner  that 
the  two  functions  were  to  run  on  together,  and  to  make  his  entire  es- 
tate, real  and  personal,  equally  answerable  to  the  execution  of  the  added 
functions. 

There  is  no  provision  that  the  accounting  parties  are  to  hold  the 
real  estate  until  such  time  as  they  deem  best  to  sell  it,  and  then  to 
add  it  to  the  personal  property  in  their  hands,  to  be  there  subject  to 
any  trust  created  by  the  will.  They  may  hold  it,  and  they  may  sell  it, 
but  they  may  also  hold  and  also  sell  the  personal  property,  and  under 
the  same  words  of  the  will ;  further,  they  may  not  sell  the  real  prop- 
erty, except  upon  the  same  conditions  under  which  they  may  sell  the 
personal  property.  Under  this  will  the  accounting  parties  may  right- 
fully administer  the  estate  only  by  acting  wholly  as  executors  or  whol- 
ly as  trustees,  and  not  in  both  capacities ;  and  this  is  evidenced  from 
the  fact  that,  whether  they  act  only  as  executors  or  only  as  trustees, 
provided  they  do  act  in  the  one  capacity  only,  they  can  fully  carry  out 
and  perform  the  terms  of  the  will. 

[3]  Second.  The  Gaynor  estate  is  not  entitled  to  one-half  commis- 
sions upon  payments  made  under  and  by  direction  of  the  decree  here- 
in. There  is  no  contention  that  the  said  estate  is  not  entitled  to  full 
commissions  upon  all  funds  received  and  disbursed  during  the  life- 
time of  Mr.  Gaynor.  The  appellant  contests  only  the  right  to  one-half 
commissions  upon  payments  directed  to  be  made  and  actually  made 
subsequent  to  Mr.  Gaynor's  death.  Upon  the  death  of  Mr.  Gaynor, 
one  of  three  executors  or  trustees,  he  left  surviving  two  cocxecutors 
or  cotrustees.  The  assets  of  the  estate  which  they  represent  by  that 
very  fact  vested  in  the  survivors,  this  arising  out  of  their  joint  title 
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in  the  trust  estate.  The  estate  of  Mr.  Gaynor  can,  therefore,  make 
no  claim  based  upon  the  paying  over  of  the  estate  to  the  surviving 
trustees. 

[4]  The  question  is,  therefore,  whether  his  estate  is  entitled  to  one- 
half  commissions  upon  payments  directed  to  be  made  by  the  decree  and 
actually  made  subsequent  to  his  death.  Section  2730  of  the  Code 
awards  commissions  for  receiving  and  paying  out;  that  is  a  declara- 
tion of  when  the  commission  is  fully  earned.  There  can  be  no  pay- 
ment until  an  account  has  been  settled  and  distribution  directed.  In 
the  Matter  of  Worthington,  141  N.  Y.  9,  35  N.  E.  929,  23  L.  R.  A. 
97,  it  was  said  that  an  assignment  of  commissions  made  by  an  executor 
who  thereafter  died  prior  to  the  settlement  of  the  accounts  of  him- 
self and  his  coexecutor  is  invalid. 

"Until  bis  accounts  were  settled  and  tbe  seryices  which  earned  commission, 
thereby  performed,  the  right  to  ccmunlssiong  was  not  Tested,  but  Inchoate,  and 
not  assignable." 

In  Palmer  v.  Dunham,  S3  Hun,  637,  6  N.  Y.  Supp.  262,  the  court 
said: 

"The  amount  awarded  to  the  executors  of  Nicholas  F.  Palmer  [a  deceased 
tmstee]  on  account  of  his  services  as  trustee,  was  only  one-half  of  the  com- 
mission allowed  by  law  to  trustees  for  receiving  and  paying  out  monies. 
They  claim  that  he  was  entitled  to  full  commissions.  We  think  not.  It  was 
said  in  the  case  of  Wagstaff  v.  Ix>weri-e,  23  Barb.  209,  that  the  compensation 
of  trustees  is  given  for  the  care  and  management  of  the  estate,  and  not  for 
the  simple  act  of  receiving  and  paying  out.  It  is  nevertheless  true  that  full 
commissions  are  not  deemed  to  be  earned  until  the  trustee  has  both  received 
and  paid  out  the  sum  upon  which  the  commission  Is  to  be  computed.  In  the 
present  case  the  trustee  had  actually  received  that  sum.  He  bad  not  paid  it 
out,  however,  and  in  the  construction  of  the  statutes  allowing  commissiona 
for  money  received  and  paid  out  the  practice  of  the  courts  of  this  state  has 
been  uniform,  from  the  time  of  Chancellor  Kent,  to  the  effect  that  one  half 
of  the  commissions  la  to  be  regarded  as  granted  for  receiving  funds  and  the 
other  half  for  paying  them  out." 

In  the  Matter  of  Todd,  64  App.  Div.  436,  72  N.  Y.  Supp.  277,  the 
court  said: 

"This  exact  question  appears  to  have  been  before  the  General  Term  of  the 
First  Department  in  Palmer  v.  Dunham,  53  Hun,  637,  6  N.  1.  Supp.  262,  and 
after  an  examination  of  the  authorities  we  find  no  reason  for  disagreeing 
with  the  conclusion  of  the  court  in  that  case,  which  was  that,  'in  accordance 
with  the  established  procedure  in  this  respect,  half  commissions  were  awarded 
to  the  executors  of  Mr.  Palmer,  but  the  other  half  for  paying  out  the  estate 
could  not  properly  be  allowed  until  it  actually  was  paid  out;  but  this,  so 
far  as  he  was  concerned,  was  prevented  by  his  death.'  •  •  •  Sections 
2802  and  2730  of  the  Code  of  Civil  Procedure  clearly  contemplated  that  the 
estate  shall  be  charged  certain  fees  for  the  receiving  and  paying  out  of  the 
money  coming  into  the  hands  of  the  trustee,  and  while  there  is  room  to  doubt 
whether  Mr.  Todd  ever  became  entitled  to  one-half  of  the  fees,  the  trust  es- 
tate never  having  been  reduced  to  money,  •  •  •  It  is  certain  that  his  es- 
tate has  no  legal  or  equitable  claims  upon  the  fees  for  disbursing  the  money." 

It  seems  to  us  that  the  parts  of  the  decree  which  are  appealed  from 
should  be  modified,  as  hereinbefore  indicated,  with  costs  to  the  ap- 
pellant.   Settle  order  on  notice.    All  concur. 
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MEES  V.   PITTSBUBGH  MFB  &  TRUST  CO.     (Na   193/28w) 

(Supreme  Court,  Appellate  DMslon,  FourOi  Department    July  7,  1916.) 

1.  iNsrraARCE  ®=>640 — ^Actions  on  Poucibs— FixADraa — Law  GoTEBinita 
Contract. 

In  an  action  on  an  insurance  poller  against  a  Pennsylvania  corporation, 
alleged  to  be  authorized  to  transact  business  In  New  York,  the  complaint 
alleged  that  the  policy  was  executed  at  the  home  office  at  Pittsburgh,  but 
did  not  allege  where  it  was  dellrcred.  Held,  that  a  demurrer  bo  a 
defense  setting  up  fraudulent  representations  in  the  application  was 
properly  overruled,  though  the  application  was  not  attached  to  the  policy, 
and  the  defense  was  therefore  not  good  under  the  law  of  New  York,  as 
the  complaint  did  not  raise  a  presumption  that  the  policy  was  delivered 
In  New  York,  or  that  It  was  a  New  York  contract,  and.  If  it  was  not  a 
New  Yoi^  contract,  the  defense  might  be  perfecUy  good. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  U  1564,  1609- 
1612,  1614-1C24;   Dec.  Dig.  <g=»640.] 

Z.  INSUBANCK  «=»147 — ^ESQUISITES  AND  VAXIDITT  OF  CONTBAOT— IiAW  GOV- 
ERNINQ. 

The  Insurance  T^aw  of  New  York  does  not  regulate  the  form  or  legal 
effect  of  insurance  policies  delivered  elsewhere  than  in  New  York. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  i  293 ;  Dec.  Dig. 
<e=>147.] 

8.  Insubancb  €s»134 — Application — NScessitt  of  Aitachino  Copt  of  Ap- 
plication. 

Insurance  Law  (Consol.  Iaws,  c.  28)  |  58,  provides  that  every  policy 
of  Insurance  Issued  by  any  life  insurance  company  doing  business  within 
the  state  shall  contain  the  entire  contract,  that  nothing  shall  be  incor- 
porated therein  by  reference  to  the  application  or  other  writings,  unless 
they  are  Indorsed  upon  or  attached  to  the  policy,  and  that  all  statements 
purporting  to  be  made  by  the  insured  shall.  In  the  absence  of  fraud,  be 
deemed  representations,  and  not  warranties.  Held  that,  If  a  policy  was 
delivered  In  New  York  and  was  a  New  York  contract  fraudulent  repr*' 
8entati<Hi8  In  the  application*  as  to  Insured's  health,  habits,  and  other  in- 
surance did  not  affect  the  insurer's  liability,  where  the  application  or 
statements  of  insured  were  not  attached  to  and  made  a  part  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {{  214-217 ;  Dec 
Dig.  «=>134.] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Apolina  Kurgan  Mees  against  the  Pittsburgh  Life  & 
Trust  Company.  From  an  order  overruling  plaintiff's  demurrer  to 
the  second  defense  pleaded  in  defendant's  answer,  plaintiff  appeals. 
Affirmed. 

Argued  before  KRUSE.  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Michael  M.  Cohn,  of  Buffalo,  for  appellant 

Foster  B.  TurnbuU,  of  Buffalo,  for  respondent 

PER  CURIAM.  [1]  We  think  tlie  order  overruling  the  demurrer 
must  be  sustained,  for  the  reason  that  it  does  not  appear  that  the  in- 
surance policy  sued  on  was  made  or  deUvered  in  this  state.  Defend- 
ant is  a  Pennsylvania  corporation,  and  it  appears  from  its  answer  that 
the  policy  was  executed  at  its  home  office  in  Pittsburgh,  but  whether 
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delivered  there  or  elsewhere  is  not  alleged.  It  is  alleged  in  the  com- 
plaint that  the  policy  was  executed  by  defendant's  officers  at  Pittsburgh, 
Pa.,  and  delivered  to  Piotra  Kurgan,  without  alleging  where  it  was  so 
delivered.  The  complaint  also  allies  that  defendant  "was  and  is 
duly  authorized  and  licensed  to  transact  its  business  within  the  state 
of  New  York";  also  "that  on  or  about  April  11,  1914,  the  defendant, 
in  consideration  of  the  payment  to  it  by  Piotra  Kurgan,  of  the  city  df 
Lackawanna,  county  of  Erie,  state  of  New  York,  of  the  sum  of  one 
hundred  nine  dollars  and  sixteen  cents,  the  annual  premium  paid  in 
advance  on  the  delivery  of  its  policy  of  insurance,  *  *  *  insured 
the  life  of  the  said  Piotra  Kurgan,"  etc. 

[2,  3]  We  think  these  allegations  are  not  sufficient  to  show  or  raise 
the  presumption  that  the  policy  was  delivered  in  this  state.  It  may 
have  been  delivered  in  Pennsylvania,  or  elsewhere  than  in  New  York ; 
if  so,  the  Insurance  Law  does  not  apply  to  regulate  its  form  or  legal 
effect.  If  it  is  not  a  New  York  contract,  the  defense  pleaded  may  be 
perfectly  good.  It  is  proper,  however,  to  say  that,  should  it  develop  on 
the  trial  that  it  is,  in  fact,  a  New  York  contract,  the  defense  pleaded, 
namely,  fraudulent  representations  of  the  insured  in  his  application  for 
the  policy  as  to  his  health,  habits,  and  other  insurance  cannot  be  sus- 
tained, inasmuch  as  the  application  or  statements  of  insured  are  not  at- 
tached to  and  made  a  part  of  the  policy,  as  required  by  section  58  of 
the  Insurance  Law  (Laws  1909,  c.  33).  We  concur  in  the  construction 
placed  on  this  section  58  of  the  statute  in  Murphy  v.  Colonial  Life 
Ins.  Co.  of  America,  83  Misc.  Rep.  475,  145  N.  Y.  Supp.  196;  affirmed 
163  App.  Div.  875,  147  N.  Y.  Supp.  565. 

The  order  overruling  the  demurrer  should  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


(91  Misc.  Rep.  236) 

AMERICAN  METAL  CEILING  CO.,  Inc.,  ▼.  NEW  HYDE  PARK  BIRB 

DIST.  et  al. 

(Nassau  County  Court    June  25,  1915.) 

1.  MUNIOrPAL    COBFOBATIONS    <=»887 — "FUNDED     DKBT" — DiVERSIOW. 

A  fire  district,  which  raised  by  sale  of  bonds  a  specified  sum  for  spec- 
ified purposes,  thereby  created  a  funded  debt  within  general  Municipal 
Law  (CoDSol.  Laws,  c.  24)  §  6,  declaring  that  a  funded  debt  shall  not  be 
contracted  except  for  a  specific  object,  and  that  a  diversion  of  the 
proceeds  to  any  other  purpose  is  Illegal. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  $ 
1869 ;   Dec.  Dig.  <8=»887. 

For  other  definitions,  see  Words  and  Phmses,  First  and  Second  Series, 
Funded  Debt] 

2.  Municipal  CoapoBAinoMS  $=>892 — Appbopbiatior  ot  Funds  fob  Specific 

Purposes — ^Diversion — Ebtect. 

Money  raised  and  appropriated  by  a  municipal  corporation  for  a  spe- 
cific purpose  is  deemed  as  In  the  treasury  applicable  to  the  payment  of 
the  debt  incurred,  though  the  money  has  been  diverted  to  other  purposes. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  << 
1874.  1875;   Dea  Dig.  «=5>892.] 
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3.  PBINCIPAI.  A!TD   STT«ETT  ^s»100— IXtSCHABOE  OT  SCBKTT — CHANOK  IN  CON- 
TRACT. 

A  material  change  In  a  bnllding  contract:  as  to  payments  to  be  made 
thereunder,  made  after  the  signing  of  the  contract  and  the  execution  of  a 
bond  to  secure  performance  thereof,  discharges  the  surety  from  liability. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  C«it  Dig.  tf 
162-165;    Dec  Dig.  «=»100.] 

4;  MuNiciPAi.  CoBFOKATioRS   4=>366 — Erection    of   Buildings — ^Biohts   or 
Parties. 

Where  a  contractor  with  a  fire  district  to  construct  a  fire  house  aban- 
doned the  work  before  completing  it,  the  fire  commissioners  could  con- 
tract for  the  completion  of  the  work  and  Impliedly  obligate  the  district 
to  the  extent  of  any  sum  remaining  in  their  hands  above  the  amount 
necessary  to  pay  for  specific  work  for  which  an  appropriation  was  made. 
TEd.  Note. — For  other  cases,  see  Municipal  CoriMratlous,  Cent.  Dig.  { 
899;    Dec.  Dig.  ®=>366.] 

5.  MoNiciPAt  Corporations  e=s>373 — ^Pcbmc  Work — Enfobckicent  of  Liens. 

Where  a  contractor  with  a  fire  district  to  construct  a  flre  house  had 
been  paid,  at  the  time  he  abandoned  the  contract  before  completing  the 
work,  all  that  he  was  entitled  to  receive  up  to  that  time,  a  materialman 
and  laborer  could  not  enforce  their  liens  as  mechanic's  liens. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporattons,  Cent.  Di«.  f 
913;   Dec.  Dig.  iS=>373.] 

6.  MUNIOIPAI.    COBFOBATIONS    €=9373 — PtTBUO    WoBK — RXMXDT    OF    SUBCON- 

TBACTOB. 

Where  a  contractor  with  a  flre  district  for  a  flre  house  had  been  paid,  at 
the  time  he  abandoned  the  work,  all  that  he  was  entitled  to  receive,  ma- 
terialmen and  laborers  were  entitled  to  a  personal  Judgment  against  him 
for  the  amount  of  their  claims. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
913 ;   Dea  Dig.  e=>373.] 

7.  McNiciPAi.  CoBPORATioNS  €=9376 — Public  Work — ^Abandonmbnt  bt  Con- 

tractor— Remedt  of  Person  Completing  Work. 

Where  a  contractor  with  a  fire  district  for  a  flre  house  abandoned  the 
work  before  completion,  and  the  flre  commissioners  contracted  with  a 
third  person  to  finish  the  work,  the  third  person  was  not  entitled  to  any 
personal  jndjjment  against  the  contractor  for  the  balance  due  him  on  his 
lien  for  finishing  the  work,  and,  where  the  funds  In  the  hands  of  the 
treasurer  were  exhausted,  there  could  be  no  personal  judgment  against 
the  district  or  the  flre  commissioners  as  such. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  H 
911-913 ;   Dec.  Dig.  «=>376.] 

Action  by  the  American  Metal  Ceiling  Company  against  the  New 
Hyde  Park  Fire  District,  a  municipal  corporation,  and  others.  Judg- 
ment ordered. 

Maxson  &  Jtmes,  of  Hempstead  (Henry  L.  Maxson,  of  Hempstead, 
of  counsel),  for  plaintiff. 

Neil  H.  Vandewater,  of  Mineola,  for  defendants  New  Hyde  Park 
Fire  Dist.  and  others. 

Lincoln  B.  Haskin,  of  Hempstead,  for  defendant  Nassau  Lumber  Co. 

George  B.  Stoddart,  of  Mineola,  for  defendant  George  E.  Christ. 

NIEMANN,  J.  The  liens  are  five  in  number,  as  follows:  The 
American  Metal  Ceiling  Company  for  $730,  for  metal  work,  filed  Au- 
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gust  11,  1914;  Nassau  Lumber  Company  for  $1,349.32,  for  lumber  foi 
file  erection  of  the  fire  house,  filed  September  3, 1914 ;  George  E.  Christ 
for  $810,  for  plumbing  and  heating,  filed  September  30,  1914;  George 
E.  Christ  for  $272,  for  the  erection  of  a  slag  roof,  leaders,  and  trim- 
ming, filed  September  30,  1915;  George  E.  Christ  for  $1,069.40,  for 
labor,  cement,  hardware,  and  necessary  material  to  complete  the  build- 
ing, filed  September  30,  1914. 

The  New  Hyde  Park  fire  district  by  a  vote  of  the  people  authorized 
expenditure  of  $5,000  for  the  erection  of  a  fire  house,  and  on  the  16th 
day  of  December,  1913,  the  said  fire  commissioners  issued  bonds  of 
said  district  and  raised  the  said  sum  of  $5,000.  On  the  25th  day  of 
May,  1914,  the  board  of  fire  commissioners  of  said  district  entered  into 
a  written  contract  with  one  J.  E.  Heidtmann  for  the  construction  of  a 
fire  house  in  accordance  with  certain  plans  and  specifications  to  erect 
the  building  at  a  cost  of  $4,994.  This  contract  was  made  by  Jesse  H. 
Heidtmann  in  the  name  of  John  E.  Heidtmann,  and  the  court  decided 
upon  the  trial  that  the  use  of  the  name  of  John  E.  Heidtmann  by  the 
said  Jesse  H.  Heidtmann  was  unauthorized,  and  that  tlie  said  Jesse 
H.  Heidtmann  was  the  real  contractor.  On  June  30,  1914,  the  electors 
of  said  district  passed  the  further  resolution  authorizing  the  appropria- 
tion of  $2,000  for  the  purpose  of  installing  the  necessary  plumbing, 
metal  work,  and  heating  in  said  fire  house,  and  in  pursuance  to  this  res- 
olution the  said  fire  commissioners  issued  and  sold  bonds  for  said  sum. 
On  the  23d  day  of  July,  1914,  a  second  contract  was  made  between 
the  said  fire  commissioners  and  the  said  Heidtmann  for  the  installation 
of  plumbing,  metal  work,  and  heating  apparatus  in  said  fire  house  for 
the  sum  of  $1,714.  The  terms  of  this  second  contract  were  written  as 
an  addendum  on  the  original  contract  and  signed  by  the  same  parties. 
The  contractor  entered  upon  the  performance  of  the  first  contract,  but 
the  1 1th  day  of  August,  1914,  abandoned  the  work  and  left  for  parts 
unknown.  After  the  contractor  abandoned  his  contract,  the  defendant 
George  E.  Christ  entered  upon  the  premises  with  the  consent  of  the  said 
fire  commissioners  and  completed  the  building,  for  which  he  filed  his 
lien  for  $1,069.40.  He  also  put  the  plumbing  and  heating  plant  into 
the  building,  for  which  he  filed  his  lien  for  $810,  and  the  plaintiff 
American  Metal  Ceiling  Company,  Incorporated,  put  in  the  metal  work, 
for  which  they  have  filed  their  lien  for  $730.  The  defendant  Nassau 
Limiber  Company  furnished  lumber  for  the  erection  of  the  building 
under  the  first  contract,  and  they  filed  their  lien  for  $1,349.32  for 
such  lumber. 

It  was  stipulated  in  open  court  ujpon  the  trial  by  all  the  parties  that 
the  several  liens  filed  herein  were  in  proper  and  legal  form,  so  that 
I  will  not  consider  any  objection  now  made  to  the  validity  of  any  of 
said  Hens.  It  was  also  agreed  upon  the  trial  that  the  fund  now  in  the 
hands  of  the  fire  commissioners  is  $1,994.  This  sum  is  the  net  pro- 
ceeds of  the  sale  of  the  bonds  authorized  by  the  second  resolution  ap- 
propriating $2,000  for  the  specific  purpose  of  installing  necessary 
plumbing,  metal  work,  and  heating  in  said  fire  house.  The  fund  of 
$2,000  must  be  applied  in  payment  of  the  contract  balance  of  the  plumb- 
ing, metal  fvork,  and  heating,  and  cannot  be  diverted  to  or  used  for  any 
other  purpose. 
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[  1  ]  It  is  provided  by  section  6  of  the  General  Municipal  Law  (Birds- 
eye,  Cuming  &  Gilbert's  Cons.  Laws  of  New  York,  Laws  of  1909)  as 
follows : 

"Funded  debt  shall  not  be  contracted  by  a  municipal  corporation,  except  for 
a  spedflc  object,  expressly  stated  in  the  ordinance  or  resolutioa  proppslns 
it.    •    •    •" 

The  fire  district  by  this  second  resolution  raised  $2,000  for  the  spe- 
cific object  or  purpose  of  installing  the  necessary  plumbing,  metal 
work,  and  heating  in  said  fire  house.  A  funded  debt  was  thereby  creat- 
ed within  the  meaning  of  the  above  section,  and  to  divert  the  proceeds 
of  the  sale  of  the  bonds  for  any  other  purpose  would  be  ill^[al  and 
unauthorized.  This  fund  can  be  expended  only  for  the  specific  object 
specified  in  the  resolution.  Swift  v.  Mayor  of  City  of  New  York,  83 
N.  Y.  528 ;  People  ex  rel.  Rohr  v.  Owens,  as  Treasurer  of  Village 
of  Ossining,  110  App.  Div.  30,  96  N.  Y.  Supp.  1054;  Davidson  v.  Vil- 
lage of  White  Plains,  121  App.  Div.  287,  105  N.  Y.  Supp.  803. 

[2]  It  is  well  settled  that  the  money  raised  and  appropriated  by  a 
municipal  corporation  for  a  specific  purpose  is  regarded  as  being  still 
in  the  treasury  applicable  to  the  payment  of  the  debt  incurred  for  the 
purpose  for  which  the  fund  was  appropriated,  and  this  is  so  even  if 
the  money  has  been  diverted  to  other  purposes.  People  v.  Owens, 
110  App.  Div.  30,  96  N.  Y.  Supp.  1054;  Pakner  v.  City  of  Brooklyn, 
11  Misc.  Rep.  459,  32  N.  Y.  Supp.  739;  People  ex  rel.  Darraat  v. 
Comptroller  of  State  of  New  York.  77  N.  Y.  45. 

In  the  case  of  Swift  v.  Mayor,  supra,  the  court,  speaking  of  an 
appropriation  for  removing  garbage  from  the  streets,  said  (83  N.  Y. 
536): 

"As  before  shown,  the  only  remedy  ot  the  plaintiff  was  to  follow  this  fond, 
and  the  law  Impressed  upon  it  a  trust  for  the  payment  of  his  claim  oat  of  it. 
It  was  raised  for  the  express  purpose  of  paying  obligations  incurred  in  clean- 
ing the  streets.  It  was  placed  by  the  finance  department  In  the  hands  of  the 
police  department  for  that  purpose,  and  no  other;  the  duty  of  so  applying  it 
was  imposed  by  law ;  and  the  creditors  had  the  legal  right  to  look  to  that  fond 
for  their  payment,  and  in  fact  were  confined  to  the  security  which  it  afforded 
them." 

In  case  of  People  ex  rel.  Rohr  v.  Owens,  supra,  the  court,  by  Jenks, 
J.,  said  (110  App.  Div.  31,  96  N.  Y.  Supp.  1055): 

"The  learned  coonael  for  the  appellant  states  in  his  printed  points,  the 
money  which  was  raised  for  the  purpose  of  paying  said  draft  was  diverted 
from  its  proper  purpose  to  the  payment  of  other  drafts ;'  and  no  part  of  the 
money  cau:e  Into  the  ofilcial  hands  of  the  present  treasurer.  His  contention 
is  Oiat,  under  such  circumstances,  this  proceeding  will  not  lie.  As  the  money 
was  raised  and  appropriated  for  a  spedflc  purpose,  I  think  that  the  eye  of 
the  law  still  regards  it  as  iu  the  treasury  and  applicable  to  discharge  of  the 
draft,  and  that  this  case  must  be  decided  upon  the  authority  of  People  ex 
rel.  Darmat  v.  Comptroller,  77  N.  T.  45.  See,  too,  People  ex  reL  Pennell  t. 
Treanor,  15  App.  Div.  508  [44  N.  Y.  Supp.  528]." 

See,  also,  opinion  of  Attorney  General  of  the  state  of  New  York 
(Reports  of  the  Attorney  General  for  the  Year  1912,  page  472),  where- 
in it  is  stated  that  section  6  of  the  General  Municipal  Law  contemplates 
that  each  bond  issue  shall  be  devoted  to  a  specific  object,  and  that  a 
separation  of  any  part  of  the  proceeds  of  the  sale  of  said  bonds  and 
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the  application  thereof  to  any  other  purpose  would  be  illegal  and  un- 
authorized. 

I  am  of  the  opinion  that,  under  the  foregoing  authorities,  the  lien 
of  the  plaintiff  for  installing  the  metal  work,  amounting  to  the  sum 
of  $730,  with  interest,  and  the  lien  of  the  defendant  George  E.  Christ 
for  installing  the  plumbing  and  heating,  amounting  to  the  sum  of  $810, 
with  interest,  must  be  paid  out  of  said  fimd,  raised  by  authority  of 
said  second  resolution  according  to  their  priority. 

It  is  claimed  by  the  defendant  fire  commissioners  that  the  amount  of 
the  plaintiff's  lien  for  installing  the  metal  ceilings  was  paid  to  the  con- 
tractor Heidtmann,  and  that  therefore  the  plaintiff  is  not  entitled  to 
payment  of  the  amount  of  this  claim,  out  of  such  specific  fund,  but 
such  alleged  payment  has  not  been  established  to  my  satisfaction  by 
the  evidence  in  this  case,  and  furthermore  I  think  that  the  plaintiff  has 
a  legal  right  to  look  to  such  specific  fund  for  payment  of  his  claim, 
under  the  authorities  above  cited.  There  is  no  claim  that  the  payment 
of  the  plaintiff's  claim  has  been  made  out  of  such  specific  fund,  and,  as 
this  specific  fund  is  still  in  the  treasury,  the  plaintiff  is  entitled  to  satis- 
faction of  its  demand  out  of  said  fund.  It  is  admitted  that  the  treasurer 
has  in  his  hands  $1,994.  I  find,  as  a  matter  of  fact,  that  this  sum  was 
derived  from  the  sale  of  bonds  raised  by  the  district  to  defray  the 
costs  of  the  metal  work,  plumbing,  and  heating,  and  I  hold,  as  a  mat- 
ter of  law,  that  this  sum  must  be  applied  in  payment  of  the  lien  of  the 
plaintiff  for  the  metal  work  and  the  lien  of  the  defendant  Christ  for 
plumbing  and  heating  according  to  their  priority,  with  interest  thereon, 
which  reckoned  to  June  4,  1915,  amounts  in  the  aggregate  to  $1,612.15. 
Deducting  this  amount  from  the  said  sum  of  $1,^4,  there  is  a  balance 
of  $381.85  approximately.  The  fund  for  constructing  the  building 
raised  by  the  first  resolution  was  $5,000.  At  the  time  that  the  con- 
tractor abandoned  the  work,  the  building  was  still  unfinished.  Under 
his  contract  he  was  entitled  to  $4,994,  of  which  he  did  receive,  at  the 
time  he  abandoned  the  work,  $4,714,  leaving  $280  due  on  the  building 
contract. 

[3]  It  was  claimed  upon  the  trial  by  the  Nassau  Lumber  Company 
that  the  defendant  Christ  completed  the  building  as  surety  under  the 
indemnity  bond  dated  May  25,  1914.  '  The  obligation  of  this  bond  is 
that  J.  E.  Heidtmann  will  faithfully  discharge  and  execute  his  duties 
as  contractor.  The  court  held  upon  the  trial  that  J.  E.  Heidtmann  was 
not  the  real  contractor.  The  undisputed  evidence  showed  that  Jesse 
H.  Heidtmann  signed  his  brother's  name  to  the  bond  without  authority, 
and  that  he  practically  committed  forgery.  It  appeared  further  that 
after  the  contract  was  signed,  and  the  bond  executed,  the  contract  was 
materially  changed  in  regard  to  payments  to  be  made  thereunder. 
Such  change  released  the  surety  from  liability.  Paine  v.  Jones,  76  N. 
Y.  274.  Judge  Danforth  in  the  above  case,  in  speaking  of  the  release 
of  the  surety  from  liability  by  reason  of  a  change  or  alteration,  said : 
"And  the  court  will  not  inquire  whether  it  is  or  not  to  his  injury." 
Under  the  circumstances  disclosed,  there  was  no  liability  on  the  part  of 
Christ  upon  said  bond,  and  he  was  under  no  legal  obligation  to  take  up 
the  work  which  had  been  abandoned  by  the  contractor. 
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[4]  The  fire  commissioners  were  compelled,  when  Heidtmann  aban- 
doned the  work,  to  have  scnne  one  else  finish  it,  and,  if  they  did  not 
directly  hire  Christ  to  complete  the  building,  they  certainly  permitted 
him  to  do  so,  and  accepted  the  completed  building  from  his  hands. 
The  fire  commissioners  had  a  right,  under  the  circumstances  disclosed 
by  the  evidence  (having  an  unfinished  building  on  their  hands),  to  finish 
the  work  left  undone  by  the  contractor,  and  they  had  the  right  im- 
pliedly to  obligate  the  district  to  the  extent  of  any  sum  which  remains 
in  their  hands  over  or  above  the  amount  necessary  to  pay  for  the  metal 
work,  plumbing,  and  heating  for  the  payment  of  the  material  and  labor 
that  went  into  the  building  to  complete  it;  and  so  it  seems  to  me  that 
the  defendant  Christ  is  equitably  entitled  to  receive,  on  account  of  the 
amount  due  him  for  completing  the  building,  the  amount  of  money  in 
the  hands  of  the  treasurer  over  and  above  the  amount  necessary  to  pay 
for  the  metal  work,  plumbing,  and  heating.  Deducting  the  amount  of 
the  liens  of  the  plaintiff  and  the  defendant  Christ  which  have  been  al- 
lowed, with  interest,  namely,  $1,612.15  from  the  $1,994  in  the  hands 
of  the  treasurer,  leaves  a  balance  of  $381.85,  which  amount  is  allow- 
ed to  said  defendant  Christ  on  account  of  the  sum  due  him  for  com- 
pleting the  building. 

[S]  The  lien  of  the  Nassau  Lumber  Company  and  the  lien  of  the 
defendant  George  E.  Christ  for  $272  cannot  be  enforced  in  this  action 
as  mechanic's  liens  because  the  contractor  under  whom  they  claim  had 
been  paid,  at  the  time  he  abandoned  the  contract,  all  that  he  was  en- 
titled to  receive  up  to  that  time.  Van  Cleif  v.  Van  Vechten,  130  N.  Y. 
571,  29  N.  E.  1017 ;  Herrmann  &  Grace  v.  City  of  New  York,  130  App. 
Div.  531,  114  N.  Y.  Supp.  1107,  affirmed  199  N.  Y.  600,  93  N.  E.  376; 
Keavey  v.  De  Rago,  20  Misc.  Rep.  105,  45  N.  Y.  Supp.  77;  Hedden 
Construction  Co.  v.  Proctor  &  Gamble  Co.,  62  Misc.  Rep.  129,  114  N. 
Y.  Supp.  1 103 ;  Ray  on  Mechanic's  Liens  and  General  Contracting,  pp 
329,383,410.    • 

[6]  The  defendant  Nassau  Lumber  C<Hnpany  is  entitled  to  a  per- 
sonal judgment  against  Jesse  H.  Heidtmann,  the  contractor,  for  $1,- 
349.32,  the  amount  of  this  lien,  with  interest  thereon,  and  the  defendant 
George  E.  Christ  is  entitled  to  a  personal  judgment  against  said  Heidt- 
mann for  $272,  the  amount  of  his  lien  for  labor  and  material,  with  in- 
terest thereon. 

[7]  As  the  defendant  Christ  finished  the  building  under  an  implied 
contract  with  the  fire  commissioners,  and  not  as  a  subcontractor  under 
Heidtmann,  no  personal  judgment  can  be  awarded  in  his  favor  against 
said  Heidtmann  for  the  balance  due  him  on  his  lien  for  $1,069.40  for 
finishing  the  building,  and,  as  the  fund  in  the  hands  of  the  treasurer 
will  be  exhausted  by  the  amounts  allowed  above  (there  being  nothing 
left  to  which  a  lien  attached  or  out  of  which  satisfaction  can  be  made), 
there  can  be  no  personal  judgment  against  the  fire  district  or  the  fire 
commissioners  as  such. 

As  intricate  questions  have  arisen  in  the  case  which  have  affected 
all  the  parties  and  have  rendered  the  action  somewhat  difficult,  costs 
are  awarded  as  follows,  to  be  paid  out  of  the  fund  of  $1,994,  viz.: 
To  the  plaintiff,  taxable  costs  which  will  include  disbursements  for 
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publication  of  summons,  etc.,  and  an  additional  allowance  of  $25 ;  and 
to  the  defendants  New  Hyde  Park  fire  district,  Nassau  Lumber  Com- 
pany, and  George  E.  Christ,  each  $50. 

The  amounts  allowed  to  the  plaintiff  and  the  defendant  Christ  upon 
their  liens  will  be  subjected  to  the  payment  and  deduction  therefrom 
of  all  the  costs  allowed  herein  according  to  the  proportion  which  said 
costs  bear  to  the  amounts  awarded  to  them  on  their  liens. 

Proposed  findings  will  be  served  by  plaintiff  and  the  defendants  upon 
each  other  within  five  days  after  the  filing  of  this  memorandum,  and 
all  the  proposed  findings,  together  with  the  proposed  decree  and  notice 
of  settlement  thereof,  shall  be  submitted  to  the  court  within  five  days 
thereafter. 


(90  Misc.  Bep.  263) 

In  re  MEAD  et  al. 

In  re  ADAMSON'S  WILL. 

(Snrrogate'g  C!onrt,  Kings  County.    April,  1016.) 

1.  Banks  and  Banking  <s=>139 — ^Pbopebtt  of  B^tate — Pboceeds  or  Check. 

Where  testator  drew  his  check  for  $20,000  to  the  order  of  his  daughter 
and  delivered  It  to  her  three  days  before  his  death,  and  she  delivered  It 
to  her  bank,  which,  through  Its  correspondent,  collected  It  from  the  trust 
company  on  which  It  was  drawn,  and  paid  the  proceeds  to  her  two  days 
after  decedent's  death,  she  must  restore  the  amount  thereof  to  tlie  estate. 

[Ed.  >^ote. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{ 
406-409;    Dea  Dig.   <S=»13&.] 

2.  Banks    and    Bankhnq    «=>139 — Death    of    Dkfobitob — Bevocaiion    of 

Check. 

On  delivery  of  sudi  check,  the  daughter  became  testator's  agent  to 
withdraw  the  amount  called  for  by  same,  and  her  authority  as  such  agent 
was  revoked  by  his  death. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {{ 
406-100;   Dea  Dig.  «=>139.] 

Judicial  settlement  of  the  account  of  Florence  B.  Mead  and  others, 
as  executors  of  William  E.  Adamson,  also  known  as  William  E.  Ward, 
deceased,  in  which  William  E.  Hallock  and  another  filed  objections. 
Objections  sustained  in  part 

Ferriss  &  Storck,  of  New  York  City,  Ottaway  &  Munson,  of  West- 
field,  and  G.  A.  McLaughlin,  of  New  York  City,  for  accounting  execu- 
tors. 

Callahan  &  Hagarty,  of  Brookl)m,  for  objectant  William  E.  Hallock. 

Robert  E.  Samuels,  of  New  York  City,  for  objectant  George  Reeve 
Hallock. 

KETCHAM,  S.  [1]  The  decedent,  having  an  ordinary  deposit  ac- 
count in  a  trust  company,  drew  his  check  thereon  to  the  order  of  his 
daughter  for  $20,000  and  three  days  before  his  death  delivered  the 
same  to  her.  She  delivered  it  to  her  own  bank,  which,  through  its 
correspondent  bank,  collected  it  from  the  trust  company  on  which  it 
was  drawn;  but  it  was  not  paid  until  two  days  after  the  decedent's 

^=»For  other  cases  see  same  topic  A  KET-NUHBGR  In  all  Key-Numbered  Digests  &  Indexes 
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death,  and  the  amount  then  paid  reached  the  hands  of  the  payee.  The 
daughter  is  one  of  the  executors,  who  claims  in  the  present  account- 
ing that  by  the  delivery  of  the  check  to  her  and  its  payment  "she  be- 
came the  absolute  owner  of  the  fund  individually." 

This  contention  is  answered  by  an  opportune  and  convincing  au- 
thority (Matter  of  Stacey,  89  Misc.  Rep.  88,  152  N.  Y.  Supp.  717),  in 
which,  reported  since  this  case  was  tried,  it  is  held,  as  to  checks  which 
were  collected  by  the  payee  after  the  death  of  the  maker : 

That  "her  authority  to  draw  the  money  was  revoked  by  the  death  of  the 
testator  [maker]" ;  that  "she  therefore  had  no  authority  to  draw  the  money 
after  the  death  of  the  te^ator" ;  that  "It  [the  money]  constituted  a  part  of 
the  testator's  estate,  and  the  fact  that  the  banks  paid  It  to  [the  payee]  did 
no  confer  upon  her  any  right  to  its  possession." 

[2]  The  accountants  urged  that  the  learned  surrogate  from  whom 
the  foregoing  quotation  is  taken  errs  in  his  statement  that  the  payee's 
"authority  was  revoked  by  the  death"  of  the  maker ;  but  their  argu- 
ment is  wholly  based  upon  their  own  erroneous  assumption  that  by  the 
making  of  a  check  no  agency  or  authority  is  lodged  in  the  payee.  On 
the  contrary,  the  effect  of  every  normal  check  is  as  if  in  the  instru- 
ment itself  were  the  words : 

"I  hereby  give  to  the  payee  the  power  and  authority  in  my  bdialf,  and  as 
my  agent,  to  withdraw  the  sum  herein  mentioned." 

That  is  the  agency  to  which  primarily  the  rule  of  revocation  is  di- 
rected. Like  all  other  agencies,  not  coupled  with  an  assignment  or 
interest,  it  is  revoked  by  the  principal's  death.  It  must  be  conceded 
that  the  rule  also  involves  the  theory  that  the  bank  on  which  the  check 
is  drawn  is  an  agent  of  the  maker  authorized  to  pay  the  amount  and 
that  the  bank's  agency  is  also  subject  to  revocation.  But  it  still  re- 
mains impossible  to  accept  the  accountant's  perscmal  dogma  that  the 
bank  is  the  "only  agent  in  the  case  of  a  check." 

The  executors  suggest  a  radical  difference  between  the  two  cases, 
since  in  the  case  cited  all  the  checks  were  collected  by  the  payee  her- 
self, and  in  the  case  at  bar  the  check  was  collected  by  the  intermedi- 
ate banks,  which  were  the  indorsees  and  agents  of  the  payee.  The 
collecting  banks  collected,  not  for  themselves,  but  for  the  payee,  and 
only  under  her  power  and  direction.  Their  act  was  hers,  and  their 
possession  of  the  proceeds  of  the  check  was  hers.  The  only  effect  of 
the  transaction  was  that  the  money  was  paid  to  her,  and  the  analogy 
of  the  Stacey  Case  appears.  The  general  learning  upon  the  subject 
herein  discussed  is  well  set  forth  in  the  opinion  of  the  late  William 
Allaire  Shortt,  referee,  in  Bainbridge  v.  Hoes,  163  App.  Div.  870,  149 
N.  Y.  Supp.  20. 

This  case  has  nothing  to  do  with  the  rule  by  which  a  bank  is  af- 
forded safety,  where  it  has  paid  a  check  without  knowledge  of  the 
death  of  the  maker.  The  condition  which  alone  provoked  that  rule 
is  not  found  in  this  transaction.  All  the  banks  are  safe.  All  the  exec- 
utors should  be  charged  in  the  sum  of  $20,000,  with  proper  interest 
thereon.  Those  who  are  associated  in  office  with  the  daughter  have 
affirmed  her  right  to  withhold  this  sum.  If  the  daughter  makes  restitu- 
tion, the  question  of  liability  will  no  longer  concern  her  fellow  execu- 
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tors.  If  she  cannot  restore,  it  will  be  the  result  of  their  supine  ap- 
proval of  her  conversion  of  a  part  of  the  estate. 

As  to  the  pa3mient  to  Catherine  Wenz,  the  account  is  approved. 
There  was  some  evidence  tending  to  show  that  the  pa)rment  was  for 
services  rendered  to  the  decedent,  and  the  objectants  failed  to  sustain 
the  burden  of  showing  the  contrary. 

The  decree  should  conform  to  the  rulings  made  upon  the  trial  and 
the  views  expressed  in  this  opinion. 

Decreed  accordingly. 


(90  Misc.  Rep.  273) 

In  re  POLANSKT  et  aL 

In  re  HYMAN'S  WILL. 

(Surrogate's  Court,  Kings  CJounty.    April,  1916.) 

Descent  awd  Distribution  «=»4.S — Hkikbhip — Second  Codbins— Pbbsohai 

ElBTATE. 

Under  the  statute  of  distributions,  where  a  testator  dies  leaving  him 
surviving  no  next  of  kin  nearer  tbaii  cousins  and  children  of  deceased 
cousins,  the  cousins  take  the  entire  personal  estate;  and  hence  a  moCLon 
by  the  children  of  the  deceased  cousins  to  Intervene  In  a  proceeding  to 
probate  the  will,  their  claim  being  that  they  will  be  entitled  to  share  in 
the  decedent's  estate,  if  It  be  found  that  he  died  intestate,  will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Clent  Dig.  §S 
121,  122;  Dec.  Dig.  <S=>43.] 

Application  of  Jennie  Polansky  and  others  for  leave  to  intervene 
in  the  matter  of  proving  the  last  will  of  John  Hyman,  deceased.  Mo- 
tion denied. 

I.  Gainsburg,  of  New  York  City,  for  the  motion. 
Isaac  Lublin,  of  Brooklyn,  opposed. 

KETCHAM,  S.  The  decedent  died  on  January  13,  1915,  leaving 
him  surviving  no  next  of  kin  nearer  than  cousins  and  children  of  de- 
ceased cousins.  In  this  proceeding  for  probate  the  children  of  de- 
ceased cousins  seek  to  intervene,  upon  the  claim  that  they  would  be 
entitled  to  share  in  the  decedent's  state,  if  it  were  found  that  he  died 
intestate. 

The  statute  of  distributions  is  definitely  construed  to  mean  that  the 
representation  which  is  permitted  to  descendants  of  brothers  and  sis- 
ters of  the  decedent  is  denied  to  the  descendants  of  any  collateral  re- 
lation of  the  decedent  other  than  a  brother  or  sister.  Adee  v.  (Camp- 
bell, 79  N.  Y.  52 ;  Clements  v.  Babcock,  26  Misc.  Rep.  90,  56  N.  Y. 
Supp.  527;  Matter  of  Nichols,  60  Misc.  Rep.  299,  113  N.  Y.  Supp. 
277;  Matter  of  Barry,  62  Misc.  Rep.  456,  116  N.  Y.  Supp.  798; 
Matter  of  Schlosser,  63  Misc.  Rep.  166,  116  N.  Y.  Supp.  796;  Mat- 
ter of  Youngs,  73  Misc.  Rep.  335,  132  N.  Y.  Supp.  689;  Utica  Trust 
&  D.  Co.  V.  Thomson,  87  Misc.  Rep.  32,  149  N.  Y.  Supp.  392. 

Some  of  the  cases  cited  arose  under  the  present  statute,  which  pro- 
vides : 

"No  representation  shall  be  admitted  among  collaterals  after  brothers'  and 
sisters'  descendants."  Decedent  Estate  Law  (Cionsol.  La^s,  a  13)  {  98, 
Bubd.  12. 
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Some  arose  under  the  earlier  statute,  in  which  the  provision  was: 

"No  representation  sball  be  admitted  among  collaterals  after  brothers'  aod 
sisters'  children."  Code  Civ.  Proc.  {  2732,  subd.  12,  as  amended  by  Lam 
1893,  c.  686. 

But  for  the  present  purpose  all  these  cases  have  the  same  meaning, 
and  they  wholly  exclude  the  second  cousins  from  representation. 

Neither  Matter  of  De  Voe,  107  App.  Div.  245,  94  N.  Y.  Supp.  1129, 
affirmed  185  N.  Y.  536,  77  N.  E.  1185,  nor  Matter  of  Prote,  54  Misc 
Rep.  495,  104  N.  Y.  Supp.  581,  has  any  application.  Both  were  de- 
cided under  the  same  statutory  condition.  At  the  time  of  the  death 
of  the  decedents  in  both  these  cases  the  provision,  "No  representation 
shall  be  admitted  among  collaterals  after  brothers'  and  sisters'  chil- 
dren," was  repealed,  and  there  had  been  put  in  its  place : 

"Representation  sliall  be  admitted  among  collaterals  in  the  same  manner 
as  allowed  by  law  In  reference  to  real  efitate."    Laws  1898,  c.  319. 

That  Matter  of  Prote,  supra,  contains  nothing  to  support  the  con- 
tention of  the  moving  parties  appears,  when  we  find  that  the  late 
Surrogate  Millard,  who  wrote  therein,  was  afterward  constrained  by 
subdivision  12  of  section  98  of  the  Decedent  Estate  Law,  as  it  now 
stands,  to  hold  that,  where  the  decedent  left  no  nearer  kin  than  cousins 
and  descendants  of  deceased  cousins,  the  cousins  take  the  entire  per- 
sonal estate.     Matter  of  Schlosser,  supra. 

The  motion  must  be  denied. 

Motion  denied. 


In  re  HIGGINS'  ESTATB. 
(Surrogate's  Court,  Tompkins  County.    July  7,  1916.) 

EXECTTTOBS   AND     ADMIWiarEATOBB    «=»85— DiSCOVBBT   OF   ASSBTB — STATUTBB— 

Examination— Tbial,  of  Issues — Jubisdiction  of  SuBBoeAis. 

Under  Code  Civ.  Proc.  i  2675,  as  amended  by  the  Surrogate's  Law  (Laws 
1914,  c.  443),  permlttlug  a  personal  representative  to  present  a  petition 
showing  that  personal  property  which  should  be  delivered  to  bim  Is  in  the 
possession  of  one  withholding  it,  and  praying  an  inquiry,  and  that  the 
resi)ondent  be  directed  to  deliver  it,  and  section  2676,  aa  amended,  pro- 
viding that,  If  the  person  directed  to  ai^ar  answers,  denying  any  knowl- 
edge or  possession  of  property  belonging  to  the  decedent,  he  shall  be 
examined,  and  that.  If  the  answer  alleges  title  to  or  right  to  possession  of 
any  property  involved,  the  issue  thereby  raised  shall  be  determined, 
respondent,  whose  answer  alleged  possession,  custody,  and  title  of  a  real 
estate  mortgage  fully  setting  forth  the  assignment  thereof  and  the  records, 
was  not  subject  to  examination ;  and,  on  his  demand  of  a  settlement  of 
the  Issues,  Involving  the  effect  and  validity  of  two  assignments,  the  Snr^ 
rogate's  Court  was  without  Jurisdiction,  such  issues  being  exdosively 
within  the  Jurisdiction  of  tlie  Supreme  Court 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §1  323,  329-358 ;   Dec.  Dig.  <©=»85.] 

Proceeding  by  the  administrator  of  the  estate  of  Gilbert  S.  Higgins, 
deceased,  against  Robert  L.  Speed  and  another  for  the  discovery  oi 
property.  Proceeding  dismissed  without  prejudice  to  an  action  in  the 
Supreme  Court 
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David  M.  Dean,  of  Ithaca  (Wm.  Nelson  Noble,  of  Ithaca,  of  coun- 
sel), for  petitioner. 
Miller  &  Stephens,  of  Ithaca,  for  respondents. 

SWEETLAND,  S.  The  administrator  presented  a  petition,  pre- 
pared in  confomiity  with  section  2675  of  the  Code  of  Civil  Procedure, 
ailing  in  substance  that  the  respondents  have  the  custody,  possession, 
or  control  of  property  of  the  intestate,  whereupon  an  order  for  the 
examination  of  the  respondents  was  duly  granted,  proper  service  made, 
and  the  respondents  appeared  in  court  on  the  return  day  of  the  order, 
interposing  an  answer  raising  an  issue  of  title  and  setting  up  claim  of 
ownership.  The  property  in  question  is  a  real  estate  mortgage,  which 
was  assigned  during  the  lifetime  of  the  intestate  to  the  respondent 
Robert  L.  Speed,  and  thereafter  1^  him  assigned  to  the  respondent 
Romelia  A."  Speed,  both  assignments  being  regular  in  form.  The  an- 
swer concludes  with  the  allegation  that  the  said  Romelia  A.  Speed  is 
now  the  owner  and  holder  of  said  mortgage. 

The  determinaticHi  of  the  question  herein  involves  the  construction 
of  sections  2675  and  2676  of  the  Code  of  Civil  Procedure  as  amended 
and  in  e£fect  on  the  1st  da^  of  September,  1914.  In  this  consideration 
we  are  but  little  aided  by  judicial  decisions,  inasmuch  as  there  are  but 
few  reported  cases  where  those  sections  have  been  considered  since 
the  revision. 

The  respondents  claim  the  right  to  a  jury  trial  by  their  answer,  and 
insist  that  they  ought  not  to  submit  to  an  examination,  inasmuch  as  it 
would  be  needless,  and  would  enable  the  petitioner  to  make  the  re- 
spondents witnesses,  and  deprive  them  of  the  benefit  of  section  829  of 
the  Code  of  Civil  Procedure,  and  thereafter  and  on  the  trial  respond- 
ents might  be  precluded  from  testifying  as  to  personal  transactions 
with  the  decedent.  The  former  section  2709  of  the  Code  of  Civil  Pro- 
cedure is  partly  embodied  in  section  2676  of  the  present  Code,  but  the 
former  section  contained  this  important  provision : 

"If  the  witness  is  examined  concerning  any  personal  communication  or 
transaction  between  himself  and  the  decedent,  all  objection  under  section  829 
to  bis  testlmonj'  as  to  the  same  In  future  litigation  Is  waived.  Either  party 
may  produce  further  evidence,  In  like  manner  and  with  like  effect  as  on  a 
trial." 

This  important  qualification  finds  no  place  in  section  2676  of  the 
Code  of  Civil  Procedure,  which  reads  as  follows : 

"If  the  person  directed  to  appear  submits  an  answer  denying  any  knowledge 
concerning,  or  possession  of,  any  property  which  belonged  to  the  decedent  in 
his  lifetime,  or  shall  make  default  In  answer,  he  shall  be  sworn  to  answer  truly 
all  questions  put  to  him  touching  the  inquiry  prayed  for  in  the  petition.  If 
it  appears  that  the  petitioner  Is  entitled  to  the  possession  of  the  property,  the 
decree  shall  direct  delivery  thereof  to  him.  If  such  answer  alleges  title  to  or 
the  right  to  possession  of  any  property  Involved  In  the  Inquiry,  the  Issue  raised 
by  such  answer  shall  be  heard  and  determined  and  a  decree  made  accord- 
ingly." 

The  answer  does  allege  possession,  custody,  and  title  in  one  of  the 
respondents,  and  sets  forth  the  transaction,  means,  and  sources  of  title, 
with  a  full  statement  of  the  records  thereof  and  place  of  recording. 
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The  respondents,  by  their  answer,  have  made  unnecessary  an  exam- 
ination, and  the  only  remaining  question  before  the  court  is  the  con- 
sideration of  the  trial  of  the  issues  raised  by  the  petition  and  answers. 
This  view  seems  to  be  in  harmony  with  the  Silverman  Case,  87  Misc. 
Rep.  571,  151  N.  Y.  Supp.  382,  and  the  Capria  Case,  89  Misc.  Rep. 
101,  151  N.  Y.  Supp.  385,  wherein  Surrogate  Fowler  discusses  the  sec- 
tions under  consideration.  We  also  have  text-book  authority  in  Hea- 
ton  on  Surrogate's  court,  vol.  2,  page  1055,  as  follows : 

"An  answer  may  be  submitted  by  the  respondent  denying  possession,  or 
unlawful  possession,  or  any  knowledge  of  the  subject-matter,  or  he  may  fall  to 
answer,  In  either  of  which  cases  he  shall  be  examined,  and  a  decree  made  in 
accordance  with  the  facts.  Such  a  decree  will  affect  the  possession  or  right 
to  the  possession  of  the  property  mentioned.  If,  however,  the  respondent  flies 
an  answer  raising  an  issue  of  title,  or  alleges  a  right  to  possession,  then  such 
issue  shall  be  tried  in  the  usual  manner  of  a  trial,  instead  of  an  examination 
being  held.  Such  trial  must  be  before  the  surrogate  or  before  the  surrogate 
and  a  Jury,  as  the  parties  elect." 

The  words  of  Judge  Heaton,  because  of  his  wide  experience,  as  well 
as  his  intimate  laiowledge  of  the  work  of  the  revision  committee,  are 
helpful  in  considering  this  question.  So,  under  the  case  presented,  an 
examination  ought  not  to  be  had,  and  is  therefore  denied. 

The  respondents  demand  settlement  of  issues  and  a  jury  trial.  If 
their  demand  is  to  be  granted,  it  must  be  on  the  theory  that  the  Surro- 
gate's Court  has  concurrent  jurisdiction  with  the  Supreme  Court  in 
this  matter.  It  will  be  necessary  for  a  proper  determination  of  the 
questions  involved  to  determine  the  effect  and  validity  of  the  two 
assignments  of  mortgage  involving  equity  jurisdiction  and  powers, 
which  I  believe  the  Constitution  has  not  yet  vested  in  the  Surrogate's 
Court.  I  am  supported  in  this  view  by  the  opinions  of  surrogates  of 
experience,  who  are  now  serving  on  the  constitutional  convention,  who 
believe  the  jurisdiction  of  the  Surrogate's  Court  is  limited  in  this  re- 
spect, and  have  introduced  in  that  convention  a  proposed  amendment 
to  the  present  Constitution,  giving  to  Surrogate's  Courts  jurisdiction  to 
determine  whatever  question  may  arise  in  proceedings  in  that  court. 
Such  amendment  would  be  unnecessary  if  the  Surrogate's  Court  now 
possessed  that  jurisdiction.  I  am  convinced  that  it  was  not  the  inten- 
tion of  the  Legislature  to  vest  in  the  Surrogate's  Court  the  equity  juris- 
diction which  the  respondents  seek  to  invoke  herein.  I  know  of  no 
authority  to  justify  the  Surrogate's  Court  in  entertaining  a  proceeding 
to  set  aside  conveyances.  This  we  have  assumed  to  be  a  function  of  a 
court  of  equity.  A  situation  is  herein  presented  wherein  the  relief 
sought  by  the  petitioner  is  beyond  the  jurisdiction  of  this  court.  The 
proposed  trial  would  involve  questions  which  we  have  supposed  to  be 
exclusively  within  the  jurisdiction  of  the  Supreme  Court,  and  not  with- 
in the  jurisdiction  of  the  Surrogate's  Court. 

I  believe  the  proceedings  should  be  dismissed,  but,  as  the  law  is  un- 
settled and  the  questions  new,  it  ought  to  be  without  costs  to  either 
party  as  against  the  other.  The  administrator,  if  he  desires  to  pur- 
sue the  matter  further,  may  begin  an  action  in  the  Supreme  Court  for 
the  relief  to  which  he  believes  he  is  entitled,  without  the  embarrassment 
of  jurisdictional  questions  therein  arising.  This  dismissal  is  without 
prejudice  to  the  bringing  of  an  action  in  Supreme  Court 
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m  MisG  Rep.  273) 

ZIMMEBMANN  t.  HALLEB  et  aL 

(Supreme  Court,  Special  Term,  Erie  County.    July  27,  1915.) 

StrBBOGATION  ®=>14 MoRTaAOEB— PATJfENT  TJNDEB  MiSTAKB  OT  FaCT. 

An  owner  of  land  upon  which  there  was  a  mortgage  mortgaged  It  to 
defendant  without  Informing  him  of  the  existence  of  the  first  mortgage. 
Subsequently  he  conveyed  to  plaintiff,  without  informing  plaintiff  of  the 
existence  of  the  second  mortgage.  Neither  plaintiff  nor  defendant  had 
examined  the  records  to  ascertain  the  existence  of  incumbrances.  Plain- 
tiff subsequently  paid  off  the  first  mortgage,  and  then  became  aware  of 
the  existence  of  the  mortgage  to  defendant.  Held,  that  the  plaintiff,  not 
having  personally  assumed  either  mortgage  and  having  paid  off  the  first 
mortgage  as  under  a  mistake  of  fact,  was  entitled  to  be  subrogated  to  the 
rights  of  the  original  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Subrogatton,  Cent  Dig.  §S  35-39;  Dec. 
Dig.  <8=»14.] 

Suit  by  Ajdolph  Zimmermann  agaihst  Henry  Haller  and  another. 
Decree  for  plaintiff. 

Lewis  &  Carroll,  of  Buffalo,  for  plaintiff. 

William  G.  Kilhoffer,  of  Buffalo  (Joseph  P.  Schattner,  of  Buffalo, 
of  counsel),  for  defendant  Haller. 
Carl  H.  Smith,  of  Buffalo,  pro  se. 

TAYLOR,  J.  In  May,  1910,  one  Bausch  purchased  certain  premises 
in  the  city  of  Buffalo  from  the  Elizabeth  White  estate,  and  gave  back 
to  that  estate  a  purchase-money  mortgage  for  $8,500.  This  mortgage 
was  promptly  recorded.  In  June  following  Bausch  quitclaimed  to  one 
William  Speidel.  The  following  October  Speidel  mortgaged  said 
premises  to  the  defendant  Haller  for  $3,500,  and  this  mortgage  was 
promptly  recorded.  In  July  of  the  following  year  Speidel  conveyed 
these  premises  to  this  plaintiff  by  warranty  deed,  which  deed  was  de- 
livered and  recorded.  Between  June  6,  1911,  and  October,  1913,  Zim- 
mermann duly  paid  off  the  $8,500  mortgage  in  full.  When  Speidel 
executed  the  mortgage  to  the  defendant  Haller,  he  fraudulently  mis- 
represented that  Haller's  mortgage  was  a  first  mortgage,  and  when 
Speidel  conveyed  to  Zimmermann  he  fraudulently  misrepresented  to 
the  grantee  that  there  was  no  mortgage  on  the  premises  other  than  the 
$8,500  mortgage.  Neither  Haller  nor  Zimmermann  examined  the  rec- 
ords, and  neither  discovered  the  truth  until  along  in  the  year  1914. 

Zimmermann  sues  Haller  and  the  representative  of  the  White  estate 
to  have  the  $8,500  mortgage  reinstated  for  his  benefit ;  that  is,  that  he 
be  subrogated  to  the  White  estate.  Haller  defends,  claiming,  in  the 
main,  that,  while  he  and  Zimmermann  were  both  unwise  in  not  examin- 
ing the  records,  Zimmermann  is  not  in  a  position  to  be  subrogated. 

The  plaintiff  is  entitled  to  the  equitable  relief  demanded  in  the  com- 
plaint. He  had  not  personally  assumed  or  agreed  to  pay  either  incum- 
brance. It  is  clear  that  the  plaintiff  paid  the  first  mortgage  under  cir- 
cumstances authorizing  the  inference  of  a  mistake  of  fact.  He  is 
therefore  entitled  to  the  relief  demanded,  unless  there  are  superior 
intervening  equities.    Barnes  v.  Mott,  64  N.  Y.  401,  21  Am.  Rep.  625. 

«s»For  other  cases  see  same  topic  A  KBT-NUMBBR  in  all  Kay-Numbwad  DlSMrti  *  Indna* 
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There  are  no  superior  equities.  The  defendant  Haller  is  in  no  way 
prejudiced  if  the  lien  of  the  first  mortgage  be  reinstated.  He  had 
purchased  a  second  mortgage,  and  if  the  plaintiff  obtains  a  judgment 
here  the  defendant  Haller  will  still  have  a  second  mortgage.  He  has 
neither  gained  nor  lost.  His  position  remains  the  same  as  it  was  when 
he  first  acquired  an  interest  in  the  premises.  On  the  other  hand,  if 
the  complaint  is  dismissed,  defendant  Haller  will  have  acquired  an  ad- 
vantage to  which  he  is  not  entitled.  Through  no  act  of  his,  and  solely 
by  reason  of  the  mistake  of  the  plaintiff,  defendant  Haller's  jimior 
mortgage  will  then  have  ripened  into  a  first  mortgage.  In  such  a  situ- 
ation, the  court,  in  the  exercise  of  its  equity  power,  will  reinstate  the 
White  mortgage,  and  permit  the  plaintiff  to  be  subrogated  to  all  the 
former  rights  of  the  mortgagee  thereunder. 

This  disposition  of  the  case  works  exact  justice  between  the  parties 
and  violates  no  rule  of  law.  Subrogation  is,  in  point  of  fact,  simply  a 
means  by  which  equity  works  out  justice  between  man  and  man.  Judge 
Peckham  says,  in  Pease  v.  Egan,  131  N.  Y.  262,  30  N.  E.  102,  that  "it 
is  a  remedy  which  equity  seizes  upon  in  order  to  accomplish  what  is 
just  and  fair  as  between  the  parties" ;  and  the  courts  incline  rather  to 
extend  than  to  restrict  the  principle,  and  the  doctrine  has  been  steadily 
growing  and  expanding  in  importance.  It  is  clear  that,  if  the  plaintiff 
had  paid  off  the  White  mortgage  will  full  knowledge  of  the  defend- 
ant's lien,  he  would  have  been  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee.  Pomeroy,  Equity  Jurisprudence,  §  798;  Sheldon 
on  Subrogation,  §  28 ;  Clute  v.  Emmerich,  99  N.  Y.  342,  2  N.  E.  6.  In 
other  words,  the  plaintiff  would  have  been  entitled  to  an  assignment  of 
the  mortgage ;  and  this  being  so,  it  cannot,  in  this  case,  be  a  matter  of 
controlling  importance  that  he  did  not  know  of  the  defendant's  mort- 
gage. The  court  will  relieve  the  plaintiff  from  the  consequences  of  his 
mistake,  since  no  one  is  prejudiced  by  the  plaintiff's  mistake. 

I  have  not  lost  sight  of  the  fact  that  defendant  Haller  believed  he 
had  purchased  a  first  mortgage,  and  that  he  was  not  aware  of  the  exist- 
ence of  the  White  mortgage  until  some  time  after  it  had  been  cancel- 
ed of  record.  But  such  lack  of  knowledge  is  immaterial.  Whatever 
defendant  Haller  believed  on  the  subject,  the  fact  is  that  he  had  pur- 
chased a  second  mortgage,  which  investigation  of  the  records  would 
have  shown  to  him,  and  it  would  be  inequitable  to  permit  him  to  suc- 
ceed to  the  rights  of  a  first  mortgagee  simply  because  the  plaintiff  had 
failed  to  investigate  the  facts  before  satisfying  the  first  mortgage  lien. 
This  is  another  instance  where  one  of  two  parties  must  suffer  when 
both  are  the  victims  of  a  rascal.  I  place  the  burden  where  I  think  it 
ought  to  be  placed  under  the  law  ,*  but  under  the  circumstances  I  grant 
no  costs. 
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KNOWLTON  BBOS,  ▼.  NEW  YORK  AIR  BRAKE  CO.  et  aL 
(Supreme  C!ourt,  Appellate  Division,  Fourth  Department    July  7,  1915.) 

1.  Water  and  Watkb  Ooubses  ©=160 — Pbesckiptivb  Rioibts— Period. 

To  the  acquisition  of  a  prescriptive  right  to  divert  the  waters  of  a 
stream  by  the  maintenance  of  a  dam,  such  maintenance  must  have  a  dura- 
tion of  20  years. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
{§  193,  186;    Dec  Dig.  «s»160.] 

2.  Waters  and  Water  Courses  <8=>154 — ^Pdrchask  ot  Land— Improvements— 

Dam. 

One  buying  land,  to  which  a  dam  is  affixed  so  as  to  become  a  part  of 
the  realty,  acquires  the  dam  Itself. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
51  167-173 ;  Dec.  Dig.  <g=154.] 
8.  Waters  and  Water  Courses  iS=>160 — Pbebcriptivk  Right— Interruption. 

Where  the  owners  of  land  on  the  south  channel  of  a  stream  diverted 
water  thereto  from  the  north  channel  by  the  construction  of  a  dam,  which 
was  affixed  to  the  realty  oa  the  north  bank  of  the  north  channel,  and 
thereafter  such  land  on  the  north  channel  was  purchased,  the  buyer 
beginning  to  utilize  the  dam  to  furnish  power  to  his  cotton  mill,  such  use, 
continuing  for  5  years,  constituted  an  Interruption  of  any  period  whereby 
the  south  channel  owners  might  have  gained  a  prescriptive  right  to  divert 
the  water. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§1  193, 195;  Dec.  Dig.  <S=»160.] 

4.  Watbms  and  Water  Courses  «=3l60 — Prescriptive  Rights— Interruption. 

Where  the  riparian  owners  of  the  south  and  north  channels  of  a  stream 
owned  a  dam,  which  diverted  water  from  the  north  to  the  south  chan- 
nel, and  upon  the  burning  of  the  mill  of  the  north  channel  owner,  so  that 
he  had  no  occasion  to  use  the  water,  the  dam  was  thereafter  allowed  to 
stand,  Its  mere  standing,  having  effect  to  divert  the  water  into  the  south 
channel,  was  not  a  sufficient  adverse  user  of  the  water  by  the  south  chan- 
nel owner  as  to  estab4ish  a  prescriptive  right  to  divert  it,  since  the  north 
channel  owner's  failure  to  use  his  riparian  rights  after  the  burning  of 
his  mill,  for  power  purposes,  could  not  deprive  him  of  them,  unless  the 
south  channel  owners  initiated  a  new  claim  of  right  to  divert  the  waters 
other  than  that  effected  by  the  dam  Jointly  owned. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
f&  193,  195;  Dec.  Dig.  <S=160.] 

6.  Waters  and  Water  Courses  i®=»167 — Construction  of  Dam— Trespass. 

Where  the  owner  of  one  bank  of  a  stream  constructs  a  dam,  which  rests 
npoa  the  other  bank,  not  owned  by  him,  the  action  Is  a  trespass,  giving  a 
cause  of  action  to  the  owner  of  the  land  against  which  the  dam  abuts. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
II  192,  194-202 ;   Dec.  Dig.  <e=»167.] 

&  Waters  and  Water  Courses  €=»  176— Acquisition  and  User  of  Dam. 

Where  a  dam  is  constructed  across  a  stream  resting  on  laud  not  owned 
by  the  builder,  and  thereafter  such  land  is  sold  to  one  who  makes  use  of 
the  dam  and  does  not  exercise  his  right  to  take  it  down,  he  cannot  there- 
after maintain  an  action  for  trespass  by  such  dam. 

[Kd.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§!  237-243 ;   Dec.  Dig.  ®=>176.] 

7.  Waters  and  Water  Courses  ®=»176 — Naturai,  Water  Coursbj— Diversion 

— Right  op  Action. 

Where  a  dam  was  built  across  a  stream  abutting  on  land  not  owned  by 
the  builder,  the  effect  of  which  was  to  divert  water  to  the  south  shore 
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and  channel  owned  by  the  builder,  and  the  land  on  which  It  Illegally  abut- 
ted was  thereafter  sold,  and  the  owner  allowed  the  dam  to  remain  and 
the  water  to  run  into  the  south  channel,  he  had.  no  right  of  action  for 
diversion  against  the  builder;  his  remedy  being  to  take  down  the  dam. 
[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Coit.  Dig. 
Si  237-243 ;  Dec.  Dig.  «=>176w] 

8.  Wateks  and  Water  Courses  €=>156 — Convetances— Rkstkictivk  Cove- 

nanx^Effeot. 

Where  a  riparian  owner  owned  two  parcels  of  land,  and  in  the  convey- 
ance to  him  of  one  there  was  a  reservation  to  the  grantor  of  the  right  to 
maintain  and  repair  a  dam,  which  had  been  Illegally  constructed  abutting 
against  the  other  parcel  of  the  grantee's  land,  such  reservation  as  to  the 
first  parcel  did  not  affect  his  right  as  owner  of  the  second  parcel  to  abate 
the  dam. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
{§  168,  174-183;   Dec.  Dig.  <8=»156.] 

9.  Tenancy  in  Common  €=>15 — Adverse  Possession — "Ousteb." 

The  use  by  tenants  In  common  of  a  dam  could  not  be  adverse  to  a 
cotenant  until  there  was  an  ouster  of  such  cotenant,  which  is  an  act  of 
exclusion  unequivocal  in  character,  since  the  entry  and  possesslcxi  of  one 
tenant  in  common  Is  deemed  the  entry  and  possession  of  all,  and  not  a 
disseisin. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in  Common,  Cent.  Dig.  H 
42-52 ;   Dec.  Dig.  «=»16. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Ouster.] 

10.  Covenants  €=>51 — Convetances— Change  of  Pbopebtt  Benefited. 

Where  a  riparian  owner  conveyed  part  of  his  lands,  by  restrictive  cove- 
nant forbidding  the  grantee  to  make  any  use  of  the  land  for  hydraulic 
purposes,  which  covenant  was  made  for  the  benefit  of  the  grantor's  lands 
on  the  other  side  of  the  river,  by  a  subsequent  deed  conveying  to  a  third 
person  the  grantee  could  not  substitute  other  property  as  that  benefited. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  {  60 ;  Dec.  Dig. 
«=>61.] 

11.  Covenants     ^=>51 — Constbuction— Restbictive     Covenant— Effect    of 
Grantee's  Restbiction. 

Where  the  grantor  of  riparian  lands  by  covenant  restricted  the  right  ot 
the  grantee  to  erect  hydraulic  works,  which  covenant  was  intended  for 
the  benefit  of  the  grantor's  remaining  lands,  and  thereafter  the  grantee.  In 
conveying  the  lands,  attempted  to  make  a  restrictive  covenant  for  the 
benefit  of  other  property,  such  act  of  the  grantee  was  unavailing. 

[Ed.  Note. — ^For  other  cases,  see  Covenants,  Cent  Dig.  {  50;  Dea  Dig. 
«=>61.] 

12.  Covenants  ®=>103 — Restbictive  Covenant — ^Waives. 

Where  lands  were  conveyed  subject  to  restrictive  covenant  that  they 
might  not  be  used  for  hydraulic  purposes,  and  thereafter  the  grantee's 
successor  made  a  large  Investment  in  a  cotton  mill  operated  by  water 
power,  the  grantor  and  his  successors  consenting  to  waive  the  restriction 
to  secure  the  erection  of  the  mill,  such  waiver  or  consent  waived  and 
destroyed  the  restriction  on  the  granted  lands  altogether. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  {  169;  Dec.  Dig. 
<S=>103.] 

13.  Covenants  «=>103 — Constbuction— Restrictive  Covenant. 

Where  a  riparian  owner  conveyed  part  of  his  lands,  by  restrictive  cove- 
nant prohibiting  the  erection  tliereou  of  hydraulic  works,  and  tiiereafter 
conveyed  to  his  grantee's  successor  In  title  the  river  bed  surrounding  the 
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lands   conveyed   under  restriction,   such  second   conveyance  restored  to 
the  lands  first  conveyed  the  riparian  rights  withheld  by  the  restriction. 
[Ed.  Note. — For  other  cases,  see  Covenants,  Cent.  Dig.  1 196;  Dec.  Dig. 
«=»103.] 

14.  Covenants  4=»51 — Restbiotivii  Covenants— CoNSTBtrcmoir. 

Where  riparian  lands  are  conveyed,  restricted  by  covenant  forbidding 
the  erection  of  hydraulic  works  thereon,  such  covenant  is  not  of  Itself  an 
■  agreement  or  consent  to  the  diversion  of  the  natural  flow  of  the  stream  to 
the  other  bank. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent.  Dig.  {  60 ;  Dec.  Dig. 
<8=>51.] 

15.  Covenants  «s>51 — Covenant  Against  Htdbatjuc  Works— Effect. 

Where  the  owner  of  riparian  lands  on  both  sides  of  a  stream  conveyed 
those  on  one  side,  by  restrictive  covenant  forbidding  the  grantee  and  his 
successors  to  erect  hydraulic  works  thereon,  which  covenant  was  intended 
to  prevent  competition  with  mills  of  the  grantor  on  the  other  side  of  the 
stream,  such  restrictive  covenant  could  not  be  enforced  against  a  succes- 
sor of  the  grantee,  operating  a  manufacture  of  a  sort  not  in  existence  at 
the  time  the  covenant  was  made,  and  not  competing  with  the  business 
which  the  grantor's  successor  In  title  then  carried  on. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  i  60;  Dec  Dig. 
«=»51.] 

16.  Covenants  «=5>51 — Eipabian  Owneb— Riohto. 

Where  riparian  lands  were  conveyed  subject  to  a  restrictive  covenant 
forbidding  the  erection  of  hydraulic  works  thereon,  the  grantee  neverthe- 
less had  the  right  to  Insist  that  the  water  naturally  appurtenant  to  the 
stream  should  flow  therein  against  his  shore,  so  that  the  restrictive  cove- 
nant could  not  be  construed  as  giving  a  right  to  the  grantor,  and  his  suc- 
cessors to  divert  water  from  the  grantee's  shore  to  their  channel  by  means 
of  a  dam. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent.  Dig.  (  50;  Dec.  Dig. 
<8=»51.] 

17.  Covenants  ^»61— Restbiotivb  Covenant— Constbttction. 

Where  a  riparian  owner  of  mills  on  the  south  diannel  of  a  stream  con- 
veyed laud  on  the  north  channel,  by  restrictive  covenant  forbidding  the 
erectl<m  of  hydraulic  works  thereon,  U  such  restriction  could  be  construed 
88  giving  the  grantor  a  right  to  divert  water  by  a  dam  to  the  south  chan- 
nel. It  would  also  be  construed  as  intended  to  beneflt  the  lands  of  the 
grantor  on  the  south  channel  of  the  stream,  and  not  those  of  other  mill 
owners  on  such  channel,  to  whom  he  had  previously  conveyed  the  proper- 
ties by  perpetual  lease,  reserving  a  purely  nominal  rent  of  one  peppercorn 
a  year,  with  right  of  re-entry  for  breach. 

[Ed.  Not& — For  other  cases,  see  Covenants,  Cent.  Dig.  |  60 ;  Dec:  Dig. 
<8=>61.] 

18.  Covenants  «=>77— Restbictivb  Covenant— Enfokcement  bt  Pabtt  Not 
Intenoed  to  Benefit. 

Where  riparian  lands  were  conveyed,  subject  to  restrictive  covenant 
forbidding  the  erection  of  hydraulic  works  thereon,  owners  of  property 
not  Intended  to  benefit  thereby  could  not  enforce  it 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  ${  77-89;  Dec, 
Dig.  «=>77.] 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  Knowlton  Bros,  against  New  York  Air  Brake  Company, 
George  A.  Lance,  the  Watertown  Light  &  Power  Company,  James  B. 
Wise,  the  Case  Lumber  &  Roofing  Company,  and  others.  Judgment 
for  plaintiff,  and  the  named  defendants  appeal;  the  New  York  Air 
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Brake  Company  also  appealing  from  an  order  denying  its  motion  to 
correct  the  judgment  in  reference  to  certain  taxable  disbursements. 
Reversed,  and  new  trial  ordered. 

Black  river  flows  through  the  dty  of  Watertown  In  a  course  from  east  to 
west.  It  is'  divided  Into  two  channels  at  that  point  by  a  large  island,  now 
known  as  Beebee's  Island.  There  is  a  fall  in  each  channel  on  each  side  of  the 
island,  which  has  been  availed  of  since  near  the  beginning  of  the  last  century 
for  the  development  of  water  powers.  Plaintiff  owns  mills  on  the  south  shore 
of  tlie  south  channel,  the  defendant  the  New  York  Air  Brake  Company  a 
manufacturing  plant  upon  the  Island,  and  the  defendant  the  Watertown  Elec- 
tric light  &  Power  Company  a  power  plant  on  the  north  shore  of  the  north 
channel  opposite  the  island.  These  are  the  principal  power  owners,  but  the 
other  defendants  also  own  smaller  powers,  some  on  one  channel  and  some  on 
the  other,  and  the  defendants  together  own  all  the  water  powers  at  this  loca- 
tion, and  all  the  land  upon  which  powers  can  be  developed. 

This  action  was  begun  to  restrain  the  defendant  the  New  York  Air  Brake 
Company  from  increasing  its  development,  so  as  to  use  and  appropriate  more 
of  the  water  of  the  river  than  it  had  formerly  done,  and  also  to  determine  and 
define  the  rights  and  limits  of  all  the  parties  to  take  and  use  the  water  ot 
the  river  for  power  purposes.  At  the  time  this  action  was  begun,  and  since 
the  year  1869,  dams  have  existed  across  each  channel  near  the  head  of  the 
island,  which  have  created  in  the  river  above  them  a  common  pond.  There  is 
also  a  lower  dam  across  the  south  channel,  below  the  lands  of  the  parties  to 
this  action,  and  below  the  water  rights  Involved ;  but  no  question  is  presented 
in  this  case  as  to  the  powers  and  water  rights  upon  such  lower  dam. 

In  1806  Jonathan  Cowan  acquired  title  to  all  the  lands  on  the  south  shore  of 
the  river  at  the  location  in  question,  and  the  whole  of  the  island.  He  there- 
fore owned  and  controlled  the  water  rights  on  both  sides  of  the  south  chan- 
nel and  those  appurtenant  to  the  north  bank  of  the  island  to  the  center  of  the 
north  channel.  He  did  not  own  any  land  on  the  north  shore  of  the  north 
channel.  He  first  built  a  dam  across  the  south  channel  considerably  farther 
down  the  stream  than  the  present  dam.  He  erected  several  mills,  taking  their 
power  from  this  dam,  and  from  time  to  time  sold  them ;  his  conveyances  being 
almost  uniformly  in  the  form  of  perpetual  lease,  reserving  a  rent  of  one  pep- 
percorn, payable  at  a  certain  date  annually.  If  demanded.  He  also  inserted 
covenants  on  the  part  of  the  grantees  for  the  payment  of  taxes,  the  repair  of 
the  dam  and  the  flumes,  and  reser\-ed  a  right  of  re-entry  for  breach  of  these 
covenants,  or  for  nonpayment  of  the  rent  reserved.  Having  established  these, 
mills,  he  sold  and  conveyed  all  of  them,  except  a  woolen  mill,  prior  to  1822. 
They  were  all  located  on  the  south  shore  of  the  south  channel.  He  bad  at 
that  time  established  no  mills  on  the  south  shore  of  the  island. 

In  1822  he  conveyed  to  Thomas  Mosher  by  perpetual  lease  the  east  end  of  - 
the  Island,  being  about  one-half  thereof,  t>oundlng  the  grant  by  low-water  mark 
at  all  points  where  the  island  touched  the  river,  except  that  part  of  the  north 
shore  which  was  west  of  the  falls  in  the  north  channel,  where  he  bounded  (he 
grant  by  the  top  of  the  high  bank.  This  deed  or  perpetual  lease  contained  the 
following  covenant  on  the  part  of  Mosher:  "And  the  said  party  of  the 
second  part,  for  and  In  consideration  of  the  covenants  above  mentioned, 
for  himself,  his  heirs,  e.xecutors,  and  administrators,  doth  covenant,  grant, 
promise,  and  agree  to  and  with  the  party  of  Uie  first  part,  his  heirs 
and  assigns,  that  be  will  not  erect,  build,  construct,  or  carry  on  any 
hydraulic  or  water  works  upon  the  above-described  premises  of  any 
nature  or  kind  whatsoever,  and  that  he,  the  said  party,  of  the  second  part, 
will  build,  construct,  and  erect  a  dwelling  house  upon  the  said  premises  within 
one  year  from  this  date  to  be  worth  $100,  and  that  he  wlU  at  all  times  and 
on  all  occasions  hereafter  permit  the  said  Cowan  to  go  onto  the  rocks  at  the 
water's  edge,  and  to  build  onto  said  rocks  a  dam,  and  the  privilege  of  passing 
'  and  repassing  to  and  from  in  order  to  build,  rebuild,  or  repair  said  dam,  with- 
out let,  hindrance,  or  molestation."  Mosher  continued  to  own  these  lands 
until  October  31,  1825,  when,  by  the  same  form  of  peri)etual  lease,  he  con- 
veyed the  same  lands  by  the  same  description  to  Chlllingswortb  Colwell  and 
Otis  Colwell,  and  the  grantees  also  'covenanted  not  to  erect  on  the  lands  any 
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hydraulic  works,  and  also  made  a  covenant  in  reference  to  tlie  dam  as  here- 
after stated. 

By  warranty  deed  dated  January  16, 1827,  Cowan  conveyed  to  said  Colwell 
and  Colwell  all  the  land  In  the  river  bed  surrounding  the  lands  conveyed  to 
Mosher  to  the  center  of  the  channel  of  the  river  in  both  channels,  including  the 
land  out  of  water  and  under  water.  This  deed  contained  a  clause  as  follows: 
"That  no  right  is  hereby  conveyed  to  the  said  parties  of  the  second  part,  their 
heirs  or  as8it;ns,  to  erect  any  works  for  the  grinding  of  any  species  of  grain  or 
any  works  for  the  carding  or  manufacture  of  any  species  of  animal  wool.  And 
It  is  hereby  further  understood  that  this  conveyance  is  not  to  Interfere  with 
any  grants  heretofore  made  by  the  said  Jonathan  to  any  person  or  persons, 
including  the  right  of  repairing  and  keeping  at  its  present  elevation  the  dam 
at  the  head  of  the  island  across  the  main  stream,  with  the  wing  running  from 
the  main  dam  to  the  head  of  the  island,  and  for  that  purpose  of  passing  and 
repassing  on  the  above-described  premises,  doing  as  little  damage  as  possible." 

On  the  same  dayj  January  16,  1827,  Colwell  and  Colwell  by  full-covenant 
deed  conveyed  to  Levi  Beebee  all  the  lands  which  Cowan  had  conveyed  to 
Mosher,  except  a  small  lot  30  feet  wide  on  the  Island  shore  of  the  south  chan- ' 
nel,  and  all  the  river  bed  which  he  had  conveyed  to  Colwell  and  Colwell.  The 
covenant  against  hydraulic  works  was  not  Included  in  this  deed,  but  the  deed 
did  Include  the  following  clause:  "It  being  expressly  understood,  anything  in 
this  Instrument  to  the  contrary  notwithstanding,  that  no  right  is  conveyed  to 
the  said  party  of  the  second  part,  his  heirs  or  assigns,  to  erect  any  works  for 
the  grinding  of  any  species  of  g^aln  or  the  carding  and  manufacture  of  animal 
wool.  It  is  also  further  understood  that  the  parties  of  the  first  part  resen'e 
to  themselves  the  right  of  repairing  and  keeping  at  its  present  elevation  the 
dam  at  the  head  of  the  island  across  the  main  stream,  with  the  wing  running 
from  the  main  dam  to  the  head  of  the  Island,  and  for  that  puri)0se  of  passing 
and  repassing  on  the  above-described  premises,  doing  as  little  damage  as  pos- 
sible." 

Prior  to  this,  and  on  July  8,  1824,  Cowan  had  conveyed  by  perpetual  lease 
to  Northrup  &  Holt  the  tannery  lot,  so  called,  on. the  south  shore  of  the  island, 
which  had  not  been  Inclnded  in  the  deed  to  Mosher.  In  thia  lease  Cowan 
covenanted  to  keep  In  repair  the  dam  across  the  south  channel,  and  also  "that 
he  win  keep  In  good  repair  the  dam  erected  across  the  main  stream  above  the' 
mill  seat  forever  hereafter,  aqd  rebuild,  it  necessary,  at  his  own  cost  and 
expense." 

Beebee  in  1828  acquired  title  to  the  lands  on  the  north  shore  of  the  north 
channel,  extending  westerly  as  far  as  the  westerly  line  of  Mosher's  land  on  the 
island,  and  extending  easterly  above  the  head  of  the  island,  and  above  and 
beyond  the  dam  which  Cowan  had  erected  across  the  main  channel  in  or  about 
the  year  1824.  Beebee  thereupon  erected  a  cotton  mill  upon  the  north  shore 
of  the  island  on  the  Mosher  land,  and  cut  in  the  rocks  a  channel  to  the  liver 
at  a  point  south  of  the  east  end  of  the  Island,  and  took  water  from  that  point 
from  the  south  channel  to  run  his  cotton  mill.  This  cotton  mill  was  destroyed 
by  Ore  In  1833,  and  was  never  rebuilt,  and  there  has  since  been  no  tise  of  water 
power  on  the  north  shore  of  the  Island. 

In  1869  a  freshet  destroyed  both  of  the  Cowan  dams,  and  thereupon  all  the 
predecessors  in  title  of  the  parties  to  this  action  entered  Into  a  contract  by 
which  the  dams  were  to  be  rebuilt  at  once,  the  one  on  the  north  channel  to  be 
planned  and  located  by  the  owners  upon  that  chaoinel,  and  one  Luther  J.  Dor- 
win,  an  attorney  at  law,  was  appointed  and  authorized  to  make  an  examiiia- 
tion  of  the  title  of  each  of  the  parties  in  and  to  water  rights  upon  these  dams, ' 
and  to  report  the  rights  and  Interests  of  the  several  parties.  The  agreement 
provided  that  the  expense  of  the  reconstruction  of  these  dams  and  of  tlieir' 
future  maintenance  should  be  apportioned  between  the  parties  In  accordance- 
with  their  respective  Interests  in  the  water  power  as  found  and  reported  by  the 
said  Dorwin.  The  dams  were  reconstructed  at  once ;  the  one  on  the  north  chan- 
nel being  located  further  downstream  than  the  original  Cowan  dam.  Dorwin' 
took  about  a  year  to  Investigate  the  titles,  and  Anally  made  a  report  to  the  gen-, 
eral  effect  that  the  riparian  rights  naturally  appurtenant  to  the  shores  of  the. 
Island  anri  of  the  north  and  south  banks  still  existed,  unaffec^'d  by  the  con-," 
x'eyances  or  otherwise,  and  that  the  owners  on  ea<^  of  the  main  shores  of  the' 
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river  were  entitled  to  the  use  ot  the  water  on  the  north  shore  to  the  north 
half  of  the  north  channel,  and  on  the  south  shore  to  the  south  half  of  the  south 
channel,  and  on  each  of  the  shores  of  the  island,  from  the  shores  of  the  Island 
to  the  center  of  the  channel  on  each  side,  and  that  thus  the  owners  on  each 
shore  were  entitled  to  the  use  of  one-fourth  of  the  water  of  the  river,  and  on 
that  basis  he  apportioned  among  the  several  owners  the  cost  of  the  reconstruc- 
tion of  the  dams  and  of  their  future  maintenance.  The  owners  paid  upon 
that  basis  for  the  cost  of  the  new  dams,  and  have  since  paid  on  that  basis  for 
their  maintenance  and  repair.  The  Dorwln  agreement  provided,  however, 
that  Dorwin's  report  should  not  change  or  affect  the  legal  rights  of 
the  parties,  to  water  rights,  but  should  determine  only  the  apparent  right  of 
each  party,  and  that,  whenever  thereafter  it  should  he  determined  in  any  com- 
petent manner  that  the  rights  of  any  of  the  parties  were  different  than  as  found 
by  Dorwln,  there  should  be  a  readjustment  of  the  amounts  paid  for  the  con- 
struction of  the  dams  and  their  maintenance  accordingly,  but  that  until  such 
a  determination  the  imities  should  use  the  water  and  pay  for  the  maintenance 
of  the  dams  In  accordance  with  their  interest  in  the  water  powers  as  shown 
by  the  Dorwln  report 

The  referee  has  found.  In  substance,  that  Cowan  elected  to  develop  on  the 
south  channel  all  the  waters  of  the  river  to  which  he  was  entitled,  including 
the  south  half  of  the  north  channel ;  also  that  plaintiff  and  its  predecessors  in 
title  on  the  south  shore  of  the  south  channel  have  acquired  by  prescription 
the  right  to  divert  all  the  waters  of  the  north  channel  into  the  south  channel, 
■except  a  limited  quantity  which  has  been  used  on  the  north  shore  of  the  north 
channel  since  about  the  year  1840.  He  has  also  found  that  the  restriction 
against  hydraulic  works  upon  the  Mosher  land  is  still  in  force,  and  prevents 
the  defendant  the  New  Tork  Air  Brake  Company  from  developing  any  hydrau- 
lic works  upon  the  Mosher  land  which  It  now  owns,  or  upon  the  north  shore 
of  the  Island. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Elon  R.  Brown,  of  Watertown,  for  appellants  New  York  Air  Brake 
Co.  and  Case  Lumber  &  Roofing  Co. 

Arthur  C.  Rounds,  of  New  York  City,  for  appellant  Watertown 
Light  &  Power  Co. 

W.  W.  Kelley,  of  Watertown,  for  appellant  Wise. 

George  S.  Hooker,  of  Watertown,  for  appellant  Lance. 

Edward  N.  Smith,  of  Watertown  (Pardon  C.  Williams,  of  Water- 
town,  and  Louis  L.  Waters,  of  Syracuse,  of  counsel),  for  respondent. 

FOOTE,  J.  [1-4]  Assuming  that  when,  as  early  as  1824,  Cowan 
extended  his  dam  across  the  north  half  of  the  north  channel  and  abut- 
ted it  against  the  north  bank  on  lands  which  he  did  not  own,  it  was  his 
intention  to  divert  the  waters  of  the  north  channel  into  the  south  chan- 
nel for  the  benefit  of  water  lots  or  powers  on  that  channel,  as  the  ref- 
eree has  found,  still  no  prescriptive  right  to  so  divert  the  water  could 
arise  until  he  had  continued  to  maintain  this  dam  and  divert  the  water 
for  20  years.  We  must  assume  on  the  evidence  and  findings  that  this 
dam  was  not  extended  to  the  north  bank  earlier  than  the  beginning  of 
the  year  1824.  In  January,  1828,  Beebee  acquired  title  to  the  north 
half  of  the  north  channel  on  which  this  dam  stood.  If  the  dam  was  so 
affixed  as  to  become  part  of  the  realty,  he  then  owned  the  dam  itself. 
He  began  at  once  to  utilize  this  dam  to  furnish  power  to  his  cotton  mill, 
and  continued  to  so  use  it  until  the  cotton  mill  burned  in  1833,  with- 
out objection,  so  far  as  appears,  from  the  owners  on  the  south  channel. 
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This  certainly  interrupted  any  claim  on  the  part  of  the  south  channel 
owners  to  divert  all  the  water  into  that  channel.  Certainly  during  this 
period  the  south  channel  owners  were, not  maintaining  this  dam  ad- 
versely to  Beebee.  It  was  then  Beebee's  dam,  and  he  used  it  as  much 
as  did  the  south  channel  owners.  At  the  time  the  cotton  mill  burned 
in  1833  we  think  the  legal  relations  between  the  south  channel  owners 
and  Beebee  in  respect  of  this  dam  were  practically  the  same  as  if  they 
and  Beebee  had  originally  joined  in  its  construction.  If  this  be  so,  then 
Beebee  and  his  successors  in  title  to  the  east  end  of  the  island  and 
to  the  north  shore  pf  the  north  channel  did  not  thereafter  lose  any  of 
their  riparian  rights  along  the  north  channel  by  failure  to  make  use  of 
them  for  power  purposes,  unless  the  south  channel  owners  did  some- 
thing to  initiate  anew  a  claim  of  right  to  divert  the  north  channel  waters 
into  the  south  channel. 

The  evidence  does  not  disclose  any  act  on  the  part  of  the  south 
channel  owners  of  that  character.  They  did,  it  is  claimed,  use  the 
water,  but  not  to  the  injury  of  the  north  channel  owners,  who,  until 
1840,  had  no  use  for  the  water,  and  therefore  no  occasion  to  object  to 
any  use  which  others  might  make  of  it.  In  1840  the  dam  was  pierced, 
and  a  flume  and  wing  dam  constructed  to  supply  the  checkered  mill  on 
the  north  shore  of  the  north  channel.  No  attempt  was  made  to  prevent 
this  by  any  of  the  south  channel  owners,  nor  did  they  object  or  ques- 
tion the  right  so  to  do.  The  dam  at  that  time  had  not  been  in  existence 
for  20  years.  If  the  adverse  user  was  interrupted  by  Beebee's  purchase 
of  the  land  on  which  the  dam  rested  and  abutted,  and  his  use  of  the 
dam  until  1833,  and  no  new  adverse  user  as  against  the  north  channel 
owners  was  initiated  after  that  time,  then  we  think  the  mere  continued 
standing  of  the  dam  thereafter,  even  if  its  effect  was  to  divert  the  water 
into  the  south  channel,  was  not  adverse,  or  sufficient  to  establish  an  ad- 
verse claim  on  the  part  of  the  south  channel  owners,  although  continued 
for  more  than  20  years.  Conabeer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  156  N. 
Y.  474,  51  N.  E.  402 ;  3  Famham  on  Waters,  §  2294 ;  Townsend  v.  Mc- 
Donald, 12  N.  Y.  382,  64  Am.  Dec.  508;  Gould  on  Waters  (3d  Ed.)  § 
204;  Burnham  v.  Kempton,  44  N.  H.  78;  Brown  v.  Bowen,  30  N.  Y. 
519,  86  Am.  Dec.  406;  Washburn  on  Easements,  p.  152. 

[5]  The  great  and  leading  fact  upon  which  the  finding  of  an  adverse 
user  against  the  north  channel  owners  rests  is  the  construction  by 
Cowan  of  this  dam  across  the  north  channel  upon  and  against  lands 
which  he  did  not  own.  This  was  a  trespass,  and  afforded  a  cause  of 
action  in  favor  of  the  owner  of  the  land  against  which  the  dam  abut- 
ted.   Bliss  v.  Rice,  17  Pick.  (Mass.)  23. 

[8-8]  But  clearly,  after  Beebee  became  the  owner  of  the  land  on 
which  the  dam  rested  and  the  shore  against  which  it  abutted,  and  had 
for  4  years  himself  made  use  of  the  water  stored  up  by  this  dam,  he 
could  not  then  have  maintained  an  action  against  any  south  channel 
owner.  He  had  become  the  owner  of  the  dam  and  had  applied  it  to  his 
own  use.  If  he  saw  fit  to  allow  the  dam  to  remain,  and  not  to  make  use 
of  the  power  so  developed,  but  allowed  the  water  to  run  into  the  south 
channel,  certainly  that  afforded  him  no  cause  of  action.  If  he  wished 
to  prevent  it,  he  had  simply  to  take  down  his  dam,  and  ^s  owner  of  the- 
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land  on  the  north  shore  against  which  the  dam  abutted  he  had  the  right 
to  take  it  down,  notwithstanding  the  reservation  contained  in  the  deed 
to  him  of  the  east  end  of  the  island  to  permit  Cowan  and  his  successors 
to  maintain  and  repair  the  dam.  This  reservation  did  not  affect  him 
as  owner  on  the  north  shore.  So  it  seems  to  us  that  the  elements  for 
establishing  a  prescriptive  right  in  favor  of  the  south  channel  owners 
after  1833  are  lacking  in  this  case. 

[9]  Beebee,  at  about  the  time  he  acquired  title  to  the  land  on  which 
the  (km  rested,  also  purchased  other  land  which  Cowan  owned  oit  the 
south  shore  of  the  island,  which  had  water  rights,  and  lands  on  the 
lower  end  of  the  island  on  the  south  channel.  Thus  he  had  a  motive 
and  direct  personal  interest  to  maintain  the  dam  across  the  north  chan- 
nel, in  so  far  as  it  benefited  these  water  powers  of  his  on  the  south 
channel.  If  Beebee  was  not  the  sole  owner  of  this  dam,  he  had  such  an 
interest  in  it  as  would  make  him  a  tenant  in  common  with  the  other 
south  channel  owners,  and  until  these  other  owners  did  something 
equivalent  to  an  ouster  of  Beebee  or  his  successors  there  was  nothing 
adverse  to  them  in  the  use  which  the  south  channel  owners  made  of  the 
dam.  The  entry  and  possession  of  one  tenant  in  common  is  deemed  the 
entry  and  possession  of  all,  and  not  a  disseisin.  There  is  no  ouster,  un- 
less there  are  acts  of  exclusion  of  other  owners  unequivocal  in  char- 
acter. Warren  v.  Westbrook  Mfg.  Co.,  86  Me.  32,  29  Atl.  927,  26  L. 
R.  A.  284;  Northrop  v.  Wright,  24  Wend.  221 ;  Culver  v.  Rhodes,  87 
N.Y.  348. 

Assuming,  however,  that  the  covenants  and  restrictions  in  the  deed 
to  Mosher  were  intended  to  provide  for  the  construction  of  a  dam 
across  the  north  channel  to  divert  the  waters  of  that  channel  into  the 
south  channel,  we  are  of  opinion  that  plaintiff  is  not  in  a  position  to  in- 
voke the  equitable  jurisdiction  of  this  court  to  restrain  the  defendant 
the  New  York  Air  Brake  Company  from  the  erection  of  hydraulic 
works  upon  the  Mosher  lands  for  the  following  reasons : 

(1)  Because  the  restriction  against  hydraulic  works  was  waived  and 
abrogated  by  the  subsequent  vesting  in  Colwell  and  Colwell,  after  they 
purchased  the  Mosher  lands,  of  the  title  to  the  surrounding  river  bed, 
and  the  acquiescence  and  apparent  consent  of  all  parties  then  inter- 
ested in  the  Beebee  cotton  mill  development. 

(2)  It  does  not  appear  that  the  purpose  of  the  north  channel  dam  was 
to  divert  north  channel  waters  rather  than  to  create  a  better  head  at 
the  south  channel  dam,  or  to  prevent  the  south  channel  dam  from  di- 
verting its  waters  into  the  north  channel. 

(3)  That  the  restriction  against  hydraulic  works,  if  intended  to  pro- 
vide for  diverting  north  channel  waters  into  the  south  channel,  was  not 
intended  for  the  benefit  of  lands  now  owned  by  the  plaintiff,  and  did 
not  create  an  easement  in  favor  of  those  lands,  but,  as  is  more  probable, 
was  for  the  benefit  of  Cowan's  remaining  lands  on  the  south  shore  of 
the  island,  in  which  plaintiff  is  not  now  interested. 

We  will  take  up  these  questions  in  the  order  stated  above. 

First.  It  is  claimed  by  plaintiff,  and  has  been  found  by  the  referee, 
that  the  covenant  in  the  deed  from  Cowan  to  Mosher  of  November  9, 
1822,  oi  the  east  end  of  the  island,  against  the  erection  on  tlie  land  con- 
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veyed  of  any  hydraulic  works,  is  still  operative,  and  that  plaintiff  is 
vested  with  the  right  to  enforce  it,  and  to  prevent  the  defendant  the 
New  York  Air  Brake  Company  from  making  any  hydraulic  develop- 
ment on  the  end  of  the  island.  At  the  time  this  deed  was  made  Cowan 
had  parted  with  all  his  lands  on  the  south  shore  of  the  south  channel, 
except  the  woolen  mill  lot.  He  had,  however,  some  remaining  lands 
on  the  south  shore  of  the  island.  The  deed  to  Mosher  was  limited  to 
the  upland,  and  did  not  convey  any  of  the  land  under  water  surround- 
ing the  east  end  of  the  island  in  either  channel. 

On  January  16,  1827,  Cowan  conveyed  to  Colwell  and  Colwell  the 
lands  under  water  in  both  channels  surrounding  the  lands  previously 
conveyed  to  Mosher.  This  deed  states  that  it  does  not  convey  to 
the  grantees  the  right  to  erect  any  works  "for  the  grinding  of  any 
species  of  grain  or  any  works  for  carding  or  manufacturing  of 
any  species  of  animal  wool."  Colwell  and  Colwell  had  previously,  and 
on  October  31,  1825,  acquired  from  Mosher  all  the  upland  on  the  east 
end  of  the  island  which  he  had  acquired  from  Cowan,  and  this  fact 
is  recited  in  the  deed  from  Cowan  to  Colwell  and  Colwell.  So  Cowan 
knew,  when  he  conveyed  to  Colwell  and  Colwell  the  land  under  water, 
that  they  were  also  the  owners  of  the  adjoining  land  out  of  water.  On 
the  same  day,  January  16, 1827,  Colwell  and  Colwell  conveyed  to  Beebee 
all  this  east  end  of  the  island,  together  with  all  the  land  in  the  bed  of 
the  river  surrounding  the  same.  In  the  deed  from  the  Colwells  to  Bee- 
bee  there  is  no  covenant  against  the  erection  of  hydraulic  works  upon 
the  land  conveyed ;  but  it  did  contain  a  clause  that  no  right  is  conveyed 
to  erect  any  works  for  the  grinding  of  grain  or  carding  or  manufacture 
of  any  species  of  animal  wool. 

It  is  the  contention  of  the  defendant  the  New  York  Adr  Brake  Com- 
pany that  the  deed  from  Cowan  to  the  Colwells  of  the  land  under  water 
was  intended  to  vest  in  the  Colwells  the  water  rights  appurtenant  to 
the  head  of  the  island  in  both  channels.  This  contention  is  based,  in 
part,  upon  the  fact  that  it  contains  a  restriction  against  works  for 
grinding  grain  or,  manufacturing  animal  wool,  thus,  in  effect,  author- 
izing the  use  of  the  power  for  any  other  purpose ;  that  it  was  made  in 
preparation  for  vesting  in  Beebee  the  head  of  the  island,  to  enable  him 
to  construct  the  cotton  mill,  and  to  use  the  power  to  operate  that  mill ; 
and  that  Beebee  proceeded  to  make  that  use  of  it,  without,  so  far  as  ap- 
pears, objection  from  any  source.  The  evidence  is  ample  to  sustain 
a  finding  that  Beebee  at  least  did  so  understand  the  effect  of  Cowan's 
deed  to  the  Colwells,  for  otherwise  his  large  investment  was  made 
without  having  any  water  power  which  he  could  rightfully  use  to  drive 
his  mill. 

It  is  plaintiff's  contention  that  the  covenant  in  the  deed  from  Cowan 
to  Mosher  against  the  erection  of  hydraulic  works  runs  with  the  land, 
and  that  plaintiff  is  the  successor  of  the  rights  reserved  by  Cowan  by 
virtue  of  that  covenant,  and  may  now  enforce  the  covenant  and  pre- 
vent the  development  of  any  hydraulic  works  upon  the  Mosher  lands 
for  the  benefit  and  protection  of  water  privileges  of  plaintiff  on  the 
south  shore  of  the  south  channel.  This  presents  one  of  the  most  im- 
portant questions  involved  in  the  case.  . 
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[10, 11]  Mosher  conveyed  the  east  part  of  the  island  to  Colwell  and 
Colwell  on  October  31,  1825,  by  deed  containing  the  same  covenant 
against  the  erection  of  hydraulic  works  and  a  further  covenant  as  fol- 
lows : 

"And  that  the  said  parties  of  the  second  part  will  at  all  times  and  on  all 
occasions  hereafter  permit  Jonathan,  or  his  legal  representatives  or  succes- 
sors, or  those  who  may  own  or  occupy  the  property  and  gristmill  now  In  pos- 
session and  occupation  of  Joseph  R.  Henderson,  to  go  onto  the  rocks  at  the 
water's  edge  and  to  build  on  said  rocks  a  dam,  with  the  privilege  of  passing 
and  repassing  to  and  from  and  in  order  to  buUd,  rebuild,  or  repair  said  dam, 
without  let,  hindrance,  or  molestation." 

The  Jonathan  referred  to  was  undoubtedly  Jonathan  Cowan.  This 
clause  would  seem  to  indicate  that  the  parties  considered  the  right  to 
maintain  this  dam  as  appurtenant  to  the  gristmill  then  owned  by 
Joseph  R.  Henderson.  Cowan  had  dispos^  of  this  gristmill,  one- 
fourth  in  November,  1817,  and  the  remaining  three-fourths  in  July, 
1822.  Of  course,  Mosher  could  not  change  the  beneficiary  of  his  cove- 
riant  with  Cowan,  and  the  rights  of  the  parties  must,  as  we  think,  be 
determined  by  the  Cowan  deed  to  Mosher,  and  cannot  be  affected  by 
this  deed.  In  other  words,  if  the  covenant  in  Cowan's  deed  to  Mosher 
was  made  for  the  benefit  of  Cowan's  lands  on  the  south  side  of  the 
island,  then  Mosher  had  no  right  to  substitute  the  gristmill  as  the  prop- 
erty benefited.  We  cannot  construe  the  covenant  in  the  Cowan  deed 
to  Mosher  as  intended  for  the  benefit  of  the  gristmill  because  Mosher 
attempted  to  make  it  so  three  years  later. 

Colwell  and  Colwell,  having  acquired  the  Mosher  lands  in  October, 
1825,  bought  from  Cowan  on  January  16,  1827,  by  warranty  deed,  all 
the  bed  of  the  river  to  the  center  of  the  channel  on  both  sides  of  the 
island  opposite  the  Mosher  land,  extending  from  the  outer  line  of  the 
Mosher  land,  where  it  bordered  on  the  river,  to  the  center  of  the  chan- 
nel in  all  directions.  This  deed,  it  is  contended  by  the  defendants,  was 
made  for  the  purpose  and  with  intent  to  restore  to  the  Mosher  lands 
the  riparian  and  water  rights  which,  according  to  plaintiff's  contention, 
the  covenants  in  the  Mosher  deed  had  deprived  it  of.  After  describing 
the  lands  conveyed,  this  deed  contains  the  following : 

"But  it  is  expressly  understood  and  agreed,  anything  in  this  Instrument  to 
the  contrary  notwithstanding,  that  no  right  is  hereby  conveyed  to  the  said 
I>artles  of  the  second  pert,  their  heirs  or  assigns,  to  erect  any  works  for  the 
grinding  of  any  species  of  grain  or  any  works  for  the  carding  or  manufacture 
of  any  species  of  animal  wool.  And  it  is  hereby  further  understood  that  this 
conveyance  is  not  to  interfere  with  any  grants  heretofore  made  by  the  said 
Jonathan  to  any  person  or  persons,  including  the  right  of  repairing  and  keep- 
ing at  its  present  elevation  the  dam  at  the  head  of  the  island  across  the  main 
stream,  with  the  wing  running  from  the  main  dam  to  the  head  of  the  island, 
and  for  that  purpose  of  passing  and  repassing  upon  the  above-described  prem- 
ises, doing  as  little  damage  as  possible." 

Thus  Cowan  parted  with  the  fee  of  the  bed  of  the  river  surrounding 
the  Mosher  land. 

[12]  Was  it  the  intent  of  the  parties  to  restore  to  the  Mosher  land 
all  its  natural  riparian  rights,  except  as  limited  by  the  words  of  the  deed 
against  works  for  grinding  grain  or  manufacturing  animal  wool  ?  What 
was  the  purpose  of  the  grant,  if  it  did  not  enlarge  the  rights  and 
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privileges  of  Col  well  and  Colwell  upon  the  Mosher  land?  What  was 
the  object  of  the  clause  prohibiting  the  erection  of  works  for  the 
grinding  of  grain  and  manufacture  of  animal  wool,  if  Cowan  had  pre- 
viously contracted  in  his  deed  with  Mosher  for  a  transfer  of  all  the 
water  rights  appurtenant  to  the  north  shore  of  the  island  to  the  south 
channel?  By  what  right  does  Cowan  undertake  to  provide  that  all 
the  river  surrounding  the  Mosher  land  in  both  channels  to  the  center 
line  may  be  used  for  any  hydraulic  works,  except  to  grind  grain  and 
manufacture  wool,  if  he  had  already  appropriated  the  w£^,ters  of  these 
two  channels  to  the  benefit  of  the  south  channel  powers  ?  Cowan  knew 
at  the  time  he  made  this  deed  that  Colwell  and  Colwell  had  already 
purchased  the  Mosher  land,  for  it  is  so  recited  in  the  deed  itself. 
On  the  same  day  this  deed  was  made,  January  16,  1827,  Colwell 
and  Colwell  conveyed  both  the  Mosher  land  and  the  land  in  the 
bed  of  the  river  covered  by  this  deed  to  Levi  Beebee,  who  pro- 
ceeded, after  buying  some  other  land  of  Cowan  in  the  south  chan- 
nel and  purchasing  the  north  shore  of  the  river  and  all  its  water 
rights,  including  the  land  on  which  Cowan's  dam  rested,  or  that  part 
of  it  north  of  the  center  of  the  north  channel,  to  build  a  cotton  mill 
on  the  north  shore  of  the  island,  and  to  cut  a  channel  in  the  rocks  to 
take  water  from  the  pond  made  by  these  two  dams  at  a  point  in  the 
south  channel.  He  made  a  large  investment  in  this  cotton  mill,  and 
operated  it  with  water  power  for  about  four  years,  until  the  mill 
burned,  without,  so  far  as  appears,  objection  by  Cowan  or  any  of  the 
mill  owners  on  the  south  channel.  If  the  covenant  in  the  Mosher  deed 
against  the  erection  of  hydraulic  works  on  the  east  end  of  the  island 
was  then  in  force,  the  cotton  mill  operation  was  a  plain,  bald  violation 
of  that  covenant,  and,  according  to  plaintiff's  theory  of  the  case, 
Beebee's  investment  could  have  been  practically  destroyed  by  any  of 
the  mill  owners  on  the  south  shore  proceeding  to  enforce  against  Bee- 
bee  that  covenant.  We  think  it  cannot  be  assumed  that  Beebee  made 
his  large  investment  without  believing  that  he  had  a  legal  right  to  erect 
and  operate  hydraulic  works  upon  the  Mosher  land.  If  he  did  not 
have  that  right,  and  the  land  was,  in  fact,  restricted  against  hydraulic 
works  for  the  benefit  of  the  south  channel  power  owners,  and  the  lat- 
ter, through  Cowan  or  otherwise,  as  is  suggested  by  plaintiflf's  counsel, 
consented  to  waive  the  restriction,  so  as  to  secure  the  erection  of 
the  Beebee  cotton  mill,  we  think  the  legal  effect  of  such  waiver  or 
consent  is  to  waive  and  destroy  the  restriction  altogether. 

[13]  The  more  reasonable  view  to  take  of  the  matter  seems  to  be 
that  all  the  parties  concerned  construed  the  deed  to  Colwell  and  Colwell 
of  the  river  bed  surrounding  the  Mosher  lands  as  having  been  made 
for  the  purpose  of  restoring  to  those  lands  the  riparian  rights  with- 
held from  them  by  the  restriction  against  the  erection  of  hydraulic 
works,  and  we  think  we  should  hold  that  such  was  the  effect  of  that 
deed,  at  least  as  regards  all  hydraulic  works,  except  for  the  grinding 
of  grain  and  the  manufacture  of  animal  wool. 

Having  reached  the  conclusion  that  the  Mosher  covenant  against 
hydraulic  works  has  thus  been  eliminated,  it  is  unnecessary  to  con- 
sider to  what  extent  plaintiff  would  have  succeeded  to  any  rights  under 
it,  had  it  not  ceased  to  exist 
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[14, 16]  Second.  As  to  the  intention  of  Cowan  by  the  covenants  in 
the  Mosher  deed  to  provide  for  diverting  north  channel  waters  into 
the  south  channel :  It  is  the  theory  of  the  plaintiff  that  the  covenant 
exacted  by  Cowan  from  Mosher  against  the  erection  of  hydraulic  works 
and  the  subsequent  building  of  the  dam  by  Cowan  across  the  north 
channel  show  an  intention  on  Cowan's  part  to  divert  the  waters  of  the 
north  channel  into  the  south  channel  for  the  benefit  of  the  powers,  or 
possible  powers,  on  that  channel,  and  this  is  the  view  adopted  by  the 
learned  referee. 

It  is  to  be  observed  that  Cowan  does  not  in  this  deed  reserve  in 
plain  terms  a  right  to  divert  north  channel  waters  into  the  south  chan- 
nel. A  covenant  against  the  erection  of  hydraulic  works  is  not,  in 
and  of  itself,  an  agreement  or  consent  to  change  the  natural  flow  of 
the  river.  Cowan  and  his  grantees  had  built  on  the  south  channel  mills 
for  almost  every  variety  of  manufacture  in  use  at  that  time,  and  the 
object  of  the  covenant  against  hydraulic  works  may  have  been  to 
prevent  the  erection  of  mills  to  compete  with  those  already  established, 
entirely  without  reference  to  an  intended  use  of  the  north  channel 
waters  by  Gowan  or  his  grantees.  If  the  intent  was  to  prevent  com- 
petition with  existing  mills,  then  plaintiff  has  no  standing  to  enforce 
the  covenant,  because  the  intended  development  by  the  New  York  Air 
Brake  Company  was  not  for  a  competing  business  to  any  which  exist- 
ed at  the  time  the  covenant  was  made  or  with  the  business  which  plain- 
tiff now  carries  on. 

[18]  Notwithstanding  the  covenant  by  Mosher  not  to  erect  hydrau- 
lic works,  we  think  he  still  had  the  right  to  insist  that  the  water  natural- 
ly appurtenant  to  the  north  channel  should  flow  in  that  channel,  at 
least  as  regards  that  part  of  the  north  channel  above  the  falls,  for 
there  his  deed  conveyed  to  low-water  mark;  that  is,  to  the  water  of 
the  river.  He  was  thus  a  riparian  owner,  and  could  make  any  use  of 
the  water  not  against  his  covenant  that  he  saw  fit,  or  if  he  had  no  use 
to  make  of  it,  he  still  had  the  right  to  have  the  water  flow  along  his 
premises  in  the  north  channel  in  its  natural  state  and  at  its  natural 
height.  Moreover,  it  is  difficult,  if  not  impossible,  to  say  at  this  time 
whether  Cowan,  when  he  built  the  dam  across  the  north  channel, 
thereby  intended  to  divert  any  of  the  north  channel  waters  into  the 
south  channel.  It  is  impossible  to  say  at  this  time  whether  the  works 
installed  on  the  south  channel  required  for  their  successful  operation 
any  greater  volume  of  water  than  at  that  time  naturally  flowed  in 
the  south  channel.  The  watershed  of  the  Black  river  at  that  time 
was  far  more  densely  wooded  than  now,  and,  with  substantially  the 
same  rainfall,  the  average  normal  flow  of  the  river  was  more  uniform, 
with  less  water  going  off  in  freshets,  than  at  the  present  time.  But 
it  was  clearly  to  the  advantage  of  these  wheels  to  receive  the  water 
under  greater  head,  and  it  is  the  fact  that  the  dam  across  the  north 
channel  did  afford  such  greater  head,  and  it  is  quite  as  probable  that 
was  Cowan's  primary  object  in  building  this  dam. 

It  is  also  to  be  noted  that  the  covenant  in  the  Cowan  deed  to  Mosher, 
to  the  effect  that  he  would  permit  Cowan  "to  go  onto  the  rocks  at  the 
water's  edge,  and  to  build  on  said  rocks  a  dam,  and  to  have  the  priv- 
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ilege  of  passing  and  repassing  to  and  from,  in  order  to  build,  rebuild, 
or  repair  said  dam,"  does  not,  in  terms,  refer  to  a  dam  to  be  put  across 
the  north  channel.  It  is  true  that  Cowan  did,  within  two  years,  build 
the  dam  across  the  north  channel ;  but  it  cannot  be  said  with  certainty 
that  the  dam  which  he  subsequently  built  was  the  one  which  he  had 
in  contemplation  at  the  time  he  conveyed  to  Mosher.  The  language 
used  seems  to  indicate  that  he  had  not  built  the  dam  up  to  that  time. 
Fully  half  the  shore  front  of  the  Mosher  land  was  on  the  south  chan- 
nel. Undoubtedly  Cowan  could  have  located  the  dam  at  any  point 
he  chose  in  the  south  channel  or  in  the  north  channel,  and  his  right 
to  maintain  and  repair  it  under  this  deed  would  have  been  the  same. 
But  how  can  it  be  said  with  certainty  that  this  clause  with  reference  to 
the  construction  of  the  dam  necessarily  indicates  that  Cowan  then 
intended  to  build  such  a  dam  as  would  divert  the  north  channel  waters 
from  their  natural  course,  or  that  Mosher  should  have  so  understood 
his  covenant?  Mosher  would  more  naturally  expect  that  Cowan  was 
to  build  his  proposed  dam  on  land  which  Cowan  owned,  rather  than 
across  the  north  half  of  the.  north  channel  on  lands  which  he  did  not 
own. 

[17]  Third.  For  whose  benefit  were  the  covenants  made  in  the 
Mosher  deed  against  the  erection  of  hydraulic  works  and  permitting 
Cowan  to  erect  and  maintain  a  dam?  There  were  at  this  time  some 
half  do7en  mills  upon  the  south  shore  of  the  south  channel,  all  but 
one  of  which  Cowan  had  previously  conveyed  by  perpetual  lease, 
reserving  rent  in  the  form  of  one  peppercorn  per  year,  if  demanded, 
and  the  right  of  re-entry  for  breach  o£  covenant.  The  woolen  mill 
Cowan  still  owned.  He  also  owned  lands  on  the  south  shore  of  the 
island.  This  woolen  mill  he  conveyed  to  Coburn  &  Coburn  in  May, 
1824,  with  the  privilege  of  taking  water  only  from  the  gristmill  flume. 
This  was  the  second  or  third  right  on  this  flume,  so  the  quantity  of 
water  was  limited  by  the  size  of  the  flume  and  by  the  extent  of  the 
prior  rights.  There  is  nothing  in  this  conveyance  to  indicate  that 
any  right  existed  or  was  conveyed  to  divert  north  channel  waters  for 
the  benefit  of  this  mill  property.  But  this  woolen  mill  property  was 
the  only  property  which  Cowan  owned  at  the  time  of  the  Mosher  deed 
in  1822,  which  the  plaintiff  now  owns.  Could  Coburn  &  Coburn,  after 
they  received  this  deed  of  the  woolen  mill,  have  maintained  an  action 
against  Mosher  if  he  had  destroyed  Cowan's  dam,  on  the  theory  that 
Mosher's  covenant  to  permit  Cowan  to  build  the  dam  was  made  for 
the  benefit  of  the  woolen  mill  property?  How  would  they  have  proved 
such  to  have  been  the  intent?  Was  the  covenant  for  the  benefit  of 
other  mills  on  the  south  shore  of  the  south  channel,  which  Cowan  had 
previously  conveyed  by  perpetual  lease?  It  does  not  so  appear  from 
the  covenant  itself,  nor  was  Cowan's  right  of  re-entry  for  failure  to 
pay  one  pepp'ercom  per  year  a  right  of  such  apparent  value  that  we 
should  expect  Cowan  to  consider  that  he  had  any  remaining  interest 
whatever  to  be  benefited. 

[18]  But,  assuming  that  the  owner  of  one  of  these  mills  had  con- 
ceived his  rights  invaded  by  Mosher  interfering  with  the  dam  across 
the  north  channel,  what  standing  would  he  have  had  in  an  action  to 
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enforce  the  covenant,  and  how  would  he  have  succeeded  in  showing 
that  the  covenant  was  made  for  the  benefit  of  his  mill  ?  Cowan,  how- 
•ever,  owned  property  on  the  south  shore  of  the  island,  which  had  water 
rights  which  it  is  more  probable  Cowan  intended  to  benefit  by  the  cove- 
nant in  the  Mosher  deed,  if  it  can  be  held  that  that  covenant  had 
reference  to  bringing  north  channel  waters  into  the  south  channel.  But 
that  property  is  not  now  owned  by  plaintiff,  and  cannot  be  the  basis 
of  any  right  in  the  plaintiff  to  maintain  this  action.  Hence  we  need 
not  stop  to  point  out  difficulties  which  the  present  owners  of  that  prop- 
erty would  encounter  in  seeking  to  enforce  the  covenant.  The  fact 
is  that  there  is  nothing  in  their  chain  of  title  which  indicates  that 
Cowan,  in  conveying  those  lands,  included  any  easement  or  privilege 
in  the  north  shore  dam  or  to  the  waters  naturally  appurtenant  to  that 
channel.  If  we  are  correct  in  the  conclusions  above  stated,  it  seems 
to  follow  that  the  dam  across  the  north  channel  and  the  restrictions 
of  the  Mosher  land  against  hydraulic  works  have  not  operated  to 
confer  upon  the  south  channel  owners  a  right  to  divert  any  of  the 
waters  naturally  appurtenant  to  the  shores  on  the  north  channel. 

These  conclusions  have  been  reached,  not  without  some  hesitation, 
in  view  of  the  well-merited  reputation  of  the  learned  referee  as  an 
authority  upon  questions  of  this  character.  We  think,  however,  that 
the  conclusions  reached  are  more  consistent  with  many  of  the  leading 
facts  in  the  history  of  these  water  powers  than  are  those  of  the  learned 
referee.  For  example,  they  are  consistent  with  the  Beebee  cotton  mill 
development  and  with  the  so-called  Dorwin  agreement  and  award,  and 
the  payment  thereunder  by  the  owners  upon  each  side  of  the  north 
channel,  respectively,  each  of  one-quarter  of  the  expense  of  building 
the  dams  in  both  channels  after  they  were  destroyed  by  the  flood  in 
1869,  and  their  payment  in  the  same  proportion  of  the  expense  of  the 
repair  and  maintenance  of  these  dams  since  that  time.  They  are  also 
consistent  with  the  fact  that  the  north  channel  owners,  at  the  time  of 
the  Dorwin  agreement,  were  permitted  to  fix  the  location  of  the  dam 
on  that  channel  according  to  their  own  best  interest,  and  they  are  con- 
sistent with  the  form  of  the  deeds  from  John  C.  Knowlton  and  George 
W.  Knowlton  to  the  plaintiffs,  Knowlton  Bros.,  of  January  27,  1897, 
of  certain  lands  on  the  north  bank  of  the  river  to  the  center  of  the 
river,  including  "all  the  water  powers,  rights,  and  privileges  appor- 
tioned and  appurtenant  to  the  same  in  accordance  with  the  provisions 
of  the  so-called  Dorwin  award,"  and  the  warranty  deed  from  Knowl- 
ton Bros.,  the  plaintiffs,  to  the  Watertown  Electric  Light  Company, 
of  October  2,  1903,  of  lands  on  the  north  bank  of  the  river,  without 
reserving  any  of  the  riparian  rights  naturally  appurtenant  to  the  land 
conveyed,  and  the  quitclaim  deed  from  Knowlton  Bros,  to  the  Water- 
town  Electric  Light  Company  of  the  same  date  of  land  on  the  north 
shore  of  the  river  to  the  center  of  the  river,  including  "all  water 
rights  and  privileges  of  every  name  and  nature  appertaining  thereto 
or  connected  therewith,"  and  also  with  the  fact  that  in  all  the  numerous 
conveyances  of  the  mills  and  water  rights  on  the  south  channel  since 
1824  down  to  the  present  time  there  is  no  express  grant  of  an  ease- 
ment to  divert  north  channel  waters  to  the  south  channel.    They  are 
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also  more  consistent  with  plaintiff's  understanding  of  its  rights  as 
stated  in  its  original  complaint,  wherein  no  claim  was  asserted  to  a 
prescriptive  right  to  divert  to  the  south  channel  the  waters  of  the  north 
half  of  the  north  channel.   • 

These  views,  if  correct,  will  require  a  new  trial  of  this  case,  and  a 
disapproval  of  some  of  the  findings  of  the  learned  referee.  It  seems 
unnecessary  to  consider  other  questions  presented  upon  this  appeal. 
As  to  some  of  them  there  may  he  other  evidence  upon  another  trial. 

Our  conclusion  is  that  the  judginent  should  be  reversed,  and  a  new 
trial  ordered  before  another  referee,  with  costs  to  each  appellant  ap- 
pearing upon  this  appeal  by  separate  attorneys,  to  abide  the  final 
award  of  costs.  The  followmg  findings  of  fact,  or  the  parts  thereof 
as  stated,  are  disapproved :  Fmdings  of  fact  Nos.  15,  27,  28,  29,  30,. 
31,  33,  54,  55,  57,  58,  and  80.    All  concur. 


KNOWLTON  BROS.  v.  NEW  TORE  AIR  BRAKES  CO. 
(Sapreme  Conrt,  Appellate  Division,  Fourth  Department.    July  7,  1915.) 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  Knowlton  Bros,  against  the  New  York  Air  Brake  Company. 
Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed,  and  new  trial 
(ranted. 

Argued  before  ECBCSB,  P.  J.,  and  ROBSON,  FOOTS,  LAMBBRT,  and 
MERRBT/L,  JJ. 

PER  CURIAM.  Judgment  reversed,  and  new  trial  granted  before  another 
i^eree,  with  costs  to  appellant  to  abide  the  final  award  of  costs,  upon  the 
opinion  of  FOOTE,  J.,  in  the  case  of  Knowlton  Bros.  t.  New  York  Air  Brak» 
Da  et  al.,  154  N.  Y.  Snpp.  676,  banded  down  herewith. 


PEOPUE  ex  rel.  CANTOR  v.  FORMAN  et  al.  (SIEGBL,  Intervener.) 

(No.  7«4&) 
(Supreme  Court,  Appellate  Dlvi8t(H),  First  Department    July  9,  1915.) 

MANDAUtJS  «=>74 — COMFEIXINO  ReCANVASSINO. 

Mandamus  does  not  lie  to  compel  the  Inspectors  of  a  congressional  elec- 
tion to  recanvass  the  vote  and  pass  upon  the  validity  of  ballots  which  they 
had  Arst  counted  as  valid. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  H  150-157:  Dec. 
Dig.  <g=>74.J 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People,  on  the  relation  of  Jacob  A.  Clantor, 
against  Thomas  Forman  and  others,  to  compel  recanvassing  of  ballots 
in  a  congressional  election.  From  an  order  denying  the  writ,  plaintiff 
appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

^=3Far  other  cases  lee  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
154  N.Y.S.— 44 
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Thomas  F.  Gilroy,  Jr.,  of  New  York  City,  for  appellant. 
Terence  Farley,  of  New  York  City,  for  respondents. 
A.  S.  Gilbert,  of  New  York  City,  for  intervener. 

SCOTT,  J.  This  is  one  of  the  34  mandamus  proceedings  against 
the  several  boards  of  inspectors  of  election  in  the  Twentieth  congres- 
sional district.  In  a  former  proceeding  (165  App.  Div.  142,  150  N. 
Y.  Supp.  480)  it  was  represented  that  there  were  grave  discrepancies 
between  the  number  of  blank  or  void  ballots  shown  by  the  returns  of 
the  inspectors  of  election  to  have' been  counted  and  the  blank  and 
void  ballots  contained  in  the  envelopes  in  which  such  ballots  are  re- 
quired to  be  placed.  The  inference  sought  to  be  drawn  from  this 
fact  was  that  there  must  remain  in  the  ballot  boxes  a  number  of  bal- 
lots canvassed  and  marked  by  the  inspectors  as  blank  or  void  and 
which  should  have  been,  but  were  not,  placed  in  the  envelopes.  We 
made  an  order  authorizing  the  examination,  but  declined  to  require 
the  defendants  in  that  proceeding  (the  board  of  county  canvassers) 
to  take  any  such  ballots  out  of  the  boxes  and  put  them  in  the  envelopes, 
saying  that  only  the  inspectors  of  election  could  be  required  to  do 
that.  An  examination  of  the  ballot  boxes  has  now  been  had,  and  the 
allegation  as  to  the  result  of  such  examination  is  as  follows : 

"Serenteenth.  That  witb  respect  to  the  ballots  cast  in  the  Tenth  election 
district  at  the  Twenty-Sixth  assembly  district,  for  the  office  of  member  of 
the  House  of  Representatives  from  the  Twentieth  congressional  district,  it 
appeared,  as  petitioner  has  been  informed  and  verily  believes,  that  the  de- 
fendants, Inspectors  of  election,  had  failed  and  neglected  to  perform  the  du- 
ties of  their  office,  in  that  certain  ballots,  which  were  void  by  reason  of  the 
fact  that  on  some  the  cross  (s)  mark  had  not  been  made  within  the  circle  or 
voting  square,  and  that  certain  ballots  which  were  void  by  reason  of  the  fact 
that  they  contained  marks  other  than  a  cross  (x)  mark,  and  that  certain  bal- 
lots which  were  void  by  reason  of  the  fact  that  they  contained  an  erasure 
or  erasures,  and  that  certain  ballots  which  were  void  by  reason  of  the  fact 
that  they  were  defaced  or  torn,  and  that  certain  ballots  which  were  void  by 
reason  of  the  fact  that  they  bad  been  marked  with  a  pencil  other  than  black 
lead,  all  of  which  ballots  should,  therefore,  have  been  indorsed  by  the  said 
inspectors  of  election,  with  the  memorandum.  In  the  manner  and  form  pre- 
sciibed  by  section  369  of  the  Election  Law,  in  the  case  of  void  ballots,  and 
which  ballots  should  have  been  placed  in  the  envelopes  provided  for  protested, 
void,  and  wholly  blank  ballots,  had,  as  a  matter  of  fact,  not  been  so  in- 
dorsed, and  had  been  placed  In  the  ballot  boxes  containing  the  valid  ballots, 
and  had  been  counted  as  valid  ballots,  at  the  said  election,  though  they  were 
not  entitled  to  be  counted  as  such,  for  any  candidate,  at  said  election. 

"Eighteenth.  It  further  appeared  that  the  inspectors  of  election  for  the 
said  district  failed  and  neglected  to  perform  the  duties  of  their  office,  in  that 
they  failed,  neglected,  and  omitted  to  indorse  upon  the  aforesaid  void  ballots 
in  the  ballot  boxes,  as  aforesaid,  and  in  the  void,  protested,  and  wholly  blank 
ballots  contained  in  the  envelopes  provided  for  them,  the  memorandum  re- 
quired by  law  to  be  Indorsed  upon  each,  In  the  form  prescribed  by  section  369 
of  the  Klecdon  Law,  shovting  the  disposition  they  had  made  of  the  said  bal- 
lots on  the  canvass  thereof,  and  it  was  therefore  Impossible  to  ascertain  what 
disposition  had  been  made  by  said  inspectors  of  election  of  said  ballots." 

What  relator  now  seeks  is  that  the  inspectors  of  election  shall  be 
required  to  now  mark  and  indorse  upon  certain  classes  of  ballots  a 
statement  that  they  are  void,  and,  having  done  so,  place  them  in  the 
envelopes  containing  protested,  void,  and  blank  ballots.    What  he  thus 
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asks  is  in  effect  that  the  inspectors  be  required  to  recanvass  the  vote 
passing  upon  the  validity  of  ballots  which  they  heretofore  counted  as 
valid.  This  is  precisely  what  cannot  be  compelled  by  mandamus.  Peo- 
ple ex  rel.  Brink  v.  Way,  179  N.  Y.  174,  71  N.  E.  756;  Hearst  v. 
Woelper,  183  N.  Y.  274.  76  N.  E.  28;  People  ex  rel.  March  v.  Beam, 
188  N.  Y.  266,  80  N.  E.  921 ;  People  ex  rel.  Brown  v.  Freisch,  109 
N.  E.  517. 

If  it  appeared  at  an  examination  of  the  boxes  that  they  contained 
ballots  which  at  the  time  of  the  canvass  had  been  passed  upon  and 
decided  to  be  and  marked  as  protested,  void,  or  Uank,  but  had  not 
been  put  in  the  envelopes  provided  by  law  for  that  purpose,  a  differ- 
ent question  would  be  presented,  as  it  would  have  involved  only  the 
performance  of  a  ministerial  duty  on  the  part  of  the  inspectors  to  re- 
quire them  to  put  in  the  envelopes  ballots  which  should  have  been  put 
therein  at  the  time  of  the  canvass.  That,  however,  is  not  this  case. 
The  relator  states  in  his  brief  that  the  purpose  of  this  proceeding  is 
to  preserve  for  use  hereafter  in  any  future  remedy  he  may  seek  the 
evidence  upon  which  he  bases  his  claim  of  election.  That  evidence  can 
be  preserved  by  obtaining  an  order  under  section  374  of  the  Election 
Law  (Consol.  Laws,  c.  17)  for  the  preservation  of  the  ballots. 

The  order  appealed  from  is  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


SENET  T.  NEW  TORK  STATE  RTS.  (No.  308/89.) 
(Supreme  Court,  Appelate  Dlvlaion,  Fourth  Department    July  7,  1915.) 

STBEBT  IUILBOA.DS  4=3ll7 — lNJUBa[XS  TO  PEDESTBIAHS— GOKTBIBOTOBT  NXGLI- 

OENCii — Question  fob  Just, 

A  pedestrian,  who  sees  a  car  approaching  so  near  and  going  go  fast  as 
to  bo  liable  to  strike  blm  before  he  can  cross  the  track,  may  not  as  a 
matter  of  law  rely  on  the  motorman  exercising  reasoBable  care,  but  the 
Question  Is  for  the  Jury. 

[Ed.  Note;— For  other  cases,  see  Street  Railroads,  Cent  Dig.  f|  239- 
257;   Dec.  Dig.  «=i»117.] 

Appeal  from  Trial  Term,  Herkimer  County, 

Action  by  Agnes  Seney,  as  administratrix  of  Joseph  Seney,  deceased, 
against  the  New  York  State  Railways.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  Jj. 

Daniel  E.  Morgan,  for  appellant. 

Geo.  W.  Ward,  of  Little  Falls,  for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  that  the  trial  judge  erred 
in  charging  a  request  made  by  counsel  for  the  plaintiff',  and  that  the  er- 
ror is  so  prejudicial  as  to  require  a  new  trial.  After  defendant's  coun- 
sel had  failed  to  have  the  trial  judge  charge  that  deceased  had  no  right 

^=3Fof  other  caxsi  «eo  Bam«  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexei 
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to  assume  as  a  matter  of  law  that  the  car  would  be  under  control  as 
it  approached  him,  and  other  similar  requests,  the  judge  leaving  that 
question  to  the  jury,  the  plaintiff's  counsel  requested  the  court  to 
charge  that: 

"Mr.  Seney  [the  deceased]  was  not  bound,  as  a  matter  of  law,  although  he 
saw  the  car  coming  toward  him  in  the  distance,  to  wait  until  It  passed,  but 
he  had  a  right  to  rely  upon  the  motorman  exercJklng  due  and  reasonable  care 
to  permit  him  to  cross  the  tracts  in  safety." 

That  was  charged,  and  the  defendant's  counsel  excepted.  If  Seney 
saw  this  car  approaching,  and  it  was  so  near  and  going  so  fast  as  lia- 
ble to  strike  him  before  he  could  cross,  it  could  not  be  said  as  a  mat- 
ter of  law  that  he  would  have  a  right  to  rely  upon  the  motorman  ex- 
ercising reasonable  care.  That  question  should  have  been  left  as  it 
had  been  charged.  It  was  for  tlie  jury  to  say  whether,  under  all  the 
circumstances,  he  had  the  right  to  rely  upon  the  motorman  exercising 
due  care.  Nardi  v.  Richmond  Light  &  Railroad  Co.,  153  App.  Div. 
388,  138  N.  Y.  Supp.  496. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event. 


BROOKS  T.  ERIE  COUNTX  SAVINGS  BANK.    (No.  284-122.) 
(Supreme  Court,  Ai^ellate  Division,  Fourth  Department    July  7, 1915.) 

1.  Banks  and  Bankino  e=a201 — Savings  Banks — Pboduction  of  Passbook 

— Waivkb. 

Banking  Iaw  (OonsoL  Laws,  a  2)  §  152,  providing,  relative  to  savings 
banks,  that  the  board  of  trustees  may  by  their  by-laws  provide  for  mak- 
ing payments  In  cases  of  loss  of  passbooli,  or  other  exceptional  cases 
where  the  passbook  cannot  be  produced  without  loss  or  serious  incon- 
venience to  depositors,  does  not  prevent  a  savings  bank  from  waiving  the 
production  of  the  passbook  as  required  by  its  by-laws,  and  such  produc- 
tion may  be  waived,  though  the  deposit  is  a  Joint  account,  which  either  of 
two  persona  Is  authorized  to  withdraw. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  1159, 
1162-1164,  1166-1168,  1172-1176;    Dec.  Dig.  <8=>301.] 

2,  Banks  and  Banking  «=>301 — Savings  Banks — ^Patment  or  Deposits — 

Neouoence. 

Where,  under  the  form  of  the  account,  a  savings  bank  was  authorised 
to  pay  a  deposit  to  either  a  husband  or  his  wife,  no  question  of  fact  as  to 
its  negligence  In  paying  the  deposit  to  the  husband  without  the  productiOQ 
of  the  passbook  was  presented,  la  the  absence  of  any  circumstances  tend- 
ing to  show  that  it  had  knowledge  or  notice  sufficient  to  put  it  upon  In- 
quiry that  the  husband  was  not  entitled  to  draw  the  deposit 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  Sf  11S9, 
1162-llW,  1166-1168,  1172-1176  ;   Dec.  Dig.  <8=>301.] 

Foote  and  MerreU,  JJ.,  dissent 

Appeal  from  Erie  County  Court. 

Action  by  Rita  Brooks  against  the  Erie  County  Savings  Bank. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  defendant's 

Cs»For  other  cases  see  same  topic  &  KBY-Nt;MBBR  In  all  Key-Numbered  Digests  &  Indexes 
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motion  for  a  new  trial,  defendant  appeals.    Reversed,  and  complaint 
dismissed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Adelbert  Moot  and  S.  Fay  Carr,  both  of  Buffalo,  for  appellant 
Louis  Braunlein  and  James  Harmon,  both  of  Buffalo,  for  respondent. 

KRUSE,  P.  J.  [1]  Concededly,  under  the  form  of  the  account  in 
question,  the  defendant  was  authorized  to  pay  the  deposit  to  either  the 
plaintiff  or  her  husband.  I  think  the  rule  of  the  bank  permitting  the 
secretary  to  waive  the  production  of  the  passbook  applies  to  joint  ac- 
counts such  as  this,  as  well  as  to  that  of  a  single  individual,  and  that 
the  defendant  had  the  right  to  waive  the  production  of  the  passbook, 
as  provided  by  the  by-law  under  which  the  cjeposit  was  made,  and  that 
such  waiver  on  the  part  of  the  bank  is  not  contrary  to  the  provisions 
of  section  152  of  the  Banking  Law. 

[2]  I  am  also  of  the  opinion  that,  in  the  absence  of  any  circumstances 
tending  to  show  that  the  defendant  had  knowledge  or  notice  sufficient 
to  put  it  upon  inquiry  that  the  husband  was  not  entitled  to  draw  the 
deposit,  no  question  of  fact  was  presented  as  to  its  negligence.  Upon 
the  undisputed  evidence,  I  think  it  should  be  held  that  the  defendant 
was  justified  in  paying  the  deposit  to  the  plaintiff's  husband,  and  that 
the  defendant's  motion  to  dismiss  the  complaint  should  have  been 
granted. 

If  I  am  right  in  this  conclusion,  it  follows  that  the  judgment  should 
be  reversed,  and  the  complaint  dismissed,  with  costs,  including  costs 
of  this  appeal.  All  concur,  except  FOOTE  and  MERRELL,  JJ.,  who 
dissent. 

FOOTE,  J.  (dissenting).  Since  the  defendant's  by-law  permitting 
its  secretary  to  "waive  the  production  of  the  passbook  in  case  of  its 
•loss,  or  where  the  depositor  resides  out  of  the  city  of  Buffalo,  or  in 
other  exceptional  cases  where,  in  the  opinion  of  the  secretary,  the  pass- 
book cannot  be  procured  without  loss  or  serious  inconvenience  to  the 
depositor"  is  a  form  of  by-law  which  is  expressly  authorized  and  pro- 
vided for  by  section  152  of  the  Banking  Law  (chapter  10,  Laws  1909); 
and  since  that  section  of  the  statute  provides  that  "no  savings  bank 
shall  *  *  ♦  pay  any  interest  or  deposit,  or  portion  of  a  deposit, 
or  any  check  drawn  upon  itself  by  a  depositor  unless  the  passbook  of 
the  depositor  be  produced,  and  the  proper  entrj'  be  made  therein  at  the 
time  of  the  transaction,"  I  am  of  opinion  that  the  by-law  in  question 
was  not  made  exclusively  for  the  benefit  of  the  defendant  bank,  and 
that  it  is  not  a  by-law  which  the  defendant  can  waive.  I  also  think 
that  this  by-law  was  a  part  of  the  contract  between  the  plaintiff  and 
the  bank  in  reference  to  her  deposit,  upon  which  she  had  a  right  to 
rely,  and  that  the  question  of  fact  as  to  whether  the  secretary  was  au- 
thorized to  waive  the  production  of  the  passbook  and  pay  the  check 
without  its  production  was  properly  submitted  to  the  jury  and  that 
their  verdict  upon  that  question  should  not  be  disturbed. 

In  view  of  the  instructions  of  the  trial  court  to  the  jury,  I  think 
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there  was  no  error  in  the  receipt  of  evidence  which  should  lead  to  a 
reversal  of  the  judgment. 

The  judgment  and  order  appealed  from  should  be  afiirmed,  with 
costs. 

MERREIX,  J.,  concurs. 


MARKOVICH  V.  BUFFALO  A  L.  B.  TRACTION  CO.     (Na  814-161.) 
(Supreme  Court,  Appellate  DItIbIod,  Fourth  Department    July  7,  191S.) 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Paul  Markovich,  as  administrator,  etc.,  of  Eleanor  Marko- 
vich,  against  the  Buffalo  &  Lake  Erie  Traction  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  CMnplaint  dis- 
missed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Lyman  M.  Bass,  of  Buffalo,  for  appellant 
Preston  M.  Albro,  of  Buffalo,  for  respondent 

PER  CURIAM.  Judgment  and  order  reversed,  and  complaint  dis- 
missed with  costs,  including  costs  of  this  appeal.  Held,  that  the  evi- 
dence shows  affirmatively  that  the  plaintiff's  intestate  was  negligent 
as  matter  of  law. 

KRUSE,  P.  J.,  and  ROBSON,  J.,  dissent 

ROBSON,  J.  I  do  not  assent  to  the  disposition  of  this  case  about  to 
be  made.  Plaintiff's  intestate  was  struck  and  killed  while  crossing 
defendant's  west-bound  track  ahead  of  the  car  she  was  intending  to. 
board.  Defendant  maintains,  and  operates  its  cars  on,  two  parallel 
tracks  in  the  street  of  Lackawanna  known  as  "Ridge  Road."  The 
northerly  track  is  for  west-bound  and  the  southerly  for  east-bound 
cars.  At  the  point  of  the  accident  Steelawanna  avenue  enters  Ridge 
Road  from  the  south ;  and  this  street  intersection  was  a  regular  stop- 
ping place  for  intending  passengers  to  board  defendant's  cars. 

The  reversal  of  the  judgment  and  dismissal  of  plaintiff's  complaint 
about  to  be  directed  are  predicated  upon  the  conclusion  that  plaintiff's 
intestate  was  guilty  of  contributory  negligence  as  matter  of  law.  She 
certainly  knew  that  the  car  which  struck  her  was  approaching  on  the 
west-bound  track  the  crossing  at  which  she  intended  to  take  the  car, 
for  she  had  been  told  by  the  witness  Maenick  that  it  was  coming. 
There  was  another  car  approaching  this  street  crossing,  at  which  she 
then  was,  from  the  opposite  direction,  upon  the  intervening  or  east- 
bound  track.  To  reach  the  point  where  she  could  board  the  car,  she 
had  to  cross  both  tracks.  The  east-bound  car  was  then  somewhat 
nearer  her  than  the  west-bound.  She  seems  to  have  waited  for  this 
east-bound  car  to  pass,  and  then  left  the  street  corner,  crossed  the 
east-bound  track,  and  had  reached  about  the  center  of  the  west-bound 
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track,  when  she  was  struck.  It  is  sufficiently  indicated  by  the  evi- 
dence that  the  east-bound  car  would,  during  some  part  gi  her  journey 
from  the  street  corner  to  the  point  where  she  was  struck,  shut  off  her 
view  of  the  approaching  west-bound  car.  She  may  have  been  also 
to  some  extent  hampered  by  the  fact  that  she  had  a  small  girl  in  her 
charge,  whom  she  was  leading  by  the  hand.  Though  the  evidence 
is  not  very  satisfactory  on  the  point,  yet  the  testimony  of  the  witness 
Maenick  is  such  that  a  finding  by  the  jury  that  she  was  attentive  to 
her  surroundings,  and  was  mindful  of  and  watchii^  for  the  approach- 
ing car,  is  not  without  evidence  warranting  it.  There  is  also  some 
evidence  that  the  brakes  of  the  oncoming  car  were  first  applied,  then 
released,  and  again  applied  before  reachmg  the  crosswalk  where  she 
was  struck. 

It  would  seem  that  a  possible  inference,  which  the  jury  might  draw 
from  this  evidence,  is  that  the  intestate  saw  the  car  slowing  down  from 
the  first  application  of  the  brakes,  and  reasonably  concluded  that  she 
could  cross  ahead  of  the  car  in  safety,  as  apparently  she  could  have 
done,  if  the  brakes  had  not  been  at  once  released.  This  inference  is 
entitled  to  greater  weight,  because  it  is  not  weakened  by  any  evidence  in 
defendant's  behalf  from  which  a  contrary  inference  might  be  drawn. 
Bearing  in  mind  that  defendant  in  this  case  has  the  burden  of  prov- 
ing intestate's  contributory  negligence,  I  think  the  verdict  of  the  jury, 
to  the  extent  that  it  involved  a  determination  that  she  was  not  guilty 
of  contributory  negligence,  cannot  be  held  to  be  against  the  evidence. 

In  view  of  the  fact  that  the  complaint  is  to  be  dismissed  upon  the 
ground  hereinbefore  stated,  it  would  not  be  serviceable  to  consider 
the  question  whether  material  errors  on  other  grounds  are  presented 
in  the  record* 


In  re  BAKBR. 

In  re  ELDRBDGE'S  WILL. 

(No.  12&-3e.) 

(Supreme  Court,  Appellate  Division,  Third  Department.     July  1,  1015.) 

Wnxa  ®=>525 — CoNSTBTJCTioN — Bequests. 

Under  a  will,  -which  by  one  paragraph  gave  to  her  nephew  F.  $1,000, 
payable  $500  five  years  after  testatrix's  death  and  $500  ten  years  there- 
•  after,  and  which  by  another  paragraph  gave  $1,000  In  tmst  to  pay  the  in- 
come, not  exceeding  $100  In  any  one  year,  to  W.  for  life,  no  part  thereoif 
subject  to  liability  for  his  debts,  and  directed  the  trustee  to  retain  $200 
of  the  principal  for  the  burial  expenses  of  the  beneficiary,  W.  was  to  re- 
ceive but  $1,000 ;  the  later  paragraph  being  a  direction  as  to  the  manner 
In  which  that  amount  should  be  expended. 

[Ed.  Nota— For  other  cases,  see  Wills,  Cent  Dig.  {{  U20-1139;  Dec. 
Dig.  <8=952S.] 

Appeal  from  Surrogate's  Court,  CHienango  County. 

Proceeding  on  the  final  accounting  of  Elizabeth  K.  Baker,  executrix 
of  the  estate  of  Fannie  M.  Eldredge,  deceased.  From  a  part  of  the 
decree  of  the  Surrogate's  Court  (88  Misc.  Rep.  341,  151  N.  Y.  Supp. 
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954),  Elizabeth  K.  Baker,  individually  and  as  executrix,  appeals.    Re- 
versed in  part,"  and  in  part  modified  and  affirmed. 

Argued  before  SMITH,  P.  T.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Eugene  Clinton,  of  Norwich,  for  appellant. 
David  F.  Lee,  of  Norwich,  for  respondent 

JOHN  M.  KELLOGG,  J.  The  decree  establishes  that  under  the 
will  of  Fanny  M.  Eldredge,  her  nephew  William  Cole  is  entitled  to  a 
legacy  of  $1,000  absolutely  under  the  ninth  paragraph,  payable  to  him 
September  10,  1914,  and  $1,000  which  is  to  be  held  in  trust  under  the 
tenth  paragraph  with  the  appellant  Elizabeth  King  Baker  for  his  bene- 
fit. The  proper  construction  of  the  will  in  that  respect  is  the  only 
question  for  consideration.    We  quote  the  ninth  and  tenth  paragraphs : 

"Ninth.  To  each  of  the  surviving  sons  of  my  brother  Richard  and  his  wife 
Mary  Cunningham,  that  la  Frank  Cole  and  William  Cole,  of  Norwich,  N.  Y., 
If  each  of  them  survive  me,  I  give  and  bequeath  the  sum  of  <me  thousand  dol- 
lars, to  be  paid  out  by  my  personal  estate,  and  If  there  be  no  personal  estate 
sufficient  for  the  payment  thereof  then  I  charge  such  sum  as  may  be  sufficient 
upon  the  rentals  of  my  store  prc^)ertles  hereinafter  devised.  I  direct  such 
sums  to  be  paid  as  follows:  To  Frank  Cole  one-half  or  five  hundred  dollars 
to  be  paid  without  Interest  five  years  from  the  date  of  my  death,  and  the 
remaining  one-half  ($500)  to  be  paid  ten  years  from  the  date  of  my  death  with- 
out Interest.  In  case,  at  the  time  of  my  death,  the  said  Frank  Cole  shall  have 
died  leaving  his  daughter  Mary  Cole  Curnalla  surviving,  then  I  will  the  said 
daughter  to  have  her  father's  share  under  the  same  conditions,  and  If  neither 
be  living,  then  such  gift  Is  to  lapse  and  become  a  part  of  my  residuary  estate. 

"Tenth.  I  give  and  bequeath  unto  Elizabeth  King  Baker  the  sum  of  one 
thousand  dollars.  In  trust,  for  the  purposes  hereinafter  stated,  viz.:  To  Invest 
and  reinvest  and  keep  the  same  Invested  as  she  may  deem  best,  and  to  pay 
and  use  such  part  and  parts  of  the  said  net  Income,  and  such  part  and  parta 
of  the  principal,  except  as  hereinafter  stated,  as  she  may  deem  best,  not 
exceeding  one  hundred  dollars  In  any  one  year,  for  the  support  and  mainte- 
nance of  William  R.  Cole  of  Norwich,  N.  Y.,  during  his  natural  life.  Provid- 
ing, however,  that  no  part  of  the  Income  or  principal  shall  be  used  for  the 
payment  of  any  debt  or  liability  of  the  said  William  R.  Cole.  And  no  part  of 
the  said  Income  or  principal  shall  be  subject  to  any  legal  process  for  the  col- 
lection of  any  debt  or  liability  of  the  said  William  R.  Cole.  The  said  trustee 
may  furnish  and  provide  for  the  support,  care  and  maintenance  of  the  said 
William  R.  Cole  in  such  manner  and  form  as  she  may  deem  best,  subject  to 
the  limitation  hereinbefore  mentioned.  I  hereby  will  and  direct  that  said  trus- 
tee retain  two  hundred  dollars  of  the  principal  of  said  trust  fund,  the  same,  or 
so  much  thereof  as  may  be  necessary,  to  be  used  by  said  trustee  for  the  burial 
expense  of  the  said  William  R.  Cole. 

"I  further  will  and  direct  that  whatever  remains  of  the  said  one  thousand 
dollars,  if  any,  at  the  terminatloa  of  the  said  trust,  be  paid  by  said  trustee  to 
said  Mary  Cole  Curnalla  under  the  same  conditions  as  that  which  is 
bequeathed  to  her  father." 

No  reason  is  suggested  why  the  testatrix  should  give  to  William  $2,- 
000  and  to  his  brother  Frank  but  $1,000.  William  was  an  intemperate 
man,  and  apparently  it  was  not  safe  to  permit  him  to  have  the  expen- 
diture of  any  considerable  sum  of  money.  The  testatrix  evidently  felt 
that  a  direct  legacy  to  Frank  would  be  properly  used  by  him.  The 
ninth  paragraph,  after  giving  to  each  of  her  nephews  $1,000,  directs 
such  sums  to  be  paid  as  follows:  Frank  is  to  receive  $500,  without 
interest,  five  y6ars  from  her  death,  and  the  remaining  half  in  ten  years. 
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While  the  ninth  paragraph  purports  to  direct  how  both  the  legacies  are 
to  be  paid,  it  directs  only  as  to  the  payments  to  Frank,  and  we  natu- 
rally look  to  the  remainder  of  the  will  to  find  a  direction  as  to  when  and 
how  the  legacy  to  William  is  to  be  paid.  If  the  matter  contained  in 
the  tenth  paragraph  had  been  inserted  in  the  ninth,  without  being  made 
a  sroarate  paragraph,  it  would  seem  clear  that  the  money  to  be  paid 
to  Elizabeth  King  Baker  in  trust  for  William  was  a  direction  of  the 
manner  in  which  the  $1,000  was  to  be  paid  to  him.  But  it  is  easy  to 
disr^ard  the  division  of  the  will  into  paragraphs,  and  to  ascertain 
from  the  language  used  and  the  situation  of  the  parties  the  testatrix's 
intent. 

By  the  tenth  paragraph  $1,000  is  given  to  Elizabeth  King  Baker  in 
trust  for  William,  and  she  may  spend  not  to  exceed  $100  a  year  from 
the  principal  and  interest  for  his  maintenance,  or  may  give  it  to  him 
for  that  purpose  during  his  lifetime.  The  testatrix  was  solicitous  that 
no  part  of  it  should  go  to  pay  his  debts,  and  the  trustee  is  given  the 
power  to  disburse  the  moneys  herself  for  his  support,  and  is  to  retain 
$200  of  the  principal  for  his  burial.  Upon  William's  death  the  bal- 
ance of  the  fund  not  used  is  intended  for  the  daughter  of  Frank. 

The  will  discloses  that  testatrix  felt  it  would  not  benefit  William  to 
give  him  money  outright;  that  it  would  either  go  to  his  creditors  or 
would  be  wasted  by  him.  It  is  therefore  improbable  that  she  would 
give  $1,000  outright  and  also  the  benefits  of  the  trust  fund,  giving  to 
him  twice  the  amount  given  to  his  more  worthy  brother.  The  ninth 
paragraph  shows  that  she  intended  to  make  specific  provisions  as  to 
how  the  legacy  to  William  should  be  paid,  and  the  tenth  paragraph 
contains  the  only  direction  in  the  will  as  to  such  payments.  We  con- 
clude, therefore,  that  the  tenth  paragraph  of  the  will  is  a  direction  as  to 
the  manner  in  which  the  $1,000  intended  for  the  benefit  of  William  in 
the  ninth  paragraph  shall  be  paid,  and  that  the  will  provides  but  $1,000 
for  his  benefit. 

The  part  of  the  decree,  therefore,  which  adjudges  that  the  $1,000 
given  to  William  by  the  ninth  paragraph  of  the  will  was  due  and  pay- 
able within  one  year  from  the  date  of  the  probate  of  the  will  is  re- 
versed, arid  the  decree  is  modified,  so  as  to  provide  that  the  $1,000  given 
to  William  Cole  in  the  ninth  paragraph  of  the  will  is  payable  to  Eliza- 
beth King  Baker,  in  trust,  under  the  tenth  paragraph  of  the  will,  and 
that  but  $1,000  is  given  for  the  benefit  of  William  Cole,  and,  as  so  modi- 
fied, said  decree  is  affirmed,  with  costs  to  the  appellant  to  be  paid  from 
the  estate. 

Decree  reversed  in  part,  and  modified  in  part,  as  per  opinion.  All 
concur. 
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VILLAGE  OP  POET  DICKINSON  v.  PISH. 
(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

1.  Dedication  €=»37 — ^Pusrio  Parks — Acceptance. 

An  owner  conveyed  described  parcels,  and  declared  that  the  last  de- 
scribed parcel  was  conveyed  on  condition  that  it  should  be  used  for  a 
public  park.  Subsequently  he  reacquired  title  to  the  property,  and  there- 
after filed  In  the  county  clerk's  office  a  map  of  his  property,  laying  it 
out  into  village  lots,  on  which  the  parcel  was  marked  "Village  Park." 
'  Before  the  original  conveyance  the  parcel  was  unfenced,  and  was  used  as 
a  playground  and  for  picnic  purposes.  For  many  years  tables  and  seats 
between  the  trees  were  In  the  park  and  used  by  picnickers  and  others. 
Eeld  to  show  that  the  public  had  accepted  the  dedication  of  the  parcel 
as  a  park,  and  no  conveyance  thereafter  could  deprive  the  public  of  the 
right  to  use  it  as  a  park. 

lEA.  Note.— For  other  cases,  see  Dedication,  Cent  Dig.  H  73,  74; 
Dec  Dig.  «=»37.] 

2,  Dedication  ®=63 — Pakes — ^Pbivate  Use — Effect. 

An  owner  dedicated  a  parcel  for  a  village  park,  and  it  was  so  used 
for  many  years.  Thereafter  defendant  applied  to  the  vUlage  for  per- 
mission to  camp  in  the  park,  which  was  granted,  and  later  that  he  be 
permitted  to  leave  the  floor  of  his  tent  in  the  park  during  winter,  which 
was  granted.  Later  he  obtained  a  quitclaim  deed  to  the  parcel  from 
one  having  no  substantial  interest  in  the  property.  Held,  that  defend- 
ant had  no  title  to  the  park,  and  the  right  of  the  public  to  use  it  as  such 
continued. 

[Ed.  Note.— For  other  cases,  see  Dedication,  CenL  Dig.  If  103-106; 
Dea  Dig.  «s>63.] 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  the  Village  of  Port  Dickinson  against  George  A.  Fish. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Reversed,  and  , 
judgment  directed  for  plaintiff. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Perkins  &  Blakeslee,  of  Binghamton,  for  appellant. 
John  H.  Mangan,  of  Binghamton,  for  respondent. 

JOHN  M.  KELLOGG,  J.  [  1  ]  Nelson  Stowe  owned  a  tract  of  land 
in  the  village  of  Port  Dickinson,  which  bordered  upon  Chenango  river, 
and  on  the  20th  of  October,  1873,  he  and  his  wife  conveyed  by  full- 
covenant  warranty  deed  the  village  hotel  to  Cecelia  A.  King,  and  in 
the  conveyance,  as  a  second  parcel,  he  conveyed  a  village  lot  bordering 
upon  the  river,  which  by  means  of  a  lane  16  feet  wide,  running  from 
a  cove  at  the  river  to  the  junction  of  Lincoln  and  Water  street,  con- 
nected with  those  streets.  The  lane  was  the  property  of  Stowe  and 
furnished  access  to  the  lot.  After  describing  the  premises  secondly 
conveyed,  the  deed  provides  that : 

"This  last  described  piece  of  land  is  conveyed  to  the  said  King  for  the  pur- 
pose and  on  the  condition  that  it  Is  to  be  used  for  a  public  park  and  for  public 
uses,  and  whenever  it  shall  cease  to  be  kept  open  for  a  public  park,  then  the 
conveyance  of  the  last-mentioned  piece  of  land  Is  to  become  void  and  of  no 
effect,  and  the  conveyance  is  on  the  condition  that  the  said  King  is  not  tc  cut 
the  shade  trees  standing  on  the  premises^" 
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The  hotel  property  and  this  parcel,  subject  to  the  same  conditions, 
were  conveyed  by  several  different  owners.  The  hotel  property  was 
mortgaged,  and  finally  was  purchased  by  Stowe  on  a  mortgage  sale. 
On  January  4,  1876,  he  conveyed  the  hotel  property  and  the  village 
lot  referred  to,  with  substantially  the  same  condition,  to  Henry  Man- 
warren.  There  are  several  large  shade  trees  upon  the  lot,  and  it  has 
a  commanding  position  upon  the  river.  Prior  to  the  original  convey- 
ance from  Stowe  it  was  unfenced,  and  was  used  as  a  playground  for 
children  and  for  picnic  purposes.  Many  villagers  from  time  to  time 
came  upon  the  lot  to  see  the  river,  or  to  go  to  the  river,  and  many 
rested  in  the  shade  of  the  trees.  It  was  used  in  a  similar  manner  from 
time  to  time  until  the  defendant  assumed  exclusive  control  over  it. 
January  8,  1894,  Stowe  caused  to  be  made  and  filed  in  the  county 
clerk's  office  a  map  of  his  property,  laying  it  out  into  village  lots,  on 
which  the  lot  now  in  question  was  marked  "Village  Park,"  showing 
that  at  that  time  he  considered  that  the  public  had  accepted  the  dedica- 
tion and  were  making  the  use  of  the  park  which  he  contemplated  should 
be  made  at  the  time  he  made  the  conveyance.  May  1,  1894,  he  ccmi- 
veyed  his  real  estate  to  his  wife,  excepting  premises  conveyed  by  cer- 
tain deeds,  but  does  not  except  this  village  park.  For  many  years 
rough  tables  and  seats  between  the  trees  were  in  the  park,  used  by 
picnickers  and  others,  and  a  swing  made  of  a  large  rope  extended  from 
one  tree  to  another,  swinging  out  over  the  river. 

[2]  About  10  years  ago  the  defendant  applied  to  the  village  au- 
thorities for  permission  to  cami>  in  the  park,  which  was  granted,  and 
later,  when  he  had  a  floor  to  his  tent,  asked  that  he  be  permitted  to 
leave  the  floor  in  the  park  during  the  winter,  which  was  granted.  In 
.1895  Mrs.  Stowe,  for  $1,. quitclaimed  to  Pangburn  the  park  prop- 
erty, without  any  reservation.  The  defendant  knew  of  the  clause  in 
the  deed  dedicating  this  lot  as  a  public  park.  Nevertheless,  after  he 
had  camped  there  for  several  years,  and  in  1911,  he  offered  Mrs. 
Green  $50  if  she  would  give  him  a  quitclaim  of  the  property,  telling 
her  he  would  take  all  the  chances  and  pay  the  lawyers  if  anything 
happened.  She  evidently  did  not  consider  that  she  had  any  substan- 
tial interest  in  the  property,  but  signed  the  deed  and  took  the  money. 
She  says,  "He  wanted  to  buy  the  property,  and  a  deed  of  it,  and  I 
didn't  care  anything  about  it."  In  answer  to  the  question,  "Did  you 
tell  him  you  didn't  feel  that  you  had  any  right  to  deliver  a  deed?" 
she  answered,  "I  don't  remember  that  I  did."  She  knew  the  terms  of 
the  deeds  with  reference  to  the  park.  He  also,  in  October,  1911,  paid 
Pangburn  $25  for  a  quitclaim  of  the  property,  and  since  then  has  ig- 
nored the  rights  of  the  village,  and  claims  to  be  the  owner  of  the 
property.  This  action  is  brought  to  have  it  determined  that  the  lot  is 
a  public  park,  and  restraining  him  from  taking  possession  of  said  park 
and  excluding  the  public  therefrom. 

It  is  true  that  the  park  has  not  been  kept  up  and  improved  as  a 
public  park  would  be  in  a  large  city.  It  has  always  been  open  for  pub- 
lic use,  has  been  frequently  used,  and  the  trees  upon  it  have  never 
been  cut.  T'he  judgment  of  the  grantor  when  he  made  the  map  in  1894 
that  the  lot  had  been  accepted  as  a  village  park  seems  to  pretty  well  . 
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foreclose  any  discussion  whether  it  was  accepted  by  the  public  for  such 
jse.  The  manner  in  which  the  defendant  first  entered  upon  the  park 
and  acquired  the  title  which  he  relies  upon  does  not  entitle  him  to  great 
consideration.  He  is  seeking  to  take  from  the  public  the  park  which 
was  given  to  it,  and  which  has  been  used  for  park  purposes. 

We  conclude,  therefore,  that  the  public  has  accepted  the  dedication 
of  the  lot  as  a  park,  and  that  it  was  used  in  1894  and  prior  thereto  for 
such  purposes  within  the  fair  contemplation  of  the  deed,  and  that  no 
conveyance  after  that  could  deprive  the  public  of  the  right  to  use  the 
village  park.  The  judgment  should  therefore  be  reversed  upon  the 
law  and  the  facts,  and  judgment  directed  for  plaintiff  for  the  relief 
demanded  in  the  complaint,  with  costs. 

The  court  disapproves  of  the  following  findings  of  fact:  The  7th, 
8th,  10th,  11th,  12th,  13th,  14th,  15th,  16th,  18th,  21st,  and  22d.  All 
concur. 


McCLEMENT  v.  SUPREME  COURT,  I.  O.  F.     (Na  287/131.) 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  7, 1915.) 

Insitbanck  €=>712 — Fbatebnai,  Insubance — ^Rioht  to  Increase  Absbsbicsnts- 

^WHAT  LiAW  GOVEBNB. 

The  right  of  a  Canadian  mutual  fraternal  benefit  society,  maintaining 
a  subordinate  court  In  New  York,  to  Increase  the  rate  of  assessments  on  a 
member  of  the  New  York  court,  is  controlled  by  the  law  of  Canada. 

[Ed.  Nota— For  other  cases,  see  Insurance,  Cent  Dig.  H  173-175^  283,. 
1034 ;  Dec  Dig.  "S=>712.] 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Henry  C.  McClement  against  the  Supreme  Court  of  the 
Independent  Order  of  Foresters.  From  a  judgment  (88  Misc.  Rep. 
475,  152  N.  Y.  Supp.  136)  for  plaintiff,  defendant  appeals.  Reversed,^ 
and  complaint  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Kellas,  Genaway  &  Kellas,  of  Malone  (Elliott  G.  Stevenson  and 
Thomas  G.  Long,  both  of  Detroit,  Mich.,  and  George  H.  Cobb,  of 
Watertown,  of  counsel),  for  appellant. 

William  H.  Gilman,  of  Watertown  (John  Conboy,  of  Watertown,  of 
counsel),  for  respondent 

PER  CURIAM.  The  plaintiff,  a  member  of  a  subordinate  branch 
or  court  of  the  defendant,  a  Canadian  mutual  fraternal  assessment 
benefit  society,  challenges  the  defendant's  right  to  increase  the  rate  of 
its  assessments  upon  him,  because  his  court  is  located  in  this  state,  and 
his  benefit  contract  was  made  and  to  be  performed  in  this  state,  as  he 
contends. 

We  are  of  the  opinion  that  this  question  has  been  decided  adversely 
to  plaintiff  by  this  court  in  the  Simmelink  Case.  Simmelink  v.  Supreme 
Court,  Independent  Order  of  Foresters,  152  App.  Div.  892,  136  N. 
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Y.  Supp.  527;  Id.,  162  App.  Div.  934,  147  N.  Y.  Supp.  1141.  That 
was  a  suit  against  this  same  defendant  by  a  member  of  a  local  court 
of  this  state,  to  enjoin  defendant  from  increasing  the  rate  of  the  as- 
sessments, and  judgment  was  rendered  to  that  effect ;  but  upon  appeal 
to  this  court  the  judgment  was  reversed  and  a  new  trial  ordered. 
While  we  held  in  that  case  that  the  action  was  prematurely  brought, 
we  also  held  that  the  right  of  the  defendant  to  increase  its  rates  is  con- 
trolled by  the  laws  of  Canada,  and  not  by  the  laws  of  this  state.  The 
case  was  again  before  this  court  after  a  new  trial,  and  a  judgment 
dismissing  the  plaintiff's  complaint  was  affirmed  on  the  authority  of 
our  former  decision.  162  App.  Div.  934,  147  N.  Y.  Supp.  1141.  While 
the  recent  decision  of  the  federal  Supreme  Court  in  the  case  of  Su- 
preme Council  of  the  Royal  Arcanum  v.  Green,  237  U.  S.  531,  35  Sup. 

Ct.  724,  59  L.  Ed. ,  decided  June  1,  1915,  reversing  the  Court  of 

Appeals  (206  N.  Y.  591,  100  N.  E.  411),  involved  the  question  of  the 
full  faith  and  credit  article  of  the  federal  Constitution  (Const.  U.  S., 
art.  4,  §  1),  the  reasoning  of  the  opinion  in  that  case,  as  well  as  the  de- 
cision in  Canadian  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  527,  3 
Sup.  Ct.  363,  27  L.  Ed.  1020,  seem  to  support  the  view  that  the  law  of 
Canada  is  controlling  upon  the  question  involved  in  the  case  in  hand. 
We  are  therefore  of  the  opinion  that  we  are  required  to  reverse  the 
judgment  and  dismiss  the  complaint,  with  costs. 


FRANK  v.  MICHIGAN  CENT.  B.  CO.     (No.  262-185.) 

(Supreme  Coart,  Appellate  Divlsloo,  Fourth  Department.    July  7,  1915.) 

Gabbiebs  <S=>218 — LiMiTiNa  Liability— Agbeed  Valtje— Pastial,  Loss. 

TTnder  a  contract  for  interstate  carriage  of  horses,  conditioned,  in  con- 
sideration of  the  lower  tarllf,  that  the  carrier  assumed  liability  to  the- 
extent  of  the  recited  agreed  valuation,  the  shipper  is  not  entitled  to 
recover  the  entire  loss,  because  less  than  the  amount  limited ;  nor  is  the 
carrier  free  from  liability  because  the  horses  in  their  Injured  condition  are 
■worth  more  than  the  agreed  valuation,  but  the  shipper  Is  liable  for  such 
proportion  of  the  actual  loss  as  the  declared  valuation  bears  to  the  actual 
value. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  U  674-696,  927,  928, 
93»-949;  Dec.  Dig.  <8=»21&1 

Merrell,  J.,  dissenting. 

Submission  of  controversy  between  Harold  Frank  and  the  Michigan 
Central  Railroad  Company,  pursuant  to  Code  Civ.  Proc.  §§  1279,  1280, 
Judgment  for  plaintiff. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

L.  P.  Hancock,  of  Buffalo,  for  plaintiff. 
Lester  F.  Gilbert,  of  Buffalo,  for  defendant 

KRUSE,  P.  J.  The  plaintiff  shipped  a  car  load  of  24  horses  over 
the  defendant's  railroad  from  Chicago  to  Buffalo.     The  horses  were 
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injured  in  transit  through  the  fault  of  the  carrier,  and  the  question  is 
whether  the  plaintiff  is  entitled  to  recover  of  the  defendant  any  dam- 
ages, and,  if  so,  what  amount. 

The  defendant's  tariffs  had  been  filed  with  the  Interstate  Com- 
merce Commission,  and  posted  as  required  by  act  of  Congress,  and  the 
shipping  contract  under  which  the  animals  were  transported  was  in 
conformity  thereto.  The  plaintiff  chose  the  lower  published  tariff  rate, 
based  upon  the  condition  that  the  carrier  assumed  liability  on  the 
horses  to  the  extent  only  of  an  agreed  valuation,  upon  which  valua- 
tion as  recited  in  the  contract  was  based  the  rate  charged  for  the 
transportation  of  the  animals,  and  beyond  which  valuation  neither  the 
defendant  nor  any  connecting  carrier  should  be  liable.  The  valuation 
of  the  horses,  as  stated  in  the  shipping  contract,  was  not  to  exceed 
$100  each,  and  in  no  event  should  the  carrier's  liability  exceed  $1,200 
upon  any  car  load. 

The  plaintiff  contends  that  he  is  entitled  to  recover  the  entire  loss, 
because  it  is  less  than  the  amount  limited  by  the  terms  of  the  shipping 
contract.  The  defendant  contends,  first,  that  it  is  not  liable  for  any  of 
the  loss,  because  the  evidence  shows  that  the  horses  were  worth,  after 
being  injured,  more  than  the  valuation  placed  upon  each  of  the  horses ; 
and,  second,  that  in  any  event  it  is  not  liable  for  more  than  such  pro- 
portion of  the  actual  loss  as  the  declared  valuation  bears  to  the  actual 
value,  namely,  $230.24.  The  actual  loss  sustained  by  the  plaintiff  was 
$888.82,  there  being  a  loss  upon  each  of  the  horses  except  two;  but 
none  of  the  horses  was  worth  less  than  $100  after  the  injury. 

I  am  of  the  opinion  that  the  plaintiff  is  entitled  to  recover,  but  only 
the  lesser  amount.  I  shall  not  stop  to  analyze  the  various  decisions 
which  have  been  cited.  It  is  not  claimed  that  any  are  precisely  in 
point,  and  I  am  not  aware  of  any  authoritative  decision  upon  the  exact 
question  here  involved.  The  reasoning  of  the  cases,  I  think,  sustains 
the  conclusion  here  reached.  As  is  well  stated  in  Hutchinson  on  Car- 
riers : 

"Where  the  parties  have  stipulated  that  the  carrier's  liability  In  case  of  loss 
shall  not  exceed  the  sum  at  which  the  ^oods  are  valued,  it  Is  hardly  reason- 
able to  suptwae  that  It  was  thereby  Intended  that  the  carrier,  in  the  event  of 
only  a  partial  loss,  should  be  liable  for  an  amount  which  might  be  eiiual  to 
the  sum  fixed  as  the  value  on  the  goods,  thus  making  If  possible  for  the  same 
amount  to  be  recovered  where  the  loss  was  only  partial  as  would  be  recover- 
able where  the  loss  was  total." 

The  valuation  clause  in  question  here  is  not  an  exemption  of  the  de- 
fendant from  liability  for  its  own  negligence.  Such  exemption  is  not 
permissible  under  the  federal  rule  (Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491, 33  Sup.  Ct.  148,  57  L..Ed.  314,  44  L.  R.  A.  [N.  S.]  257) 
by  which  this  case  must  be  determined,  as  the  shipment  was  inter- 
state. In  the  case  last  cited  it  was  held  that  the  limitation  as  to  value 
has  no  tendency  to  exempt  from  liability  for  negligence ;  that  it  does 
not  induce  want  of  care,  but  exacts  from  the  carrier  the  measure  of 
care  due  to  the  value  agreed  on.  The  decision  of  that  case  was  placed 
upon  the  distinct  ground  that  such  a  contract  is  valid  when  fairly  made, 
as  a  basis  for  a  freight  rate,  and  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  amount  for  which  the  carrier  may  be  re- 
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sponsible  and  the  freight  he  receives,  and  of  protecting  himself  against 
extravagant  and  fanciful  valuations.  The  horses  shipped  were  in- 
voiced at  about  half  their  value.  If  there  had  been  a  total  loss,  the 
carrier  would  have  been  liable  for  but  half  their  actual  value.  I  think 
the  nile  holds  good  where  there  is  a  partial  loss. 

Judgment  is  therefore  directed  in  favor  of  the  plaintiff  against  the 
defendant  for  the  sum  of  $230.24,  together  with  interest  thereon  from 
the  7th  day  of  August,  1911,  the  date  of  delivery  of  the  animals  by 
the  defendant  carrier  to  the  plaintiff,  together  with  costs.  All  concur, 
except  MERRELL,  J.,  who  dissents,  and  votes  for  directing  judgment 
for  plaintiff  for  the  amount  of  actual*  damages  sustained,  viz.,  $888.82. 


In  re  AN  ATTOKNBT.    (Na  IOC.) 

(Supreme  Conrt,  Ai>peUate  Division,  Third  Department.    July  1,  1015.) 

L  Attobnbt  and  Client  4=938 — ^Unpbofesbional  P&iicncE— Evading  Stat- 

TJTK. 

For  an  attorney,  receiving  claims  for  collection,  to  cause  them  to  be 
assigned  by  the  wholesale  to  a  resident  of  a  town  adjoining  the  city,  for 
tbe  sole  purpose  of  bringing  suits  before  a  justice  therein.  In  evasion  of 
Code  Civ.  Proc.  f  2869,  subd.  5,  deriving  a  justice  of  a  town  adjoining  a 
city  of  Jurisdlctiou  of  an  action  brought  against  a  resident  of  tbe  city, 
unless  plaintiff  is  a  resident  of  tbe  town,  is  unprofessional  practice,  though 
he  does  It  merely  because  tbe  fees  of  the  Justice  are  less  than  those  of  a 
dty  magistrate. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  {{  CI, 
61 ;   Dec.  Dig.  «=>3a] 

2.  Chaufkrtt  and  Maintenance  ^=>5 — Attobney— Aobeemknt  as  to  Costs. 

For  an  attorney  conducting  a  collection  agency  to  have  an  nnderstand- 
ing  with  clients  that  all  claims  will  be  put  in  Judgment,  and  at  his  cost, 
if  the  claim  Is  not  collected,  is  within  the  spirit  of  Penal  Law  (Consol. 
Laws,  c.  40)  g  274,  prohibiting  an  attorney  from  promising  or  grivlng  any 
valuable  consideration  as  an  Inducement  Uf  place,  or  in  consideration  for 
having  placed,  in  his  hands  a  demand  for  the  purpose  of  bringing  an 
action  thereon,  or  of  representing  the  claimant  in  the  pursuit  of  any  dril 
remedy  for  the  recovery  thereof. 

[Ed.  Note. — For  other  cases,  see  Champerty  and  Maintenance,  Cent 
Dig.  H  24-61;  Dec.  Dig.  «as>6.] 

In  the  matter  of  an  attorney.    Conduct  held  improper. 
Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

PER  CURIAM.  The  attorney  was  notified  informally  that  a  com- 
plaint had  been  filed  against  him.  He  appeared  before  the  court,  and 
the  court  heard  him  fully,  and  also  the  complainants.  The  attorney 
accused  evidently  believes  that  he  is  fully  justified  in  the  practices  he 
has  pursued,  and  the  important  question  is,  not  so  much  whether  he 
should  be  disciplined  or  punished  for  any  past  act,  but  whether  his 
conduct  is  professional  and  such  as  should  be  continued. 

It  is  evident  that  the  attorney  is  carrying  on  the  collection  agency. 
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The  fact  that  his  wife  has  signed  a  certificate  that  she  is  carrying  on 
the  business  does  not  release  him  from  responsibility,  as  he  and  not  his 
wife  is  chargeable  with  the  acts  complained  of.  In  carrying  on  the 
collection  agency  the  attorney  violated  the  proprieties  of  his  profes- 
sion in  a  manner  which  subjects  him  to  the  discipline  of  the  court  in 
two  respects:  (1)  The  accounts  for  collection  are  given  to  the  agency 
under  an  agreement  that  the  agfency  may  assign  them.  They  are  as- 
signed to  a  party  in  an  adjoining  town,  and  sued  in  his  name,  in  justice 
court,  in  that  town.  He  has  no  interest  in  the  matter,  except  he  re- 
ceives a  small  fee  for  allowing  the  use  of  his  name  and  verifying  the 
complaint.  Substantially  all  the  .claims  received  are  put  in  judgment, 
with  the  understanding  between  the  agency  and  the  clients  that  the 
costs  of  putting  the  claim  in  judgment  shall  be  borne  by  the  agency 
unless  the  claim  is  collected.  If  the  amount  of  a  claim,  or  the  aggre- 
gate of  several  claims,  justifies,  action  is  brought  in  Supreme  Court. 
If  collected  without  suit,  the  agency  receives  25  per  cent,  of  the  amount 
collected ;  if  with  suit,  50  per  cent.  The  assignments  are  made  in  bulk, 
sometimes  50  or  100  at  a  time,  and  the  suits  brought  in  a  wholesale 
manner. 

[1]  Subdivision  5  of  section  2869  of  the  Code  of  Civil  Procedure 
deprives  a  justice  of  the  peace  of  a  town  adjoining  a  city  of  jurisdic- 
tion of  an  action  brought  against  a  resident  of  the  city,  unless  one  of 
the  parties  plaintiff  is  a  resident  of  such  town.  The  theory  of  the  stat- 
ute is  that  a  resident  of  a  city  shall  not  be  called  into  justice  court  out- 
side of  his  city  except  by  an  actual  resident  of  the  town  where  suit  is 
brought.  Where  an  attorney  receives  hundreds  of  claims  at  a  time  (the 
debtor  and  creditor  both  being  residents  of  the  city),  and  causes  them 
to  be  assigned  to  a  resident  of  a  town  adjoining  the  city  for  the  sole 
purpose  of  bringing  suits  in  that  town,  he  is  evading  the  statute  and 
depriving  the  defendants  of  a  privilege  which  the  law  has  secured  to 
them.  The  assignments  are  merely  colorable;  the  actions  are,  to  all 
intents  and  purposes,  prosecuted  by  the  claimants  who  live  in  the  city, 
and  the  assignments  are  merely  instruments  made  for  the  purpose  of 
evading  the  statute.  There  may  be  individual  cases  which  would  jus- 
tify a  transfer  so  as  to  bring  a  suit  in  an  adjoining  town;  but  where 
transfers  are  made  by  wholesale,  and  actions  brought  in  the  manner 
shown,  the  practice  is  unprofessional,  and  the  attorney  is  evading  the 
law,  and  thereby  depriving  the  defendants  of  a  right  which  the  statute 
intends  they  shall  have. 

[2]  Section  274  of  the  Penal  Law  has  been  taken  from  the  Code  of 
Civil  Procedure,  and  may  now  be  considered  as  an  act  regulating  at- 
torneys, and  applies  to  the  person,  rather  than  to  the  court  in  which  he 
practices.  It  prohibits  an  attorney  from  promising  or  giving  any  valu- 
able consideration  to  any  person,  as  an  inducement  to  place  or  in  con- 
sideration of  having  placed  in  his  hands  a  demand  for  the  purpose  of 
bringing  an  action  thereon,  or  of  representing  the  claimant  in  the  pur- 
suit of  any  civil  remedy  for  the  recdvery  thereof.  The  understanding 
with  the  agency  by  which  it  is  to  put  all  claims  in  judgment,  and  if  the 
claim  is  not  collected  that  the  agency  pays  the  cost  of  collection,  is 
fairly  within  the  spirit  of  this  prohibition.    Stedwell  v.  Hartmann,  74 
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App.  Div.  126,  77  N.  Y.  Supp.  498,  affirmed  173  N.  Y.  624,  66  N.  E. 
1117. 

It  is  due  to  the  attorney  to  state  that  he  claims  the  actions  in  the 
adjoining  town  have  not  been  brought  there  for  the  purpose  of  annoy- 
ing or  making  unnecessary  expense  to  defendants,  but  in  order  to  effect 
a  considerable  saving  in  costs  to  the  agency,  as  the  fees  of  a  justice 
in  the  town  are  much  less  than  those  of  a  city  magistrate. 

Charges  were  brought  against  the  attorney  before  a  bar  association 
of  his  county ;  it  fully  investigated  them,  and  made  certain  suggestions 
of  impropriety  in  the  conduct  of  the  business,  which  has  been  remedied. 
The  association  felt  that  some  of  the  practices  we  have  referred  to  were 
unprofessional,  but  were  not  violations  of  the  law,  and  recommended 
that  the  complaint  be  dismissed.  In  view  of  the  fact  that  the  attorney 
has  complied  with  the  suggestions  made  by  the  association,  we  feel 
it  is  unnecessary  at  this  time  to  take  any  further  action  against  him, 
other  than  to  point  out  the  impropriety  of  his  conduct  in  the  respects 
stated. 

We  therefore  hold  the  matter,  to  give  him  an  opportunity  to  correct 
the  practices  of  the  agency  in  the  two  respects  mentioned,  and  if  they 
are  corrected  within  a  reasonable  time  no  further  action  will  be  taken 
in  the  premises.  Otherwise,  the  matter  will,  upon  notice,  be  given  fur- 
ther consideration. 


UTICA  CITY  NAT.  BANK  v.  GUNN.    (No.  26&-134.) 

(Supreme  C!ourt,  Appellate  Division,  Fourth  Department    July  7,  1015.) 

Gtiabantt  ®=»36 — Natubb  ov  Liabeutt— Guabantt  of  Negotiable  Instru- 
ment. 

A  bond  executed  by  directors  of  a  corporation  Indebted  to  a  bank  on 
notes  of  the  corporation  discounted  by  the  bank,  which  redted  that  the 
corporation  required  from  time  to  time  loans  and  discounts,  and  that  the 
bank  required  guaranty  for  their  payment,  and  which  declared  that  the 
directors  Jointly  and  severally  bound  themselves  to  pay  all  loans,  and  dis- 
counts or  renewals  thereof,  made  by  the  bank  to  the  corporation,  on  its 
failure  to  pay  the  same,  on  consideration  that  the  bank  would  make  such 
loans  and  discounts,  covered  renewal  notes  subsequently  given  by  the 
corporation  la  place  of  notes  In  force  at  the  time  of  the  execution  of  the 
guaranty. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty,  Cent.  Dig.  If  38-45;  Dec. 
Dig.  €=>36.] 

Appeal  from  Trial  Term,  Oneida  C!Jounty. 

Action  by  the  Utica  City  National  Bank  against  John  K.  Gunn. 
From  a  judgment  of  nonsuit,  and  from  an  order  refusing  to  set  aside 
nonsuit  and  grant  a  new  trial  on  the  minutes  of  the  court,  the  plaintiff 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

^=»For  other  casas  lee  same  topic  &  KET-NUMBER  In  all  Key-Nnmbared  Digeata  &  Indezaa 
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Lynch,  Willis  &Titiis,  of  Utica  (Charles  T.  Titus,  of  Utica,  of  coun- 
sel), for  appellant. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (A.  Leo  Everett,  of 
New  York  City,  of  counsel),  for  respondent. 

FOOTE,  J.  This  action  is  brought  to  recover  of  defendant  as  surety 
upon  a  bond  held  by  plaintiff  for  the  sum  of  $115,000  and  interest, 
being  the  amount  of  six  promissory  notes  of  the  Utica  Pipe  Foundry 
Company  held  by  plaintiff,  upon  the  ground  that  defendant  has,  by 
the  terms  of  the  bond,  promised  and  agreed  to  pay  these  notes  upon 
the  failure  by  the  maker  to  pay  them.  On  and  for  some  time  prior  to 
December  7,  1912,  plaintiff  bank  held  under  discount  promissory  notes 
of  the  Utica  Pipe  Foundry  Company  to  the  amount  of  $1 15,000.  These 
notes  were  made  by  the  Pipe  Foundry  Company,  and  indorsed  by  it 
and  discounted  by  the  plaintiff  bank  for  the  accommodation  of  the 
Foundry  Company.  The  notes  were  each  payable  six  months  after 
date,  and  had  been  several  times  renewed. 

On  December  7,  1912,  the  cashier  of  the  plaintiff  wrote  a  letter  to 
the  Foundry  Company,  which  stated,  in  substance,  that  the  bank  ex- 
aminer, who  had  on  December  3d  completed  an  examination  of  the 
bank,  had  suggested  that  such  large  loans  as  the  bank  was  carrying 
for  the  Foundry  Company  should  be  secured  by  one  or  more  additional 
names,  and  in  accordance  with  this  suggestion  he  inclosed  with  the 
letter  a  suitable  bond  for  execution  by  the  directors  of  the  Foundry 
Company,  and  stated  that,  if  such  bond  was  properly  executed  and 
returned  to  the  bank,  it  would  eliminate  all  future  criticism  on  the  part 
of  the  Comptroller  of  the  Currency ;  also  that  the  examiner  had  sug- 
gested that  the  notes  should  be  made  for  four  months  instead  of  six 
months.  Upon  receipt  of  this  letter  by  the  Foundry  Company,  its 
treasurer,  Mr.  Kernan,  set  out  to  secure  signatures  to  the  bond  of  the 
five  directors  of  the  Foundry  Company.  Two  of  them,  however, 
refused  to  sign,  whereupon  Mr.  Kernan  consulted  the  cashier  of 
plaintiff,  and  was  informed  that  the  signatures  of  the  three  remainit^ 
directors  would  be  accepted.  The  form  of  the  bond  was  then  changed, 
by  eliminating  the  names  of  the  two  who  had  refused  to  sign,  and 
the  bond  was  executed  by  the  other  three,  namely,  John  A.  Kernan, 
treasurer,  Charles  G.  Wagner,  and  the  defendant,  John  K.  Gunn,  and 
as  so  executed  the  bond  was  delivered  to  the  bank  on  or  about  the 
day  of  its  date,  December  12,  1912.  The  following  is  a  copy  of  the 
bond: 

"Articles  of  agreement  this  12tb  day  of  December,  one  thousand  nine  hun- 
dred and  twelve,  between  the  Utlea  City  National  Bank  of  Utica,  Oneida 
county,  state  of  New  York,  party  of  the  first  part,  and  the  Utica  Pipe  Foundry 
Company,  party  of  the  second  part,  wltnesseth:  Whereas,  the  Dtlca  Pipe 
Foundry  Company  requires  from  time  to  time  loans  and  discounts  from  the 
said  party  of  the  first  part,  and  the  said  party  of  the  first  part  requires  secu- 
rity and  guaranty  for  the  payment  of  such  loans  and  discounts  so  made:  Now 
we,  John  A.  Kernan  and  John  K.  Gunn,  of  Utica,  N.  Y.,  and  Chas.  Q.  Wagner 
of  Blnghamton,  N.  Y.,  do  jointly  and  severally  bind  ourselves  and  our  repre- 
sentatives to  pay  all  loans  and  discounts,  or  renewals,  or  part  renewals 
thereof,  made  by  the  said  party  of  the  first  part  to  stild  Utica  Pipe  Foundry 
Oompnny,  on  its  failure  to  pay  the  same,  so  promising  on  the  consideration 
that  the  said  party  of  the  first  part  :>haU  and  does  make  such  loans  and  dls- 
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counts  to  contdderation  of  the  execution  and  dellveir  of  this  agreement  hy  us 
and  each  of  us.  The  liability  of  the  guarantors  whose  names  are  hereunto 
subscribed  shall  not  exceed  In  amount  the  sum  of  one  hundred  and  fifteen 
thousand  dollars  ($115,000.00)  on  account  of  this  guaranty,  with  interest  on 
the  amounts  borrowed. 
"Dated,  Utlca,  N.  I.  John  A.  Keman.  [U  S.] 

"John  K.  Gunn.  [U  S.l 

"Charles  G.  Wagner.    \Tj.  S.]" 

The  letter  from  frlaintiff's  cashier  to  the  Foundry  Company  of 
December  7th  was  shown  to  defendant,  or  its  contents  stated  to  him, 
by  Mr.  Keman,  before  he  signed  the  bond,  and  defendant  was  also 
aware  of  the  fact  that  the  Foundry  Company  had- outstanding  bills  pay- 
able to  an  amount  greater  than  $115,000,  but  it  does  not  appear  that 
he  knew  how  much  of  this  paper  was  held  by  the  plaintiff  bank. 

As  the  notes  came  due  from  time  to  time  they  were  renewed  in  the 
same  form  and  for  the  same  amounts  as  before,  and  at  the  time  this 
action  was  begun  the  bank  held  the  following:  Two  notes,  dated 
Ctetober  2,  1913,  each  for  $20,000,  and  each  payable  four  months  after 
date.  Note  dated  November  11,  1913,  $20,000,  four  months.  Note 
dated  December  22,  1913,  $20,000,  payable  on  demand.  Note  dated 
January  12,  1914,  $15,000,  payable  on  demand.  Note  dated  January 
15,  1914,  $20,000,  payable  on  demand.  On  January  17,  1914,  the 
Foundry  Company  was  adjudged  bankrupt  upon  its  own  petition. 

The  loans  to  and  discounts  for  the  Foundry  Company  by  plaintiff 
were  not  increased  in  amount  after  it  received  the  bond,  nor  was  an 
increase  contemplated  by  the  Foundry  Company,  the  bank,  or  the  de- 
fendant at  the  time  the  bond  was  given.  As  each  renewal  note  was 
given,  the  old  note  for  the  same  amount  was  surrendered  to  the  Found- 
ry Company,  and  the  interest  on  the  new  note  either  paid  in  advance 
by  the  Foundry  Company  or  charged  to  the  deposit  account  which  it 
had  in  the  bank,  except  as  to  the  last  three  notes  payable  on  demand, 
which  by  tlieir  terms  were  payable  with  interest.  The  bond  was  pre- 
pared by  plaintiff's  cashier  from  a  form  which  he  had  used  in  other 
cases. 

Plaintiff  was  nonsuited,  upon  the  theory  that  the  bond  was  intended 
to  cover  only  such  loans  and  discounts,  or  renewals  thereof,  as  the 
bank  should  thereafter  make  to  the  Foundry  Company  and  upon  which 
it  should  furnish  new  money  to  the  Foundry  Company.  This  conclu- 
sion was  reached  by  applying  the  principle  of  strictissimi  juris  to  the 
construction  of  tlie  bond  in  favor  of  the  defendant  as  a  surety. 

We  think  that  principle  was  carried  too  far  in  giving  construction 
to  this  bond.  The  true  rule  seems  to  be,  as  stated  in  Ulster  County 
Savings  Institution  v.  Young,  161  N.  Y.  23,  55  N.  E.  483,  that: 

"Where  the  question  is  as  to  the  Interpretation  and  meaning  of  the  language 
by  which  a  party  has  bound  himself,  there  is  no  difference  between  the  con- 
tract of  a  surety  and  that  of  a  principal  or  other  party  sustaining  a  different 
relation.  It  Is  when  the  intention  of  the  parties  has  been  ascertained  that  the 
principle  of  strictissimi  juris  applies,  and  then  it  is  that  the  courts  guard  the 
rights  of  the  surety  and  protect  him  against  a  llabUtty  which  is  not  strictly 
within  tbe  terms  of  bis  contract." 

See,  also.  First  National  Bank  of  Waterloo  v.  Story,  163  App.  Div. 
279,  148  N.  Y.  Supp.  886. 
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What,  then,  was  the  intention  of  the  parties  as  to  the  indebtedness  or 
liability  of  the  Foundry  Company?  No  increase  of  the  Foundry  Com- 
pany's line  of  discounts  was  in  the  contemplation  of  the  parties ;  there- 
fore it  must  have  been  intended  that  the  bond  should  have  scxne  ap- 
plication to  the  already  existing  loans.  The  notes  subsequently  made, 
we  think,  the  parties  intended  should  be  covered  by  the  bond,  even  if 
it  did  not  cover  the  notes  already  in  existence.  The  notes  now  held 
by  the  bank  should,  we  think,  be  held  to  be  loans  and  discounts  or 
renewals  thereof,  within  the  intent  and  meaning  of  the  bond.  We 
refer  to  the  following  cases  as  authorities  tending  to  support  such  a 
construction  of  the  bond:  National  Bank  v.  Thomas,  220  Pa.  360, 
69  Atl.  813;  Powers  v.  Clarke,  127  N.  Y.  417,  28  N.  E.  402;  Peoria 
Savings  Loan  &  Trust  Co.  v.  Elder,  165  111.  55,  45  N.  E.  1083 ;  Aus- 
tralian Joint  Stock  Bank  v.  Bailey,  L.  R.  (1899)  App.  Cas.  396. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 


In  re  TENJOST.    (No.  187-12.) 

(Supreme  Court,  Appellate  DIvIsIod,  Fourth  Department    July  7, 1915.) 

Elections  <S=>154 — Pbimabt  Eueotions— Countiso  and  Canvassing  Votm— 
Judicial  Review. 

Election  Law  (Consol.  Laws,  c.  17),  §  56  (inserted  by  Laws  1911,  c  891, 
S  29),  provides  tbat  the  action  of  any  custodian  of  primary  records  in  can- 
vassing and  certl^'lng  the  result  of  any  primary  election  may  be  reviewed 
in  a  summary  proceeding  by  the  Supreme  Court  or  a  justice  thereof,  which 
by  order  may  make  any  change  in  the  result  of  such  primary  election  as 
certified  to  by  such  custodian  as  Justice  may  require.  Held  that  in  sacb 
a  proceeding,  the  court  can  review  only  such  action  as  the  custodians  of 
the  primary  records  have  themselves  taken,  and  correct  errors  which  they 
have  made,  and  the  court  cannot  summarily  review  the  action  of  the 
inspectors  of  election  In  counting  and  canvassing  the  vote  in  their  respec- 
tive districts  and  certifying  to  the  result  found  by  them,  nor  change  the 
result  reached  by  them. 

[Ed.  Note. — ^For  other  cases,  see  Elections,  Cent  Dig.  1 136 ;  Dec  Dig. 
«=»154.] 

Appeal  from  Special  Term,  Erie  County. 

Application  by  William  Tenjost  to  review  the  action  of  the  Board 
of  Elections  or  Custodians  of  the  Primary  Records  pf  the  County  of 
Erie  in  canvassing  and  certifying  the  result  of  the  primary  election  for 
member  of  the  state  committee,  held  by  the  Republican  party  in  the 
various  election  districts  of  the  Sixth  assembly  district,  comprising  the 
First,  Second,  and  Third  districts  of  the  Eighth  Ward,  First  district 
of  the  Ninth  Ward,  First,  Second,  Third,  and  Fourth  districts  of  the 
Tenth  Ward,  and  the  First  Second,  Third,  Fourth,  and  Fifth  districts 
of  the  Fifteenth  Ward,  held  on  the  28th  day  of  September,  1914,  in 
the  city  of  Buffalo,  New  York.  From  an  order  directing  Frank  J. 
Schmidt  and  another,  custodians  of  primary  records  of  the  county  of 
Erie,  to  cancel  and  nullify  a  certificate  issued  by  them  to  Valentine  A. 
Truszkowski,  certifying  that  he  was  duly  elected  state  committeeman 

4s»For  other  cases  lee  lame  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  IN  SB  TBNJ08T  709 

for  the  Republican  party  for  the  Sixth  assembly  district  of  such  county 
of  Erie  at  a  primary  election  held  on  September  28,  1914,  and  that 
they  issue  to  William  Tenjost  their  certificate  that  at  such  primary 
election  he  was  duly  elected  to  such  office  or  position,  Truszkowsla 
appeals,  and  the  notice  of  appeal  also  states  that  appellant  intends  to 
bring  up  for  review  upon  this  appeal  an  order  which  directed  said  cus- 
todians of  primary  records  of  the  county  of  Erie  to  produce  for  inspec- 
tion all  the  ballots  cast  at  the  primary  election  on  September  28,  1914, 
of  each  and  every  election  district  constituting  the  Sixth  assembly  dis- 
trict of  Erie  county  on  which  the  name  of  petitioner,  William  Tenjost, 
appeared  as  a  candidate  for  member  of  the  Republican  state  commit- 
tee, and  that  said  custodians  of  primary  records  permit  said  William 
Tenjost,  or  his  authorized  agents,  to  examine  said  ballots ;  and  appel- 
lant also  appeals  from  said  order  of  October  19,  1914.    Reversed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE.  LAM- 
BERT, and  MERRELL,  JJ. 

Gibbons  &  Pottle,  of  Buffalo  (Frank  Gibbons,  of  Buffalo,  of  coun- 
sel), for  appellant. 
Ernest  W.  Mclntyre,  of  Buffalo,  for  respondent. 

PER  CURIAM.  At  the  official  primary  election  in  Erie  county  on 
the  28th  day  of  September,  1914,  appellant,  Valentine  A.  Truszkow- 
ski,  and  respondent,  William  Tenjost,  were  respectively  candidates  for 
the  position  of  member  of  the  Republican  state  committee  for  the  Sixth 
assembly  district  of  said  county,  and  their  names  were  printed  upon 
the  official  ballot.  The  inspectors  of  election  in  the  several  election  dis- 
tricts in  that  assembly  district  canvassed  the  ballots  cast,  and  made  and 
delivered  to  Frank  J.  Schmidt  and  William  J.  Beyer,  constituting  the 
board  of  elections  of  said  county  and  custodians  of  primary  records 
therein,  certificates  of  the  result  of  the  canvass  by  them  of  the  votes 
cast  at  said  election  for  said  Republican  state  committeeman  in  said 
Sixth  assembly  district,  showing  that  387  votes  were  cast  for  appellant, 
Truszkowski,  and  380  votes  for  respondent,  Tenjost.  Said  custodians 
of  primary  records  thereupon  canvassed  a  statement  of  the  results  of 
said  primary  election  filed  with  them,  and  made  and  filed  a  certificate 
that  from  said  statement  it  appeared  that  said  Truszkowski  received 
387  votes  and  said  Tenjost  380  votes,  and  that  said  Tenjost  was  duly 
elected  as  such  state  committeeman. 

Thereafter,  and  on  October  12,  1914,  said  Tenjost  made  the  petition 
in  this  proceeding,  and  on  October  12th,  on  filing  said  petition,  an  or- 
der was  made  by  the  Erie  Special  Term,  in  substance,  that  the  action 
of  said  custodians  of  primary  records  in  making  and  filing  said  cer- 
tificate of  the  election  of  said  Truszkowski  be  reviewed  by  the  Spe- 
cie,! Term;  that  said  custodians  of  primary  records  produce  before  the 
court  at  Special  Term  on  October  14,  1914,  all  the  ballots  cast  in  each 
district  comprising  said  Sixth  assembly  district  at  said  Republican 
primary  election,  for  examination  by  said  Tenjost  or  his  authorized 
agents,  under  the  jurisdiction  of  the  Special  Term,  and  that  said  cus- 
todians of  primary  records  show  cause  at  the  time  and  place  afore- 
said why  an  order  of  the  court  should  not  be  made  adjudging  that 
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Tenjost' was  duly  dected.  Copy  of  the  order  was  directed  to  be  served 
upon  the  said  custodians  of  primary  records  and  upon  said  Truszkow- 
ski,  but  not  upon  the  inspectors  of  election,  or  any  of  them.  The  pe- 
tition alleged  numerous  mistakes  or  errors  of  the  several  inspectors  of 
election  in  counting  or  failing  to  count  the  votes  cast  for  Republican 
state  committeeman,  and  that  the  vote  actually  cast  in  favor  of  said 
Tenjost  exceeded  by  at  least  10  the  number  prcq)erly  cast  for  said 
Truszkowski. 

In  obedience  to  the  order  of  the  Special  Term,  the  custodians  of 
primary  records  did  produce  the  ballot  boxes  from  each  of  the  election 
districts  in  said  Sixth  assembly  district,  and  the  same  were  examined 
by  said  Tenjost  and  his  counsel  in  the  presence  of  said  Truszkowski 
and  his  counsel,  and  thereafter' and  on  October  19th  an  order  was 
made  by  said  Special  Term  requiring  said  custodians  of  primary  rec- 
ords to  produce  all  said  ballots  before  the  Special  Term  on  October 
20th  for  examination,  and  the  same  were  so  produced  and  examined 
by  the  parties  and  their  counsel  under  the  direction  of  th^  justice  pre- 
siding, and  a  new  count  of  said  ballots  was  made,  and  some  of  the 
ballots  cast  for  said  Truszkowski  and  counted  for  him  by  the  inspectors 
of  election  were  rejected,  and  some  of  the  ballots  cast  for  said  Tenjost 
and  rejected  by  the  inspectors  of  election  were  counted,  and  the  court 
upon  such  recount  determined  that  353  ballots  were  properly  cast  and 
to  be  counted  for  said  Tenjost  and  340  for  said  Truszkowski,  and 
thereupon  made  the  order  appealed  from,  requiring  said  custodians  of 
primary  records  to  cancel  and  nullify  the  certificate  of  election  issued 
to  said  Truszkowski,  and  to  issue  a  new  certificate  to  said  Tenjost  of 
his  election  as  state  committeeman. 

Thus,  the  action  of  the  inspectors  of  election  in  13  different  elec- 
tion districts,  in  counting  and  canvassing  the  vote  in  their  respective 
districts  and  certifying  to  the  result  found  by  them,  has  been  sum- 
marily reviewed,  and  the  result  reached  by  them  radically  changed  in 
a  proceeding  against  the  custodians  of  primary  records  alone,  designed 
only  to  review  the  action  of  that  body.  If  this  can  be  done,  then  in 
a  proceeding  sunilar  in  form  against  the  secretary  of  state  to  review 
his  action  in  canvassing  the  certificates  of  the  result  of  the  election 
throughout  the  state  for  any  state  officer,  the  Special  Term  may  order 
all  the  ballot  boxes  in  the  state  reopened  and  the  votes  recounted,  for 
the  provisions  of  the  statute  for  reviewing  the  action  of  custodians  of 
primary  records  and  the  action  of  the  secretary  of  state  are  the  same. 

We  think  it  was  not  the  intention  of  the  statute  to  authorize  a  re- 
count of  the  votes  and  a  declaration  of  a  different  result  based  upon 
such  recount  in  a  proceeding  against  custodians  of  primary  records 
alone.  The  authority  for  this  proceeding  is  now  found  in  sections  41 
and  56  of  the  Election  Law.  Section  56  is  a  re-enactment,  with  some 
changes,  of  section  70  of  the  Election  Law  as  it  stood  in  1910.  It  was 
held  in  the  First  Department  (In  the  Matter  of  Hines,  141  App.  Div. 
569,  126  N.  Y.  Supp.  386)  that  under  section  70  of  the  Election  Law, 
where  the  right  to  the  office  of  member  of  a  general  committee  of  a 
political  party  declared  elected  at  a  primary  election  is  questioned  on 
the  ground  of  fraudulent  practices  by  voters  at  tlie  polls,  the  matter 
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cannot  be  determined  by  summary  proceedings  nnder  section  70  insti- 
tuted by  process  served  only  upon  the  board  of  elections,  against  which 
no  charge  of  fraud  is  made,  and  which  had  no  power  to  review  the 
acts  of  the  electors,  but  dealt  solely  with  the  returns  sent  to  it  by  the 
inspectors  of  election,  and  which  had  only  the  functions  of  a  custodian. 

We  find  no  such  change  in  the  form  or  substance  of  the  statute,  which 
is  now  section  56,  from  its  form  as  former  section  70,  as  to  change 
the  rule  laid  down  in  this  Hines  Case,  and  we  are  of  opinion  that  in 
this  proceeding  to  review  the  action  of  the  custodians  of  primary  rec- 
ords the  court  can  review  only  such  action  as  that  body  has  itself  taken 
and  correct  errors  which  that  body  has  made.  See,  also,  Matter  of 
King,  155  App.  Div.  720,  140  N.  Y.  Supp.  914;  People  ex  rel.  Cantor 
v.  Board  of  Canvassers,  165  App.  Div.  142,  150  N.  Y.  Supp.  480; 
Matter  of  Sweeney,  158  App.  Div.  496,  143  N.  Y.  Supp.  727,  affirmed 
209  N.  Y.  567,  103  N.  E.  164.'  We  do  not  concur  in  the  construction 
placed  upon  the  Election  Law  in  Matter  of  Zimmer,  77  Misc.  Rep. 
336,  136  N.  Y.  Supp.  506. 

The  orders  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements. 


(168  App.  Div.  301) 

McCUTCHEON  v,  TSJRMINAL  STATION  COMMISSION  OP  CITY 
OF  BUFFALO  et  aL 

(Supreme  Conrt,  Appellate  Division,  Fourtli  Department    Jane  9,  1916.) 

1.  MXTNIOIPAI.  CORPOBATIONB  «=s>990 — TAXPAYER'S   ACTION — WHKW   MaINTAIR- 

ABLE. 

Wbile  the  acts  of  the  Buffalo  terminal  station  commission  created  by 
Laws  1911,  c.  842,  in  adopting  a  plan  for  the  terminals  and  terminal  facili- 
ties of  certain  railroads,  and  in  entering  into  a  contract  with  the  rail- 
road companies  for  the  carrying  out  of  such  plans,  which  plans  and  con- 
tract Involved  the  closing  of  streets  and  the  exchanging  of  property  be- 
tween the  railroads  and  the  city,  might  have  been  reviewed  by  a  tax- 
payer by  certiorari,  this  was  not  his  only  remedy,  and  he  could  ques- 
tion the  legality  and  validity  of  the  contract,  and  the  power  of  the  com- 
mission to  execute  it,  by  an  action  under  Code  Civ.  Proc.  {  1925,  and  Gen- 
eral Municipal  Law  (ConsoL  Laws,  c.  24)  §  51,  authorizing  taxpayers'  ac- 
tions to  prevent  waste  of  or  injury  to  the  funds  or  property  of  a  city,  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig. 
Si  2151-2156;    Dea  Dig.  «=>990.] 

2.  Railroads   «=>75 — Termikals — Modification   op  Plans — Hilarino. 

Laws  1911,  a  842,  creates  the  Buffalo  terminal  station  commission,  and 
authorizes  It  to  adopt  plans,  and  provides  that,  before  adopting  or  modi- 
:^ing  any  plan,  the  commission  shall  give  notice  to  interested  railroad 
companies  and  publish  a  notice  in  the  newspapers,  and  shall  hear  any 
party  interested,  and  make  a  report  in  writing,  wherein  it  shall  state 
the  plans  adopted,  and  that  this  report  shall  be  filed  with  the  county 
clerk.  EelO,,  that  where  the  commission,'  after  the  public  hearing,  and 
as  a  result  thereof,  made  certain  modifications  in  the  proposed  plans,  the 
failure  to  give  a  farther  public  notice  did  not  render  the  adoption  of 
the  modified  plans  illegal. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  %\  183-191 ;  Dec. 
Dig.  <Ss»75.] 
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8.  MuNsciPAi.  OoBFORATions  ®=»680,  6S1 — Stbeetb — ^PowEBS  or  Tebviitai. 
Station  Couuissjon. 

The  Buffalo  terminal  Btatlon  commission,  created  by  Laws  1911,  c.  S42, 
in  adopting  plans  for  the  terminals  of  certain  railways,  had  authority  to 
provide  for  the  laying  of  an  extra  track  In  a  stre^  at  grade  and  for  the 
continuance  of  one  track  across  a  street  at  grade,  where  such  tracks  were 
necessary  to  carry  out  the  general  purpose  of  the  act,  though  one  of  the 
imrposes  of  the  act  was  the  elimination  as  far  as  possible  of  grade 
crossings,  especially  where  plans  for  such  terminals,  approved  by  the 
public  service  commission,  contained  a  provision  for  the  continuance  of 
the  last-mentioned  track. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent.  Dig.  if 
1458-1466;   Dea  Dig.  <8=»680,  681.] 

4.  Municipal  Cobfobations   <g=i»1000 — Taxpaykbs"  Actions — Scope  of  In- 

4UIBT. 

In  a  taxpayer's  action  brought  to  test  the  validity  of  plans  adopted  by 
the  Buffalo  terminal  station  commission,  created  by  laws  1911,  c.  842,  for 
certain  railway  terminals  and  a  contract  to  effectuate  such  plans,  plain- 
tiff's objection  to  the  placing  in  the  center  of  a  street  of  a  pier  to  support 
overhead  tracks  could  not  be  considered,  as  it  involved  uo  question  of 
the  authority  of  the  commission,  but  only  a  question  as  to  the  wisdom  of 
the  plan  adopted  by  it,  which  could  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  ff 
2167-2172,  2198;  Dec.  Dig.  «=»1000.] 

6.  MuNiciPAi,  Corporations  <8=»680,  681 — Bailroad  Teriunai« — PowisR  o» 
TisRuhnal  Commission — Exchanok  of  Pbopebtt. 

The  dty  of  Buffalo  maintained  a  water  main  with  connections  for  fire 
tugs  in  a  street  running  to  a  river,  the  spur  end  of  which  street  was  to  be 
closed  under  the  plans  adopted  by  the  terminal  station  commission,  creat- 
ed by  Laws  1911,  c.  842.  One  of  the  railroad  companies  owned  land 
abutting  on  the  river,  and  the  plans  provided  for  placing  new  mains 
and  intakes  on  this  land.  The  cost  of  the  construction  of  the  new  mains 
and  intakes  was  to  be  borne  by  the  railroad  company,  and  both  the  land 
and  spur  end  of  the  street  had  been  appraised  as  required  by  the  statute, 
where  streets  were  to  be  closed  or  lands  exchanged  or  sold  by  the  city. 
Beld,  that  the  commission  did  not  exceed  its  authority  by  including 
such  parcel  owned  by  the  railroad  company  in  the  plan. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
IS  1459-1466;    Dea  Dig.  «=>68a,  681.] 

6.  Municipal  Corporations  «=s871 — Disposal  of  Pbopebtt  in  Aid  of  In- 

dividuals OR  Corporations. 

A  city  has  no  property  interest  in  streets  In  which  it  has  no  fee,  and 
even  if  it  owns  the  fee  it  has  no  such  property  right  as  would  be  pro- 
tected by  Const,  art.  8,  {  10,  providing  that  no  dty,  etc.,  shall  give  any 
money  or  property  to  w  in  aid  of  any  indiridual,  association,  or  corpo- 
ration. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1817;  Dec.  Dig.  <S=>871.] 

7.  Municipal  CoBPORAiaoNS  €=»e58 — Stbibtb— Nature  of  Cnr's  Intebest. 

Where  the  fee  of  a  street  or  highway  la  in  a  dty,  the  dty  holds  the 
street  in  trust  for  the  people  at  large. 

[Ed.  Note. — For  other  cases,  see  Munldpal  Corporatioiis,  Gent  Dig.  { 
1430;   Dea  Dig.  «&=»658.] 

8.  Municipal  Corporations  €=»e57 — Streets — ^Vacation  or  Abandonuknt 

AUTHOBITT   OF  LEGISLATURE. 

The  Legislature  has  full  power  and  authority  to  release  the  public 
right  in  streets  in  which  the  dty  has  no  fee,  and  to  provide  for  the  dos- 
ing thereof  whenever  public  Interest  requires. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  SI 
722,  844,  1429,  1496;    Dea  Dig.  <S=>657.] 

<=3>For  otbar  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Dlsests  *  Indexes 
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9.  Bailboads  4=975 — Rioht  of  Wat — Compensation — Ci.o8iNa  Strketb. 

Laws  1911,  c.  842,  §  9,  authorizes  the  terminal  station  commission  to 
acquire  any  lands  in  the  city  of  Buffalo,  close  or  alter  any  street,  etc., 
or  change  the  grade  of  any  street  when  necessary  to  carrying  out  the 
railroad  terminal  plans  and  contracts  thereby  authorized,  and  provides 
that  the  proceedings  provided  in  section  7  shall  be  applicable  for  the 
purpose  of  acquiring  title  to  any  lands  necessary  to  be  taken.  Section  7 
provides  that  if  the  plans  or  contracts  include  the  closing  or  alteration 
of  any  street,  etc.,  or  if  it  becomes  necessary  to  ascertain  the  fair  market 
value  of  any  lands  owned  by  the  dty  to  be  exchanged  or  sold  by  it,  ap- 
plication shall  be  made  for  the  appointment  of  commissioners  to  as- 
certain the  compensation  to  be  paid,  or  to  ascertain  the  market  value  of 
any  lands  to  be  sold  or  exchanged  by  the  city.  Held,  that  the  act  does 
not  contemplate  that  the  city  shall  be  paid  any  compensation  for  the 
closing  of  streets  In  which  it  has  no  fee. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f  {  18S-191 ;  Dec. 
Dig.  <e=»75.] 

10.  MuNiciPAi.  CoBPORAnoRS  4=3657 — Streets — Powers  of  Tkbminai.  Sta- 
tion Commission, 

For  many  years  land  on  the  bank  of  a  river  was  used  for  travel  to 
and  from  the  water  front,  but  never  dedicated  or  accepted  as  a  street, 
or  laid  out  or  worked  as  a  street,  though  resolutions  had  been  adopted 
as  to  its  improvement  and  an  attempted  change  In  Its  location.  At  an 
early  date  docks  were  built  across  the  strip,  and  the  river  thereafter 
encroached  on  the  strip  under  the  docks,  and  sheds  and  elevators  were 
built  adjacent  to  it.  The  Buffalo  terminal  station  commission,  created 
by  Laws  1911,  c.  842,  In  adopting  plans  for  the  terminals  of  certain 
railroads,  provided  for  the  closing  of  this  so-called  street.  One  of  such 
railroad  companies  then  owned  all  of  the  abutting  property,  the  fee  of 
the  street,  and  the  wharves  and  docks  constructed  over  and  beyond  it. 
It  was  then  principally  used  for  travel  to  and  from  the  docks  and 
wharves.  It  had  been  determined  that  the  city  was  not  entitled  to  col- 
lect wharfage,  and  the  plans  adopted  offered  opportunity  to  extend  the 
docks  and  provide  for  direct  connection  with  the  railroad  terminals. 
Beld,  that  the  commission  did  not  abuse  its  discretion,  or  unduly  deprive 
the  public  of  any  rights  along  the  river  front  by  providing  for  the  closing 
of  such  so-called  street. 

[Ed.  Mote. — For  other  cases,  see  Municipal  Corporations,  Cent  Die.  t{ 
722,  844,  1429,  1496;   Dec.  Dig.  «=9657.] 

11.  MuNiciPAi,  Corporations  «s»658 — Streets — Pbkscbiptivb  Biohts — Ex- 
tent. 

If  the  dty  had  any  right  in  such  strip  of  land  as  a  street  or  for  public 
travel,  it  was  acquired  by  preserlptlou,  and  the  extent  of  the  prescrip- 
tive easement  was  governed  entirely  by  the  extent  of  the  user. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1430;    Dec.  Dig.  <3=>6I}8.] 

12.  Bailboads  4=»75 — Railroad  Terminals — Powers  or  Tkbiunal  Commis- 
sion. 

Under  Laws  1911,  c.  842,  authorizing  the  Buffalo  terminal  station 
commission  to  adopt  plans  for  terminals,  which  plans  shall  require  the 
railroads  "or  other  transportation  corporations"  within  the  city  to  make 
such  changes  in  existing  tracks,  stations,  or  railroad  facilities  as  will 
secure  adeijuate  transportation  facilities,  it  was  the  duty  of  the  commis- 
sion to  consider  the  convenience  of  lake  traffic  in  connection  with  ter- 
minal plans,  and  the  fact  that  it  provided  for  the  utilization  in  the  erec- 
tion of  a  new  railroad  terminal  of  lands  owned  by  the  railroads  adjacent 
to  the  river  and  lake  did  not  suggest  that  the  commission  was  endeav- 
oring to  obtain  properties  for  the  railroads  to  aid  them  In  their  competi- 
tive lake  traffic. 

[Ed.  Note. — SV>r  other  cases,  see  Railroads,  Cent.  Dig.  U  183-191 ;  Dec. 
Dig.  4=»75.] 

CssFor  otli«r  cases  see  aaine  topic  t  KEY-NUMBER  in  all  Key-Numbered  DlsesU  &  Index** 
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13.  Rauxoads  «=»75 — Railboad  Tbbioitals — Powxbs  or  TEBimrAi.  CJomiiB- 
Bioir. 

Laws  1911,  c.  842,  {  6,  provides  tbat  the  Buffalo  terminal  station  com- 
mission may  agree  with  any  railroad  as  to  the  work  to  be  done  under  its 
terminal  plans  by  any  such  company,  and  the  portion  to  be  done  by  the 
city,  and  the  portion  of  the  cost  to  be  paid  by  each.  Section  8  provides 
a  method  for  fixing  the  amount  to  be  borne  by  each  If  the  commission 
and  the  railroads  cannot  agree  by  an  application  to  the  Supreme  Court  for 
the  apxwlntment  of  commissioners.  Section  11  provides  that  the  com- 
missioners may  authorize  the  railroad  companies  to  do  the  whole  or  any 
portion  of  the  work,  and  the  cost  to  be  apportioned  as  provided  in  sec- 
tion 8.  The  commission  contracted  with  railroad  companies  to  carry 
out  plans  adopted  by  It,  under  which  the  railroads  and  the  dty  were 
to  exchange  certain  lands,  and  streets  In  which  the  dty  owned  the  fee 
were  to  be  closed,  and  It  was  provided  that  If,  upon  an  appraisement  of 
the  property  exchanged,  a  balance  should  be  found  In  favor  of  the  rail- 
roads, they  should  discharge  the  dty  from  any  obligation  to  pay  the  ex- 
cess, and  that.  If  the  excess  was  In  favor  of  the  dty,  it  should  be  con- 
sidered the  dty's  contribution  toward  the  expense  of  eliminating  grade 
crossings  and  relocating  streets.  There  was  such  an  excess  In  favor  of 
the  dty,  but  It  amounted  to  only  17  per  cent,  of  the  expense  of  elimi- 
nating such  crossings  and  relocating  such  streets.  Meld,  that  the  com- 
mission did  not  exceed  Its  authority  in  contracting  that  such  excess  should 
be  contributed  toward  the  Improvements  In  question,  and  the  fact  that 
the  money  was  not  paid  Into  the  dty  treasury  and  afterwards  disbursed 
did  not  affect  the  validity  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Ballroads,  Cent  Dig.  {(  183-191 ; 
Dec.  Dig.  «=>75.] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Charles  H.  McCutcheon  against  the  Terminal  Station 
Commission  of  the  City  of  Buffalo  and  others.  From  a  judgment 
(88  Misc.  Rep.  148, 150  N.  Y  Supp.  850;  88  Misc.  Rep.  601,  151  N.  Y. 
Supp.  451)  dismissing  the  complaint,  and  denying  upon  the  merits  the 
prayer  for  relief  contained  in  plaintiff's  complaint  and  in  the  answer  of 
the  defendant  the  City  of  Buffalo,  plaintiff  and  the  City  appeal.  Af- 
firmed. 

Argued  before  KRUSE,  P.  T.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Crangle  &  Cochrane,  of  Buffalo  (Simon  Fleischmann,  Roland  Cran- 
gle,  and  Edward  L.  Jung,  all  of  Buffalo,  of  counsel),  for  appellant 
McCutcheon. 

William  S.  Rann,  of  Buffalo  (Ralph  K.  Robertson,  of  Buffalo,  of 
counsel),  for  appellant  City  of  Buffalo. 

Wilbur  E.  Houpt,  of  Buffalo,  for  respondent  Terminal  Station  Com- 
mission of  City  of  Buffalo. 

Rogers,  Locke  &  Babcock,  of  Buffalo  (Charles  B.  Sears,  of  Buffalo, 
of  counsel),  for  respondents  Delaware,  L.  &  W.  R.  Co.  and  another. 

MERRELL,  J[.  On  September  6,  1913,  the  terminal  station  com- 
mission of  the  city  of  Buffalo  entered,  into  a  contract  with  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Company  and  the  New  York, 
Lackawanna  &  Western  Railroad  Company,  the  purpose  of  which 
was  to  effectuate  and  carry  out  certain  plans  for  a  railroad  terminal 
in  said  city  theretofore  adopted  by  the  commission.     This  action  is 
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brought  in  equity  by  the  plaintiff  as  a  taxpayer  to  declare  the  con- 
tract in  question  illegal,  null,  and  void,  as  in  violation  of  various  pro- 
visions of  the  Constitution  of  the  state  of  New  York,  of  the  federal 
Constitution,  and  of  the  Terminal  Station  Commission  Act  of  the 
Legislature  of  the  state  of  New  York,  and  as  contrary  to  the  public 
policy. 

The  defendant  Lackawanna  Railroad  Company  has,  for  many  years, 
maintained  tracks  in  the  ci^  of  Buffalo  crossing  Michigan  street,  with 
two  tracks  overhead  between  Elk  and  Ohio  streets.  The  tracks  in 
question  continue  westerly  to  Ohio  street,  and  through  Ohio  street 
partially  on  an  embankment  and  partly  at  grade  across  Illinois  street, 
Love  alley,  and  Indiana,  Washington,  and  Main  streets,  to  the  pres- 
ent passenger  station,  which  is  situate  on  the  westerly  side  of  Main 
street.  A  retaining  wall  in  Ohio  street  extends  for  a  distance  of 
about  400  feet  to  Liberty  street,  and  narrows  the  usable  portion  of 
Ohio  street  between  Illinois  and  Mississippi  streets  to  about  30  feet. 
The  passenger  station  now  in  use  is  small,  incommodious,  and  inade- 
quate for  the  present  traffic,  and  has  so  been  for  some  years.  There 
is  also  a  siding  on  the  south  side  of  the  main  tracks,  from  the  center 
of  Washington  street  to  Liberty  street,  and  switches  also  run  from 
the  main  tracks  between  Main  and  Washington  streets,  which  cross 
Main  street  at  grade.  Five  tracks,  therefore,  at  present  cross  Main 
street  at  grade.  The  Lackawanna  Railroad  also  maintains  a  freight 
house  on  the  Buffalo  river  between  Main  street  and  Commercial  slip, 
with  tracks  running  thereto  at  grade  through  Prime  street  and  across 
West  Perry,  Hanover,  and  Lloyd  streets.  All  traf&c,  therefore,  passes 
from  the  passenger  station  and  the  freight  house  across  Main  street 
at  grade.  In  addition,  a  large  coal  trestle  is  maintained  on  Buffalo 
river,  where  large  quantities  of  coal  are  handled  each  season  and 
transported  over  the  tracks  aforesaid.  For  several  years  the  railroad 
facilities  and  terminals  have  been  inadequate  to  properly  handle  the 
passenger  and  freight  business  within  the  city  of  Buffalo,  and  the 
large  number  of  grade  tracks  have  been  a  great  burden  upon  the  streets 
in  question.  For  several  years  efforts  have  been  made  to  improve  and 
enlarge  the  terminal  facilities  of  the  above-named  railroads,  and  to 
remove  as  far  as  possible  the  grade  tracks  from  the  streets  of  the  city, 
to  the  end  that  proper  and  adequate  facilities  might  be  had. 

In  1910  the  Lackawanna  Railroad  Company  submitted  to  the  Mayor 
of  the  city  of  Buffalo  a  proposed  plan  for  the  enlargement  and  bet- 
terment of  their  terminal,  and  proposed  the  removal  of  the  grade 
tracks  as  far  as  possible.  The  state  public  service  commission  made 
an  official  investigation  of  the  matter,  and  instituted  a  proceeding  hav- 
ing as  its  primary  object  the  removal  of  the  dangers  incident  to  the 
grade  tracks  at  the  foot  of  Main  street.  Public  hearings  were  held, 
and  the  commission  passed  upon  the  plan  submitted  as  aforesaid  to 
the  mayor,  and  on  the  14th  of  December,  1910,  all  of  the  commission- 
ers, in  a  memorandum,  stated  that  no  site  was  available  for  the  new 
proposed  Lackawanna  railroad  terminal,  except  near  the  foot  of  Main 
street,  or  on  the  outskirts  of  the  city,  and  that  if  such  a  terminal  was 
constructed  it  would  be  necessary  to  construct  the  same  east  of  Main 
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Street,  and  for  that  purpose  the  closing  or  alteration  of  certain  streets 
would  be  necessary. 

On  July  28,  1911,  the  Terminal  Station  Act  became  a  law  (chapter 
842,  Laws  of  1911).  This  act  created  the  terminal  station  commis- 
sion of  the  city  of  Buffalo,  and  authorized  and  directed  the  commis- 
sioners to  adopt  from  time  to  time  plans  for  the  purpose  of  reliev- 
ing the  congested  condition  of  the  railroad  situation  and  terminals  in 
the  city  of  Buffalo,  and  to  make  and  require  such  changes  in  the  loca- 
tion and  use  of  tracks,  switches,  terminals,  stations,  or  railroad  facil- 
ities for  the  transportation  of  passengers  and  freight,  and  to  secure 
to  the  public  freedom  from  obstruction  of  the  streets  of  the  city  by 
railroads.  The  commission  was  further  authorized  to  alter,  change, 
or  discontinue  such  streets  as  might  be  necessary  in  carrying  out  the 
purpose  of  the  act,  and  to  exchange  lands  belonging  to  the  city  of 
Buffalo  for  lands  belonging  to  the  railroads.  In  case  of  such  ex- 
change of  city  lands,  or  the  appropriation  thereof  for  railroad  pur- 
poses, the  act  further  provided  for  the  appraisal  of  such  lands  and  for 
the  payment  of  the  appraised  value  thereof.  All  provisions  of  the 
city  charter  which  might  be  inconsistent  with  the  Terminal  Act  were 
therein  declared  to  have  no  application  to  the  matters  placed  in  charge 
of  the  conunission  under  said  act,  and  after  the  passage  of  the  act 
no  other  city  body  had  any  authority  over  the  matters  intrusted  to 
the  commission  by  the  act.  The  powers,  however,  of  the  state  pub- 
lic service  commission  were  in  no  wise  restricted  by  the  act  in  ques- 
tion. 

After  the  passage  of  the  act,  litigation  followed,  and  the  constitu- 
tionality thereof  was  established.  People  ex  rel.  Simon  v.  Bradley, 
207  N.  Y.  592,  101  N.  E.  766.  Thereafter,  and  on  December  16, 
1911,  the  terminal  station  commission  gave  notice  that  it  proposed 
to  adopt  a  plan  relating  to  the  Lackawanna  station,  and  gave  notice 
of  a  public  hearing,  as  provided  by  section  3  of  the  act.  The  plan 
proposed  was  substantially  the  same  as  the  former  plan  proposed  by 
the  railroads  and  approved  by  the  public  service  commission.  Upon 
the  hearing  certain  proposals  were  made  for  changes  and  alterations 
of  the  proposed  plans,  and  after  the  hearing  and  upon  the  date  afore- 
said the  terminal  commission  adopted  the  plan  substantially  in  its 
original  form  and  entered  into  the  contract  which  is  herein  sought 
to  be  annulled.  The  plan  and  contract  so  adopted  and  made  unques- 
tionably provide  for  adequate  terminal  facilities  for  the  city  of  Buf- 
falo in  respect  to  the  railroads  involved,  and  abolish  substantially  all 
tracks  at  grade  by  carrying  the  same  over  the  streets  at  a  proper 
elevation.  To  accomplish  the  results  sought,  the  contract  provides 
for  the  closing  of  a  strip  of  the  present  Ohio  street  westerly  from 
its  junction  with  Elk  street  to  the  easterly  line  of  Main  street  alpng 
its  southerly  side,  and,  through  acquisition  of  an  adjacent  strip  on 
the  north,  to  practically  relocate  said  street  and  open  a  new  street, 
to  be  known  as  Ohio  street,  situate  somewhat  northerly  of  its  present 
location.  Front  street,  so  called,  was  also  discontinued,  and  certain 
exchanges  of  lands  were  proposed  which  placed  in  control  of  the 
railroads  the  territory  which  the  commission  deemed  necessary  for 
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the  construction  and  maintenance  of  the  proposed  station,  freight 
houses,  and  tracks  connecting  therewith. 

[1]  It  is  contended  that  the  plaintiff's  only  remedy  was  to  review 
the  action  of  the  commission  by  writ  of  certiorari.  Such  a  proceeding 
would  undoubtedly  have  been  proper.  People  ex  rel.  Myer  v.  Adam, 
74  App.  Div.  604,  77  N.  Y.  Supp.  754.  The  plaintiff,  however,  did  not 
avail  himself  of  the  remedy  thus  afforded  within  the  statutory  time, 
but  waited  until  after  the  execution  of  the  contract  in  question,  and 
after  large  sums  of  money  had  been  expended^  before  bringing  this  ac- 
tion. While  the  court  should  not  herein  consider  the  wisdom  of  the 
plan  adopted  for  the  new  terminals  proposed,  the  plaintiff  has  a  right, 
we  think,  to  question  in  this  action  the  legality  and  validity  of  the  con- 
tract made  with  the  railroads  for  carrying  out  the  plan,  and  to  question 
the  powers  vested  in  the  terminal  commission  to  execute  the  contract 
in  question.  The  plaintiff,  being  a  taxpayer,  has  the  right  to  maintain 
an  action  to  declare  null  and  void  official  acts,  if  unlawful  and  unau- 
thorized by  law.  Section  1925,  Code  of  Civil  Procedure;  section  51, 
General  Municipal  Law ;  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280,  26 
N.  E.  263;  Kittinger  v.  Buf.  Traction  Co.,  160  N.  Y.  377,  54  N.  E. 
1081.  Plaintiff  in  this  action  makes  no  claim  of  fraud,  collusion,  or 
bad  faith  on  the  part  of  the  terminal  commission  or  railroad  defend- 
ants. 

[2]  The  appellants  first  contend  that  after  the  public  hearing  the 
commission  made  certain  modifications  to  the  proposed  plans,  and  that, 
because  no  further  public  notice  was  given,  the  adoption  of  the  mod- 
ified plans  was  illegal  and  contrary  to  the  act.  As  the  modifications  in 
question  were  the  result  of  the  public  hearin|f  held,  such  claim  has 
no  foundation,  and  it  is  clear  that  no  other  notice  was  required  by  the 
act.  It  is,  in  fact,  provided  that  the  testimony  taken  at  the  public 
hearing  shall  be  reduced  to  writing,  and  that  the  commission  shall 
make  a  report  in  writing  "wherein  they  shall  state  the  plan  adopted 
by  them."  This  "report  shall  be  filed  in  the  office  of  the  clerk  of  Erie 
county,  together  with  the  testimony  taken  before  the  commissioners, 
and  such  report  shall  thereupon  become  the  plan  for  the  part  of  the 
work  provided  for  or  referred  to  therein."  The  words  of  the  statute 
in  question  clearly  dispose  of  the  above  objection  in  favor  of  the  re- 
spondents. 

[3,  4]  The  plan  adopted  provides  for  the  laying  of  an  extra  single 
track  in  Water  street  at  grade  for  a  distance  of  about  350  feet  from 
the  westerly  side  of  the  Commercial  slip,  and  substitutes  an  overhead 
crossing  in  Main  street.  The  single  track  in  Water  street,  leading  from 
the  main  track  of  the  railroad,  is  for  the  purpose  of  relieving  the  heavy 
traffic  heretofore  pEfssing  over  Main  street  to  and  from  the  warehouses 
extending  from  the  westerly  line  of  Main  street  to  near  the  foot  of 
Commercial  street,  and  the  evidence  seems  to  clearly  demonstrate  the 
necessity  for  this  track,  and  the  terminal  commission  clearly  had  au- 
thority under  the  act  to  provide  for  the  laying  of  such  extra  or  new 
tracks  as  might  be  necessary  to  carry  out  the  general  purpose  of  the 
act ;  otherwise,  the  city  might  be  deprived  of  many  benefits  which  could 
be  derived  from  the  changing,  alteration,  and  relocation  of  the  railroad 
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tracks  extending  to  and  from  the  terminal/  The  same  reasoning  ap- 
plies to  the  continuance  of  a  single  track  across  Main  street  at  grade 
for  the  purpose  of  handling  freight  from  the  freighthouse  of  the 
company,  which  is  situated  westerly  of  the  street.  It  appears  that  the 
continuation  of  this  old  track  is  made  necessary  to  take  care  of  con- 
gested freight  traffic.  The  plan  containing  the  provision  for  the  track 
in  question  was,  as  before  stated,  submitted  to  and  approved  by  the 
public  service  commission.  While  the  elimination  of  all  tracks  at  grade 
was  of  primary  importance,  that  commission  recognized  the  existing 
necessity  for  the  one  track  at  grade.  The  appellants'  objection  to  the 
placing  of  a  supporting  pier  in  the  center  of  Main  street  to  carry  the 
girders  for  the  overhead  tracks  is  clearly  without  merit,  as  the  question 
involves  simply  the  method  for  crossing  Main  street,  and  does  not  in- 
volve in  any  way  the  question  of  authority  of  the  terminal  commission 
under  the  act  in  question.  •  As  before  stated,  it  is  not  for  the  court  in 
this  action  to  consider  the  wisdom  of  the  terminal  commission  in  its 
adoption  of  the  plan. 

[5]  Similar  questions  are  raised  in  respect  to  the  new  fireboat  slip 
proposed  to  be  constructed  a  short  distance  easterly  frcwn  its  present 
location,  of  larger  size,  with  a  concrete  dock,  and  also  in  respect  to  the 
installation  of  new  water  mains  and  intakes  to  be  used  in  connection 
with  the  fire  tug.  It  is  provided  in  the  contract  that  the  railroad  shall 
pay  a  stated  sum  to  the  city  as  the  estimated  cost  of  installing  these 
water  mains  and  intakes,  if  the  city  desires  to  accept  such  sums  and 
construct  the  mains  and  intakes,  and,  in  case  the  city_  shall  not  so  elect, 
that  the  railroad  shall  install  the  same  without  expense  to  the  city. 
The  land  occupied  by  the  old  slip  is  to  be  exchanged  for  the  lands  em- 
braced in  the  new,  and  said  parcels  are  to  be  appraised  under  section 
7  of  the  act.  It  is  therefore  apparent  that  tlie  change  of  location  of  the 
slip  will  be  without  expense  to  the  city,  and  that  3ie  city  will  thereby 
acquire  a  new,  enlarged,  and  much  improved  fireboat  slip  in  exchange 
for  the  old,  together  with  new  and  adequate  mains  and  intakes  to  be 
used  in  connection  with  the  fire  tug.  A  triangular-shaped  parcel  of 
land  lying  west  of  Main  street  and  abutting  Buffalo  river  is  to  be  con- 
veyed by  the  Lackawanna  railroad  to  the  city.  Such  conveyance  is 
made  necessary  by  reason  of  the  fact  that  the  city  has  heretofore  main- 
tained in  Washington  street,  running  to  Buffalo  river,  a  certain  water 
main  with  connections  for  fire  tugs.  The  spur  end  of  Washington 
street  extending  to  the  river  being  closed  by  the  plan  adopted,  it  is  nec- 
essary that  a  new  water  main  be  elsewhere  constructed  for  the  protec- 
tion of  the  city.  The  new  mains  and  intakes  are  proposed  to  be  placed 
on  this  triangular  parcel,  which  is  adjacent  to  the  river  and  so  located 
that  the  fire  tug  can  lie  alongside  and  pump  water  into  the  main.  The 
cost  of  the  construction  of  the  new  main  and  intakes  is  to  be  borne 
entirely  by  the  railroad  company.  It  is  apparent  that  the  adoption  of 
that  portion  of  the  plan  objected  to  as  aforesaid  was  necessary  in  or- 
der to  carry  out  the  general  scheme,  and  that  the  city  of  Buffalo  will 
ultimately  be  greatly  benefited  thereby.  Both  this  triangular  parcel  of 
land  and  the  spur  end  of  Washington  street  have  been  appraised,  and 
the  commission,  therefore,  cannot  be  said  to  have  exceeded  its  author- 
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ity  by  so  including  this  triangular  parcel  in  the  plan,  since  its  necessity 
IS  apparent. 

Among  the  streets  of  the  city  to  be  closed,  as  provided  in  the  plan 
adopted  by  the  terminal  commission,  are  portions  of  Prime  street,  Ohio 
street,  Front  street,  and  those  portions  of  Washington,  Indiana,  Illi- 
nois, Mississippi,  Liberty  and  Columbia  streets  which  extend  from 
Ohio  and  Elk  streets  to  the  Buffalo  river  or  to  Front  street  (so-called). 
The  strip  of  land  called  Front  street  extends  along  the-  northerly  mar- 
gin of  Buffalo  river,  the  portion  proposed  to  be  discontinued  lying  be- 
tween Main  street  on  the  west  and  extending  easterly  for  some  distance 
past  the  extension  of  Columbia  street  along  Buffalo  river.  The  con- 
tract with  the  railroads  provides  for  the  appraisal  of  all  lands  in  which 
the  city  has  the  fee  embraced  within  such  streets  in  the  manner  pro- 
vided by  section  7  of  the  Terminal  Act,  and  that  the  city  shall  be 
compensated  therefor.  In  respect  to  the  streets  closed  in  which  the 
city  has  no  fee,  no  compensation  whatever  is  to  be  paid  to  the  city. 
The  city  has  no  fee  in  Front  street,  or  to  the  stub  ends  of  Indiana, 
Illinois,  Mississippi,  and  Columbia  streets.  There  is  a  question  which 
cannot  be  here  determined  as  to  whether  or  not  the  city  has  the  fee  in 
Liberty  street  or  in  the  stub  end  thereof  extending  to  the  river,  there 
being  a  dispute  as  to  whether  or  not  the  fee  of  a  portion  of  this  street 
is  in  the  abutting  owners  or  in  the  municipality.  Whichever  the  case 
may  be,  the  fee  can  be  acquired  by  condemnation  proceedings  and  as 
provided  in  the  Terminal  Act,  and,  if  it  is  there  determined  that  the 
city  owns  such  fee,  proper  compensation  must  be  provided. 

[8]  An  appraisal  has  been  had  of  the  value  of  all  lands  situate  in 
the  closed  streets  in  which  the  city  has  a  fee.  The  appellants,  however, 
claim  that  the  public  has  an  easement  of  value  in  the  portions  of  the 
other  streets  to  be  closed  in  which  the  city  has  no  fee,  and  that  the 
terminal  commission  had  no  right  or  authority  whatever  to  close  these 
streets  and  to  surrender  such  rights  without  compensation  from  the 
railroads ;  the  act  of  the  commission  being  alleged  to  be  unlawful  and 
in  violation  of  the  Constitution  of  the  state,  which  provides  that  "no 
county,  city,  town  or  village  shall  hereafter  give  any  money  or  prop- 
erty, *  *  *  to  or  in  aid  of  any  individual,  association,  or  corpo- 
ration." Article  8,  §  10.  The  city  as  such  has  no  property  interest  in 
the  streets  in  which  it  has  no  fee.  Even  if  it  owned  the  fee  in  such 
streets,  such  fee  would  not  be  such  a  property  right  as  would  be  pro- 
tected by  the  above  clause  of  the  Constitution.  People  v.  Kerr,  27  N, 
Y.  188;  Craig  v.  Rochester  City  &  Brighton  R.  R.  Co.,  39  N.  Y.  404; 
Peck  V.  Schenectady  R.  Co.,  170  N.  Y.  298,  63  N.  E.  357;  People  v. 
Tax  Commissioners,  174  N.  Y.  443,  67  N.  E.  69;  City  of  New  York  v. 
Rice,  198  N.  Y.  128, 91  N.  E.  283,  28  L.  R.  A.  (N.  S.)  375. 

[7]  Where  the  fee  of  a  street  or  highway  is  in  a  city,  the  city  holds 
the  street  in  trust  for  the  people  at  large. 

[8,  9]  The  Legislature  has  authorized  the  terminal  commission  to 
discontinue  such  streets  as  may  be  necessary  to  carry  out  the  project 
in  hand,  and  has  provided  the  means  of  appraisal  of  the  streets  in 
which  the  city  has  the  fee,  and  has  stipulated  that  the  moneys  awarded 
thereon  be  paid  to  the  city.    In  respect  to  the  streets  to  be  closed  in 
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which  the  city  has  no  fee,  only  the  public  at  large  is  interested,  and  the 
Legislature  has  full  power  and  authority  to  release  the  public  right 
therein,  and  to  provide  for  the  closing  of  the  same  whenever  public 
interest  requires.  The  city  of  Buffalo  never  had  any  right  to  sell  or 
dispose  of  any  of  these  streets  in  question  or  to  divert  the  same  to 
private  use,  and  simply  held  the  same  as  agent  and  trustee  for  the 
public,  there  being  no  property  right  in  the  municipality  which  falls 
within  the  language  of  the  clause  of  the  Constitution  above  quoted. 
Nor  does  the  terminal  act  itself  provide  or  contemplate  any  compensa- 
tion to  the  city  of  Buffalo  for  the  right  to  close  any  of  those  streets  in 
which  city  has  no  fee.    Section  9  of  the  act  provides : 

"The  commissioners  are  authorized  and  empowered  to  acquire  any  lands  in 
the  city  of  Buffalo,  to  close  or  alter  any  street,  alley  or  public  place,  to  change 
In  or  remove  from  any  such  street,  alley  or  pubUd  place  any  gas  or  water 
pilies,  sewers,  conduits  or  other  objects,  or  change  the  grade  of  any  street 
which  they  shall  decide  shall  be  necessary  for  the  purpose  of  carrying  out  the 
plans  and  contracts  hereby  authorized,  and  the  proceedings  provided  for  In 
section  7  *  •  •  shall  be  applicable  for  the  purpose  of  acquiring  title  to 
any  lands  necessary  to  be  taken." 

Pursuant  to  section  7,  an  appraisal  commission  is  provided  for  to 
ascertain  "the  fair  market  value  of  any  lands  owned  by  the  city  of 
Buffalo,  to  be  exchanged  or  sold  by  it."  It  is  therefore  very  plain 
that  Compensation  is  not  to  be  received,  except  in  respect  to  lands 
owned  by  the  city.  The  mere  right  of  the  public  to  travel  over  the 
portions  of  the  streets  to  be  closed  does  not  fall*  within  the  language 
of  the  act ;  such  belonging  to  the  people  of  the  state  at  large,  and  not 
being  confined  to  the  inhabitants  of  the  city  of  Buffalo.  The  closing  of 
these  streets  would  simply  relieve  the  land  over  which  they  run  from 
the  burden  of  a  public  easement.  The  defendant  railroads  have  ac- 
quired or  must  acquire  by  condemnation  or  purchase  all  of  the  rights 
of  abutting  owners  and  the  rights  of  the  owners  of  the  fee  in  the 
streets  in  question.  The  appellants'  claim,  therefore,  that  the  city  is 
entitled  to  compensation  for  the  loss  of  such  public  easements,  is 
neither  founded  upon  reason,  nor  does  it  fall  within  the  provisions 
of  the  state  Constitution  or  the  Terminal  Act. 

[10, 11]  In  addition  to  the  objections  above  considered,  the  appel- 
lants claim  that  the  terminal  commission  has  exceeded  its  authority  in 
closing  Front  street,  and  very  seriously  contend  that  the  closing  of 
this  street  is  an  abuse  of  discretion  and  a  waste  of  public  property, 
and  that  by  reason  thereof  the  city  of  Buffalo  has  unnecessarily  lost 
public  rights  of  great  material  value.  The  city  of  Buffalo  does  not 
own  the  fee  in  the  strip  of  land  known  as  Front  street.  The  Lacka- 
wanna Railroad  Company  owns  all  of  the  abutting  property  as  well 
as  the  fee  of  the  street,  if  it  may  be  so  called,  and  the  wharves  and 
docks  constructed  over  and  beyond  it  to  Buffalo  river.  The  appel- 
lants urge,  however,  that  as  Buffalo  river  is  a  navigable  stream,  and 
as  this  strip  of  land  furnishes  a  public  way  to  the  docks  and  wharves 
on  the  northerly  shore,  the  closing  of  this  so-called  street  deprives  the 
public  of  access  to  the  navigable  waters  of  the  river  and  to  the  docks 
and  wharves  in  question. 
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For  many  years,  questions  as  to  the  character  of  Front  street  have 
frequently  arisen,  and  actions  to  determine  the  ownership  thereof  and 
of  the  wharves  and  docks  have  been  twice  before  the  Court  of  Ap- 
peals. Parallel  with  Front  street,  and  a  short  distance  to  the  north, 
is  Ohio  street  and  also  Elk  street;  the  latter  being  really  an  exten- 
sion of  Ohio  street  to  the  east.  These  streets  furnish  a  thorough- 
fare easterly  from  Main  street,  and  practically  all  easterly  and  west- 
erly travel  and  traffic  along  this  portion  of  the  city  passes  over  these 
two  continuous  streets.  So  that  the  strip  known  as  Front  street  has 
been  principally  used  for  travel  to  and  from  the  docks  and  wharves 
along  the  north  shore  of  Buffalo  river,  and  by  those  persons  who 
have  used  the  strip  in  passing  between  the  stub  ends  of  the  intersect- 
ing streets.  It  is  claimed  that  the  terminal  commission  might  have 
adopted  a  plan  for  the  construction  of  the  proposed  station  and  tracks 
further  to  the  north,  with  a  view  of  relieving  the  river  front  from 
the  burden  of  the  proposed  station  and  tracks  leading  thereto.  Such 
a  course  would  have  compelled  the  removal  of  Ohio  and  Elk  streets 
further  to  the  north,  and  would  have  compelled  the  relocation  of  these 
streets  upon  lands  now  owned  by  private  individuals  or  by  the  rail- 
roads or  city.  It  would  still  have  been  necessary  to  maintain  extensive 
approaches  across  the  strip  of  land  known  as  Front  street  to  the  docks 
and  wharves  along  Buffalo  river,  which  are  owned  by  the  Lackawanna 
Railroad  Company,  and  have  always  been  owned  by  private  individ- 
uals and  not  by  the  city.  Such  a  modification  of  the  plan  adopted 
could  undoubtedly  have  been  accomplished,  but  whether  or  not  such 
a  modification  would  have  been  for  the  benefit  of  the  city  is  a  serious 
question.  The  terminal  commission,  in  the  exercise  of  its  discretion, 
and  after  great  labor  and  consideration,  saw  fit  to  adopt  a  plan  which 
provided  for  the  closing  of  Front  street,  and  in  so  doing  cannot  be 
said  to  have  abused  the  discretion  conferred  upon  it  by  the  Legisla- 
ture, nor  to  have  unduly  deprived  the  public  of  any  rights  along  the 
river  front  which  it  formerly  enjoyed. 

As  the  terminal  commission  detennined  that  the  closing  of  Front 
street  was  necessary  to  the  general  plan,  and  as  it  apparently  acted 
within  its  authority,  it  makes  little  difference  whether  the  strip  of 
land  known  as  Front  street  was  a  public  street  or  not  at  the  time  the 
terminal  commission  took  action.  It  appears  that  prior  to  1830  a 
strip  of  land  along  the  north  bank  of  the  Buffalo  river  east  of  Main 
street  was  used  to  some  extent  for  travel  to  and  from  the  water 
front.  In  the  early  '30's  numerous  resolutions  were  passed  by  the 
village  authorities,  referring  to  this  strip  of  land  and  to  the  docks  ad- 
jacent thereto,  and  referred  to  the  same  as  a  "street."  It  does  not 
appear,  however,  that  there  was  ever  any  dedication  of  the  strip  to 
the  municipality  for  street  purposes,  or  that  there  was  any  acceptance 
thereof  as  a  street.  The  municipal  authorities  endeavored  by  resolu- 
tion to  compel  certain  lot  owners  to  improve  the  street,  and  also  at- 
tempted to  close,  by  resolution  adopted  in  1832,  the  so-called  original 
street,  and  to  open  a  new  one  two  rods  in  width.  It  does  not  appear 
that  any  such  street  was  ever  laid  out,  and  the  resolutions  are  of 
very  little  importance,  except  in  so  far  as  they  show  that  some  use 
was  made  by  the  public  of  this  strip  of  land  at  the  time  of  their 
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passage.  Docks  were  early  built  across  this  strip,  and  the  same  ap- 
pears to  have  been  worked  as  a  street  by  the  municipality.  The  wa- 
ters of  the  river  gradually  extended  under  these  docks,  and  by  rea- 
son of  dredging  and  erosion  great  encroachment  was  made  by  the 
river  in  the  strip  known  as  Front  street,  and  sheds  and  elevators 
were  built  adjacent  to  and  over  the  same.  The  municipal  authorities 
at  one  time  placed  upon  one  corner  of  the  street  a  street  sign,  upon 
which  appeared  the  words  "Front  Street."  Unquestionably  the  pub- 
lic has  for  many  years  crossed  and  recrossed  this  strip  of  land  going 
to  and  from  the  wharves  and  docks,  and  has  to  some  extent  in  this 
manner  used  and  traveled  the  entire  length  of  the  street  It  is  clear 
that,  if  the  city  had  any  rights  in  this  strip  of  land  as  a  street  or  for 
public  travel,  such  right  was  acquired  by  prescription.  Therefore  the 
public  can  only  claim  such  rights  in  this  strip  of  land  as  it  had  ac- 
quired by  actual  user ;  the  extent  of  the  prescriptive  easement  being 
governed  entirely  by  the  extent  of  the  user.    37  Cyc.  40. 

The  right  of  the  owners  of  the  fee  in  Front  street  has  never  been 
questioned,  until  raised  in  the  case  of  City  of  Buffalo  v.  D.,  L.  &  W. 
R.  R.  Co.,  190  N.  Y.  84,  82  N.  E.  513,  16  L.  R.  A.  (N.  S.)  506.  In 
that  case  it  was  sought  to  establish  certain  rights  in  the  city  in  Front 
street  and  in  the  wharves  and  docks  built  over  the  same  and  extend- 
ing into  the  Buffalo  river.  Judge  Vann,  in  commenting  upon  the 
findings  of  the  trial  court,  said,  at  page  94  of  190  N.  Y.,  at  page  516 
of  82  N.  E.  (16  L.  R.  A.  [N.  S.]  506) : 

"About  1826  a  public  hijihway  existed  on  the  river  front  between  Washing- 
ton and  Main  streets.  It  still  existed  In  1838,  when  a  dock  was  built  by  the 
abutting  owners  over  and  upon  the  land  owned  by  them  constituting  said  high- 
way, covering  It  for  its  entire  width  and  length.  From  that  time  to  this  the 
abutting  owners  have  used  the  dock  for  dock  purposes,  and  the  general  pab- 
11c  have  used  It  for  highway  purposes,  neither  use  excluding  the  other  alto- 
gether, although  doubtless  interfering  with  it  to  some  extent  Under  these 
circumstances,  what  became  of  the  street  when  the  dock  was  built?  Can 
al^utting  owners  destroy  a  street  in  this  way?  Did  the  construction  of  the 
dock  annihilate  the  highway?  There  is  no  statute  which  gives  it  that  eSect 
and  according  to  the  common  law  the  street  leaped  from  the  ground  to  the 
dock  and  stayed  there.  It  is  there  now  unless  It  has  been  abandoned  by  non- 
user,  as  we  read  the  authorities.  •  •  •  While  the  street  followed  the 
dock,  and  covered  the  whole  of  it,  that  did  not  authorize  the  city  to  collect  the 
wharfage ;  and  although  the  dock  was  private  property  the  same  as  the  land 
beneath  It,  that  did  not  authorize  the  defendant  to  prevent  the  public  from 
using  it  for  the  same  purpose  for  which  they  had  previously  used  the  land. 
The  easement  for  travel  still  existed,  but  It  was  over  the  dock,  which  took 
the  place  of  the  land  constituting  the  street 

Owing  to  inconsistent  findings  of  fact,  the  Court  of  Appeals  re- 
versed the  judgment  appealed  from  and  ordered  a  new  trial,  which 
trial  was  never  had.  The  inconsistent  finding  above  referred  to  was 
that  Front  street  had  not  been  traveled  or  used  as  a  public  high- 
way for  more  than  6  years,  which  was  inconsistent  with  the  finding 
of  fact  that  the  public  used  the  dock  continuously  from  tiie  time  it 
was  built,  both  for  foot  and  vehicle  traffic,  as  a  way  of  communication 
from  Main  street  and  points  east  of  Washington  street. 

The  terminal  commission  was  apparently  in  doubt  as  to  whether 
or  not  the  strip  of  land  known  as  Front  street  was  in  fact  a  street,  and, 
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although  the  railroad  owned  the  fee  of  all  lands  along  the  Buffalo 
river  at  this  point,  the  commission,  desiring  to  remove  all  question 
as  to  the  existence  of  a  public  thoroughfare,  provided  in  its  plan  fox 
the  closing  of  this  strip  of  land  as  a  street.  The  working  out  of  the 
plan  adopted  by  the  terminal  commission  in  respect  to  Front  street 
will  clearly  be  for  the  benefit  of  the  city  at  large.  As  the  docks  have 
always  been  and  still  are  of  a  private  nature,  the  city  not  being  entitled 
to  collect  wharfage,  the  sole  benefit  to  the  city  has  been  and  will  con- 
tinue to  be  derived  simply  from  the  excellence  of  the  docking  fa- 
cilities provided  and  the  proximity  to  proper  and  adequate  railroad 
terminals.  The  plans  adopted  by  the  terminal  commission  offer  the 
greatest  opportunity  to  enlarge  and  extend  the  docks  along  the  north- 
erly shore  of  Buffalo  river,  and  provide  for  direct  connections  with 
the  railroad  terminals.  Prom  the  viewpoint  of  the  city  of  Buffalo, 
therefore,  great  benefit  must  necessarily  be  derived  from  the  execution 
of  the  plan  as  adopted  and  the  performance  of  the  contract  in  respect 
to  Front  street,  and  it  is  difficult  to  appreciate  how  actual  loss  can  be 
anticipated  to  the  general  public  by  reason  of  the  execution  of  the  pro- 
posed plan. 

[12]  The  right  of  the  terminal  commissioners  to  provide  in  these 
plans  for  accommodating  lake  traffic  is  questioned  by  the  appellants. 
We  do  not  think  that  this  question  is  properly  in  the  case.  The  fact 
that  lands  already  owned  by  the  railroads  adjacent  to  Buffalo  river 
are  to  be  utilized  for  the  erection  of  the  new  terminal  should  not  give 
rise  to  the  suggestion  that  the  commission  is  endeavoring  to  obtain 
properties  for  the  railroads  for  the  purpose  of  aiding  them  in  their 
competitive  lake  traffic.  The  fact  that  the  property  is  adjacent  to 
Buffalo  river  and  the  lake,  of  course,  makes  the  spot  chosen  better 
adapted  for  the  purposes  of  a  railroad  terminal,  and  die  commissioners 
not  only  had  a  right,  but  it  was  their  duty,  to  consider  the  convenience 
of  lake  traffic  and  docking  facilities  in  connection  with  the  plan  to 
be  worked  out  to  provide  a  proper  and  suitable  railroad  terminal.  If 
the  plan  adopted  has  thus  provided  for  proper  concrete  docks  and 
wharves,  the  commission  is  not  to  be  criticized  for  thus  uniting  the 
terminal  proposition  with  the  lake  traffic  of  the  railroads.  The  au- 
thorities of  the  city  of  Buffalo  have  for  many  years  had  supervision 
over  both  private  and  public  docks  and  wharves  which  are  of  a  quasi 
public  character.  It  is  apparent  that  the  Legislature  intended  to  em- 
power the  commission  to  adopt  such  plans  as  might  be  necessary  in 
the  premises,  and  certainly  th^  plans  would  be  inadequate  if  they  did 
not  provide  for  a  proper  union  between  the  lake  and  land  transpor- 
tation facilities  of  the  city.  This  is  all  that  the  commission  apparently 
had  in  mind  in  adopting  that  portion  of  its  plan  which  relates  to 
Front  street  and  the  docks  over  and  along  the  same.  The  Terminal 
Act  specifically  authorized  the  commission  to  adopt  plans  "for  the 
purpose  of  relieving  the  congested  condition  of  the  railroad  stations 
and  terminals  in  the  city  of  Buffalo,  which  plans  shall  require  the  rail- 
roads or  other  transportatiow  corporations  operating  within  the  city 
of  Buffalo  to  make  such  changes"  as  seem  necessary  to  the  commis- 
sion.   It  therefore  appears  that  the  Legislature  intended  to  authorize 
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the  commission  to  adopt  such  plans  as  might  be  necessary  in  order  to 
properly  provide,  not  only  for  the  railroad  terminals  themselves,  but 
for  proper  connections  with  other  transportation  corporations. 

[13]  Pursuant  to  the  provisions  of  the  Terminal  Act  an  appraisal 
commission  was  duly  appointed  by  the  Supreme  Court,  of  which  com- 
mission Hon.  Albert  Haight,  a  former  judge  of  the  Court  of  Appeals 
of  this  state,  was  the  head.  Hearings  were  had  before  the  commis- 
sion, and  a  report  was  rendered,  which  forms  a  part  of  the  case  on 
appeal.  The  value  placed  by  the  commission  upon  the  parcels  of  land 
to  be  conveyed  to  the  railroad  exceeded  the  value  placed  upcHi  the 
lands  to  be  conveyed  by  the  railroad  to  the  city  by  about  the  sum  of 
$98,000.  Under  the  terms  of  the  contract,  such  excess  was  to  be  con- 
sidered the  city's  contribution  toward  the  expense  of  elimination  of 
grade  crossings  and  relocation  of  streets  provided  by  the  contract.  The 
evidence  shows  that  the  expense  of  the  elimination  of  such  grade 
crossings  and  the  relocation  of  streets  will  be  approximately  the  sum 
of  $572,712.50.  Upon  the  basis  agreed  upon,  the  city  would  bear 
17  per  cent,  of  the  cost  and  the  defendant  railroads  about  83  per  cent. 
The  appellants  contend  that  the  provision  of  the  contract  in  respect 
to  the  above  contribution  on  the  part  of  the  city  is  illegal,  and  ren- 
ders the  entire  agreement  void,  on  the  ground  that  it  violates  the 
Terminal  Commission  Act  and  also  subdivision  10  of  article  8  of 
the  state  Constitution,  which  is  above  quoted.  The  contract  provided 
that  if,  on  the  appraisal  of  the  properties  exchanged,  a  balance  should 
be  found  in  favor  of  the  railroad,  the  railroad  should  release  and 
discharge  the  city  from  any  obligation  to  pay  the  same.  It  there- 
fore appears  that  the  contract  is  fair  and  reasonable  from  the  point 
of  view  of  the  city  of  Buffalo.  The  sixth  section  of  the  Terminal 
Commission  Act  provides  as  follows : 

"The  commissioners  may  agree  with  any  railroad  or  otber  transportation 
corporation  interested,  and  any  of  them,  what  portion  of  the  work  necessary 
to  be  done  shall  be  done  by  any  such  company  interested,  and  what  portioa 
of  the  work  shall  be  done  by  the  city,  and  what  portion  o/  the  cost  of  the  pro- 
posed Improvement  shall  be  paid  by  each,  the  cost  of  any  structure  and  the 
maintenance  thereof  built  upon  the  lands  to  be  used  by  any  railroad  company 
in  the  erection  and  maintenance  of  its  railroad  passenger  or  freight  stations," 
line  or  bridge,  "shall  be  at  the  sole  expense  of  said  railroad  company  inter- 
ested." 

In  case  the  commission  and  the  railroads  should  be  unable  to  agree 
on  the  amount  or  proportion  to  be  borne  by  each,  a  method  is  provid- 
ed by  section  8  of  the  act  for  determining  and  fixing  the  same.  Under 
section  11  the  commission  is  authorized  to  allow  the  railroad  to  do  the 
entire  work,  and  that  the  cost  thereof  shall  be  apportioned  as  pro- 
vided in  section  8.  It  is  therefore  apparent  that  the  statute  contem- 
plates that  a  fair  burden  of  the  cost  of  the  improvements  in  question 
relating  to  the  elimination  of  grade  crossings  shall  be  borne  by  both 
the  railroad  and  the  city. 

In  considering  the  act  in  question.  Judge  Chase,  in  his  opinion  in 
People  ex  rel.  Simon  v.  Bradley,  207  N.  Y.  592,  101  N.  E.  766,  says: 

"I  am  of  the  opinion  that  the  act  does  not  contemplate  the  use  of  city 
money,  directly  or  indirectly,  for  private  purposes.  It  Is  true  that  the  expend- 
itures for  street  purposes  are  In  large  part  made  necessary  by  the  changes  in 
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the  terminal  facilities  of  the  railroads  provided  by  plana  adopted  by  the  com- 
mlsslonerEi,  but  the  changes  In  the  streets  are,  nevertheless,  dty  purposes  and 
the  expenditures  therefor  are  proper  public  ezpenditares." 

As  the  proportion  to  be  paid  by  the  city  seetns  to  be.  entirely  in 
its  favor,  the  commissioners  do  not  seem  to  have  exceeded  their 
authority  in  contracting  to  contribute  the  $98,000  excess  toward  the 
improvements  in  question.  The  fact  that  the  money  was  not  paid 
into  the  city  treasury  by  the  railroads  and  afterwards  disbursed  does 
not  affect  in  the  least  the  validity  of  the  contract  in  question.  The 
method  proposed  is  much  easier  and  simpler,  and  it  is  unjust  to  claim 
that  any  advantage  of  the  city  is  taken  by  reason  of  the  retention 
of  the  moneys  by  the  railroad  companies  in  the  manner  provided  in 
the  contract. 

Upon  the  whole,  the  terminal  commission  seems  to  have  expended 
a  large  amount  of  time  and  labor  in  its  endeavor  to  formulate  the 
plan  adopted  for  the  improvement  of  the  terminals  and  railroad 
facilities  in  the  city  of  Buffalo  and  freeing  the  streets  from  obstruc- 
tions. The  plan  adopted  and  the  contract  thereafter  executed  will, 
if  carried  into  effect,  greatly  benefit  the  city  of  Buffalo.  In  adopting 
such  plan  and  executing  such  contract,  the  commissioners,  in  our 
opinion,  have  not  exceeded  the  authority  conferred  upon  them  by 
the  Terminal  Act,  nor  is  the  contract  illegal  or  void  under  any  provi- 
sion of  the  state  or  federal  Constitutions  or  of  the  Terminal  Act. 

The  judgment  appealed  from  should  therefore  be  affirmed,  with 
costs  to  the  terminal  commission  and  to  the  railroad  defendants. 
All  concur. 


UPTON  CO.  T.  FLYNN  et  al.  (No.  277-58.) 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  7,  1915.) 

1.  Mechanics'  Liens  <S=»163 — Extent— Statctobt  Pbovisions. 

Under  Lien  Law  (Consol.  Laws,  c.  33)  §  4,  providing  that  a  mechanic's 
Uen  shall  extend  to  the  owner's  Interest  In  the  property  and  Improvements 
existing  at  the  time  of  filing  the  notice  of  Uen,  that,  If  labor  is  performed 
for  or  material  furnished  to  a  contractor  for  an  improvement,  the  lien 
shall  not  be  for  a  sum  greater  than  the  sum  earned  and  unpaid  on  the  eon- 
tract  at  the  time  of  filing  the  notice  of  lien,  and  any  sum  subsequently 
earned  thereon,  and  that  the  owner  shall  not  be  liable  to  pay,  by  reason  of 
liens  created,  a  sum  greater  than  the  agreed  price  of  the  labor  and  mate- 
rials remaining  unpaid,  a  lien,  when  notice  thereof  is  filed,  attaches  to 
what  Is  due  to  the  contractor  under  the  contract,  or  what  will  become 
subsequently  due  thereunder ;  and  where  nothing  is  due  to  the  contractor, 
and  he  abandons  the  contract  without  cause,  and  the  owner  completes  the 
work  according  to  the  contract,  and  under  a  stipulation  permitting  it,  the 
lien  attaches  to  the  difference  between  the  cost  of  completion  and  the 
amount  unpaid  on  the  contract  price  at  the  time  of  filing  the  lien. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  f  {  284,  368, 
364,  366,  369,  370;  Dea  Dig.  «=>163.] 

2.  Mechanics'  Liens  €=»111 — Maibbiauiar's  Lun— Statutobt  Pbotibions. 

A  building  contractor,  entitled  to  a  percentage  of  the  labor  and  material 
as  the  work  progressed,  and  to  the  balance  on  the  completion  of  the  work, 
furnished  to  within  $147  in  value  of  the'  contract  price,  and  more  than 
half  of  the  total  cost  of  the  building.  Including  what  the  owners  afterward 
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paid  to  complete  It  At  the  time  a  materialman  filed  notice  of  lien,  the 
amount  of  the  percentage  due  the  contractor  exceeded  the  amount  of  the 
lien.  The  contractor  abandoned  the  work,  and  the  owner  paid  more  than 
the  contract  price  for  completing  it  Held,  that  the  materialman  was 
entitled  to  a  lien  to  the  amount  of  his  claim ;  the  provision  for  percentage 
payments  meaning  the  proportionate  value  of  labor  and  materials  fur- 
nished, based  on  the  contract  price. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  liens,  Cent.  Dig.  ${  144- 
146 ;  Dec.  Dig.  «=»111.] 
8.  Mechanics'  Liens  ^=99 — Building  Oontracts— Rioht  of  Matebialman. 

A  contractor,  entitled  to  a  percentage  as  the  work  progressed,  refused 
to  proceed  for  want  of  means  because  of  the  owner's  failure  to  pay  the 
installments,  but  finally  proceeded  with  the  work  on  the  promise  of  the 
owner  to  pay  the  contractor's  pay  roll  every  week,  and  pay  outstanding 
bills,  Including  the  claim  of  a  materialman.  The  owner  had  actual  notice 
of  the  claim  of  the  materialman  nearly  a  month  before  his  promise.  HeH, 
that  the  owner  recognized  and  promised  to  pay  the  claim  of  the  material- 
man. 

[Ed.  Note.— Fot  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  H  IBl,  132 ; 
Dec.  Dig.  <8=s>99.] 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  the  Upton  Company  against  Jerry  Flynn  and  others. 
Judgment  for  plaintiff  for  less  than  his  demand,  and  he  appeals.  Modi- 
fied and  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

William  T.  Plumb,  of  Rochester,  for  appellant. 
Glenn  L.  Buck,  of  Rochester,  for  respondents  Flynn, 

KRUSE,  P.  J.  The  defendant  Bassett  agreed  to  build  a  house  for 
the  defendants  Flynn  for  the  sum  of  $1,829,  to  be  paid  upon  the  cer- 
tificate of  the  architect.  The  plaintiff  furnished  lumber  therefor,  and 
the  action  is  to  foreclose  its  lien,  filed  therefor.  The  original  contract 
under  which  Bassett  agreed  to  construct  the  house  provided  that  80 
per  cent,  of  the  labor  and  material,  furnished  on  the  premises  as  the 
work  progressed,  was  to  be  paid;  the  remaining  20  per  cent,  to  be 
paid  on  completion  and  acceptance  of  the  work  or  within  10  days  there- 
after. 

At  the  time  plaintiff's  notice  of  lien  was  filed,  Bassett  had  put  into 
the  structure  labor  and  material  of  the  value  of  $1,653.91,  and  no  pay- 
ments under  the  contract  had  been  made  to  him  at  that  time.  The  lien 
was  filed  July  27,  1912,  and  the  defendant  owners  had  actual  notice 
of  the  filing  about  three  days  thereafter,  as  the  evidence  shows  and  the 
trial  judge  finds.  The  trial  judge  further  finds  that  on  or  about  the 
25th  day  of  August,  1912,  Bassett  abandoned  this  contract  and  refused 
to  complete  the  work,  and  that  thereafter  the  owners  completed  the 
work,  furnishing  the  material  for  and  on  account  of  the  contractor, 
Bassett,  pursuant  to  the  terms  of  the  contract,  at  a  total  cost  of  $1,679. 
For  the  difference  between  $1,829,  the  contract  price,  and  $1,679, 
what  the  owners  paid  for  completing  the  contract,  $150,  the  court  de- 
cided that  plaintiff  was  entitled  to  recover  upon  its  lien. 

[1,2]  Plaintiff  excepts,  and  challenges  the  correctness  of  this  de- 
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cision,  contending  that  it  is  entitled  to  a  lien  for  the  full  amount.  I 
think  plaintiff  is  right.  Section  4  of  the  Lien  Law  (Laws  1909,  c.  38, 
art.  2,  §  4)  provides  that  the  lien  shall  extend  to  the  owner's  right,  title, 
or  interest  in  the  real  property  and  improvements  existing  at  the  time 
of  filing  the  notice  of  lien;  that  if  labor  is  performed  for,  or  material 
furnished  to,  a  contractor  or  subcontractor  for  an  improvement,  the 
lien  shall  not  be  for  a  sum  greater  than  the  sum  earned  and  unpaid  on 
the  contract  at  the  time  of  filing  the  notice  of  lien  and  any  sum  sub- 
sequently earned  thereon ;  that  m  no  case  shall  the  owner  be  liable  to 
pay,  by  reason  of  all  liens  created  pursuant  to  this  article,  a  sum  great- 
er than  the  value  or  agreed  price  of  the  labor  and  materials  remaining 
impaid,  at  the  time  of  filing  notices  of  such  liens,  except  as  otherwise 
provided  in  the  act,  which  exceptions  have  no  application  to  the  ques- 
tions involved  in  this  case. 

In  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571,  29  N.  E.  1017,  the 
Court  of  Appeals,  in  construing  the  provisions  of  chapter  342  of  the 
Laws  of  1885,  containing  similar  provisions  as  are  now  embodied  in 
the  present  Lien  Law,  laid  down  the  following  rule  for  determining 
the  extent  to  which  a  mechanic's  lien  attaches  to  tlie  property : 

"(1)  If  anything  Is  due  to  the  contractor,  pursuant  to  the  terms  of  the  con- 
tract, when  the  Ilea  Is  filed,  It  attaches  to  that  extent 

"(2)  If  nothing  Is  due  to  the  contractor,  according  to  the  contract,  when  the 
lien  is  flled,  but  a  certain  amount  subsequently  becomes  due  thereunder,  the 
lien  attaches  to  the  extent  of  that  sum. 

"(3)  If  nothing  is  due  to  the  contractor,  pursuant  to  the  contract,  when  the 
lien  ia  filed,  and  he  abandons  the  undertaking  without  just  cause,  but  the 
owner  completes  the  building  according  to  the  contract,  and  under  a  provision 
thereof  permitting  it,  the  lien  attaches  to  the  extent  of  the  difference  between 
the  cost  of  completion  and  the  amount  unpaid  when  the  lien  Is  filed." 

At  the  time  of  the  filing  of  the  plaintiff's  notice  of  lien,  Bassett  had 
furnished  to  within  $147.09  in  value  of  the  entire  contract  price  and 
more  than  half  of  the  total  cost  of  completing  the  building,  including 
what  the  owners  afterward  paid  to  complete  the  same.  According 
to  the  terms  of  the  contract  he  was  to  be  paid  80  per  cent,  of  the 
labor  and  material  furnished  on  the  premises  as  the  work  progressed. 
Assuming  that  this  provision  of  the  contract  means,  not  the  actual 
value  of  the  labor  and  materials  furnished,  but  the  proportionate  value 
based  upon  the  contract  price,  the  contractor  had  earned,  and  there 
was  due  him  then,  more  than  the  amount  of  the  plaintiff's  lien.  Eighty 
per  cent,  of  one-half  of  $1,829  would  be  upwards  of  $700,  while  the 
plaintiff's  claim  is  but  a  little  over  $600.  Even  though  the  contractor 
may  have  abandoned  his  contract,  and  the  owner  would  be  compelled 
to  pay  more  than  the  contract  price,  that  is  no  answer  to  the  enforce- 
ment of  this  lien  for  the  full  amount.  While  the  plaintiff's  right  is  de- 
rivative, in  a  sense,  it  is  more  than  that.  It  is  a  right  founded  upon 
a  statute,  which  by  its  express  terms  gave  the  plaintiff  a  lien  on  the 
amount  due  from  the  owner  to  the  contractor  at  the  time  of  the  filing 
of  the  lien  for  the  material  so  furnished  by  the  plaintiff  and  used  in 
the  construction  of  the  house,  with  the  owner's  consent.  I  quote  as 
follows  from  Ray  on  Mechanics'  Liens: 

"But  the  subcontractor  Is  entitled  to  a  lien  on  all  that  is  due  from  the  owner 
to  the  contractor  at;  the  time  at  the  filing  of  the  lien,  and  if  the  contractor 
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later  defaults  the  owner  cannot  counterclaim  against  the  amount  due  at  the 
time  of  filing  the  Hen ;  the  default  being  subsequent  to  such  time.  The  amount 
to  which  the  lien  may  attach  may  be  Increased  after  the  time  of  filing,  but  It 
can  never  become  less  than  the  amount  due  at  such  time.  Anlsansel  v.  Oogge- 
shaU,  Sa  App.  Dlv.  491.  82  N.  Y.  Supp.  430 ;  Foshay  v.  Roblnsbn,  137  N.  Y. 
134  [32  N.  £.  1041]."    Bay  on  Mechanics'  Liens,  p.  334. 

The  cases  cited  sustain  the  quotation,  and  I  think  the  principle  ap- 
plies to  this  case. 

[3]  2.  Furthermore,  I  think  the  evidence  shows  that,  at  the  time 
of  the  transaction  which  the  trial  court  has  found  to  be  an  abandon- 
ment, the  owners  recognized  the  plaintiff's  claim  and  promised  to  pay 
it.  While  it  is  true  that  the  contractor  refused  to  proceed  with  the 
work,  that  refusal  was  based  upon  his  lack  of  means,  as  he  stated, 
although  at  that  time  a  large  amount  had  been  earned  by  him  under 
the  contract  and  was  being  withheld,  and  unjustly  so,  as  I  think.  But, 
notwithstanding  such  refusal,  he  did  proceed  with  the  work  thereafter, 
upon  the  promise  of  the  owners,  as  the  plaintiff  contends,  to  pay  the 
amount  of  the  pay  roll  each  week  of  the  contractor  and  his  men,  and 
pay  the  outstanding  bills,  including  that  of  the  plaintiff.  I  think  the 
testimony  of  the  contractor  and  the  architect  supports  this  conten- 
tion. Flynn  admits  paying  the  other  bills,  but  disputes  the  fact  that 
he  agreed  to  pay  the  plaintiff's  bill.  He  says  he  did  not  know  about  it ; 
but  the  evid^ice  shows,  and  the  finding  is  to  the  effect,  that  he  had 
actual  notice  of  the  plaintiff's  lien  on  or  about  the  30th  day  of  July, 
1912,  which  was  nearly  a  month  before  this  transaction. 

I  think  the  findings  should  be  modified,  by  striking  out  the  finding 
of  an  abandonment,  and  in  lieu  thereof  a  finding  should  be  made  sub- 
stantially in  accordance  with  plaintiff's  contention,  as  before  stated. 
The  judgment  should  be  modified,  by  declaring  that  the  plaintifii  has  a 
valid  lien  for  the  full  amount  of  its  claim  and  interest  The  other 
provisions  of  the  judgment  should  be  made  to  conform  with  such 
modification,  and,  as  so  modified,  the  judgment  should  be  affirmed,  with 
costs  to  the  appellant  against  the  respondent  owners. 

Order  entered  nunc  pro  tunc  as  of  date  of  argument,  May  19,  1915 ; 
the  defendant  Jerry  Flynn  having  died  since  the  argument.  All  con- 
cur; ROB  SON  and  FOOTE,  J  J.,  only  upon  the  first  ground  stated 
in  the  opinion. 


In  re  BAM)W1N  STREET  IN  CITY  OF  ROCHESTEB.    (Xo.  291-44.) 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  7,  1915.) 

MUNICIPAI.    COBPOBATIONS     <3=»495 — PCBLIO     IlfPBOVEUBNTS — ASSBSSUIENT     OF 

Benes'its — CouBT  Review. 

The  Rochester  City  Charter  (I/aws  1907,  c.  755)  vested  the  legislative 
power  of  the  city  in  Its  common  council,  with  power  to  require  improve- 
ments, including  the  paving  of  public  streets,  and  by  section  112  author- 
ized the  council  to  apportion  the  expense  of  any  public  improvement  upon 
the  property  deemed  benefited  thereby,  and  that  the  cost  of  any  Improve- 
ment to  be  assessed  upon  the  property  Involved  shall  be  determined  by 
the  comptroller,  who  shall  report  the  aggregate  amount  as  to  each  street 
to  the  assessors ;  and  section  19l  requires  the  assessors  to  assess  all  lands 
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within  the  part  to  be  assessed,  apportioDlng  the  expense  according  to  the 
benefit  received ;  and  section  203  provldea  that,  on  allegation  of  fraud  or 
substantial  error,  whereby  the  assessment  exceeds  the  amount  which 
ought  to  have  been  lawfully  levied,  any  party  aggrieved  may  petition  the 
Supreme  Court  to  hare  it  vacated  or  reduced.  Held,  on  application  to 
reduce  or  vacate  an  asaessment  on  the  ground  that' it  was  errcmeous, 
because  including  only  one  tier  of  lots  on  each  of  the  streets  improved, 
and  not  Including  property  upon  main  intersecting  thoroughfares,  and  on 
the  ground  that  the  benefits  were  not  in  proportion  to  the  assessments, 
that  the  determination  of  the  benefits  and  the  apportionment  of  the  expense 
was  a  legislative  function  of  the  common  council,  the  assessors,  etc.,  over 
which  the  courts  had  no  right  of  review. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  g 
IWi;   Dec.  Dig.  «g=>495.] 

Appeals  from  Special  Term,  Monroe  County. 

In  the  matter  of  the  assessment  for  the  asphalt  improvement  of 
Baldwin  Street  and  of  four  other  streets  in  the  City  of  Rochester. 
From  each  of  five  orders,  on  applications  therefor,  setting  aside  the 
assessments  for  asphalt  pavements  in  such  streets,  there  were  separate 
appeals.  Order  in  each  case  reversed,  and  findings  in  each  instance  in- 
consistent herewith  disapproved,  and  new  findings  ordered  in  accord- 
ance with  the  scheme  of  local  assessment  as  finally  adopted  by  the  com- 
mon council,  and  applications  to  set  aside  assessments  denied. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

W.  W.  Webb,  Corp.  Counsel,  of  Rochester  (Charles  L.  Pierce,  of 
Rochester,  of  counsel),  for  appellant. 
Ednor  A.  Marsh,  of  Rochester,  for  respondents. 

MERRELL,  J.  The  orders  appealed  from  were  granted  in  special 
proceedings  taken  under  section  203  of  the  charter  of  the  city  of 
Rochester,  upon  the  petitions  of  certain  property  owners  upon  Baldwin 
street,  Chamberlain  street.  Stout  street,  Denver  street,  and  Greeley 
street,  in  the  Eighteenth  ward  of  said  city,  praying  that  the  assessments 
for  asphalt  improvements  upon  said  streets  made  by  the  board  of  as- 
sessors of  said  city  be  vacated  and  set  aside,  by  reason  of  the  fact  that 
the  territory  upon  which  the  expense  of  the  said  improvement  was  plac- 
ed was  too  narrowly  restricted,  and  that  the  expense  should  have  been 
assessed  against  a  greater  amount  of  property  than  that  of  the  abutting 
owners  upon  said  improved  streets.  Said  petitioners  also  complain  of 
said  assessment,  that  the  same  was  not  uniform,  and  not  in  accordance 
with  the  benefits  to  the  property  assessed.  The  five  appeals  taken  are 
based  upon  substantially  the  same  facts,  and  involve  the  same  questions 
of  law.  But  one  decision  was  rendered  at  Special  Term ;  separate  or- 
ders being  entered  thereon  as  to  each  of  said  streets. 

The  charter  of  the  city  of  Rochester  (chapter  755  of  the  Laws  of 
1907),  so  far  as  its  provisions  pertain  to  the  controversy  here,  took 
effect  January  1,  1908.  The  legislative  power  of  the  city  is  vested  in 
its  common  council,  said  body  being  given  express  power  to  require 
improvements,  including  paving  of  public  streets  and  avenues  of  said 
city.    The  common  council  is  given  express  authority  by  section  112 
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of  the  charter  to  provide  for  and  apportion  the  expense  of  any  public 
improvement  upon  the  property  deemed  benefited  by  such  improve- 
ment. The  charter  provides  the  method  of  obtaining  improvements, 
by  the  filing  of  petitions  with  the  common  council,  and  for  the  introduc- 
tion and  passage  of  ordinances  to  accomplish  such  improvement.  The 
cost  of  any  improvement  which  is  to  be  assessed  upon  the  property  in- 
volved is  determined  in  the  first  instance  by  the  comptroller,  whose  duty 
it  is  to  report  the  aggregate  amount  thereof  as  to  each  street  to  the  as- 
sessors. By  section  191  of  the  charter  the  assessors,  upon  receipt  of 
the  report  of  the  comptroller  as  to  the  expense  of  the  public  improve- 
ment or  work  to  be  assessed  upon  the  property  benefited,  are  charged 
with  the  duty  of  making  the  assessment  upon  all  the  lots  and  parcels 
of  land  within  the  portion  or  part  of  the  city  directed  to  be  assessed, 
apportioning  the  expense  upon  each  lot  and  parcel  of  land  according 
to  the  benefit,  as  nearly  as  can  be  ascertained,  which  it  is  deemed  to 
have  received  by  the  making  of  such  improvement  or  work. 

The  first  ordinances  relating  to  the  improvement  of  the  streets  in 
question  were  unanimously  adopted  by  the  common  council  of  the  city 
of  Rochester  on  March  26,  1912,  and  provided  for  the  improvement  of 
the  five  streets  mentioned  by  paving  the  same  with  asphalt,  unless  some 
other  kind  of  pavement  should  be  designated,  pursuant  to  the  provi- 
sions of  the  charter.  The  whole  expense  of  such  improvement  as  to 
each  street  was  estimated  and  assessment  therefor  provided  for  upon 
one  tier  of  lots  and  parcels  of  land  on  each  side  of  the  streets  to  be 
improved.  Thereafter,  and  on  the  1st  day  of  April,  1912,  another  set 
of  ordinances  were  adopted  concerning  said  improvement  of  the  five 
streets,  respectively;  said  ordinances  of  April  1st  containing  substan- 
tially the  same  provisions,  except  that  it  was  therein  provided  that  the 
whole  expense  of  such  improvement  of  the  streets  mentioned  should 
be  assessed  upon  one  tier  of  lots  and  parcels  of  land  on  each  side  of 
said  streets,  respectively,  and  also  upon  the  entire  length  of  Parkside 
street,  from  the  west  end  to  McKinster  street;  Vermont  street,  from 
Greeley  street  to  Culver  road ;  Rosewood  terrace,  from  Webster  avenue 
to  Culver  road;  Hazelwood  terrace,  from  Webster  avenue  to  Culver 
road;  Melville  street,  from  Webster  avenue  to  Culver  road;  Parsells 
avenue,  from  Webster  avenue  to  Culver  road;  Grand  avenue,  from 
Webster  avenue  to  Culver  road ;  Garson  avenue,  from  Goodman  street 
to  Culver  road;  and  Hayward  avenue,  from  Goodman  street  to  the 
east  end  thereof.  Such  assessment  is  in  accordance  with  the  prayer 
of  the  petitioners  in  these  proceedings.  , 

These  several  ordinances,  adopted  April  1,  1912,  thus  enlarging  the 
territory  to  bear  the  expense  of  such  improvements,  were  also  unani- 
mously adopted,  and  were  referred  to  the  conmiittee  on  public  works 
to  hear  complaints  thereon.  The  streets  which  the  common  council 
determined  thus  to  improve  were  cross  streets,  running  in  a  substantial- 
ly northerly  and  southerly  course,  whereas  Hayward  avenue,  Garson 
avenue,  Grand  avenue,  Parsells  avenue,  Melville  street,  Hazelwood 
terrace.  Rosewood  terrace,  and  Parkside  avenue  are  main  thorough- 
fares in  said  city,  running  in  substantially  an  easterly  and  westerly 
course.    These  thoroughfares  have  been  paved  and  improved  for  many 
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years,. and  the  contemplated  improvements  involved  in  these  proceed- 
ings were  in  cross  streets,  crossing  said  main  thoroughfares  at  nearly 
right  angles. 

On  April  23,  1912,  the  public  works  committee,  to  whom  said  ordi- 
nances of  April  1,  1912,  had  been  referred,  reported  to  the  common 
council  adversely  to  the  adoption  of  the  assessment  plan  mentioned  in 
said  ordinances  as  inexpedient,  and  that  in  the  opinion  of  said  public 
works  committee  the  adoption  of  such  mode  of  assessment,  compelling 
tiie  property  owners  along  the  intersecting  throughf  ares  to  bear  a  por- 
tion of  the  expense  of  the  pavements  in  said  cross  streets,  would  create 
a  precedent  at  variance  with  the  sentiment  expressed  by  the  property 
owners  at  a  public  hearing  had.  The  committee  reported  that  the  prop- 
erty owners  favored  the  improvement  of  the  .cross  streets,  but  opposed 
the  mode  of  assessment  therefor.  In  accordance  with  such  report,  at 
its  meeting  held  on  May  14,  1912,  the  common  council  of  said  city 
adopted  final  ordinances  governing  the  improvement  of  said  streets  and 
providing  for  the  expense  thereof,  and  that  such  expense  should  be 
assessed  upon  one  tier  of  lots  and  parcels  of  land  on  «ach  side  of  the 
streets  respectively  to  be  paved.  In  due  time  the  pavements  were  con- 
structed and  the  expense  thereof  assessed  upon  the  abutting  property 
owners  on  the  paved  streets  according  to  the  benefits  received  by  the 
several  parcels  assessed.  The  property  owners  residing  on  said  several 
streets,  feeling  aggrieved  by  such  assessment,  took  proceedings  under 
section  203  of  the  charter  of  the  city  of  Rochester  to  vacate  and  set 
aside  the  same. 

Section  203  of  said  charter  provides  as  follows : 

"It  It  is  alleged  that  In  the  proceedings  relative  to  a  public  Improvement 
or  work  for  which  a  local  assessment  Is  levied,  or  In  the  proceedings  relative 
to  the  levjrtng  and  making  of  the  assessment  therefor,  or  In  any  of  the  pro- 
ceedings relative  to  a  local  assessment,  there  was  any  fraud  or  subttantial 
error  by  reason  of  which  the  amount  of  such  assessment  1b  In  excess  of  the 
amount  which  ought  to  have  been  lawfully  levied  or  assessed  upon  all  the 
lands  In  the  territory  of  assessment  or  any  lot  or  parcel  of  land  therein,  or 
that  there  was  a  lack  of  Jurisdiction  to  levy  and  assess  the  whole  or  any  part 
of  said  assessment,  any  party  or  parties  aggrieved  thereby  may,  within  sixty 
days  after  the  confirmation  of  the  assessment  roll,  present  a  petition  in  writ- 
ing, duly  verified,  to  the  Supreme  Court  at  Special  Term,  or  to  a  judge 
thereof,  or  to  the  County  Court  of  Monroe  coimty  or  the  county  Judge  of  Mon- 
roe county,  asking  to  have  the  assessment  vacated  or  reduced,  and  the  court 
or  Judge  thereupon,  upon  notice  to  the  corporation  counsel,  may  f  orthvUth  pro- 
ceed to  bear  the  proofs  and  aHegations  of  the  parties  or  may  direct  the  same 
to  be  beard  before  a  referee,  or  may  direct  that  any  isisue  of  fact  be  tried 
before  a  Jurj-.  If,  after  such  hearing,  It  is  finally  determined  that  there  was 
fraud  or  substantial  error  or  lack  of  Jurisdiction  as  hereinbefore  specified,  the 
court  may  reduce  the  entire  assessment  or  any  part  thereof,  or  may  vacate 
and  Bet  aside  tbe  entire  assessment  or  any  part  thereof." 

It  will  be  noted  that  under  said  section  a  proceeding  will  lie  to  vacate 
or  reduce  an  assessment  only  in  case  of  fraud  or  substantial  error. 
There  is  no  claim  of  fraud  in  either  of  these  assessments ;  the  petition- 
ers contending  solely  that  the  assessment  was  erroneous  by  reason  of 
failure  to  include  the  property  owners  upon  the  main  thoroughfares 
mentioned  in  the  territory  of  assessment,  that  the  assessment  was  not 
uniform,  and  that  the  property  assessed  was  not  benefited  in  propor- 
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tion  to  the  assessments  made.  When  the  local  improvement  was  de- 
cided upon,  it  became  the  duty  of  the  common  council  to  determine  the 
benefited  properties  which  should  bear  the  expense  thereof.  Such  duty 
was  a  purely  legislative  function,  over  which,  it  seems  to  us,  the  courts 
have  no  control.  It  was  for  the  common  council  to  determine  the  par- 
cels to  be  assessed  according  to  the  benefits,  and  for  the  assessors  to 
apportion  the  cost  of  the  improvement  among  the  property  owiiers  ac- 
cording to  their  respective  benefits. 

It  seems  to  us  that  the  determination  of  the  common  council  that 
the  cost  of  such  improvement  should  be  borne  by  the  abutting  prop- 
erty owners  on  the  streets  improved  is  conclusive,  and  that  the  same 
is  not  subject  to  review  under  the  provisions  of  section  203  above 
quoted.  The  courts  have  uniformly  held  that  the  discretion  exer- 
cised by  assessors  in  spreading  the  tax  for  a  local  improvement  is  not 
subject  to  review  by  the  courts  in  similar  proceedings.  Matter  of  Pe- 
tition of  Laura  E.  Eager  et  al.  to  Vacate  Assessments,  etc.,  46  N.  Y. 
100;  Matter  of  Petition  of  Cruger  to  Vacate  Assessment,  etc.,  84  N. 
Y.  619.  In  the  case  last  cited,  the  charter  provision  authorizing  pro- 
ceedings to  review  the  assessment  for  local  improvements  in  the  city 
of  New  York  was  very  similar  to  section  203  of  the  charter  of  the  city 
of  Rochester.  Under  the  New  York  charter  a  proceeding  could  be 
taken  in  case  "any  fraud  or  substantial  error  shall  be  alibied  to  have 
been  committed,"  the  quoted  words  being  precisely  the  same  as  in  the 
Rochester  charter.  In  that  case  Judge  Finch,  writing  for  the  court 
(84  N.  Y.  at  page  622),  says: 

"They  acted  upon  sncb  knowledge  and  observation  as  they  had;  and  sach 
proof  as  was  presented.  They  had  a  discretion  to  exercise  In  this  respect, 
which  we  cannot  review.  The  petitioner  is  In  substance  asking  us  to  substi- 
tute the  opinion  and  judgment  of  his  witnesses  as  to  the  area  of  benefit  for 
that  of  the  officers  to  whom  It  was  committed  by  the  statute" — citing  Matter 
of  Church  Street,  49  Barb.  455. 

In  the  cases  at  bar  there  is  no  allegation  of  fraud,  and  we  do  not 
deem  that  any  substantial  error  was  committed  within  the  provisions 
of  the  section  of  the  charter  of  the  city  of  Rochester  authorizing  these 
proceedings.  Had  some  parcel  of  land  been  omitted  from  the  assess- 
ment within  the  territory  determined  to  be  benefited  by  the  improve- 
ments, or  if  any  portion  of  the  property  of  the  petitioners  was  not  in 
fact  benefited  by  the  improvement,  the  petitioners  might  allege  the 
commission  of  a  substantial  error  within  the  provisions  of  the  section 
quoted.  Such  is  not  the  case  here.  The  fixing  of  the  territory  of 
assessment  was  a  legislative  act,  and  not  subject  to  judicial  deter- 
mination or  review  in  these  proceedings.  Matter  of  Shaffer,  138  App. 
Div.  35,  122  N.  Y.  Supp.  769,  aflirmed  200  N.  Y.  519,  93  N.  E.  1132. 
In  obedience  to  the  requirement  of  the  statute,  the  assessors  spread  the 
amount  of  the  expense  of  the  various  street  improvements  upon  the 
parcels  of  land,  according  to  the  benefits  derived.  It  was  their  duty 
to  determine  the  amount  of  such  benefits  as  to  each  parcel,  and  in 
obedience  thereto  the  assessment  complained  of  was  made. 

The  petitioners,  upon  the  trial,  produced  testimony  that  certain  in- 
dividual parcels  of  land  were  not  benefited  in  proportion  to  the  amount 
of  the  assessment  thereof.    As  suggested  by  the  appellant,  it  is  largely 
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a  matter  of  expert  opinion  as  to  the  value  of  the  benefits  arising  from 
such  improvements.  In  making  the  assessments  the  assessors  used 
their  best  judgment,  considering  the. amount  to  be  raised  and  the  bene- 
fits as  a  whole  to  the  contiguous  property  affected  by  such  improve- 
ments. The  exercise  of  discretion  on  the  part  of  the  assessors  should 
not  be  upset  by  the  opinion  of  expert  witnesses  that  the  property  as- 
sessed was  not  benefited  in  proportion  to  the  assessment  thereof  against 
it.  The  method  of  assessment  finally  adopted  by  the  common  council 
has  been  in  vogue  in  the  city  of  Rochester  since  its  organization  as  a 
municipality,  and  should  not,  we  think,  be  supplanted  by  the  new 
scheme  of  assessment  contended  for  by  the  petitioners.  While  it  is 
difficult  to  impose  any  tax  in  a  manner  that  will  be  entirely  satisfac- 
tory to  the  persons  upon  whom  the  burden  of  payment  falls,  we  are 
impressed  that  the  scheme  of  taxation  for  paving  and  other  local  im- 
provements heretofore  adopted  by  the  city  of  Rochester  is  as  just  and 
equitable  as  could  be  devised.  It  certainly  ivould  be  inequitable  and 
tmjust  to  visit  upon  the  property  owners  of  the  intersecting  thorough- 
fares the  burden  of  sharing  in  the  expense  of  paving  these  cross  streets. 
When  the  main  thoroughfares  were  improved  and  paved,  the  entire 
burden  of  such  improvement  fell  upon  the  abutting  property  owners  on 
said  streets,  and  it  would  be  unjust,  after  having  paved  their  streets, 
to  now  ask  thdn  to  participate  in  the  expense  of  paving  the  cross 
streets  upon  which  their  property  does  not  abut.  The  assessments  for 
these  improvements,  as  finally  made,  are  in  strict  accordance  with 
similar  assessments  since  the  incorporation  of  the  city  of  Rochester. 
The  petitioners  are  seeking  to  overturn  such  precedent,  and  for  their 
own  especial  benefit,  as  to  the  paving  of  these  streets,  to  adopt  a  sys- 
tem entirely  at  variance  therewith.  The  people  of  the  city  of  Roches- 
ter are  not  demanding  a  change  in  the  method  of  local  improvement 
assessments,  and  we  do  not  think  that  it  is  within  the  power  of  the 
court  to  direct  that  the  expense  of  the  paving  of  these  streets  be  as- 
sessed upon  a  larger  area  than  that  determined  upon  by  the  common 
council. 

We  are  therefore  of  the  opinion  that  the  order  appealed  from  in 
each  of  these  cases  should  be  reversed,  and  that  the  findings  of  the 
court  below  in  each  instance  inconsistent  herewith  should  be  disap- 
proved, and  that  new  findings  should  be  ordered  in  accordance  with 
the  scheme  of  local  assessment  as  finally  adopted  by  said  common  coun- 
cil, and  that  the  appellant  recover  one  bill  of  costs  of  this  appeal. 
All  concur. 


KNIOKiaiBOCKEB  PORTLAND  CEMENT  CO.  V.  RUKETSEK.    (No.  171-80.) 

(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

Interest  €=»67 — Evidence. 

A  verdict  finding  that  no  Interest  was  to  be  charged  on  the  overdue 
account  field  not  to  be  so  against  the  weight  of  the  evidence  as  to  require 
a  reversal  of  the  Judgment  denying  Interest. 

[Ed.  Note. — For  other  cases,  see  Interest,  Cent  Dig.  M  165,  156;  Dec. 
Dig.  <^967.] 

^ssFor  oUior  casM  ■«•  ■am*  toplo  ft  KBT-NUMBER  in  all  Key-Numbered  Digeeta  *  Indazea 
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Appeal  from  Trial  Term,  Columbia  Coimty. 

Action  by  the  Knickerbocker  Portland  Cement  Company  against 
Lawrence  Rukeyser.  Judgment  for  the  plaintiff  for  the  amount  daim- 
ed,  without  interest,  and  plaintiff  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Crandell  &  Graf,  of  Hudson  (J.  L.  Crandell,  of  Hudson,  of  counsel), 
for  appellant. 
Manton  Marks,  of  New  York  City,  for  respondent 

JOHN  M.  KELLOGG,  J.  The  appellant's  claim  for  interest  on 
the  damages  recovered  raises  the  only  question  upon  this  appeal.  Plain- 
tiff delivered  to  the  defendant  large  quantities  of  cement  in  August, 
1913,  under  an  agreement  by  which  the  plaintiff  claims  a  credit  was 
extended  for  60  days  from  delivery  and  the  defendant  claims  the  credit 
was  for  90  days.  In  addition  to  the  cement  delivered  August  26,  1913, 
and  August  30,  1913,  the  plaintiff  claimed  three  items  of  demurrage 
and  also  interest.  The  credits  of  the  defendant  consisted  in  moneys 
paid  and  bags  in  which  the  cement  was  shipped,  for  which  he  was 
entitled  to  a  credit  of  10  cents  each.  Upon  the  trial  the  dispute  cen- 
tered about  a  quantity  of  bags,  which  the  defendant  claimed  he  de- 
livered and  the  plaintiff  claims  it  did  not  receive,  and  the  interest 
upon  the  balance  due  for  the  cement.  The  amount  found  due  the 
plaintiff,  without  interest,  was  $485.14. 

The  action  was  commenced  August  7,  1914.  In  the  charge  the  court 
states  that  the  only  items  in  dispute  were  the  interest  and  an  item  of 
$40  for  bags  alleged  to  have  been  returned,  and  that  counsel  had 
agreed  that  the  jury  need  not  compute  the  interest,  but  is  to  report 
whether  there  was  a  60-day  credit  or  a  90-day  credit — 

"and  to  leave  it  for  the  court  and  clerk  to  compute  upon  wbldiever  basis  yon 
state  the  credit  was  to  run,  and  also  whether  there  was  to  be  any  interest  on 
this  claim.  You  will  take  the  documents  In  evidence  here,  with  such  aid  as 
they  may  be  to  you,  and  determine  whether  the  principal  is  $485.14  or  $325.14, 
and  whether  the  interest  ran  from  60  days  after  the  account  was  due  or  90 
days  after  it  was  due,  or  whether  there  was  to  be  no  interest  added.  If  yoa 
find  a  verdict  for  the  plaintiff,  as  you  must,  for  one  of  these  two  amounts, 
state  the  amount  of  principal,  and  then  add  to  that  how  the  interest  is  to 
run,  whether  60  days  or  90  days,  or  none  at  all." 

This  charge  was  not  excepted  to.  The  verdict  was  for  the  plain- 
tiff for  "$485.14  net,  no  interest."  When  the  verdict  was  received,  the 
appellant  asked  that  the  court  add  interest  after  90  days  from  the 
delivery.    The  court  declined. 

There  had  been  prior  sales  of  cement  from  the  plaintiff  to  the  de- 
fendant, and  at  times  the  defendant  failed  to  pay  when  the  time  of 
credit  arrived,  and  only  paid  after  the  plaintiff  called  his  attention  to 
the  past-due  bills.  No  interest  was  ever  charged  the  defendant  before. 
April  1,  1914,  the  plaintiff  sent  the  defendant  a  bill,  adding  interest, 
and  wrote  him  a  note  saying  that  they  had  charged  interest  At  that 
time  the  plaintiff  directed  its  auditor  to  charge  interest  upon  accounts. 
The  jury  evidently  considered  that  the  intention  of  the  parties  that 
the  60  days  or  the  90  days  fixed  as  a  due  date  was  intended  to  ia- 
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dicate  the  time  when  the  payment  might  be  expected,  and  that  interest 
was  not  chargeable  on  accounts  after  they  became  due,  but  the  matter 
was  to  be  treated  as  an  open  account  In  April  th^e  were  items  of 
the  account  in  dispute,  and  payment  was  therefore  delayed.  The 
statement  in  the  letter  of  that  date  that  interest  was  chargeable  frwn 
the  time  the  60  days  had  expired  was  not  necessarily  binding  upon 
the  defendant.  We  cannot  say  that  under  the  stipulation  and  charge, 
considering  the  evidence,  that  it  was  not  the  practice  between  the  par- 
ties to  charge  and  pay  interest,  that  the  verdict  of  the  jury  is  against 
the  evidence  to  such  an  extent  as  requires  a  reversal. 

We  therefore  conclude  the  judgment  and  order  should  be  affirmed, 
with  costs.   All  concur. 


KOSLOWSKI  v.  UNITED  STATES  STEEL  FURNITURE  CO    (No.  292-37.) 
(Supreme  Conrt,  Appellate  DiTision,  FonrthJDepartment.    July  7,  1915.) 

1.  WiTNISSKS    ®=»82S CKOSS-EXAjnWATIOIf — Impbaohmeht. 

A  party  wbo,  on  the  cross-examination  of  a  witness,  calls  out  matter 
not  brought  out-on  the  direct  examination,  thereby  makes  the  witness  his 
.  own  as  to  the  new  matter,  and  cannot  contradict  bim  as  to  It,  and 
thereby  Impeach  his  own  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  1 1098 ;  Dec.  Dig. 
«=9325.] 

2.  WrrwEssEs  e=332S — Cross-Bxamisation— Impbachwbnt. 

A  plaintiff,  on  the  cross-examination  of  a  witness  for  defendant,  can- 
not examine  the  witness  as  to  the  contents  of  a  lett«:  written  by  the  wit- 
ness to  plaintiff,  after  the  accident  forming  the  basis  of  the  action,  and 
after  the  witness  had  left  the  employ  of  defendant,  where  the  letter  relates 
to  the  new  matter,  and  where  the  cross-examination  merely  seeks  to  affect 
the  credibility  of  the  witness. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Cent  Dig.  {  1098;  Dec. 
Dig.  «=»325.] 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  Joseph  Koslowski,  an  infant,  by  Valentine  Koslowski,  his 
guardian  ad  litem,  a^inst  the  United  States  Steel  Furniture  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

James  E.  Newell,  of  Syracuse,  for  appellant 
A.  Lee  Olmsted,  of  Syracuse,  for  respondent 

PER  CURIAM.  We  are  of  the  opinion  that  reversible  error  was 
committed  in  admitting  the  contents  of  a  letter  written  by  the  witness 
Sundquist  to  the  plaintiff.  The  letter  was  written  after  the  accident, 
and  after  Sundquist  had  left  the  defendant's  employ.  While  Sundquist 
was  called  by  the  defendant  and  gave  testimony  in  its  behalf,  the  letter 
related  to  new  matter  called  out  by  the  plaintiff's  counsel  upon  cross- 
examination. 

«s»For  oUier  cases  IM  lam*  toplo  *  KBT-NUHBXR  m  all  Kay-Numbared  Olceata  A  Inflezaa 
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[1]  A  party  may  not  thus  impeach  his  own  witness  (Power  v.  Brook- 
lyn Heights  R.  R.  Co.,  157  App.  Div.  400,  142  N.  Y.  Supp.  592),  and 
this  rule  seems  Jo  hold  good  where  a  party  upon  cross-examination 
calls  out  new  matter  from  a  witness  sworn  by  his  adversary*  The 
cases  are  collated  and  discussed  in  Deutschmann  v.  Third  Ave.  R.  R. 
Co.,  78  App.  Div.  413,  79  N.  Y.  Sum>.  1043,  where  it  is  said : 

"The  rule  is  well  settled  that  where,  upon -cross-examination,  a  party  calls 
from  an  opposing  witness  matters  not  brought  out  on  his  direct  examination, 
he  makes  the  witness  to  that  extent  his  own,  and  as  to  such  new  matters  he 
cannot  contradict  him  in  regard  to  it,  since  the  effect  would  be  to  permit  one 
to  impeach  his  own  witness  [citing  cases]." 

[2]  The  examination  respecting  the  contents  of  the  letter  was  not 
to  refresh  the  recollection  of  a  hostile  witness,  by  whose  testimony 
counsel  had  been  surprised,  as  is  sometimes  permitted  (BuUard  v.  Pear- 
sail,  53  N.  Y.  230;  Coulter  v.  American  Merchants'  Un.  Ex.  Co.,  56  N. 
Y.  585 ;  People  v.  De  Martini,  213  N.  Y.  203,  107  N.  E.  501 ;  Iveson  v. 
United  Traction  Co.,  159  App.  Div.  27,  143  N.  Y.  Supp.  1077),  but,  as 
was  specifically  stated  by  counsel,  to  affect  his  credibility.  We  hold 
that  the  contents  of  this  letter  was  of  no  probative  force  to  show  the 
condition  of  the  machine,  and  that  it  could  not  be  received  for  the  pur- 
pose of  impeaching  the  witness  or  affecting  his  credibility. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 


PERRY  v.  NEW  YORK  CENT.  &  H.  K.  R,  CO.     (No.  288-4.) 
(Supreme  Court,  Appellate  Division,  Fourth  Department    July  7, 1915.) 

1.  New  Trial  «=5>42 — Disqualificatiow  of  Jubob— Monow  to  Sict  Asiok 

Verdict. 

Where  a  Juror,  when  examined  previous  to  acceptance,  had  forgotten 
that  he  had  knowledge  that  there  had  been  a  previons  nonsuit  in  the 
case,  answering  that  he  knew  nothing  of  the  case,  there  being  no  sugges- 
tion in  plaintiiTs  notice  of  motion  to  set  aside  verdict  for  defendant  that 
the  juror's  answer  was  consciously  untruthful,  the  fact  of  nonsuit  having 
been  later  distinctly  stated  before  the  whole  Jury,  the  circumstance  was 
no  ground  for  an  order  setting  aside  the  verdict 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  SI  74-79;  Dea 
Dig.  <8=»42.] 

2.  New  Trial  $s»119 — Second  Motion— Laches. 

Where  plaintiff  moved  to  set  aside  the  verdict  on  the  ground  of  miscon- 
duct of  the  Jury,  which  motion  was  denied,  an  Interview  being  had  with 
a  Juror  December  12,  1912,  eliciting  further  facts  tending  to  impeach  the 
verdict  plaintiff  not  noticing  her  motion  for  new  trial  therefor  until 
April  25,  1913,  there  being  no  excuse  for  such  unwarranted  delay,  plain- 
tiff's second  motion  should  have  been  denied  for  laches. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dlj;.  |  243;  Dea  Dig. 
<g=»119.] 

3.  New  Trial  €=>143 — Proceeding  to  Pbocubb— Impkachment  or  Vbbdict. 

Affidavits  reciting  statements  made  to  the  deponents  by  Jurors  tending 
to  show  misconduct  on  the  part  of  the  Jury  could  not  be  heard  on  the 
bearing  of  plaintiff's  motion  for  new  trial  on  the  ground  of  misconduct 
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since  tbe  dedaratioiis  of  Jarors  axe  not  convetent  to  impeach  tbeir  rer- 
dlct 

lEd.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  SS  290-296;  Dea 
Dig.  «s»143.] 

4.  New  Twai,  ®s»53 — Misconduct  or  JtJBOB— rAttXTB*  to  Object. 

Where  plaintiff,  at  the  trial,  did  not  object  to  the  conduct  of  a  Jnror  in 
showing  approval  when  strong  points  were  made  for  defendants,  and  an 
appearance  of  apathy  when  plaintiff's  evidence  was  going  In,  plaintiff 
waived  her  right  to  object  to  the  verdict  on  the  ground  of  disquallflcatlon 
of  the  Juror  through  Interest,  since  he  could  not  speculate  on  the  result  of 
the  trial,  relying  on  the  disquallflcatlon  of  a  Juror,  If  nnsnccessfnl  In  the 
action. 

[EA.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  §{  10&-115 ;  Dec. 
Dig.  «=»5a] 

Appeal  from  Special  Term,  Orleans  County. 

Action  by  Jennie  Perry,  as  administratrix,  etc.,  of  John  G.  Perry, 
deceased,  against  the  New  York  Central  &  Hudson  River  Railroad 
Company.  Verdict  and  judgment  for  defendant,  dismissing  the  com- 
plaint. From  an  order  granting  plaintiff's  motion  for  new  trial,  de- 
fendant appeals.    Order  reversed,  and  motion  denied. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

M.  C.  Spratt,  of  Buffalo  (Hoyt  &  Spratt,  of  Buffalo,  of  counsel),  for 
appelliint. 

S.  Wallace  Danpsey,  of  t,ockport  (Seaman  &  M<:CoUum,  of  Lock- 
port,  of  counsel),  for  respondent 

PER  CURIAM.  t1]  As  stated  in  plaintiff's  notice  of  motion,  the 
grounds  upon  which  she  sought  to  set  aside  the  verdict  of  the  jury 
and  the  judgment  entered  thereon  were  the  alleged  incompetency  and 
misconduct  of  the  jurors,  and  particularly  that  of  two  jurors  spe- 
cifically named.  The  affidavits  in  support  of  the  motion  recited  state- 
ments by  individual  jurors  made  to  affiants  after  the  trial,  and  also 
observations  of  the  daneanor  of  one  of  the  j'urors  during  the  course 
of  the  trial,  which  it  was  claimed  plainly  indicated  that  from_^  the  be-^ 
ginning  of  the  trial  he  was  prejudiced  in  favor  of  the  defendant  and 
against  the  plaintiff.  It  was  further  asserted  that  another  juror  had 
served  as  a  juryman  at  the  term  of  court  at  which  a  previous  trial  of 
the  action  had  been  had  (though  he  was  not  a  juror  who  sat  in  that 
trial),  which  resulted  in  a  nonsuit,  of  which  fact  he  had  personal 
knowledge.  It  appears  that,  when  the  juror  last  referred  to  was  ex- 
amined before  his  acceptance  as  a  juror,  the  fact  that  he  had  known 
of  the  nonsuit  had  escaped  his  recollection.  There  *is  no  suggestion 
that  his  answer  at  that  time  that  he  knew  nothing  about  the  case  was 
consciously  untruthful.  Under  the  circumstances  disclosed  by  the 
record,  we  think  it  was  not  made  to  appear  that  plaintiff's  interests 
were  in  any  way  prejudiced  on  the  trial  by  the  fact  that  this  juror's 
recollection  as  to  his  knowledge  of  the  prior  nonsuit  was  temporarily 
at  fault,  especially  since  it  appears  from  the  minutes  of  the  last  trial, 
which  were  among  the  papers  used  on  this  motion,  that  the  fact  of  the 
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nonsuit  was  distinctly  disclosed  in  the  presence  and  hearing  of  the 
whole  jury.  In  granting  the  order  it  appears  that  the  learned  justice 
correctly  attached  no  significance  to  the  suggestion  that  this  juror  was 
disqualified. 

[2]  The  trial  was  finished  June  5,  19i2,  and  shortly  thereafter  the 
jurors  were  interviewed  in  plaintiff's  behalf,  and,  as  stated  by  the  trial 
justice,  who  afterwards  at  Special  Term  granted  the  motion  for  the 
order  appealed  from,  in  his  opinion,  the  person  who  interviewed  them 
"on  July  12, 1912,  made  an  affidavit  setting  forth  the  principal  facts  re- 
lied upon  on  this  motion."  The  other  affidavits  used  on  the  motion, 
though  verified  at  subsequent  dates,  contain  no  additi<Hial  facts  not 
then  known  to  plaintiff's  attorneys,  except  a  recital  of  a  subsequent  in- 
terview with  one  of  the  jurors,  whose  statement  to  the  person  who 
made  the  affidavit  of  July  12th,  above  referred  to,  is  embodied  in  that 
affidavit  This  last  interview  was  had  as  early  as  December  12,  1912, 
as  appears  by  the  affidavits  purporting  to  give  the  substance  of  it. 
Meanwhile  plaintiff's  motion  for  a  new  trial  seems  to  have  been  made, 
and  later  denied.  The  present  motion  for  a  new  trial  was  not  noticed 
until  April  25,  1913.  No  excuse  is  offered  by  plaintiff  for  this  un- 
warranted delay  that  would  serve  even  as  an  apparent  reason  for  it  be 
yond  the  date  of  the  interview  with  the  juror  on  December  10,  1912 
above  referred  to.  We  think  the  motion  should  have  been  denied  fo» 
laches. 

[3]  The  court  at  the  hearing,  <m  motion  of  defendant's  attorneys, 
directed  that  the  affidavits  upon  which  the  motion  was  made  "be 
stricken  out  and  not  read  on  the  hearing,  so  far  as  they  purport  to 
contain  a  recital  of  statements  made  to  the  deponents  by  jurors,  on 
the  ground  that  such  statements  are  incompetent,  as  tending  to  impeach 
the  verdict  by  the  declarations  of  jurors,  and  as  hearsay."  In  support 
of  this  ruling  the  court  cites  in  his  opinion  the  cases  of  Pe(^le  v.  Bim- 
baum,  114  App.  Div.  480,  100  N.  Y.  Supp.  160,  Broadway  Building 
Co.  V.  Saladino,  81  Misc.  Rep.  73,  142  N.  Y.  Supp.  1076,  and  Hanor 
V.  Housel,  128  App.  Div.  801,  113  N.  Y.  Supp.  163.  These  cases  and 
others,  including  those  cited  therein,  furnish  ample  authority  for  the 
'  ruling  of  the  court  in  that  regard. 

[4]  These  statements  having  been  eliminated  from  consideration, 
there  remained  in  support  of  the  motion  the  affidavits  as  to  the  demean- 
or of  one  juror  cmi  the  trial,  which  it  was  claimed  indicated  a  prejudice 
or  bias  against  the  plaintiff  and  her  witnesses,  and  in  favor  of  defend- 
ant, arising  from  some  influence,  knowledge,  or  suggestion  received 
from  a  source  outside  of  the  proceedings  during  the  trial.  This  was 
supplemented  by  the  recollection  of  the  court  as  to  his  observations  of 
the  demeanor  of  this  juror  during  the  trial.  The  manner  of  the  juror 
during  the  trial  is  recited  in  the  order  to  have  been  "an  appearance  of 
keen  interest  and  approval  when  strong  points  were  made  for  the  de- 
fendant, and  an  appearance  of  indifference  and  incredulity  at  times 
when  plaintiff's  evidence  was  given."  The  demeanor  of  the  juror,  if 
it  may  be  held  to  have  warranted  the  conclusion  that  he  was  improp- 
eriy  biased  against  plaintiff  and  in  favor  of  the  defendant,  upon  which 
we  express  no  opinion,  was,  as  appears  by  the  affidavits  and  by  the 
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statements  tnade  by  the  trial  court,  observed  during  the  course  of  the 
trial,  and  was,  as  appears,  called  to  the  attention  of  plaintiff's  attor- 
neys by  the  trial  court  during  the  course  of  the  trial.  Notwithstand- 
ing this  fact,  no  effort  appears  to  have  been  made  at  the  time  to  in- 
vestigate, by  inqitiry  of  the  juror  or  otherwise,  whether  the  suspicion 
of  bias,  which  his  demeanor  had  aroused,  was  well  founded,  and  the 
trial  proceeded  to  its  conclusion  without  objection,  or  suggestion  to 
the  contrary,  on  the  part  of  i^intiff.  We  are  of  the  opitiion  that  by 
so  doing  plamtiff  waived  her  right  to  object  to  the  verdict  upon  the 
ground  of  the  disqualification  of  the  juror.  A  party  should  not  be  per- 
mitted to  disregard  the  open  warning  that  a  juror  was  objectionable, 
and,  having  speculated  on  the  result  of  the  trial,  successfully  assert 
that  there  had  been  no  waiver  of  the  right  to  object  that  the  juror  was 
disqualified.  Werner  v.  Interurban  Street  Railway  Co.,  99  ^p.  Div. 
592,  91  N.  Y.  Supp.  Ill;  Queenan  v.  Oklahoma,  190  U.  S.  548,  23 
Sup.  Ct  762,  47  L.  Ed.  1175. 

Order  reversed,  with  $10  costs  and  disbursements,  and  moti(«  de- 
nied. 


RENSSEIAER  ft  S.  B.  00.  v.  DBLAWARB  ft  mmSON  CO.    (No.  178/89.) 

(Supreme  Oourt,  Appelate  DlTlrion,  Olilrd  D^Tattment.    July  1,  191&> 

lUiiAOADS  «=9l84 — Ijeases— OoNSTBOcTioH— "Iwcoira  Tax" — Dimr  TO  Pat. 
In  1871  a  corporation  leased  its  railroad  property  to  another  corpora- 
tlon,  which  agreed  to  pay  a  small  cash  rental  to  the  lessor  and  8  per  cent. 
dlTldends  on  the  leesor's  capital  stock  dliectly  to  the  lessor's  stockholders. 
The  lease  also  required  the  lessee  to  pay  all  taxes  leried  on  the  property 
demised  and  on  the  business  done  by  the  railroad,  but  provided  that  It 
should  not  be  required  to  pay  the  present  Income  tax  on  the  dividends,  or 
any  tax  thereon  Imposed  or  thereafter  to  be  imposed  tqr  whatever  name  It 
mlgbt  be  called.  The  federal  officials,  la  levying  the  Inoome  tax  under 
the  1013  law  (Act  Oct  8, 191.%  c;  16^  88  Stat  114),  treated  the  Income  from 
the  dividends  as  part  of  the  lessor's  income  and  levied  the  tax  accord- 
ingly, thereby  exemi>tlng  the  stockholders  from  any  liability  for  an  income 
tax  on  sadi  dividends.  The  lessor  sues  to  compel  the  lessee  to  repay  to 
it  the  amount  of  such  tax.  Held,  that  the  present  income  tax  clearly  came 
within  the  spirit  of  the  clause  exempting  the  lessee  from  paying  the 
"income  tax,"  and  could  not  be  considered  a  tax  on  the  property  or  busi- 
ness, since  the  lessee  was  obliged  to  pay  it  regardless  of  the  Income 
derived  from  the  oi)eration  of  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  |S  423-433;  Dea 
Dig.  <S=»134. 
For  other  deflnitlonSk  see  Words  and  Phrases,  Income  Tax.] 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  the  Rensselaer  &  Saratoga  Railroad  CTompany  against  the 
Delaware  &  Hudson  Company.  From  an  interlocutory  judgment  over- 
ruling demurrer  to  the  complaint  (88  Misc.  Rep.  639,  152  N.  Y.  Supp. 
376),  the  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 
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Walter  C.  Noyes,  of  New  York  City  (W.  D.  Waldron,  of  New  York 
City,  on  the  brief),  for  appellant. 

G.  B.  Wellington,  of  Troy,  for  respondent. 

JOHN  M;  KELLOGG,  J.  This  action  is  brought  to  recover  the 
amount  paid  by  the  plaintift  as  an  income  tax  upon  the  rental  to  be 
paid  by  the  defendant  as  lessee  to  the  plaintiff's  stockholders,  upon 
the  theory  that  by  the  lease  between  the  parties  the  payment  of  such 
tax  was  assumed  by  the  defendant.  From  the  judgment  in  favor  of 
the  plaintiff  therefor,  the  defendant  brings  this  appeal.  The  lease  was 
made  May  1,  1871.  A  supplement  was  made  May  19,  1874,  which  does 
not  affect  the  question  at  issue. 

The  plaintiff  leased  in  perpetuity  its  railroads,  and  all  of  its  property 
and  rights,  excepting  its  cash  on  hand,  to  the  defendant ;  the  plaintiff 
agreeing  to  maintain  its  corporate  existence,  and  the  defendant  to  main- 
tain the  property  and  to  pay  as  a  rental  therefor,  among  other  things, 
$1,000  to  enable  the  plaintiff  to  continue  its  corporate  existence,  the 
interest  upon  its  bonds  and  8  per  cent,  dividends  upon  its  capital  stock, 
the  payment  of  such  interest  and  dividends  to  be  made  directly  by  the 
defendant  to  the  plaintiff's  bondholders  and  stockholders.  The  lessee 
also  agreed  in  the  eighteenth  subdivision  to —        t 

"pay,  bear,  and  discharge  all  taxes  and  assessments  of  every  description, 
assessed,  iinposed,  levied,  and  accruing  upon'  the  railroads,  property,  and  effects 
herebj  demised,  and  upon  the  business  done  upon  the  said  railroads  from  the 
day  of  tlte  date  hereof,  in  the  same  manner-  and  to  the  same  eslent  as  the 
party  of  the  first  part  would  be  liable  to  pay  If  these  presents  bad  not  been 
executed.  And  if  by  any  change  of  the  law  the  present  tax  or  duty  required 
of  the  said  party  of  the  first  part  shall  be  required  of  the  said  stockholders, 
then  the  said  party  of  the  second  part  shall  pay  the  same." 

We  quote  the  nineteenth  subdivision  of  the  lease : 

"19.  But  the  party  of  the  second  part  [the  lessee]  shall  not  be  required  to 
pay  the  present  income  tax  upon  the  aforesaid  interest  and  dividends,  or  any 
tax  thereon  imposed,  or  hereafter  to  be  Imposed,  by  whatever  name  the  same 
may  be  called.  And  if  the  law  under  which  the  tax  is  or  may  be  levied 
requires  the  party  of  the  second  part  to  pay  the  same,  then  the  amount  of  tax 
so  paid  may  be  deducted  and  kept  back  from  and  out  of  the  aforesaid  inter- 
est and  dividends." 

It  was  clearly  the  intent  of  the  parties  at  the  time  that  the  federal 
income  tax  should  not  be  paid  by  the  lessee  as  a  part  of  the  rental, 
but  should  be  borne  by  the  lessor  or  its  stockholders.  Two  and  one- 
half  per  cent,  of  the  dividend  was  therefore  to  be  paid  by  the  lessee  to 
the  United  States  government  as  an  income  tax ;  the  balance  to  the 
stockholders.  The  lease  was  particular  to  state  that,  if  the  manner  of 
the  payment  of  such  tax  was  changed,  it  should  not  affect  the  situa- 
tion. It  would  seem  to-  follow,  when  the  income  tax  was  abolished  and 
a  like  income  tax  was  afterwards  imposed,  that  it  is  fairly  within  the 
spirit  of  the  lease  that  the  lessee  should  not  pay  such  tax,  but  that  in 
some  manner  it  should  be  borne  by  the  lessor  or  its  stockholders. 

It  is  urged,  however,  that  the  exemption  as  to  the  income  tax  only 
related  to  the  tax  then  existing,  and  does  not  relate  to  the  income  tax 
imposed  by  the  Act  of  Congress  of  October  3,  1913  (38  Stat.  114,  c 
16).    There  is  a  broad  distinction  between  a  tax  upon  leased  property 
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and  an  income  tax  upon  the  rental.  An  income  tax  is  not  a  tax  upon 
specific  property,  but  is  a  tax  upon  the  annual  net  gain  of  the  individual 
or  corporation  received  from  its  business,  the  use  of  its  property,  or 
otherwise.  The  obligation  of  a  tenant  to  pay  taxes  upon  demised 
property  rests  solely  upon  the  terms  of  the  lease.  In  the  absence  of  an 
agreement  upon  that  subject  they  must  be  borne  by  the  landlord.  By 
the  dghteenth  subdivision  of  the -lease  the  tenant  agrees  to  pay  the 
taxes  levied  and  imposed  upon  the  demised  property.  This  income 
tax  is  clearly  not  a  tax  imposed  upon  that  property.  The  tenant  is  al- 
so to  pay  the  tax  upon  the  business  done  upon  the  said  railroads. 
The  lease  assumed,  and  probably  correctly,  that  at  the  time  there  was 
a  tax  upon  the  business  done  by  the  railroads,  or  upon  their  earnings, 
and  contemplated  that  a  change  in  the  law  as  to  the  manner  of  levying 
that  tax  should  not  affect  the  defendant's  liability.  This  income  tax 
is  not  the  tax  referred  to  as  the  tax  upon  the  business  done.  The  divi- 
dends to  be  paid  by  the  defendant  bear  no  relation  to  the  business 
done,  and  must  be  paid,  whether  the  operation  of  the  road  is  profitaUe 
or  unprofitable.  If  the  road  is  not  operated,  or  is  operated  at  a  loss,  the 
defendant  must  still  pay  the  rental.  The  rental  does  not  come  from  the 
earnings  of  the  road,  but  is  a  direct  obligation  upon  the  defendant 
company  for  which  the  earnings  from  its  other  property,  and  all  of  its 
property,  is  liable.  It  is  true  for  a  nonpayment  of  the  rental  the  lease 
may  be  forfeited,  but  the  rental  is  a  generd  liability  against  the  defend- 
ant company,  without  reference  to  the  earnings  of  the  leased  property. 

The  income  tax  is  based,  not  upon  the  earnings  of  the  roads,  but 
upon  the  amount  of  rental  agreed  to  be  paid,  and  is  the  same  whether 
the  earnings  are  large  or  small.  It  is  a  tax  arising,  not  from  the  busi- 
ness of  the  roads,  but  from  the  lease.  The  i^aintiif  is  in  receipt  of  a  net 
income  under  the  lease,  upon  which  the  government  of  the  United 
States  has  imposed  a  tax.  Subdivision  19  lus  made  clear  the  intent  of 
the  parties  that  a  tax  of  the  nature  of  the  then  ina>me  tax  is  not  a  tax 
contemplated  by  subdivision  18.  The  fact  that  for  many  years  the  plain- 
tiff and  its  stockholders  were  relieved  from  an  income  tax  is  no  reason 
why,  when  such  a  tax  is  again  imposed  (but  for  a  less  amount),  they 
should  ask  the  defendant  to  pay  it.  It  is  a  tax  of  like  nature,  taking 
the  place  of  the  former  tax,  and  the  exemption  of  subdivision  18  makes 
it  clear  that  the  intention  of  the  parties  was  that  it  must  come  from 
the  plaintiff  or  its  stockholders,  and  not  from  the  defendant.  The 
lease  contemplates  that  the  amount  of  the  dividends  payable  to  the 
stockholders  will  be  decreased  by  whatever  income  tax  may  be  im- 
posed upon  account  of  such  dividends.  The  plaintiff  having  paid  the 
tax,  the  burden  falls  upon  the  stockholders.  The  United  States  au- 
thorities treated  the  dividends  payable  to  the  stockholders  as  income 
of  the  plaintiff  corporation ;  the  argument  has  proceeded  upon  that 
theory,  and  we  have  so  considered  it. 

Another  view,  however,  may  be  taken  of  the  situation,  and  confirms 
the  result  we  have  arrived  at.  The  plaintiff  corporation  is  living  but 
a  limited  life.  It  has  permanently  divested  itself  of  all  of  its  property 
except  a  little  cash,  and  only  continues  in  existence  for  the  purpose  of 
enforcing  the  terms  of  the  lease  for  the  benefit  of  its  stockholders  and 
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to  enable  the  lessee  to  obtain  the  benefits  of  the  leased  prc^rty.  The 
plaintiff  may  retake  the  property,  if  the  lessee  fails  to  make  the  pay- 
ments to  the  stockholders  and  bondholders  as  agreed,  or  violates  other 
conditions  of  the  lease.  It  has  arranged  that  the  benefits  of  the  lease 
shall  be  paid  to  the  stockholders,  and  not  to  the  company  itsdf ;  and  in 
that  sense,  perhaps,  it  has  no  income  subject  to  an  income  tax,  except 
the  $1,000  per  year  cash  rental  and  the  income  it  receives  from  the  in- 
vestment of  the  small  amount  of  cash  it  retained.  In  this  view  of  the 
matter  the  stockholders  as  such  are  the  only  substantial  beneficiaries 
of  the  lease,  and  the  income  from  the  lease  comes  to  them.  The  divi- 
dend which  the  stockholders  receive  under  the  lease  as  rental  is  the 
income  of  the  stockholders,  and  as  such  is  subject  to  the  income  tax. 
Subdivision  2  B  of  section  2  of  the  Income  Tax  Law  makes  all  the  in- 
come of  an  individual  subject  to  the  tax,  with  certain  exceptions.  The 
seventh  exception  is : 

"The  amount  received  as  dividends  upon  the  stock  oi  from  the  net  earn- 
ings of  any  corporation,  joint-stock  company,  association,  or  insurance  com- 
pany wblcb  Is  taxable  upon  its  net  income  as  hereinafter  provided."  U.  S. 
Comp.  St  1913,  {  6322. 

According  to  the  true  spirit  of  the  act,  these  dividends  are  not  fairly 
within  this  exception.  If  the  tax  is  paid  at  the  source,  the  dividend  is 
lessened  by  the  amount  of  the  tax  in  the  same  way  as  during  the  first 
year  of  the  lease.  If  the  lessee  pays  this  income  tax,  it  is  paid  for  the 
benefit  of  the  party  receiving  the  income,  and  it  is  deducted  from  the 
amount  payable.  The  United  States  authorities  have  treated  the  tax 
as  payable  from  the  plaintiff,  rather  than  a  tax  to  be  paid  at  the  source. 
The  details  are  unimportant.  The  fact  remains  that  according  to  the 
terms  of  the  lease,  and  the  intention  of  the  parties  as  gathered  horn 
the  lease,  the  lessee  is  not  to  pay  the  income  tax,  but  it  is  to  fall  ulti- 
mately upon  the  plaintiff's  stockholders.  The  burden  now,  in  sub- 
stance, rests  upon  them.  So  far  as  the  tax  paid  represents  the  cash 
rental  paid  to  the  plaintiff  and  the  income  received  b^  the  plaintiff 
on  the  investment  of  its  cash,  the  liability  of  the  plaintiff  is  clear. 
Whether  the  remainder  of  the  tax  should  have  been  paid  at  the  source 
and  deducted  from  the  income,  or  whether  it  is  paid  by  the  plaintiff  and 
in  that  way  put  upon  the  stockholders,  is  not  of  particular  interest 
here.    In  the  end  it  falls  upon  them. 

The  judgment  should  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.   All  concur. 


(91  Misc.  Rep.  340) 

BLEDERBERG  T.  NATIONAL  SURETY  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    July,  1916.) 

Payment  <g=»41 — ^Application— Applicatiow  bt  CJoubt. 

Depositors,  who,  after  the  date  on  which  liability  on  a  bond  given  to 
secure  deixwitore  became  fixed,  made  numerous  withdrawals,  which  more 
than  equaled  the  amount  of  their  deposits  on  that  date,  also  made  many 
subsequent"  deposits.    Upon  Insolvency  of  the  bank  they  claimed  they  were 

entitled  to  share  in  the  bond.    Held  tliat,  as  no  application  of  the  pay- 
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meiits  of  the  withdrawals  bad  been  made  by  tbe  parties,  the  law  would 
fix  the  application,  and  would  apply  such  payments  to  the  deposits  on 
band  when  liability  on  the  bond  was  fixed;  bence  the  depositors  could 
not  share.' 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  U  115-120;   Dec 
Dig.  «=941.] 

Action  by  George  Blederberg,  suing  on  behalf  of  himself  and  others, 
against  the  National  Surety  Company.  On  motion  to  confirm  the 
referee's  report,  opposed  by  McGuire  and  GafFney.    Motion  granted. 

Alex.  I.  Hahn,  of  New  York  City  (Samuel  Hoffman,  of  New  Yoric 
City,  of  counsel),  for  plaintiff. 

Henry  P.  Velte,  of  New  York  City  (Frank  Moss,  of  New  York  City, 
of  counsel),  for  claimant  Bemhard. 

Robert  E.  McLear,  of  New  Yoric  City,  for  claimants  McGuire  and 
Gaffney. 

GIEGERICH,  J.  The  question  presented  involves  the  rights  of  de- 
positors with  a  failed  private  bank  to  share  in  the  proceeds  of  a  $15,- 
000  bond  filed  pursuant  to  chapter  479  of  the  Laws  of  1908.  The  total 
amount  of  the  claims  which  tiie  referee  reported  as  entitled  to  share 
in  the  proceeds  of  the  bond  is  $20,467.40;  consequently  none  of  the 
depositors  can  be  paid  in  full.  No  objection  is  made  to  the  confirma- 
tion of  the  refereels  report,  except  by  two  claimants  who  had  moneys 
on  deposit  with  the  failed  bank  on  the  31st  day  of  August,  1910,  which 
was  the  date  on  which  the  liability  upon  the  bond  in  question  expired. 
After  that  date  the  claimants  made  nuniierous  deposits  in  their  respec- 
tive accounts,  and  also  made  withdrawals  prior  to  the  day  when  the 
bank  failed,  the  aggregate  of  which  withdrawals  in  each  case  more  than 
equaled  the  amount  of  money  on  deposit  on  the  day  the  liability  under 
the  bond  ceased.  The  referee  decided  against  the  two  objecting  claim- 
ants, on  the  theory  that,  where  neither  the  creditor  nor  the  debtor  has 
made  any  demand  for  any  specific  application  of  the  moneys  withdrawn 
or  paid  out,  the  law  would  apply  the  payments  in  extinguishment  of  the 
earliest  indebtedness. 

Both  the  plaintiff,  who  submits  a  brief  in  support  of  the  referee's 
view,  and  the  attorney  for  the  claimants,  treat  the  question  as  one  gov- 
erned by  the  principle  of  the  application  of  payments,  and  I  shall  so 
dispose  of  it.  The  plaintiff  relies  upon  Truscott  v.  King,  6  N.  Y.  147, 
Wright  v.  Wright,  7  Daly,  55,  and  Jackson  v.  Johnson,  11  Hun,  509, 
all  of  which  were  decided  on  the  prmciple  that,  where  neither  the 
debtor  nor  the  creditor  directs  or  makes  any  application  of  the  par- 
ticular payment  to  any  particular  item  or  indebtedness,  then  the  law 
will  apply  the  payment  to  the  earliest  one.  On  behalf  of  the  claimants 
chief  reliance  is  placed  upon  Bank  of  California  v.  Webb,  94  N.  Y. 
467,  where  it  was  said  that  money  paid  without  any  application  thereof 
by  the  debtor  then  became  the  money  of  the  creditor  and  subject  to  his 
control  of  its  application,  and  that  as  between  him  and  the  debtor,  un- 
less the  debtor  should  intervene  and  request  him  to  exercise  his  option, 
there  is  no  limit  of  time  within  which  he  must  make  the  application, 
save  only,  if  neither  party  makes  any  application  of  the  payment  and 
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the  matter  comes  in  court,  then  the  court  will  make  such  application  as 
equity  and  justice  require. 

In  the  present  case  I  am  unable  to  find  from  the  racord  that  the 
complaining  creditors  made  any  application  of  the  payments  they  re- 
ceived at  the  time  the  payments  were  made  nor  subsequently,  and  the 
matter  has  now  come  into  court.  Consequently  the  situation  has  arisen 
which,  as  stated  in  the  case  just  cited,  takes  the  power  of  application 
out  of  the  hands  of  the  creditor  and  devolves  upon  the  court  the  duty 
of  making  the  application  in  accordance  with  principles  of  equity  and 
justice.  No  reason  is  advanced,  nor  does  any  appear  to  me,  for  hold- 
ing that  the  application  as  made  by  the  referee  was  not  in  accordance 
with  such  principles. 

The  motion  to  confirm  the  report  of  the  referee  is  therefore  granted. 
Settle  order  on  notice. 


BUTTERWORTH  et  aL  v,  KEELEB  et  aL 
(Supreme  Oonrt,  Appellate  Dlvlsloa,  First  D^;>artinent.    Jnly  9,  1915.) 

1.  Chabtties   $=>21 — Specifioatiow   or   Bknbficiabt— Necessitt— STAxtpraa. 

A  trust  for  the  "establishment  of  a  school  for  girls"  In  a  town  is  invalid 
for  lack  of  definite  beneficiaries,  unless  covered  by  Personal  Property  Law 
(Consol.  Laws,  c.  41)  g  12,  providing  that  no  gift  to  religious,  educational, 
charitable,  or  benevolent  uses  shall  be  deemed  invalid  by  reason  of  the 
Indeflnlteness  of  the  beneficiary  named  in  the  Instrument  creating  the 
same. 

[Ed.  Note.— For  other  cases,  see  CharitleB,  Cent  Dig.  $|  44-60;  Dec. 
Dig.  (S=321.] 

2.  CHABrriEB  €=>21 — ^Beqtjest  in  TBUsr^VAtiDrrr. 

Under  Personal  Property  Law,  {  12,  providing  that  no  gift  to  religions, 
educational,  charitable,  or  benevolent  uses  shall  be  invalid  for  the  iudef- 
Initeness  of  the  beneficiary,  where  testatrix  gave  half  her  residuary  estate 
Intrust  for  the  "establishment  of  a  school  for  girls  in  the  town  of  N.  S.," 
testatrix  being  a  widow  advanced  In  years,  without  children,  having  lived 
and  owned  property  a  long  time  in  the  town,  her  neighbors  being  mainly 
poor  wage-earners,  and  the  facilities  for  public  education  of  the  town 
being  meager,  there  being  other  unquestionable  charitable  bequests  in 
the  will,  the  trust  was  valid  as  having  been  Intended  by  the  testatrix  as 
a  charity,  since  the  construction  of  a  will,  which  is  susceptible  of  more 
than  one,  that  sustains  the  trust  and  devotes  the  fund  to  purposes  per- 
mitted by  law  and  the  good  of  humanity,  ahould  be  preferred  by  the 
courts. 

[Ed.  Note.— For  other  cases,  see  Charities,  Ctot.  Dig.  §§  44-50;  Dec. 
Dig.  «=>21.] 

3.  Chabities  €=»23 — Bequest  in  Tbust— Provision  fob  Details. 

The  testatrix,  in  giving  a  fund  to  her  executors  for  the  establishment  of 
a  girls'  school,  could  leave  the  details  of  the  plan,  such  as  the  description 
of  the  kind  of  school,  whether  elementary  or  advanced,  general,  special, 
or  technical,  sectarian  or  uonsectarian,  to  the  discretion  of  her  trustees, 
without  invalidating  the  gift. 

[Ed.  Note.— For  other  cases,  see  Oiarltles,  Cent  Dig.  |  43;  Dec.  Mg. 
<S=923.] 

4.  Chabities  <S=»26 — Suspension  of  Alienation— Waiver  of  Objections. 

Where  testatrix's  will  gave  personalty  in  trust  to  bnild  a  Catholic 
Church,  the  sum  to  be  held  by  the  trustee  for  three  years,  and,  if  no  action 
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was  taken  during  such  period  toward  buUdlng  a  chnrch,  then  to  the  trus- 
tee absolutely,  and  the  only  parties  Interested  In  Invalidating  the  gift  did 
not  challenge  It,  either  by  anawer,  argument,  or  request  for  findings,  the 
disposiUon  might  be  held  valid  on  the  ground  that  charitable  bequests  are 
no  longer  subject  to  the  rule  prohibiting  the  suspension  Of  the  power  of 
alienation  for  a  term  of  years,  since  the  court  should  not  be  astute  to 
award  parties  property  not  claimed  by  them. 
[Ed.  Note.— For  other  cases,  see  Charities,  Cent  TUg,  %  IB;   Dea  Dig. 

5.  BKraWtNOE  «=>8»-^IJBIBDICTT0N.  ^         ^      ^  ^  ^. 

The  jurisdiction  of  the  referee  is  limited  to  the  determination  of  the 
issues  In  the  action,  and  a  matter  not  mentioned  in  the  pleadings  or  the 
order  of  reference  cannot  be  dealt  with  In  his  report. 

[Kd.  Note.— For  other  cases,  see  Beference,  Cent.  Dig.  {{  121-126;  Dec 
Dig.  «=»8a] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  George  F.  Butterworth  and  another,  as  executors,  etc.,  of 
Cornelia  Storrs,  deceased,  against  Charles  E.  Keeler  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal.    Affirmed. 

The  following  is  the  opinion  of  Referee  Edward  F.  Sprague: 

The  decedent  by  her  will  gave  one-half  of  her  residuary  estate  to  her  exec- 
utors, "in  truENt,  nevertheless,  to  be  used  and  devoted  by  them  to  the  estate- 
Ushment  of  a  school  for  girls  in  the  town  of  North  Salem."  The  amount  of 
this  gift  appears  to  be  approximately  $75,000.  The  only  serious  question  in 
the  case  is  concerned  with  the  validity  of  this  gift 

[1,2]  The  gift  is  undoubtedly  invalid,  unless  governed  by  section  12  of 
the  Personal  Property  Law,  which  provides  that  "no  gift,  grant,  or  bequest  to 
reUglous,  educational,  charitable  or  benevolent  uses,  which  aball  in  othes 
respects  be  valid  under  the  laws  of  this  state,  shall  be  deemed  Invalid  by 
reason  of  the  indefiniteness  or  uncertainty  of  the  persons  designated  as  the 
beneficiaries  thereunder  in  the  Instrument  creating  the  sam&"  The  inquiry 
here  must  be  whether  this  is  a  gift  to  "religious,  educati(mal,  charitable  or 
benevolent  uses."  The  language  of  the  statute  above  cited  has  been  con- 
sidered bj  the  Court  of  Appeals  In  five  distinct  cases  within  the  past  sl^ 
years.  Matter  of  Shattuck,  193  N.  Y.  446,  86  N.  E.  455;  Manley  v.  Flske.  139 
App.  Dlv.  666,  124  N.  Y.  Supp.  149,  affirmed  without  opinion  201  N.  Y.  646,  95 
N.  B.  1133 ;  Matter  of  Koblnson,  208  N.  Y.  880,  96  N.  B.  925,  87  L.  B.  A.  (N. 
S.)  1023;  SUrr  v.  Selleck,  145  Appi,  DlT.  869,  130  N.  Y.  Supp.  698,  affirmed 
without  opinion  2t»  N.  Y.  645,  96  N.  B.  1116;  Matter  of  Cunningham,  206  N. 
Y.  601,  100  N.  B.  437.  In  aU  these  cases,  except  Matter  of  Shattuck,  the  tea-. 
tamentary  disposition  was  held  valid.  In  the  Shattuck  Case  the  gift  was  to 
the  executor,  "In  trust,  however,  the  rents,  profits  and  income  thereof  to  be  ex- 
pended by.  him  annually  and  to  be  paid  over  to  religious,  educational  or 
eleemosynary  institutions  as  In  his  judgment  may  seem  advisable."  The 
court,  construing  chapter  701  of  the  Laws  of  1893  (now  section  12  of  the  Per- 
sonal Property  Law),  held  that  the  intention  of.  the  Legislature  In  passing 
the  act  of  1893  was  to  save  to  the  public  charitable  gifts  made  in  trust  to 
uncertain  and  indefinite  beneficiaries;  that  gifts  for  the  benefit  of  private 
institutions  or  individuals  were  not  intended  to  be  Included  within  its  pro- 
visions; that  to  constitute  a  charity  the  use  must  be  public  in  its  nature; 
that  an  educational  Institution  Is  not  necessarily  a  public  or  .charitable  in- 
stitution ;  and  that  under  the  will  of  the  testatrix  the  trustee  could  lawfully 
make  a  disposition  of  the  proceeds  of  the  trust  fund  which  would  be  in 
whole  or  in  part  private  and  individual  and  not  public  and  charitable.  For 
these  reasons  the  gift  In  the  Shattuck  Case  was  held  invalid. 

Applying  this  line  of  reasoning  to  the  present  case,  It  appears  at  once  that 
these  trustees  have  no  discretion  In  selecting  the  object  of  tiie  testatrix's 
tiounty.    The  bequest  Is  "to  be  used  -and  devoted  by  them  to  the  establishment 
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Of  a  school  for  girls  In  the  town  of  North  Salem."  The  sole  questlcm  here  is 
wbetbn  this  is  a  charitable  gift  for  the  benefit  of  the  public  Mrs.  Storrs, 
the  testatrix,  was  a  woman  somewhat  advanced  in  years,  a  widow  baring 
no  children  or  descendants.  She  bad  been  long  a  resident  of  North  Salem, 
owning  several  pieces  of  real  estate  in  the  town.  Her  neighbors  were  mainly 
persons  of  narrow  means,  belonging  to  the  wage-earning  class.  The  facilities 
for  public  education  were  meager.  Mrs.  Storrs  was  a  woman  of  charitable 
impulses.  In  the  fifth  clause  of  her  will  she  provides  for  a  small  contri- 
bution towards  the  building  of  a  Roman  Catholic  Church,  and  she  gives 
one-half  of  her  residuary  estate  to  the  New  York  Skin  and  Cancer  Hospital. 
I  see  no  escape  from  the  conclusion  that  this  proposed  school  for  girls  was  in- 
tended as  a  charity.  The  words  of  Judge  Chase  in  Matter  of  Robinson,  203 
N.  Y.  380,  388,  96  N.  B.  925,  927,  37  L.  R.  A.  (N.  S.)  1028,  are  peculiarly  ap- 
propriate: "It  is  doubtless  true  that  the  paragraph  of  the  will  by  which  the 
trust  is  attempted  to  be  created  is  susceptible  of  more  than  one  construction, 
but  a  construction  which  is  fairly  within  the  rules  of  law,  and  that  sustains 
the  trust  and  devotes  the  fund  included  therein  to  poiitoses  permitted  by 
law  and  to  the  good  of  humanity,  should  be  preferred." 

Counsel  for  defendants  contend  that  it  would  be  competent  for  the  trustees 
under  Mrs.  Storrs'  will  to  conduct  a  private  school  for  profit-  But  she  makes 
no  disposition  of  any  such  possible  profit  It  is  argued  by  one  of  the  coun- 
sel that  the  trustees  might  lawfully  apply  the  profit  to  their  own  use.  But 
it  is  hardly  conceivable  that  Mrs.  Storrs  should  have  desired  or  expected  that 
a  New  York  lawyer  and  a  business  man  residing  in  New  Jersey  and  doing 
business  in  New  York  should  establish  a  girls'  school  in  a  small  town  in 
Westchester  county  for  tbeir  own  personal  profit,  and  it  Is  quite  clear  that 
the  profit  would  not  belong  to  them,  if  they  made  any.  As  1  read  'the  wlU, 
the  only  rational  construction  is  that  this  was  a  charitable  gift  If  so,  then 
it  was  a  gift  for  public  ctiarity ;  the  beneficiaries  being  the  girls  of  the  town 
of  North  Salem. 

[3]  It  is  further  objected  that  the  will  la  not  sufficiently  definite  In  pre- 
scribing the  kind  tit  school  to  be  established,  whether  elementary  or  adranced, 
general,  special,  or  technical,  sectarian  or  nonsectarian.  But  these  are  de- 
tails which  the  testatrix  Intrusted  to  the  discretion  of  her  trustees,  as  she 
bad  the  right  to  do.  A  very  acute  and  exhaustive  analysis  of  the  New  York 
law  of  charity  will  be  found  in  the  case  of  Utica  Trust  &  Deposit  Co.  t. 
Thompson,  87  Misc.  Rep.  81,  149  N.  Y.  Supp.  892.  While  the  facts  in  that 
case  do  not  closely  resemble  those  now  under  consideration,  I  have  found 
Judge  Emerson's  reasoning  and  conclusions  of  great  assistance.  I  have  not 
regarded  the  case  of  Attorney  General  v.  Soule,  28  Mich.  1B3,  as  a  control- 
ling authority.  It  is  cited  by  Judge  Chase  in  his  opinion  in  the  Sbattuck 
Case,  but  was  quite  unnecessary  to  that  decision,  and  is  much  more  stringMit 
In  its  limitations  upon  charitable  bequests.  I  am  of  the  opinion  tliat  it  does 
not  state  correctly  the  law  of  our  state  upon  this  subject 

[4]  The  complaint  also  questions  the  validity  of  clause  "Fifthly"  of  the 
will,  whereby  certain  real  and  personal  property  is  given  to  James  W.  Giiris- 
topber,  "in  trust,  nevertheless,  for  the  purpose  of  building  a  Catholic  church, 
the  same  to  be  held  by  the  said  James  W.  Christopher  for  the  period  of  three 
years,  and  if  no  action  is  taken  during  said  period  towards  building  a  churclt, 
then  •  *  *  to  the  said  James  W.  Ohrlstopher  absolutely."  The  value  of 
this  gift  is  only  about  $550.  If  I  am  correct  In  sustaining  the  residuary 
(dause,  tbe  only  parties  interested  in  avoiding  this  gift  are  the  New  York  Skin 
and  Cancer  Hospital,  and  the  people  of  the  state  representing  the  school 
trust ;  but  neither  of  these  parties  has  challenged  tbe  validity  of  this  clause, 
either  by  way -of  answer,  or  of  argument  or  of  request  for  findings.  Plalntills' 
counsel  contend  in  their  brief  that  the  gift  is  valid  on  the  ground  that  Mnoe 
the  statute  above  cited  charitable  bequests  are  no  longer  subject  to  the  rule 
which  prohibits  tbe  suspension  of  the  power  of  alienation  for  a  term  tit 
years.  With  some  hesitation  I  accept  this  conclusion,  and  hold  the  disposl- 
tlon  valid.  The  court  should  not  be  astute  to  award  to  parties  property 
which  they  do  not  claim. 

[t]  It  appeared  upon  the  trial  that  plaintltFis  desire  to  be  relieved  from 
responsibility  a«  trustees  of  the  school  fund,  and  have  arranged  with  the 
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Attorney  General  that  the  fand  shall  be  paid  over  to  the  snperrlflor  of 
the  town  of  North  Salem  and  the  district  superintendent  of  schools  of  the 
superylsory  district  In  which  said  town  Is  located,  pursnant  to  article  10  of 
the  Education  Law;  and  I  am  requested  to  order  Judgment  accordingly.  I 
do  not  question  the  wisdom  and  propriety  of  this  course,  but  I  find  nothing 
In  the  order  of  reference  authorizing  me  to  deal  with  the  subject  It  Is  not 
referred  to  in  the  pleadings,  and  my  JurlsdlctlMi  as  referee  la  limited  to  the 
determination  of  the  issues  la  the  action. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

C.  H.  Briscoe,  of  New  York  City,  for  appellants. 
H.  W.  Taft  and  R.  P.  Beyer,  both  of  New  York  City,  for  respond- 
ents. 

PER  CURIAM.    Judgment  affirmed,  with  costs,  on  the  opinion  of 
the  referee.    Order  filed. 


MERBIHEW  T.  PARHOrr  et  al.    (So.  135/42.) 
(Supreme  Court,  Appellate  DivlsloD,  Third  Department.    July  1,  1015.) 

1.  iJXNs  €=»7 — lirsct  ON  Rkaltt— Basis. 

One  who  increases  the  value  of  realty  by  the  labor  and  materials  be 
bestows  on  the  buildings  thereon  has  an  equitable  lien  therefor. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent  Dig.  H  26-28;  Dec.  Dig. 

«=»7.] 

2,  Descent  and  Distbibtjtion  «=>129 — ^LiABiLrrr  of  Hkibb— Equitablk  Libn. 

'VN'here  a  surviving  partner  transferred  firm  pr<«)erty  to  a  servant,  tak- 
ing back  a  secret  agreement  for  reconveyance,  one-half  of  whidi  property 
was  later  determined  to  bel<Kig  to  the  heirs  of  his  deceased  partners,  and 
the  servant  purchased  a  farm  with  half  of  the  iH:operty  and  engaged  the 
plaintiff  to  repair  the  buildings,  which  waa  done,  plalntUf,  having  knowl- 
edge of  the  transfer  to  the  servant,  but  not  of  the  secret  agreement,  could 
enforce  an  equitable  lien  against  the  property  in  the  hands  of  the  htirs, 
to  whom  the  surviving  partner,  after  reconveyance  to  him  by  the  servant, 
voluntarily  conveyed  the  property,  since  It  would  be  Inequitable  Oiat  the 
sarvivlng  partner's  grantee  should  receive  the  farm  as  a  gift,  leaving 
plaintiff  without  compensation  for  his  Improvements. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  | 
471 ;   Dec  Dig.  *=»12».] 

8.  Descent  and  DisisiBtiTioN  ^=>t38 — ^LiABiuTr  or  Hkbs— Avoidance  oe 
Multiplicity  ot  Suits. 

A  surviving  partner  transferred  property  to  his  servant  with  a  secret 
agreement  of  reconveyance,  one-half  of  which  property  was  firm  assets. 
With  half  the  property  the  servant  bought  a  farm  and  engaged  plaintiff 
to  improve  the  buildings.  Plaintiff  had  knowledge  of  the  transfer  of  the 
property  to  the  servant,  but  not  of  his  agreement  to  reoonvey.  Thereafter 
the  servant  reconveyed  to  the  surviving  partner,  who  voluntarily  con- 
veyed to  his  heirs,  who  were  also  heirs  of  the  deceased  partners.  The 
grantor  was  incompetent  at  the  time  of  such  conveyance.  Plaintiff  sued 
the  grantees  In  the  partner's  lifetime  to  enforce  an  equitable  lien  on  the 
property.  Held  that,  after  the  partner's  death,  a  court  of  equity  could 
entertain  the  action  against  the  grantees  as  heirs  <rf  the  partner,  as  one 
enforcing  a  liability  against  a  decedent's  property  in  the  hands  of  his 
heirs  by  descent  in  order  to  avoid  a  multiplicity  of  suits. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  | 
495;  Dec.  Dig.  «s»138.] 
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4.  Equity  ®=3l — Tbchnical  Huuss — Pbkcedbntb. 

A  court  of  equity  need  not  seardi  for  precedents,  or  worry  about  the 
technical  rules  of  law. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent,  Dig.  {S  1,  3,  6;  Dec  Dig. 

Appeal  from  Special  Term,  Clinton  County. 

Suit  by  Claud  C.  Merrihew  against  Cynthia  Parrott  and  others. 
Judgment  dismissing  the  complaint,  and  plaintiff  appeals.  Reversed, 
and  judgment  entered  for  plaintiff. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Seth  S.  Allen,  of  Plattsburgh,  for  appellant. 

Weeds,  Conway  &  Cotter,  of  Plattsburgh  (Frank  E.  Smith,  of  New 
York  City,  of  counsel),  for  respondents. 

JOHN  M.  KELLOGG,  J.  The  plaintiff,  a  contractor  and  builder, 
made  extensive  improvements  upon  the  buildings  on  the  Brown  farm, 
of  the  value  and  agreed  price  of  $3,736.75,  under  a  contract  with  Mrs. 
Parrott,  made  by  her  husband,  representing  her,  and  this  action  is 
brought  to  impress  an  equitable  lien  upon  the  farm  tiierefor.  John  H. 
Kingsbury  was  the  sole  survivor  of  the  firm  of  Kingsbury  Bros.,  com- 
posed of  himself  and  three  brothers,  who  had  always  lived  upon  a  farm 
formerly  belonging  to  their  father,  and  which  they  inherited  from 
him.  The  three  brothers  had  died  intestate,  unmarried,  and  without 
issue;  the  surviving  brother  was  immarried  and  without  children.  The 
defeiiidant  Mrs.  Carter  was  a  sister,  and  the  defendants  Butterfield, 
Metcalf,  and  Mrs.  Burns,  since  deceased,  were  the  children  of  a  de- 
ceased sister.  In  1907  Mrs.  Carter  brought  an  action  to  partition  the 
home  farm,  and  John  H.  Kingsbury  was  very  much  offended,  and 
knew  that  the  relatives  were  making  a  claim  upon  him  on  account  of  the 
copartnership  assets.  He  determined  to  put  himself  in  a  position  to 
bring  about  a  favorable  settlement  with  them,  and  for  that  purpose, 
and  to  keep  the  property  from  the  relatives,  March  27,  1907,  he  de- 
livered to  one  Parrott,  his  servant,  in  whose  family  he  lived,  and  in 
whom  he  had  entire  confidence,  a  tin  box  containing  about  $23,000  in 
money  and  securities,  and  executed  a  paper  transferring  the  same 
to  him  absolutely,  taking  back  from  him  a  secret  agfreement,  by  which 
Parrott  was  to  return  the  property  to  him  when  he  desired  it.  The 
day  before  the  transaction  Kingsbury  requested  the  plaintiff  to  come 
to  his  place  to  witness  important  papers,  saying  his  attorney  was  to  be 
there.  The  attorney  and  plaintiff,  with  a  notary,  were  present  when 
the  assignment  was  executed,  and  witnessed  it  The  assignment  of  the 
property  to  Parrott  was  read  by  the  plaintiff  to  Kingsbury  at  his  re- 
quest. Plaintiff  had  no  information  as  to  the  secret  agreement  The 
money  and  securities  so  delivered  and  assigned  to  Parrott  were  the 
property  of  the  firm,  in  which  in  fact  Kingsbury  had  a  one-half  interest, 
his  sister  a  one-quarter  interest,  and  the  children  of  a  deceased  sister 
the  remainder.  From  the  securities  Parrott,  April  18,  1907,  expended 
$12,000  in  the  purchase  of  the  Brown  farm,  taking  the  deed  in  his 
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wife's  name.  This  acticm  was  brought  September  20,  1908,  and  the 
trial  began  December  16,  1913.  Kingsbury  died  intestate  January  14, 
1912,  but  his. deposition  was  taken  in  an  earlier  litigation  before  the 
surrogate.  Mrs.  Burns,  a  party  to  the  action,  died  intestate,  without 
children,  before  judgment,  and  her  surviving  husband  conveyed  any 
interest  she  had  in  the  property  in  question  to  the  defendants  Butter- 
field,  Carter,  and  Metcalf. 

Shortly  after  the  purchase  of  the  Brown  farm  Parrott  and  his  wife 
made  a  contract  with  plaintiff  for  extensive  improvements  upon  the 
farm  buildings,  which  were  in  bad  state  of  repair,  and  the  repairs  were 
reasonable  and  necessary.  It  is  clear  that  when  the  plaintiff  b^;an  to 
repair  the  buildings  Kingsbury  knew  that  the  farm  was  purchased 
with  his  money,  that  the  title  was  in  the  name  of  Mrs.  Parrott,  and 
that  the  Parrotts  were  holding  the  farm  for  him.  He  says  Parrott 
told  him  he  was  having  some  work  done  by  the  plaintiff,  and  he  sup- 
posed Parrott  was  going  to  pay  for  it.  He  knew  that  Parrott  and  his 
wife  had  no  money,  and  that  plaintiff  could  only  be  paid  from  the 
moneys  and  securities  Parrott  had  received  from  him.  He  was  liv- 
ing with  the  Parrotts,  and  was  at  the  farm  several  times  while  the 
plaintiff  was  making  the  improvements,  and  knew  that  he  was  doing 
work  for  Parrott.  About  the  time  plaintiff  began  to  work  upon  the 
buildings,  it  is  not  quite  clear  whether  before  or  after  the  work  was 
actually  begun,  Butterfield  brought  an  action  against  Kingsbury,  the 
Parrotts,  and  the  other  heirs,  seeking  to  avoid  the  transfer  to  Parrott, 
and  asking  for  an  accounting  of  the  affairs  of  Kingsbury  Bros.,  and 
restraining  the  Parrotts  from  disposing  of  the  Brown  farm  or  the  se- 
curities Parrott  had  received  from  Kingsbury.  The  complaint  alleged 
the  purchase  of  the  Brown  farm  with  the  money  and  securities  re- 
ceived from  Kingsbury.  That  action  did  not  come  to  trial,  but  resulted 
in  a  settlement,  by  which  Kingsbury  took  a  conveyance  of  the  Brown 
farm.  The  personal  property  was  turned  over  to  the  other  heirs, 
Kingsbury  giving  the  Parrotts  an  indemnity  agreement,  reciting  that 
the  plaintiff  had  filed  a  mechanic's  lien  against  the  farm,  that  Kings- 
bury was  not  a  party  to  the  employment,  that  Brown  had  transferred 
the  farm  to  Kingsbury,  and  he  agreed  that  in  the  event  the  plaintiff 
succeeds  in  establishing  and  enforcing  said  lien,  or  any  part  thereof, 
as  against  the  property,  or  personally  against  Parrott  or  his  wife,  to 
defend  and  indemnify  them ;  he  being  subrogated  to  all  rights  of  said 
Parrotts,  or  either  of  them,  as  against  the  plaintiff,  they  to  give  him 
immediate  notice  of  any  claim  against  them.  At  the  time  he  received 
the  conveyance  from  the  Parrotts,  Kingsbury  was  the  owner  of  the 
farm,  and  had  settled  with  the  other  heirs.  Nevertheless,  a  few  days 
afterwards,  he  voluntarily,  without  consideration,  transferred  the  farm 
to  them,  reserving  a  life  estate  in  himself.  He  had  no  other  property 
at  the  time.  The  plaintiff,  having  filed  a  mechanic's  lien  against  the 
property,  recovered  a  personal  judgment  against  Mrs.  Parrott.  The 
notice  of  lien  having  been  defective,  it  could  not  be  foreclosed  against 
the  property. 

[1,  2]  The  plaintiff  has  increased  the  value  of  the  Brown  farm  by 
the  labor  and  material  he  put  upon,  the  buildings,  and  when  the  Par- 
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rotts  conveyed  the  property  to  Kingsbury  he  realized  the  benefits  of 
the  plaintiff's  acts.  In  fact,  the  repairs  were  contracted  for  and  caus- 
ed by  Kingsbury's  agents,  and  he  is  responsible  therefor.  If  the  farm 
had  remained  the  property  of  Kingsbury,  clearly  the  plaintiff  could  get 
his  pay.  The  real  question  is :  Could  Kingsbury,  by  giving  away  the 
property  to  parties  who  knew  or  were  chargeable  with  knowledge  of 
the  facts,  accomplish  the  purpose  of  depriving  the  i^intiff  of  the 
value  of  the  improvements  he  had  made  upon  the  property?  The  Par- 
rotts  are  insolvent,  and  the  plaintiff  can  recover  nothing  unless  he  can 
follow  the  farm.  It  is  inequitable  that  the  grantees  of  Kingsbury 
should  receive  the  farm  as  a  gift,  and  the  plaintiff  receive  no  compen- 
sation for  the  improvements.  If  no  conveyance  had  been  made  by 
Kingsbury,  the  property  would  have  gone  at  his  death  to  the  parties 
who  became  his  grantees,  subject  to  his  just  debts.  The  only  effect  of 
the  conveyance,  therefore,  is  to  deprive  the  plaintiff  of  his  pay.  That 
was  evidently  the  intention  of  Kingsbury.  It  is  a  reasonable  conclu- 
sion that  the  grantees  had  knowledge  of  the  facts,  and  were  aiding  him 
in  carrying  out  his  purpose,  and  believed  that  by  taking  the  convey- 
ance they  were  getting  the  fann  free  from  the  debt  which  Kingsbury 
rightfully  owed  for  its  improvement.  The  Parrotts  had  no  means  of 
buying  the  Brown  farm,  or  improving  it,  except  from  the  moneys  re- 
ceived from  Kingsbury.  From  all  the  facts,  and  from  the  apparent  re- 
lations between  Kingsbury  and  the  Parrotts,  it  is  immaterial  when  the 
plaintiff  acquired  knowledge  of  the  Butterfield  action.  If  the  property 
was  actually  given  to  Parrott,  as  plaintiff  believed,  he  could  hold  one- 
half  of  the  property  transferred  in  spite  of  the  relatives.  He  knew  that 
Kingsbury  knew  of  the  purchase  of  the  farm  and  the  improvements, 
and  was  justified  in  believing  that  it  was  done  with  his  knowledge  and 
consent.  The  finding,  therefore,  that  the  plaintiff  did  not  act  in  good 
faith  and  had  knowledge  of  the  action,  does  not  prevent  his  recovery, 
and  is  not  justified  by  the  evidence.  He  is  not  seeking  to  hold  the  inter- 
est which  the  other  defendants  had  in  the  property  of  the  Kingsbury 
Bros.,  but  is  only  seeking  to  hold  the  property  which  all  concede  was 
the  property  of  Kingsbury  after  the  settlement,  to  wit,  the  Brown 
farm.  The  Butterfield  action  and  its  settlement  are  not  of  great  im- 
portance, except  to  show  that  Kingsbury  owned  the  Brown  farm  after 
the  partnership  matters  were  fully  settled.  The  fact  is,  as  a  matter  of 
substance,  that  Kingsbury  transferred  to  Parrott  about  $11,500  of  his 
property,  apparently  making  him  the  absolute  owner  thereof,  and  that 
plaintiff  had  knowledge  of  that  fact ;  that  the  Parrotts,  with  the  money 
and  securities  so  transferred,  bought  the  Brown  farm,  and  with  the 
knowledge  and  consent  of  Kingsbury,  after  he  knew  they  were  holding 
it  as  his  agents,  the  plaintiff  made  valuable  improvements  upon  the  farm, 
and  that  no  one  has  received  any  benefit  from  the  improvements  except 
Kingsbury  and  his  heirs ;  that  the  Parrotts  in  fact  never  had  any  inter- 
est in  the  farm,  but  held  and  managed  it  for  Kingsbury  under  a  secret 
trust.  If  this  action  were  for  the  purpose  of  impressing  a  trust  upon 
the  interest  in  the  property  transferred  to  Parrott  which  by  right  be- 
longed to  the  next  of  kin  of  the  other  brothers,  the  knowledge  of  the 
plaintiff  of  the  Butterfield  action  and  hi»  good  faith  might  be  material. 
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But,  as  we  have  said,  this  action  proceeds  upon  the  theory  that  no  daim 
is  made  upon  them  on  account  of  that  interest 

The  court  found  that  in  March,  1907,  Kingsbury  was  78  years  of 
age,  or  thereabouts,  and  was  physically  and  mentally  enfeebled  and 
unfit  for  the  proper  transaction  of  business.  If  this  means  that  he 
was  mentally  unable  to  employ  the  Parrotts  to  transact  his  business  for 
him,  to  purchase  the  farm  for  him  and  improve  it,  it  must  also  mean 
that  he  had  not  the  capacity  to  deed  the  farm  to  the  defendants  in  this 
action,  and  upon  that  theory  he  died  intestate.  The  plaintiff  was  pres- 
ent when  the  transfer  to  Parrott  was  made,  at  which  time  Kingsbury 
had  the  assistance  of  counsel.  He  had  the  right  to  believe  that  the 
conveyance  was  valid,  and  for  a  proper  purpose,  and  by  a  competent 
grantor.  The  Butterfield  action,  when  known  to  the  plaintiff,  could 
have  indicated  to  him  only  that  one-half  of  the  property  transferred 
to  Parrott  might  be  taken  from  him.  The  settlement  of  that  action 
shows  clearly  that  Kingsbury  was  entitled  to  half  of  the  property,  and 
the  other  next  of  kin  of  the  deceased  brothers  to  the  other  half. 
It  is  not  claimed  that  the  Parrotts  were  not  able  to  take  care  of 
themselves,  or  that  they  ordered  unnecessary  or  improvident  improve- 
ments. If  Kingsbury  was  old  and  foolish,  his  representatives  had  pos- 
session of  all  their  faculties,  and  it  is  not  claimed  that  the  plaintiff 
was  to  receive  an  excessive  price  for  the  improvements.  The  plain- 
tiff's labor  and  money  have  irafwoved  the  property,  and  the  plaintiff 
should,  imder  any  circumstances,  be  paid  the  amount  which  the  im- 
provements have  added  to  the  value  of  the  property.  By  making  a 
settlement  with  Kingsbury,  the  other  parties  to  the  action  recognized 
his  ability  to  do  business,  and,  having  received  the  deed  from  him, 
his  heirs  recognized  his  competency  to  give  away  his  property.  The 
conveyance  to  the  Parrotts  was  not  necessarily  the  act  of  an  incompetent 
man.  He  thought,  and  probably  his  attorney  thought,  he  was  doing 
a  wise  thing  by  apparently  dispossessing  himself  of  the  property,  so 
that  he  could  make  a  favorable  settlement  with  the  heirs  of  his  broth- 
ers. A  man  in  every  way  competent  to  do  business  might  suppose  that 
by  openly  divesting  himself  of  all  of  his  proper^  he  could  make  a 
more  favorable  adjustment  with  his  creditors.  The  morality  of  the 
transaction  might  be  questioned.  As  a  matter  of  fact,  it  is  an  expedient 
often  resorted  to. 

[3,  4]  If  we  conclude  that  Kingsbury  was  incapable  of  transacting 
business,  and  disregard  the  deed  to  the  defendants,  then  they  received 
the  property,  not  by  deed,  but  as  his  heirs,  and  under  secticm  1843 
of  the  Code  of  Civil  Procedure  an  action  could  be  brought  at  the 
proper  time  to  charge  the  heirs  of  the  debtor  to  the  extent  of  the  value 
of  the  property  inherited.  Therefore  we  may  assume  that  Kingsbury 
was  liable  for  the  plaintiff's  claim,  and,  he  having  died,  Itxvm^  no 
property  but  the  Brown  farm,  that  that  farm  will  eventually  be  liable 
for  the  plaintiff's  claim.  But  the  action  was  brought  in  his  lifetime 
to  enforce  an  equitable  lien  upon  the  property,  and  in  order  to  avoid 
a  multiplicity  of  suits  the  court  having  jurisdiction  of  the  matter  may 
now  administer  justice.  If  the  plaintiff  was  not  proceeding  in  good 
faith,  perhaps  he  should  recover  only  the  amoimt  which  his  improve- 
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ments  have  actually  enhanced  the  value  of  the  property;  but  in  the 
absence  of  evidence  upon  that  subject  we  may  fairty  assume  that  the 
improvements  benefited  the  property  to  the  extent  of  their  actual 
cost.  If  we  assume  that  the  deed  was  valid,  and  that  Kingsbury  was 
able  to  do  business,  the  deed  to  the  defendants  was  evidently  intended 
by  the  parties  to  transfer  the  property  to  Kingsbury's  heirs  free  of 
the  plaintiff's  claim,  and  was  a  fraud  upon  the  plaintiff  to  the  extent 
of  his  just  claim.  A  court  of  equity  need  not  search  for  precedents, 
nor  worry  about  the  technical  rules  of  law.  When  it  is  established, 
as  we  find  the  facts  to  be,  that  the  plaintiff  has  greatly  improved  the 
value  of  the  Brown  farm,  and  that  Kingsbury  was  responsible  to  him 
for  the  value  of  such  improvements,  and  that  he  transferred  all  af  his 
property  and  the  farm  to  the  other  defendants  in  this  action  for  the 
purpose  of  evading  the  payment  of  that  just  claim,  there  is  nothing 
left  for  a  court  of  ecjuity  to  do  but  to  direct  that  the  plaintiff's  claim 
be  charged  upon  the  mterest  which  the  defendants  Carter,  Butterfield, 
and  Metcalf  have  in  said  farm. 

The  judgment  should  therefore  be  reversed  upon  the  law  and  the 
facts,  and  judgment  entered  declaring  the  amount  due  the  plaintiff 
a  lien  upoti  the  Brown  farm  as  against  the  defendants  last  named,  and 
superior  to  any  interest  they  have  therein,  tojgether  with  the  costs  in 
the  trial  court  and  in  this  court.  The  court  disapproves  of  the  finding 
of  fact  that  John  H.  Kingsbury  had  no  knowledge  of  the  purchase  of 
the  Brown  farm  by  the  Parrotts,  or  either  of  them ;  also  of  the  eighth, 
tenth,  and  eleventh  findings  of  fact ;  also  of  the  finding  that  the  said 
Kingsbury,  at  the  time  of  the  transfer  to  the  Parrotts,  was  too  physi- 
cally and  mentally  enfeebled  for  the  transaction  of  business ;  and  the 
court  finds  that  at  the  time  of  the  settlement  between  the  Parrotts, 
Kingsbury,  and  the  defendants  Carter,  Bums,  Butterfield,  and  Metcalf, 
they  all  had  knowledge  of  the  plaintiff's  claim,  and  that  when  the  con- 
veyance was  made  by  Kingsbury  of  the  Brown  farm  to  the  said  Carter, 
Bums,  Butterfield,  and  Metcalf,  they  each  intended  by  such  convey- 
ance to  defraud  and  deprive  the  plaintiff  of  his  claim  and  the  means 
of  collecting  the  same.    All  concur,  except  SMITH,  P;  J.,  not  voting. 
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KAPHAM  y.  ROGBRS  BROS.  GROCERY  CO.,  Inc.,  et  aL 
(Snpreme  Court,  Appellate  DlTlsion,  Second  D^iartment    July  90,  1915.) 

FXACOULENT    CoNTBYANCXS  ®=930Q — SaLXS   Ilf   BULK— RXUXDT   OT   JunOUENT 

Obkditob— Appointueht  or  Rbcxitbb. 

Personal  Property  Law  (Consol.  Laws  1909,  c.  41)  g  44,  as  amended  by 
Laws  1914,  c.  507,  making  tbe  transfer  of  goods  in  bulk  void  as  against 
the  creditors  of  the  seller  under  certain  dmunstances,  provides  that 
any  pnrdiaser  who  shall  not  ccmform  to  tbe  section  shall,  upon  applica- 
tion of  any  of  the  creditors  of  tbe  seller,  become  a  receiver  and  be  held 
accountable  to  sudi  creditors  for  all  the  goods  that  bare  come  Into  bis 
possession  by  sudi  sale.  Code  CIt.  Proe  tit  12,  relating  to  proceedings 
supplementary  to  execution  against  property,  in  section  243Z  provides 
for  three  distinct  remedies,  one  an  order  made  or  warrant  Issued  against 
a  Judgment  debtor  after  return  of  execution,  another  an  order  made  or 
warrant  issued  against  a  judgment  debtor  after  the  issuing  and  before 
return  of  execution,  and,  third,  an  order  made  after  execution.  Issued 
elttier  before  or  after  return  against  a  person  who  haa  property  of  or  is 
Indebted  to  the  judgment  debtor,  while  section  2433  provides  that  each 
such  remedy  Is  a  q;>eclal  proceeding.  In  a  special  proceeding  supplemen- 
tary to  execution,  by  a  judgment  creditor  against  a  transferee  of  the  judg- 
ment debtor,  to  declare  such  transferee  a  receiver  for  the  benefit  of 
creditors,  the  trial  court  received  testimony  of  (Acers  of  the  judgment 
debtor  taken  in  a  separate  suK>lem«itary  proceeding  against  it.  Eeid, 
that  the  court  had  not  power  to  appoint  the  transferee  a  receiver,  acting 
on  tbe  testimony,  since  the  transferee  bad  not  been  a  party  to  the  first 
proceeding,  which  was  distinct  from  the  one  in  which  it  was  defendant 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Oonveyances,  Cent  Dig.  8| 
917-«19;  Dec.  Dig.  «»305.] 

Appeal  from  Kings  County  Court. 

Proceeding  supplementary  to  execution  by  Leo  Kaphan  against 
Francis  H.  Leggett  &  Co.  and  another.  From  an  order  declaring  the 
named  defendant  a  receiver  for  the  benefit  of  creditors  of  a  judgment 
debtor,  it  appeals.    Reversed  without  prejudice. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Samuel  D.  Jones,  of  New  York  City,  for  appellant 
Israel  H.  Perskin,  of  Brooklyn,  for  respondent 

RICH,  J.  The  order  from  which  the  appeal  is  taken  declares  the 
appellant  to  be  a  receiver  for  the  benefit  of  creditors  of  the  judgment 
debtor,  under  the  provisions  of  section  44  of  chapter  41  of  the  Consoli- 
dated Laws,  as  amended  by  chapter  507  of  the  Laws  of  1914,  which 
makes  the  transfer  of  goods  in  bulk  void  as  against  the  creditors  of  the 
seller,  transferror,  or  assignor,  tmder  certain  circumstances.  The  act 
provides,  among  other  things: 

"3.  Any  purchaser,  transferee  or  assignee  who  shall  not  conform  to  the  pro- 
Tlstons  of  this  section  shall  uix)o  application  of  any  of  the  creditors  of  the 
seller,  transferror  or  assignor  become  a  receiver  and  be  held  accountable  to 
such  creditors  for  all  Uie  goods,  wares,  merchandise  and  fixtures  that  have 
come  into  his  possession  by  virtue  of  such  sale,  transfer  or  assignment" 

The  appellant  contends  that  the  County  Court  erred  in  acting  upon 
evidence  taken  in  a  proceeding  to  which  it  was  not  a  party.    This  con- 
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tention  is  based  upon  the  fact  that,  in  a  supplementary  proceeding  in- 
stituted against  the  judgment  debtor,  the  testimony  given  by  its  secre- 
tary and  treasurer  relating  to  the  transfer  of  property  to  the  appellant 
is  recited  in  the  order  from  which  this  appeal  is  taken  as  having  been 
considered  in  granting  such  order.  Section  2432  of  the  Code  of  Civil 
Procedure  provides  for  tiiree  distinct  remedies — one  an  order  made 
or  warrant  issued  against  a  judgment  debtor  after  the  return  of  execu- 
tion, one  an  order  made  or  warrant  issued  against  a  judgment  debtor 
after  the  issuing  and  before  the  return  of  execution,  and  one  an  order 
made  after  execution  issued,  and  either  before  or  after  its  return 
against  a  person  who  has  property  of,  or  is  indebted  to,  the  judgment 
debtor ;  and  it  is  provided  by  section  2433  that  each  of  such  remedies 
is  a  special  proceeding.  The  a{^ellant  was  not  a  party  to  the  special 
proceeding ;  it  was  not  sworn  as  a  witness  therein,  but  a  distinct  and 
separate  special  proceeding  was  instituted  against  it  as  a  third  party, 
having  property  in  its  possession  of  the  judgment  debtor,  and  this  may 
not  be  done.  The  court  is  without  power  to  make  the  order  in  a  pro- 
ceeding supplementary  to  execution. 

Order  of  the  County  Court  of  Kings  County  reversed,  with  $10 
costs  and  disbursements,  without  prejudice  to  the  institution  of  such 
proceedings  as  appellant  may  be  advised.    All  concur. 


(90  Misc.  Rep.  474) 

WOOIiCSOTT  T.  SHUBERT  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1915.) 

1,  Civil,  Rights  «=>2 — ^Equal  Pbiviueobs— Validitt  oi  Statu™. 

Civil  Rights  Law  (Laws  1909,  c.  14  [Consol.  Laws,  c.  6]  as  amended  by 
Laws  1913,  c.  265)  §!  40,  41,  entitling  all  persons  to  equal  pri^'lleges  in 
theaters,  and  prescribing  a  penalty  for  violation  of  such  right,  not  only 
conforms  with  public  policy  and  Is  within  the  police  power,  but  merely 
enlarges  the  remedy,  and  hence  is  not  void  as  creating  a  cause  of  action 
for  damages. 

[Ed.  Note.— For  other  cases,  see  Civil  Bights,  Gent  Dig.  {{  1-10;  Dec. 
Dig.  «=>2.] 

2.  iNJT/NCTlbN    9=394 — RiOHTB    PBOTBCTED— ClTIL    RlQHTS— Dkahatio    Cbitic. 

Where  defendants,  the  managers  of  certain  theaters,  on  a  claim  that 
the  attendance  of  plaintiff,  a  dramatic  critic,  was  for  the  purpose  of 
writing  adverse  criticisms  and  thus  causing  defendants  pecuniary  loss, 
had  forbidden  him  the  privilege  of-  entrance,  refused  to  honor  bis  tickets 
of  admission,  and  threatened  to  eject  him  If  he  should  enter,  as  the  rem- 
edy at  law  is  inadequate,  an  action  against  all  the  managers  for  a  viola- 
tion of  Civil  Rights  Law,  §  40,  as  amended  in  1913,  was  within  the  equi- 
table Jurisdiction  of  the  Court,  and  an  injunction  pending  determination 
of  the  action  was  authorized. 

[Ed.  Note. — ^EV>r  other  cases,  see  Injunction,  Cent  Dig.  {  166;  Dec.  Dig. 
«=>94.] 

Action  by  Alexander  Woolcott  against  Lee  Shubert  and  others.  On 
motion  for  an  injunction  to  recover  for  a  violation  of  Civil  Rights 
Law,  §  40.     Ordered  according  to  opinion.     Order  reversed  in  154 

N.  Y.  Supp.  643. 
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Leventritt,  Cook  &  Nathan,  of  New  York  Ciiy,  for  plaintiff. 
William  Klein,  of  New  York  City,  for  defendants. 

HENDRICK,  J.  Defendants  are  managers  of  cfertain  theaters,  and 
plaintiff  is  engaged  as  a  dramatic  critic  by  the  New  York  Times.  His 
attendance  at  defendants'  theaters  has  been  interrupted.  Defendants 
have  forbidden  him  the  privilege  of  entrance,  have  refused  to  honor 
his  tickets  of  admission,  and  have  threatened  to  eject  him  by  force 
if  he  should  enter.  Defendants  claim  that  dramatic  performances  to 
which  the  public  are  invited  are  on  the  same  plane  as  private  theatri- 
cals, and  that  they  have  the  same  right  to  select  their  auditors  in  tlie 
one  case  as  in  the  other.  Their  view  is  clearly  stated  in  the  following 
extract  from  the  brief  filed  in  their  behalf  on  this  motion : 

"The  defendants  claim  tb&t  no  person  baa  any  right  to  enter  a  tlieater,  un- 
less it  be  with  tbe  consent  of  the  manager  or  owner." 

Carried  into  practice,  that  doctrine  would  justify  any  manager  in 
refusing  to  admit  to  his  theater,  and,  even  after  admission,  to  eject  or 
cause  to  be  ejected,  any  person  or  persons  without  cause  or  reason, 
except  the  will  of  the  manager  or  owner  of  the  theater. 

The  particular  question  involving  the  facts  here  disclosed  has  never 
been  decided  in  this  state.  In  the  case  of  People  ex  rel.  Bumham  v. 
Flynn,  189  N.  Y.  180,  82  N.  E.  169,  12  Ann.  Cas.  420,  Bumham,  a 
theatrical  manager,  was  convicted  of  the  crime  of  conspiracy.  The  Ap- 
pellate Division  reversed  an  order  dismissing  a  writ  of  habeas  corpus, 
and  the  Court  of  Appeals  concurred.  The  courts  virtually  decided  that 
a  statement  made  by  Bumham  to  the  members  of  a  theatrical  associa- 
tion, of  which  he  was  a  member,  to  the  effect  that  one  Metcalfe  had 
made  libelous  attacks  upon  some  members  of  the  association  and  hold- 
ing religion  up  to  ridicule,  followed  by  the  exclusion  of  Metcalfe  from 
some  of  the  theaters,  did  not  constitute  a  criminal  conspiracy.  Wheth- 
er ai  man  who  behaves  himself  can  be  arbitrarily  excluded  from  the- 
aters was  not  involved  in  the  question  decided.  In  CoUister  v.  Hay- 
man,  183  N.  Y.  250,  76  N.  E.  20,  1  L.  R.  A.  (N.  S.)  1188,  111  Am. 
St.  Rep.  740,  5  Ann.  Cas.  344,  a  speculator  in  theater  tickets,  sued 
to  restrain  a  theater  manager  from  interfering  with  his  business  of 
selling  tickets  on  the  sidewalk.  It  was  the  policy  of  the  manager,  of 
which  public  notice  was  given  and  which  was  printed  on  the  tickets, 
to  recognize  no  tickets  peddled  on  the  sidewalk.  This  was  held  to  be 
a  reasonable  regulation,  and  did  not  involve  the  question  of  discrim- 
ination between  patrons  of  theaters.  The  case  of  CoUister  v.  Hayman, 
71  App.  Div.  316,  75  N.  Y.  Supp.  1102,  was  a  similar  action,  in  which 
a  temporary  injimction  demanded  by  the  ticket  speculator  was  denied. 
In  Luxenberg  v.  Keith  &  Proctor  Amusement  Co.,  64  Misc.  Rep.  69, 
117  N.  Y.  Supp.  979,  the  nature  of  the  action  was  described  in  the 
opinion  as  follows : 

"Tbis  action  was  brougbt  to  recover  damages  for  breach  of  contract,  and 
the  only  question  presented  for  our  determination  Is  tbe  measure  of  tbe 
damages  to  be  awarded  the  plaintiff.  Tbe  plaintUI  purchased  four  tldiets  at 
the  box  office  of  the  deilendant's  theater." 

Those  facts  could  not  present  the  question  now  under  consideration. 
Burton  v.  Scherpf,  1  Allen  (Mass;)  133,  79  Am.  D«c.  717,  was  an  ac- 
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tioti  for  assault  atid  battery.  In  1857,  plaintiff,  a  colored  man,  pur- 
chased a  ticket  for  a  concert  in  Lowell,  but  before  taking  his  seat  he 
was  ejected,  and  the  sum  paid  for  admission  was  tendered  back.  The 
lower  court  held  that  an  action  lay  for  assault  and  battery.  The  Su- 
preme Court  held  that  the  action  should  have  been  for  breach  of  con- 
tract. Purcell  V,  Daly,  19  Abb.  N.  C.  301,  decides  that  a  limited  theater 
ticket  is  not  transferable,  and  the  assignee  cannot  sue  the  manager  to 
recover  back  the  price  paid.  In  Western  Turf  Association  v.  Green- 
berg,  204  U.  S.  359,  27  Sup.  Ct  384,  51  L.  Ed.  520,  it  was  decided 
that  a  state  statute  providing  for  equal  rights  to  persons  holding  tickets 
to  places  of  amusement  is  constitutional.  The  court  held  that  the 
place  of  amusement  was  "so  far  affected  with  a  public  interest  that  the 
state  may,  in  the  interest  of  good  order  and  fair  dealing,  require  de- 
fendant to  perform  its  engagement  to  the  public  and  recognize  its  own 
tickets  of  admission  in  the  hands  of  persons  entitled  to  claim  the  ben- 
efits of  the  statute."  In  Aarcm  v.  Ward,  203  N.  Y.  351,  96  N.  E.  736, 
38  L.  R.  A.  (N.  8.)  204,  it  was  decided  that  a  person  holding  a  ticket 
for  a  key  to  a  bathhouse  was  entitled  to  substantial  damages  when 
refused  tiie  key  and  ejected  from  the  premises. 

These  cases  cited  by  the  parties  do  not  lead  me  to  a  conclusion  un- 
der the  doctrine  of  stare  decisis ;  but  there  seems  to  be  a  general  con- 
sensus of  judicial  opinion,  manifested  arguendo,  in  favor  of  the  ^si- 
tion  taken  by  defendants.  The  argument  is  that  theaters  are  strictly 
private  concerns,  conducted  solely  for  private  profit  or  private  pleas- 
ure, and  that  managers  not  only  may  refuse  admission  under  an  arbi- 
trary discrimination,  but  they  may  quietly  eject  any  person  after  sell- 
ing him  a  ticket  of  admission.  Under  this  doctrine  the  victim  of  the 
manager's  resentment  may  recover  the  money  he  has  paid  for  the  ticket 
and  the  disbursements  made  on  the  faith  of  the  ticket;  but  he  must 
suffer  the  humiliation  and  inconvenience  without  recourse.  If  my 
conclusion  hung  on  the  state  of  the  law  as  thus  summarized,  I  should 
be  inclined  to  refuse  the  relief  sought  by  plaintiff. 

[1]  But,  after  all  those  cases  were  decided,  the  Legislature  of  this 
state  amended  a  statute  (Civil  Rights  Law)  so  that  it  reads  in  part  as 
follows : 

"Sec.  40.  Eqnal  Rights  In  Places  of  Public  Accommodation,  Resort  or 
Amusement.  All  persons  within  the  jurisdiction  of  this  state  shall  be  en- 
titled to  the  full  and  equal  accommodations,  advantages  and  privileges  of  any 
place  of  public  accommodation,  resort  or  amusement,  subject  only  to  the  con- 
ditions and  limitations  established  by  law  and  applicable  alike  to  all  per- 
sons. No  person,  being  the  owner,  lessee,  proprietor,  manager,  superintendent, 
agent  or  employ^  of  any  such  place,  shall  directly  or  indirectly  refuse,  with- 
hold from  or  deny  to  any  person  any  of  the  accommodatious,  advantages  or 
privileges  thereof. 

"Sec.  41.  Penalty  for  Violation.  Any  person  who  shall  violate  any  of  the 
provisions  of  the  foregoing  section,  or  who  shall  aid  or  incite  the  violation 
of  any  of  said  provisions  shall  for  each  and  every  violation  thereof  be  liable  to 
a  penalty  of  not  less  than  $100  nor  more  than  $500,  to  be  recovered  by  the 
person  aggrieved  thereby,  •  •  •  and  shall,  also,  for  every  such  offense 
be  deemed  guilty  of  a  misdemeanor." 

Laws  1909,  c  14  (Consol.  Laws,  c.  6)  as  amended  by  Laws  1913,  c  265. 

That  statute  seems  to  me  to  supplement  those  already  existing  which 
secure  to  our  citizens  equal  right  and  privileges.    If  it  be  objected  that 
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the  statute  purports  to  create  a  cause  of  action,  and  is  therefore  void, 
because  damages  cannot  be  created  by  legislative  fiat,  the  answer  is 
twofold:  The  legislation  comports  with  our  public  policy,  state  and 
national,  and  may  rest  upon  the  broad  basis  of  the  police  power ;  sec- 
ondly, the  Legislature  does  not  create  a  cause  of  action,  but  simply  en- 
larges the  remedy.  The  patron  ejected  has  a  cause  of  action  for  reim- 
bursement at  common  law,  and  now  he  may  recover  an  additional  sum 
in  the  nature  of  liquidated  damages.  The  person  who  wrongfully  cuts 
down  a  tree  is  liable  for  actual  damages;  under  the  statutes  he  may 
have  to  pay  douUe  or  treble  that  sum. 

Defendants  also  justify  under  the  facts.  They  claim  that  plaintiff 
wants  to  attend  their  theaters  for  the  purpose  of  writing  adverse  criti- 
cisms and  thus  to  cause  them  pecuniary  loss.  At  the  trial  they  must  be 
able  to  procure  a  finding  of  fact  to  that  effect,  but  for  the  purposes  of 
this  motion  I  am  constrained  to  hold  that  plaintiff  has  not  been  convict- 
ed of  a  vengeful  purpose.  So  far  as  the  affidavits  and  exhibits  show, 
his  judgments  have  often  been  favorable,  and  when  adverse  they  have 
frequently  been  in  accord  with  criticisms  published  in  other  papers. 

[2]  There  is  some  force  in  defendants'  claim  that  the  facts  do  not 
justify  an  appeal  to  equity.  The  simple  fact  that  a  plaintiff  may  be 
obliged  to  bring  several  actions  is  hardly  sufficient  to  transfer  his  legal 
controversies  from  a  court  of  law  to  one  of  equitable  jurisdiction. 
Especially  is  this  true  in  a  case  like  this,  where  the  cause  of  action  is 
quasi  criminal  in  its  nature  and  is  founded  in  part  on  an  exercise  of 
the  police  power.  But  other  considerations  must  be  noted.  There  are 
several  defendants,  all  united  in  interest  to  deny  to  plaintiff  some  of 
his  civil  rights.  One  action  at  law  would  determine  nothing.  Legal 
relief  would  be  inadequate.  It  is  defendants'  purpose  to  assert  their 
claims  continuously.  In  the  meantime,  unless  equity  interferes,  plain- 
tiff is  without  remedy,  and  the  court  at  the  end  of  an  action  at  law 
would  be  unable  to  compel  reparation.  On  the  whole,  I  am  satisfied 
that  the  action  falls  within  the  equitable  jurisdiction. 

An  order  will  be  entered,  in  form  similar  to  the  order  heretofore 
made,  restraining  the  defendants  pending  the  determination  of  the 
action  or  other  order  of  the  court,  to  be  settled  on  notice.  As  the  at- 
torneys for  plaintiff  have  asked  for  a  speedy  determination  of  this 
motion,  to  the  end  that  the  question  may  be  ultimately  and  authorita- 
tively determined  by  the  appellate  courts,  and  inasmuch  as  the  ques- 
tion is  not  entirely  free  from  doubt,  I  will  grant  a  stay  of  all  proceed- 
ings, except  to  review  the  order  to  be  entered  herein,  until  the  de- 
termination of  the  appeal  by  the  Appellate  Division,  upon  conditimi 
that  the  appeal  be  taken  within  the  statutory  period. 

Ordered  accordingly. 
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(90  Misc.  Rep.  466) 

DIEFENDORF  v.  MERCANTILE  LAND  &  IMPROVEMENT  CO. 
(Snpreme  Court,  Equity  Term,  Kings  County.    May,  1915.) 

MOBTOAOEB  «=>131 — PHOPKBTr  COVERED — LANDS  ACQOTBED  FBOM   STATE. 

Where  land  under  water  bas  been  acquired  from  the  state  by  a  mort- 
gagor owning  adjacent  uplands,  it  is  not  subject  to  the  mortgage  lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  H  255-257,  261, 
262,  265;  Dec.  Dig.  «=>131.] 

Action  by  Warren  T.  Diefendorf  against  the  Mercantile  Land  &  Im- 
provement Company  to  determine  whether  land  under  water  acquired 
from  this  state  is  subject  to  mortgage  lien.    Judgment  for  plaintiff. 

William  Beverly  Winslow,  of  New  York  City  (Oeland  &  Kuhn,  of 
New  York  City,  of  counsel),  for  pl?iintifF. 

Arthur  C.  Bostwick,  of  New  York  City  (Augustus  Van  Wyck,  of 
New  York  City,  of  counsel),  for  defendant 

BLACKMAR,  J.  The  case  of  I^utual  Life  Ins.  Co.  v.  Voorhis,  71 
Hun,  117,  24  N.  Y.  Supp.  529,  is  a  precedent  for  the  case  at  bar.  It 
has  never  been  directly  overruled.  The  plaintiff  claims  that  its  au- 
thority has  been  destroyed  by  subsequent  decisions  in  the  Court  of  Ap- 
peals. The  question  now  before  the  court,  viz.,  whether  land  under 
water  acquired  from  the  state  by  a  mortgagor  owner  of  tlje  adjacent 
upland  is  subject  to  the  lien  of  the  mortgage,  has  been  considered 
only  in  one  other  case  so  far  as  I  know,  and  that  is  People's  Trust 
Co.  v.  Schenck,  195  N.  Y.  398,  88  N.  E.  647,  133  Am.  St.  Rep.  807. 
In  that  case  the  plaintiff  was  the  trustee  under  a  mortgage  issued  by 
a  railroad  company  to  secure  an  issue  of  bonds.  Part  of  the  land 
described  in  the  mortgage  was  upland  adjacent  to  tide  waters.  The 
grant  in  the  mortgage  included  all  property  thereafter  acquired  "in 
connection  with  the  construction,  operation,  or  maintenance  *  *  * 
of  the  said  railroad,  *  *  *  or  as  ccmvenient  or  necessary  for  the 
uses  or  purposes  thereof."  After  the  making  of  the  mortgage,  the 
mortgagor,  as  adjacent  owner,  obtained  a  grant  of  land  under  water 
from  the  commissioners  of  the  land  office.  The  court  held  that  such 
after-acquired  land  passed  under  the  quoted  clause  in  the  mortgage. 
The  court  adverted  to  the  exclusive  right  of  the  owner  of  the  upland 
to  receive  a  grant  of  land  under  water  adjacent  thereto  from  the  com- 
missioners of  the  land  office  as  a  consideration  "which  militated  in  fa- 
vor of  the  plaintiff's  contention."  This  is  far  from  overruling  the 
Voorhis  Case,  which  was  cited  in  the  brief  of  the  appellant.  A  deci- 
sion like  that  in  the  Voorhis  Case,  which  establishes  rules  upon  which 
rests  the  title  to  real  property,  should  be  followed  until  overruled  by 
'  a  court  of  equal  or  greater  dignity,  either  expressly  or  by  a  decision 
necessarily  inconsistent  with  it. 

I  also  think  that  on  principle  the  land  is  not  subject  to  the  lie»  of 
the  mortgage.  The  mortgagor  did  not  own  it  when  the  mortgage  lyas 
made.  Speaking  accurately,  he  had  no  right  to  acquire  it  The  stat- 
utes made  him,  as  owner  of  the  adjacent  upland,  competent  to  receive 
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a  grant  f  rcmi  the  cotninissioners  of  the  land  office,  and'  that  is  all.  Ri- 
parian rights  are  something  very  different.  They  existed  before  the 
law,  which  was  passed  in  1786,  authorizing  the  commissioners  to  con- 
vey land  under  water  to  the  owners  of  the  adjacent  upland  for  the 
purposes  of  commerce.  Riparian  rights  are  right  of  access  to  the 
water,  including  the  right  to  wharf  out  Obviously,,  the  reason  why 
the  power  of  the  commissioners  of  the  land  office  was  limited  to  grants 
to  the  proprietor  of  the  adjacent  upland  was  because  such  owner  al- 
ready had  certain  riparian  rights  inconsistent  with  the  full  enjoyment 
by  any  one  else  of  the  fee  of  the  land  under  water,  and  because  the 
adjacent  owner  could  make  better  use  of  such  land  for  purposes  of 
commerce  than  any  one  else.  The  competency  of  the  owner  to  receive 
the  grant  is  not,  strictly  speaking,  a  right  at  all.  The  owner  had  no 
control  of  it ;  he  could  neither  sell  it,  release  it,  nor  divest  himself  of 
it.  If  he  sold  the  land  to  another,  the  sale  did  not  carry  any  right  or 
privilege.  The  new  owner  became  competent  to  receive  the  grant  by 
the  terms  of  a  statute,  and  not  because  of  anything,  in  that  respect,  that 
passed  from  the  original  owner  to  him.  Beyond  question,  the  Legisla- 
ture could  repeal  the  law  authorizing  the  commissioners  to  grant  land 
imder  water.  If  it  were  a  property  right,  that  could  not  be  done.  The 
mortgage  did  not  make  the  mortgagee  a  "proprietor,"  and  so  competent 
to  receive  the  grant,  for,  under  our  law,  a  mortgage  is  a  lien  only  and 
not  an  estate  in  lands. 

As  the  mortgage  did  not  include  a  tigbt  to  acquire  the  land,  it  did 
not  cover  the  land  when  acquired.  If  the  riparian  rights,  which  were 
mortgaged  with  the  land  and  will  pass  under  the  sale  m  foreclosure, 
have  been  impaired  by  the  sea  wall  and  back-filling  on  the  land  imder 
water,  either  the  mortgagee,  or  the  purchaser  under  foreclosure,  pre- 
sumaUy  has  his  remedy  to  protect  these  rights.  The  judgment  should 
provide  that  the  lands  under  watei",  as  described  in  the  grants  from  the 
commissioners  of  the  land  office,  are  not  subject  to  the  lien  of  the  mort* 
gage,  and  should  decree  the  sale  of  the  land  by  the  description  con- 
tained in  the  mortgage.  Settle  judgment  and  findings  on  notice.  Costs 
to  plaintiff,  except  a  trial  fee,  which  is  awarded  to  defendant. 

Judgment  accordingly. 

(91  Misc.  Hep.  269) 

OAKY  V.  HATCH  et  aj. 

(Sapreme  CJonrt,  Special  Term,  Erie  County.    July  2,  1916.) 

1.  Municipal  CoKPoai.xioiiB  ^=>980 — Tax  Saub — Action  on  Cbbtificaii: — 

01IISSI0H& 

In  an  action  nnder  lAwa  1909,  c  884,  amending  the  Buffalo  City  Char- 
ter (Laws  1891,  c.  105),  providing  by  section  115a  that  the  holder  of  any 
certificate  of  tax  sale,  instead  of  taking  a  conveyance  of  property,  might 
recover  the  amount  tmld  therefor,  and  by  section  115f  that  no  certificate 
of  sale,  on  which  the  bidder  should  elect  to  recover,  should  be  deemed  in- 
valid on  account  of  any  irregularity  therein,  or  in  the  proceedings  re- 
lating thereto,  or  of  any  error  or  omlasi<»i  In  the  deacriptlon  of  the 
property  assessed  or  coM,  If  sufliclent  to  identify  it  with  reasonable  cer- 
tainty, the  failure  of  the  dty  assessors,  required  to  certify  and  deliver 
two  copies  of  the  rolls,  one  to  the  comptroller  and  one  to  the  board  of 
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superrlsoTB,  to  make  oath  to  the  copies,  or  to  certify  them,  was  covered  by 
section  llof. 

[Ed.  Note. — SV>r  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
a  2124-2133 ;  Dec.  Dig.  ce=99S0.] 

2.  MuNioiPAi.  CoHPORATioNs  <s=>957— TAX  Salb— Suit  fob  Monet — Cossti- 

TUTIONAWTT. 

Laws  1909,  c.  384,  amending  the  Buffalo  City  Charter  providing  by  seo- 
tioa  115f  that.  In  an  action  by  the  holder  of  a  tax  certificate  to  recover 
the  amount  paid  therefor,  no  such  certificate  should  be  deemed  Invalid 
on  account  of  any  Irregularity  or  any  error  or  omission  in  the  description 
of  the  property  assessed  or  sold,  if  sufficient  to  identify  such  property 
with  reasonable  certainty,  is  constitutional. 

[Kd.  Note. — For  other  cases,  see  Municipal  Corporatloiis,  Cent  Dig.  U 
2015-2022;    Dea  Dig.  «=»057.] 

3.  MUNICIPAI.     COBPORATIONS     «=»072 — ^TAXES — ^ASSESSUERT — PXBSONa 

Under  Buffalo  City  Charter  (Laws  1891,  c.  105)  §  136,  providing  that 
the  board  of  assessors  shall  keep  maps  and  surveys  of  taxable  property, 
to  which  they  shall  refer  in  the  annual  assessment  rolls,  in  certificates 
of  sale  for  unpaid  taxes,  etc.,  assessment  against  persons  appearing  to 
be  owners  under  tax  deeds  open  to  the  inspection  of  the  assessors  was 
sofflcient,  since  they  could  not  be  required  to  go  beyond  such  a  record, 
nor  could  they  assume  that  such  a  title  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig. 
{{  2075,  2078-2082;  Dec.  Dig.  <S=»972.] 

4.  Municipal  Cobpobations  $=9972 — Tax  Sale — ^Action  on  Cebtdicatb — 

Desckiption. 

In  an  action  to  recover  money  on  certificates  of  tax  sales,  a  description 
of  the  property  by  the  frontage  and  dei)tb  was  sufficient  and  also  with- 
in the  requirement  of  Laws  1909,  c.  384,  amending  the  Buffalo  City 
Charter,  and  providing  by  sectlou  115f  that  no  certificate  of  sale  should 
be  deemed  invalid  on  account  of  any  error  or  omission  in  the  description 
of  the  property  assessed  or  sold,  if  it  was  sufficient  to  identify  It  with 
reasonable  certainty. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
K  2075,  2078-2082 ;  Dec.  Dig.  <S=»972:] 

5.  Municipal  Cobpobations  9=3980 — Tax  Sale — ^Action  or  Cbbtifioatb — 

Estoppel. 

In  an  action  under  Laws  1909,  c.  884,  amending  Buffalo  City  Charter,  to 
recover  the  amounts  paid  on  certificates  of  tax  sales,  defendant  whose 
assignor  in  his  answer  elected  to  recover  his  money  back,  instead  of 
taking  a  conveyance,  was  estopped  front  clalpilng  under  his  tax  deed 
from  the  city  as  against  the  iriaintifl. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
2124r-2133;    Dec.  Dig.  «=>9S0.] 

fl.   laMITATION    OF  ACTIONS   <S=>58 — AcCBUAL — TAX    SALE — ACTION   ON   CeBTIFI- 
OATE. 

Since  a  cause  of  action  to  recover  money  paid  on  tax  certificates  did 
not  accrue  until  Laws  1909,  c  884,  {  115a,  amending  the  Buffalo  City 
Charter,  tax  sales  embraced  in  the  action,  which  were  more  than  22 
years  old  when  it  was  begun,  were  not  outlawed. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  U 
324-328,  346,  347;    Dec.  Dig.  <S=>58.] 

7.  Municipal  Cobpobations  <S=9980— Tax  Salb — AonoN  on  Cebtificaie — 
"Suffebed  Actual  Injuby." 

In  an  action  to  recover  the  amount  paid  on  tax  certificates,  brought 
under  Laws  1909,  c.  384,  {  115a,  amending  the  Buffalo  City  Charter,  and 
section  115f,  providing  that  in  such  action  no  certificate  of  sale  should  be 
deemed  invalid  on  account  of  any  irregularity  therein,  or  in  the  proceed- 
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Ings  relating  tbereto,  unless  It  Is  shown  that  the  person  complaining 
thereof  has  ''Buffered  actual  Injury"  therefrom,  defendant,  who  took  title 
in  1897,  acting  upon  what  appeared  to  be  good  legal  advice  as  to  the 
legality  of  the  asseesmenta,  but  which  did  not  foresee  the  remedy  created 
by  the  amendment,  bad  not  "suffered  actual  injury." 

[Ed.  Note. — For  other  cases,  see  Municipal  C!orporations,  Cent  Dig. 
1(2124-2133;   Dec.  Dig.  <S=»  980.1 

Action  by  Thomas  Gary  against  Albert  G.  Hatch  and  others.  Judg- 
ment for  plaintiff. 

John  E.  Barry,  of  Buffalo,  for  plaintiff. 

Clifford  P.  Fell,  of  Buffalo  (Percy  S.  LanSdowne,  of  Buffalo,  of 
counsel),  for  defendant  Albert  G.  Hatch. 

TAYLOR,  J.  Plaintiff  brings  this  actioa  under  the  provisions  of 
chapter  384  of  the  Laws  of  1W9  of  this  state,  as  amended,  to  fore- 
close a  claimed  lien  of  city  and  county  tax  certificates  of  sale ;  it  is  not 
an  action  to  divest  or  forfeit  title  to  land,  but  an  action  to  recover 
back  moneys  claimed  to  have  been  paid  for  taxes  levied  against  the 
lands  of  another.  A  considerable  number  of  points  have  been  raised 
by  defendant  Hatch.  Inasmuch  as  I  have  decided  to  find  for  the 
plaintiff,  I  shall  discuss  these  points  separately,  in  order  that  the  par- 
ties may  have  my  reasons  for  reaching  my  conclusion. 

Defendant  Hatch's  first  claim  is  that  none  of  the  assessment  rolls 
upon  which  these  tax  sale  certificates  were  based  were  verified  or  certi- 
fied as  required  by  law.  Section  138  of.  the  charter  (Laws  1891,  c.  105) 
provides  that  the  first  parts  of  said  assessment  rolls  "shall  contain  the 
assessed  valuations  of  the  taxable  lands  of  each  ward  substantially  in 
the  form  in  which  town  assessors  are  required  to  make  them."  De- 
fendant Hatch  claims  that  this  means  that  the  whole  first  part  of  the 
roll,  including  everything,  shall  be  in  the  form  substantially  in  which 
town  assessors  are  required  to  make  such  rolls ;  however,  it  seems  that 
this  provision  of  the  statute  seems  to  require  the  board  of  assessors  to 
follow  the  form  used  by  the  town  assessors  only  in  respect  to  the  form 
in  which  statements  of  assessed  valuations  shall  be  made. 

[1,  2]  The  question  to  be  determined  is:  Are  the  claimed  defects 
and  deficiencies  mere  "omissions"  or  "informalities"?  If  so,  section 
115f  of  chapter  384  of  the  Laws  of  1909  applies ;  otherwise  not.  If  it 
were  a  matter  of  transferring  title  by  legislation,  if  the  proceeding  had 
been  so  contrary  to  the  provision  of  the  statute  that  there  had  been  no 
valid  assessment  whatever,  then  lio  title  passed,  in  spite  of  section 
115f.  The  city  assessors  were  required  to  certify  and  deliver  two 
copies  of  the  rolls,  one  to  the  comptroller  and  one  to  the  board  of 
supervisors.  The  original  roll  is  evidently  to  be  retained  by  the  as- 
sessors. The  defendant  Hatch  claims  that  the  law  requires  both  of 
these  copies  to  be  authenticated  by  original  oaths  and  certificates  writ- 
ten on  them,  and  that  such  authentication  in  some  instances  is  lacking. 
The  presence  of  a  copy  oath,  even,  does  not  seem  to  be  essential  on 
these  copy  rolls  thus  furnished  and  certified.  Bradley  v.  Ward,-  58 
N.  Y.  401.    No  defect  is  claimed  to  be  more  fatal  than  the  absence  of 
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certification  on  the  roll  for  1896;  this  sort  of  a  defect  is  covered  by  the 
curative  statute  hereinbefore  mentioned  (section  115f,  chapter  384, 
Laws  of  1909),  and  I  think  that  such  statute  is  dearly  constitutional. 
Matter  of  Lamb,  51  Hun,  633,  4  N.  Y.  Supp.  858,  affirmed  121  N.  Y. 
703,  24  N.  E.  1100. 

[3]  The  assessments  were  made  to  the  persons  appearing  to  be 
owners  under  tax  deeds  open  to  the  inspection  of  the  assessors.  This 
is  a  sufficient  compliance  with  the  charter,  since  the  assessors  cannot 
be  required  to  go  beyond  such  a  record ;  nor  can  they  asstune  that  such 
a  title  is  invalid.  Section  136,  chapter  105,  Laws  of  1891 ;  Matter  of 
Long  Beach  Land  Co.,  106  App.  Div.  253,  94  N.  Y.  Supp.  282. 

[f]  Defendant  Hatch  claims  that  the  descriptions  of  the  property 
were  incomplete  and  insufficient.  Inasmuch  as  the  frontage  and  depth 
were  set  forth,  the  frontage  being  specified  as  on  the  northeast  comer 
of  Sixth  street,  at  the  north  comer  of  Hudson  street,  in  the  city  of 
Buffalo,  I  think  that  the  sufficiency  of  the  description  is  sustained  by 
the  opinion  in  Fulton  v.  Krull,  200  N.  Y.  105,  93  N.  E.  494.  It  also 
meets  the  requirements  of  section  115f,  supra. 

[6]  Defendant  Hatch  claims  that  the  acquiring  by  him  of  a  tax  deed 
on  October  7,  1913,  bars  the  plaintiff  from  asserting  any  rights  under 
this  statute.  As  to  this,  it  slices  to  say  that  defendant  Hatch's  as- 
signor, Wiltsie,  in  his  answer  herein  elected  to  recover  his  money  back, 
instead  of  taking  a  conveyance.  I  think  that  thereby  defendant  Hatch 
is  estopped  from  claiming  under  his  deed  from  the  city  of  Buffalo  as 
against  this  plaintiff,  who  is  endeavoring  merely  to  recover  amounts 
paid  as  mentioned  in  certificates  of  tax  sales. 

[8]  The  claim  is  further  made  that  all  tax  sales  embraced  in  this 
action  which  were  more  than  22  years  old  at  the  time  the  action  was 
brought  are  outlawed.  The  answer  to  this  is  that  the  plaintiff's  cause 
of  action  did  not  accrue  till  1909;  therefore  it  is  not  barred  even  by 
the  6-year  statute  of  limitation.  Gary  v.  Koemer,  200  N.  Y.  253,  93 
N.  E.  979. 

[7]  The  claim  of  the  defendant  Hatch  that  he  has  "suffered  actual 
injury"  (section  115f,  supra)  is  not  tenable.  To  be  sure,  whoi  he  tock 
title  in  1897,  he  acted  upon  what  we  should  all  probably  deem  to  be 
good  legal  advice  as  to  the  legality  of  these  assessments.  But  that  legal 
advice  seems  to  have  turned  out  not  to  have  been  good,  on  account  of 
its  not  having  been  based  on  foreseeing  the  remedy  created  by  chap- 
ter 384  of  the  Laws  of  1909. 

Plaintiff  is  entitled  to  the  relief  demanded  in  his  complaint,  with 
costs,  and  he  may  present  findings. 
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LIFE  PHOTO  FILM  CORPORATION  V.  BELL,  Commi8Sloii«r 
of  lioenses,  et  aL 

(Supreme  Court,  Special  Term,  Kew  York  County.    May,  1915.) 

1.  Injunction  «s374 — Rbvooatior  or  TiIbatkb  X/ICKnss>— Mohor  Picnntic 

Where  the  commlasloner  of  licenses  threatens  to  revoke  a  theater  li- 
cense if  a  certain  motion  picture  film  play  is  exhibited  in  the  theater, 
basing  his  threat  on  the  opinion  of  a  board  of  censors,  a  self-constituted 
body,  and  the  judgment  of  his  deputy,  and  not  on  his  own  Judgment,  and 
where  it  appears  that  the  play  is  morally  unobjectionable,  and  that  the 
proprietor  of  the  theater  will  not  t^oduoe  the  iday  and  carry  on  its  con- 
tract with  the  owner  unless  the  threat  is  withdrawn,  the  owner  of  the 
film  will  be  granted  an  injunction  against  the  threatened  action  of  the 
commissioner. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  SS  142,  160; 
Dec.  Dig.  «Es»74.] 

2.  Theatebs  and  Shows  ®=>3 — Rktocation  or  Tbbates  Licxnbb — Gboundb — 

Motion  Pictube — "Amkbican." 

That  a  motion  picture  play  shows  an  officer  of  the  Oerman  army  In  a 
cruel  and  Inhuman  light  during  the  Franco-Prussian  war  will  not  justify 
the  revocation  of  the  license  of  a  theater  in  which  the  film  is  shown, 
where  there  is  nothing  in  the  exhibition  of-  the  play  that  can  offend  an 
American,  assuming  ttiat  the  term  "American"  Includes  all  classes  of 
citizens,  native  and  naturalized,  irrespective  of  where  they  originally 
came  from,  especially  where  it  further  appears  from  the  play  that  the 
officer  was  not  a  type,  but  a  variant 

[Ed.  Note. — ^For  other  cases,  see  ISieatera  and  Shows,  Cent  Dig.  |  8; 
Dec.  Dig.  e=aZ. 

For  other  deflnitiona,  see  Words  and  Phrases,  First  and  Second  Series, 
American.] 

Action  by  the  Life  Photo  Film  Corporation  to  enjoin  George  H.  Bell, 
Commissioner  of  Licenses,  etc.,  and  others,  from  revoking  a  theater 
license.    Judgment  for  plaintiff. 

Rogers  &  Rogers,  of  New  York- City,  for  plaintiff. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City,  for  defendants. 

WHITAKER,  J.  [1]  Plaintiff  is  engaged  in  manufacturing,  sell- 
ing, and  leasing  for  exhibition  motion  picture  film  plays  and  subjects. 
In  the  regular  course  of  its  business  plaintiff  made  and  placed  upon 
the  market  at  large  expense  for  the  purpose  of  having  it  exhibited 
a  film  play  known  as  "The  Ordeal."  The  play  was  based  upon  a 
poem  written  long  before  the  present  European  war.  The  only  means 
the  plaintiff  has  of  deriving  any  remuneration  for  the  making  of  tiie 
picture  is  by  renting  or  leasing  it  to  different  theaters  for  the  pur* 
pose  of  being  exhibited.  Plaintiff  altered  into  a  contract  with  the 
owners  of  Hammerstein's  Lexington  Avenue  Opera  House  for  the  ex- 
hibition of  the  picture,  and  after  the  picture  had  been  shown  once  or 
twice  the  defendant  notified  the  proprietor  that  the  film  could  not  be 
shown,  and  that  if  the  film  were  exhibited  the  license  of  the  theater 
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would  be  canceled  and  revoked.  The  proprietor  of  the  theater  will  not 
produce  the  play  and  carry  out  its  contract  with  plaintiff  unless  the 
threat  is  withdrawn,  and  threatens  to  cancel  his  contract  with  plain- 
tiff. Defendant  has  also  informed  the  plaintiff  that  he  will  not  per- 
mit the  film  to  be  shown  in  any  theater  in  New  York  City. 

The  case  contains  ample  evidence  to  sustain  the  claims  of  tfie  plain- 
tiff that  the  production  of  the  play  is  being  prevented  by  the  threats 
and  conduct  of  the  defendant.  Defendant  is  the  commissioner  of  li- 
censes of  the  city  of  New  York.  There  is  no  claim  made  by  the  de- 
fendant that  the  picture  is  immoral,  indecent,  or  in  any  way  unfit  to 
be  exhibited.  The  defendant  testified  in  substance  that  the  reason  for 
objecting  to  the  play  was  because  the  national  board  of  censors  and 
the  deputy  commissioner  of  licenses,  Mr.  Kaufrhann,  thought  it  would 
be  inadvisable  to  exhibit  the  picture,  because  it  might  occasion  racial 
differences  at  this  particubr  time.  Both  Commissioner  Bell  and  his 
deputy  commissioner,  Mr.  Kaufmann,  testified  that  there  was  nothinjg 
in  the  picture  to  which  an  American  could  take  offense.  The  opposi- 
tion and  threats  of  the  defendant  are  based,  therefore,  solely  upon  the 
ground  that  the  board  of  censors  and  the  deputy  commissioner  feared 
the  disapproval  of  foreigners.  The  national  board  of  censors  is  a 
self-constituted  board.  It  is  not  organized  or  recognized  by  any  pro- 
vision of  law,  and  it  is  a' question  how  far  a  public  officer  charged 
with  exercising  official  powers  upon  his  own  judgment  should  base  his 
action  upon  the  opinions  of  the  board  of  censors  zad  his  deputy  com- 
missioner. 

The  play  itself  to  a  sensible  and  ordinary  mind  could  in  no  way 
create  racial  strife.  It  simply  portrays  the  dream  of  a  young  man. 
In  the  course  of  his  dream  he  goes  to  war,  presumably  the  Franco- 
Prussian  war  of  1870,  leaving  a  sweetheart,  mother,  father,  and  sister 
at  home.  He  is  taken  prisoner,  and  because  he  will  not  tell  the  hid- 
ing place  of  some  of  his  fellow  soldiers  an  officer  wearing  a  German 
uniform  condemns  the  sweetheart,  mother,  and  sister  to  be  shot  They 
are  presumably  shot,  and  the  father  is  wounded  in  defending  his  home 
and  dies.  This  is  the  dream,  and  at  the  end,  when  the  young  man 
awakes,  the  whole  family  has  come  to  life  ag^in  and  appear  in  a  happy 
group. 

[2]  The  only  possible  objection  that  could  be  made  is  that  possibly 
some  supersensitive  Teuton  might  consider  it,  as  was  testified  by  a 
young  lady  at  the  trial,  an  unfair  characterization  and  a  misrepresenta- 
tion of  the  German  army;  but,  as  matter  of  fact,  this  is  not  so,  for 
it  appears  that  the  person  wearing  the  German  uniform  and  presum- 
ably a  German  officer,  who  was  guilty  of  the  cruel  and  inhuman  acts, 
was  not  a  type,  but  a  variant,  and  did  not  represent  the  German  army, 
for  immediately  thereafter  the  German  general  appears  and  punishes 
the  officer  for  his  cruelty.  An  epitomized  analysis  of  the  play  as  exhibit- 
ed shows  that  a  boy  some  45  years  ago  dreamed  that  once  upon  a  time 
in  France  there  was  a  bad  and  cruel  officer  in  the  German  army  and 
that  he  was  punished  by  his  superior  officer  for  his  cruelty.  One 
would  hardly  consider  this  sufficient  to  arouse  a  moderately  sensible 
audience  to  wrath  and  racial  strife,  be  it  of  whatsoever  nationality. 
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or  sufficient  as  a  basis  for  adverse  official  action  upon  the  part  of 
the  commissioner  of  licenses. 

But,  assuming  that  the  play  did  actually  show  an  officer  of  the 
German  army  in  a  cruel  and  inhuman  light  during  the  Franco-Prus- 
sian war,  this,  in  my  opinion,  would  not  form  a  proper  basis  for  pre- 
venting the  exhibition  in  view  of  the  testimony  of  the  defendant  com- 
missioner and  his  deputy  that  there  was  nothing  in  the  exhibition  of 
the  play  that  could  offend  Americans.  The  court  must  assume  that 
the  term  "American"  includes  all  classes  of  citizens,  native  and 
naturalized,  irrespective  of  where  they  originally  came  from,  whether 
it  be  Germany  or  any  other  country.  The  court  cannot  give  judicial 
sanction  to  the  grouping  of  American  citizens  of  different  classes,  and 
shape  or  color  its  decrees  in  accordance  therewith ;  so  that  what  has 
lately  become  known  as  "hyphenated"  citizenship  has  no  place  or 
standing.  It  cannot  properly  be  recognized  by  the  court  or  any  other 
branch  of  the  government.  The  plaintiff  should  not,  therefore,  be 
interfered  with  in  the  transaction  of  its  legitimate  business  because 
of  Uie  supersensitiveness  of  alien  residents. 

I. have  examined  the  able  brief  of  the  corporation  counsel  for  the 
defendant  and  the  argiiment  contained  therein,  but  do  not  feel  that  it 
should  restrain  this  court  from  granting  the  relief  sought  by  the  plain- 
tiff. Unless  the  defendant  shall  be  restrained,  it  will  be  practically  im- 
possible for  the  plaintiff  to  exhibit  its  picture,  and  the  plaintiff  will  lose  a 
large  proportion  of  the  profit  it  had  a  right  to  expect  when  it  made  the 
film.  I  think  the  case  of  Syracuse  Ice  Cream  Co.  v.  City  of  Cortland,  153 
App.  Div.  456,  138  N.  Y.  Supp.  338,  is  in  point  Being  of  the  opinion 
that  the  play  itself  is  not  offensive  to  any  person  of  ordinary  sense,  and 
that  it  is  a  perfectly  proper  play  in  all  respects  to  be  put  before  the 
public,  and  it  appearing  that  the  judgment  of  the  defendant  in  pre- 
venting its  exhibition,  according  to  defendant's  brief ^  is  based  upon  the 
judgment  of  an  unofficial  body  and  his  deputy,  Mr.  Kaufmann,  and 
not  upon  his  own,  and  that  by  defendant's  own  testimony  the  play  is 
unobjectionable,  and  that  the  reason  assigned  by  defendant  himself  is 
insirfEcient  to  justify  him  in  refusing  to  allow  its  exhibition,  and  that 
unless  defendant  is  restrained  there  will  be  no  way  by  which  the  plain- 
tiff as  .matter  of  right  will  be  able  to  test  the  question,  I  feel  in  jus- 
tice to  the  plaintiff  that  the  defendant  should  be  restrained,  and  the 
relief  prayed  for  in  the  complaint  granted. 

Judgment  accordingly. 


FIRST  NAT,  BAKK  OF  WINONA  v.  BUFFAM)  BREWING  GO. 

(Supreme  Court,  Special  Tenn,  Erie  County.    May  27,  1916.) 

1.  Judgment  ^=>652 — Qttxstions  Ooncloded. 

Under  Negotiable  Instruments  Law  (Consol.  Laws,  c.  38)  §|  91,  93,  de- 
fining a  holder  in  due  oouree  as  one  wbo  has  taken  an  Instrument  com' 
plete  and  regular  on  Its  face  before  Its  maturity,  In  good  faith,  for  value, 
and  without  notice  of  any  infirmity  in  the  Instrument  or  defect  In  the 
title  of  the  person  negotiating  It,  and  declaring  that,  where  the  trans- 
feree recelres  notice  of  any  Inflnnlty  in  the  Instrument  or  defect  In  thfe 
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title  of  the  person  negotiating  it  before  be  has  paid  tbe  full  amoont,  he 
will  be  deemed  a  holder  In  due  course  only  to  the  extent  of  the  amount 
previously  paid,  a  default  Judgment  obtained  by  an  assignee  of  bonds  and 
interest  coupons,  maturing  at  different  dates,  for  coupons  dne,  does  not 
estop  the  debtor  from  challenging  the  assignee's  good  faith  In  acqnirlng 
title  to  coupons  subsequently  maturing,  where  the  bonds  and  coupons 
were  assigned  to  tbe  assignee  as  collateral,  under  an  arrangement  that 
the  assignee  should  collect  tbe  proceeds  of  the  coupons  as  they  matni^d 
and  apply  the  proceeds  oo  tiie  indebtedness  of  the  assignor. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {  IIM;  Dec. 
Dig.  e=>6o2.} 

2.  Bills  and  Notes  «=>508 — Actions— Dvidenck. 

In  an  action  on  bonds  with  interest-bearing  coupons  maturing  at  dif- 
ferent times,  for  coupons  matured,  brought  by  an  assignee  of  the  bonds 
and  coupons,  evidence  of  defect  in  the  assignee's  title  to  the  coupons  sued 
on  was  admissible  in  support  of  the  debtor's  answer  denying  that  tbe 
assignee  was  the  owner  and  tracing  the  title  of  tbe  bonds  and  oonpons 
from  the  time  of  their  issuanca 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  172S- 
1732;   Dec.  Dig.  «=>50a] 

3.  BILT.S  AND   NOTKS   «=»497 — ACTIONS — EVIDENCE. 

Where  a  transfer  of  a  negotiable  Instrument  is  valid,  and  the  trans- 
feree holds  the  legal  right  to  the  demand,  the  maker,  to  defeat  recoveiy, 
must  show  the  bad  faith  of  the  transferee,  or  notice  of  facts  affecting  tbie 
validity  of  the  instrument. 

[Ed.  Note.— For  other  eases,  see  Bills  and  Notes,  Cent.  Dig.  Si  1448, 1675- 
16S1,  1683-1687;   Dec.  Dig.  «=»497J 

4.  Bills  and  Notes  €=s>452 — ^Actions— Evidbncb. 

A  maker  of  a  negotiable  instrument,  when  sned  by  a  transferee  there- 
of, may  show  the  transferee's  bad  faith,  or  that  he  has  not  a  legal  title 
sufficient  to  sue  on  the  instrument. 

t&d.  Note.— For  other  cases,  see  Bills  and  Notes,  Ctsit.  Dig.  H  1303, 
1362-1364,  1387-1376;   Dec.  Dig.  <8=»452w] 

5.  EviDKNcx  «=»1S7 — PaoDTTcnoN  or  Nkootixblb  Ihsibumbnts— IiCoal  Ez- 

OUSB  FOB  NONPBODUCTIOn. 

In  an  action  on  bonds  and  interest  coupMis,  brought  by  an  assignee, 
the  bonds  and  coupons  should  be  produced,  or  legal  ^cuse  given  for  their 
nonproduction. 

[Ed.  Note.— For  other  cases,  see  Evidence^  C«it  Dig.  Si  460-470;  Dec 
Dig.  <Ss»157J 

Appeal  from  City  Court  of  Buffalo. 

Action  by  the  First  National  Bank  of  Winona  against  the  Buffalo 
Brewing  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Love  &  Keating,  of  Buffalo,  for  appellant 
Riordan  &  Batt,  of  Buffalo,  for  respondent 

TAYLOR,  J.  This  is  an  appeal  from  a  judgment  of  the  City  Cburt 
of  Buffalo,  rendered  in  favor  of  the  plaintiff  after  a  trial  by  the  court 
without  a  jury.  The  plaintiff  claimed  that  it  was  the  lawful  holder  of 
certain  bonds  of  the  defendant.  Attached  to  the  bonds  were  interest 
coupons  maturing  at  different  times,  and  the  evidence  tended  to  show 
that  when  and  as  the  coupons  matured  they  became  the  property  of  the 
plaintiff.    These  bonds  and  coupons  had  been  assigned  to  the  plaintiff 
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by  the  Union  Fibre  Company  as  collateral  security  for  an  indebtednes&, 
and  it  was  arranged  that  the  plaintiff  should  collect  the  proceeds  of 
the  coupons  as  they  matured  and  apply  the  moneys  thus  collected  upon 
the  indebtedness  of  the  Union  Fibre  Company. 

In  July,  1911,  certain  coupons  in  the  possession  of  the  plaintiff  be- 
came due,  and  the  plaintiff  brought  an  action  against  the  defendant  for 
their  value,  and  recovered  a  judgment  by  defai^t  Plaintiff  now  urges 
that  this  judgment  estops  the  defendant  from  asserting  any  defense  to 
this  action,  which  is  oit  account  of  coupons  maturing  subsequent  to  the 
default  judgment.  That  judgment  established  for  all  time,  as  between 
these  parties,  that  the  bonds  then  in  suit  and  the  coupons  then  sued 
upon  were  valid  and  existing  obligations  of  the  defendant.    The  in- 

Suiry  here,  therefore,  is  directed  to  two  points,  viz. :  (1)  Are  the  bonds 
escribed  in  this  action  the  identical  bonds  described  m  the  former  ac- 
tion? and  (2)  may  the  defendant  show,  notwithstanding  the  former 
judgment,  that  the  plaintiff  is  not  a  holder  in  due  course  of  the  coupons 
which  are  the  subject  of  this  action  ? 

[1]  It  may  be  assumed  that  the  evidence  taken  on  the  trial  estab- 
lished the  fact  that  the  bonds  here  involved  were  identical  with  those 
described  in  the  former  action.  This  brings  us  to  the  question  whether 
the  defendant  is  estopped  by  the  former  judgment  from  inquiring  into 
the  good  faith  of  the  plaintiff  in  acquiring  the  coupons  which  are  the 
subject  of  this  suit,  or  into  the  question  whether  or  not  &e  plaintiff  has 
a  legal  right  to  sue. 

In  considering  this  question,  let  us  assume  that  the  bonds  had  been 
converted  by  the  Union  Fibre  Company,  and  that  when  tiie  plaintiff 
brought  the  first  action  it  had  no  notice  or  knowledge  of  the  fraud. 
In  that  case  it  would  be  entitled  to  judgment  for  the  coupons  to  which 
it  then  had  title.  Let  us  further  assume  that  at  some  time  subsequent 
to  the  former  action  the  plaintiff  became  fully  informed  of  the  fraud 
of  the  Union  Fibre  Company,  and-  that  thereafter  the  plaintiff  ob- 
tained title  to  the  coupons  involved  in  this  action.  Can  it  be  said  that, 
because  the  plaintiff  was  a  holder  in  due  course  of  the  first  set  of 
coupons,  it  was  necessarily  a  holder  in  due  course  of  the  set  here  in- 
volved? The  Negotiable  Instruments  Law  (section  91)  defines  a  holder 
in  due  course  as  one  "who  at  the  time  of  the  negotiation  to  him  had  no 
notice  of  any  infirmi^  in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it.  Was  the  plaintiff  such  a  holder  at  the  time  it 
acquired  title  to  the  second  set  of  coupcms  ?  Clearly  this  question  was 
in  no  wise  involved  or  decided  in  the  first  judgment.  The  plaintiff 
is  a  holder  in  due  course  of  such  coupons  only  as  are  applied  to  the 
indebtedness  of  the  Union  Fibre  Company  before  notice  of  a  defect 
in  the  title  thereto  is  brought  home  to  tiie  plaintiff.  Neg.  Inst.  Law,  § 
93.  The  defendant  was  therefore  not  estopped  by  the  former  adjudi- 
cation from  challenging  the  plaintiff's  good  faith  in  acquiring  title  to  the 
coupons  in  this  action. 

[2]  It  is  claimed,  however,  by  the  plaintiff,  that,  irrespective  of  the 
former  adjudication,  the  evidence  sought  to  be  introduced  by  defendant, 
showing  a  defect  in  the  title  to  the  coupons,  was  inadmissible  for  any 
purpose,  and  that  the  trial  judge  was  right  in  excluding  it    Plaintiff 
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relied  upon  fhe  presumption  of  ownership  arising  from  its  possession  of 
the  coupons.  The  defendant  by  its  answer  denial  that  the  plaintiff  was 
the  owner,  and  attempted  to  trace  the  title  of  the  bonds  and  coupons 
from  the  time  of  their  issuance.  This  line  of  proof  was  excluded,  and 
on  the  record  before  us  it  is  impossible  to  say  whether  or  not  the  de- 
fendant would  have  been  successful  in  challenging  the  plaintiiFs  title 
and  good  faith  if  the  questions  had  been  allowed.  If  there  was  a  de- 
fense to  this  action,  it  should  have  been  heard,  and  I  think  the  trial 
judge  erred  in  refusing  to-permit  the  defendant  to  trace  the  title  to  these 
bonds  and  coupons.  Hays  v.  Hathom,  74  N.  Y.  486.  The  plaintiff 
must  recover,  if  at  all,  upon  the  strength  of  his  own  title,  not  by  show- 
ing merely  that  the  defendant  is  liable  to  somebody  in  the  world  for  the 
value  of  the  coupons. 

[3,  4]  It  is,  of  course,  the  law  of  this  state  that  where  the  trans- 
fer of  a  negotiable  instrument  is  valid,  and  the  plaintiff  holds  the  legal 
right  to  the  demand,  a  defendant  has  no  legal  interest  to  inquire  fur- 
ther, as  a  payment  to  or  recovery  by  a  plaintiff  occupying  this  position 
would  protect  the  defendant  against  any  other  claim  on  die  instrument 
that  might  be  made  by  any  party ;  and  in  such  a  case  the  considerations 
and  conditions  upon  which  it  was  given  are  of  no  materiality,  as  bear- 
ing upon  the  plaintiff's  right  to  maintain  the  action.  Nothing  short  of 
mala  fides  or  notice  thereof  will  enable  a  maker  of  a  negotiable  instru- 
ment to  defeat  an  action  brought  by  an  apparently  regular  holder,  es- 
pecially where  there  is  no  defense  as  to  the  indebtedness.  But  a  maker 
may  surely  show  such  mala  fides,  or  that  the  plaintiff  has  not  a  legal 
title  sufficient  to  enable  it  to  bring  an  action  on  the  instrument 

If  the  pleadings  were  not  broad  enough  to  cover  the.def  enses  suggest- 
ed the  defendant  might  have  moved  to  amend  its  answer,  and  this 
amendment  might  have  been  granted  upon  proper  terms. 

[6]  The  bonds  were  not  produced  upon  the  trial,  but  secondary  evi- 
dence as  to  their  contents  was  given.  It  does  not  appear  that  they 
are  lost  or  destroyed,  but  are  in  the  possession  of  the  plaintiff.  Upon 
a  new  trial  these  bonds  should  be  produced,  or  legal  excuse  given  for 
their  nonproduction. 

The  judgment  is  reversed,  for  the  reasons  above  given,  and  a  new 
trial  granted  on  June  8,  1915,  at  10  o'clock  in  the  forenoon,  or  at  such 
other  times  as  the  parties  may  agree  ui>on.  Costs  of  this  appeal  to  the 
appellant  to  abide  the  event 


(90  Misc.  Rep.  450) 

PAWLOWICZ  et  al.  v.  AMEBICAN  LOCOMOTIVE  CO. 
(Supreme  Court,  Trial  Term,  Schenectady  County.    May,  1915.) 

1.  Nuisance  ®=»33 — Injunction  — Btjbden  of  Pboof. 

In  an  action  to  enjoin  tbe  operation  of  a  drop  forge  shop,  and  for  dam- 
ages from  the  alleged  nuisance,  the  burden  was  on  plaintiffs  to  show,  not 
only  that  they  had  suffered  damage,  but  that  the  defendant  company's  use 
of  Its  premises  was  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  «=»84-89;  Dec 
Dig.  <8=>33.] 
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2.  Nuisance  4=»5 — Vse  or  PsimiaEss — Right. 

A  person  cannot  make  an  unreasonable  use  of  bis  own  premises,  to  tbe 
material  Injury  of  his  neighbor,  If  thereby  his  neighbor's  enjoyment  of 
his  life  and  property  Is  materially  lessened. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  |  6;    Dec.  Dig. 

3.  Nuisance  ®=»34 — Use  or  Pbopebtt — Qitestion  of  Fact. 

Whether  a  person's  use  of  his  own  property  is  reasonable,  with  ref- 
erence to  another's  rl^t  to  enjoyment  of  his  own  property,  Is  ordinarily 
a  question  of  fact,  dependent  on  the  circumstances  of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent  Dig.  H  90-02;  Dec. 
Dig.  (3=»34.] 

4.  Nuisance  €=>33 — TJsis  of  PRBiasES — Sufficiknct  of  Btidencb. 

Evidence,  In  an  action  to  enjoin  the  operation  of  a  drop  forge  shop  in 
a  thickly  populated  district  devoted  largely  to  manufactnring,  hetd  InsuflS- 
dent  to  show  tliat  the  defendant  company's  nse  of  its  premises  was  nn- 
reasonable. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  H  84-80;  Dec 
Dig.  <s=>33.] 

5.  Nuisance  «=350 — Use  of  Pbopxbtt — Meabubb  of  Dakaoeb. 

The  measure  of  damages  for  injury  to  property,  from  the  use  made  of 
another's  property  In  tbe  vicinity.  Is  the  loss  or  injury  to  the  usable 
value  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  H  118-127 ;  Dec 
Dig.  «s»50.] 

6.  Nuisance  «=»40 — Damages — Cause — Sdtficienoy  of  Evidence. 

Evidence,  In  an  action  for  damages  to  plaintiffs'  premises  from  the 
operation  of  a  drop  forge  shop  by  defendant  on  Its  premises,  held  to 
show  that  the  damages  were  not  due  to  the  operation  of  the  forge. 

[Ed.  Note. — For  other  cases,  see  Nuisance  Cent  Dig;  |{  116-117;  Dec. 
Dig.  €=s>49.] 

Action  by  Dennis  Pawlowicz  and  another  against  the  American 
Locomotive  Company.    Judgment  for  defendant. 

Miller  &  Golden,  of  Schenectady,  for  plaintiffs. 
Alonzo  P.  Strong,  of  Schenectady,  for  defendant. 

VAN  KIRK,  J.  This  is  an  action  for  an  injunction  restraining  a 
nuisance  and  for  damages.  The  defendant  operates  a  drop  forge  shop 
in  the  city  of  Schenectady.  The  plaintiffs  own  a  house  upon  the  op- 
posite side  of  Front  street  from  said  shop,  the  lower  floor  of  which 
they  use  for  a  saloon,  and  the  other  parts  as  a  residence.  It  is  claim- 
ed that  the  operation  of  this  drop  forge  shop  causes  a  nuisance  be- 
cause of  the  noise  and  jar  and  because  of  the  smoke  and  gases  coming 
therefrom. 

The  defendant  is  conducting  a  lawful  business.  There  is  no  negli- 
gence or  want  of  care  in  the  manner  of  the  construction  of  its  shop 
and  works,  or  in  their  use.  It  does  not  appear  that  improvements  or 
reconstruction  would  lessen  any  of  the  alleged  elements  of  nuisance, 
nor  does  it  appear  that  any  annoyance  suffered  by  the  plaintiffs  is  not 
a  necessary  result  of  the  business,  when  conducted  in  a  prudent,  care- 
ful manner,  in  a  properly  equipped  shop. 

ar7>For  other  cases  roe  same  topic  &  KBY-NUMBSR  In  all  Ke^-Numbered  Digests  &  Indexes 
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There  is  some  smoke,  which  escapes  from  the  shop,  when  the  win- 
dows are  open,  for  a  short  time  when  the  works  are  started  in  the 
morning.  There  are  some  odors  and  gases  from  the  fuel  oil  and  from 
the  heated  metal.  There  is  some  noise,  and  there  is  some  jar  and  con- 
sequent vibration  felt  in  plaintiffs'  premises  when  the  shop  is  in 
operation.  The  noise  and  the  vibration  are  chiefly  due  to  the  heavier 
forges.  There  was  more  annoyance  when  the  shop  was  run  nights. 
At  the  time  of  the  trial  the  shop  was  not  operated  nights.  The  auto- 
mobile construction  work  has  been  discontinued  permanently,  and  there 
is  no  necessity  for  operating,  and  no  intention  to  operate,  this  shop 
nights  in  the  future. 

But  it  does  not  appear  that  there  is  sufficient  smoke  or  gases  to 
render  the  occupation  of  plaintiffs'  premises  specially  uncomfortable, 
or  that  there  is  a  sufficient  noise  to  disturb  ordinary  conversation  at 
any  time,  or  that  the  vibration  occasioned  by  the  operation  of  the 
forges  is  more  noticeable  than  the  vibration  caused  by  persons  walk- 
ing across  the  floors  of  the  plaintiffs'  building.  The  evidence  does  not 
justify  a  finding  that  there  is  more  dirt,  dust,  odor,  noise,  or  jar  than 
IS  occasioned  in  any  manufacturing  district  in  a  city  by  the  blowing 
of  the  dust  and  dirt  in  the  street,  by  the  smoke  from  mills  and  fac- 
tories, by  the  noise  and  jar  of  trolleys  or  heavy  trucks  passing  over 
hard  or  rough  pavements.  The  plaintiffs'  premises  are  situated  in  a 
manufacturing  district  in  the  city  of  Schenectady,  in  the  neighborhood 
of  railroad  lines,  and  where  heavy  trucking  and  much  traffic  pass. 
This  section  has  been  a  manufacturing  section  since  1850  or  earlier. 

[1-3]  Before  it  can  be  held  that  the  defendant  is  guilty  of  main- 
taining a  nuisance,  it  must  be  shown  that  its  use  of  the  property,  under 
all  the  circiunstances,  is  unlawful  or  unreasonable,  or  that  plaintiffs 
have,  because  of  such  use,  suffered  some  unnecessary  damage  or  an- 
noyance, which  is  material  and  specially  injurious.  Campbell  v.  Sea- 
man, 63  N.  Y.  568,  20  Am.  Rep.  567.  No  one  may  make  an  unrea- 
sonable use  of  his  own  premises  to  the  material  injury  of  his  neigh- 
bor's premises,  if  thereby  the  enjoyment  of  life  and  property  of  his 
neighbor  is  materially  lessened.  The  question  whether  a  certain  con- 
dition creates  an  actionable  nuisance  is  usually  a  question  of  fact, 
whether  the  use  is  reasonable  or  not,  under  all  the  circumstances.  A 
use  that  is  reasonable  under  one  state  of  facts  may  be  unreasonable 
under  another.  Unless  the  fact  that  the  use  is  unreasonable  is  found, 
or  it  is  an  inference  of  law  from  other  facts  found,  no  nuisance  is 
established,  even  though  plaintiff  shows  that  he  had  suffered  some 
damage,  annoyance,  and  injury.  McCarty  v.  Natural  Carbonic  Gas 
Co.,  189  N.  Y.  46,  47,  49,  81  N.  E.  549.  550  (13  L.  R.  A.  [N.  S,]  465, 
12  Ann.  Cas.  840). 

"Whether  the  use  of  property  by  one  person  Is  reasonable,  with  reference 
to  the  comfortable  enjoyment  of  his  own  property  by  another,  generally  de- 
pends upon  many  and  varied  facts,  such  as  location,  nature  of  the  use,  char- 
acter of  the  neighborhood,  extent  and  frequency  of  the  injury,  the  effect  on 
the  enjoyment  of  life,  health,  and  property,  and  the  like.  •  •  *  If  the  use 
Is  reasonable,  there  can  be  no  private  nuisance ;  but  if  the  use  is  unreasonable, 
and  results  in  substantial  injury,  an  actionable  nuisance  exists.  Trifling  re- 
sults are  disregarded,  for  the  courts  proceed  with  great  caution,  and  wlU 
not  interfere  with  the  use  of  property  by  the  owner  thereof,  unless  such  use 
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is  nn  reasonable,  and  the  Injury  material  and  actual,  not  fanciful  and  sen- 
tlmentaL" 

[4]  The  annoyance  and  discomfort  suffered  by  these  plaintiffs  from 
the  operation  of  defendant's  drop  forge  shop  is  comparatively  slight. 
If  the  two  properties  were  situated  in  a  country  district,  it  may  be  that 
the  court  would  be  justified  in  putting  some  restrictions  upon  the 
defendant ;  but  in  a  thickly  populated  district,  devoted  largely  to  manu- 
facturing, it  is  necessary  that  residents  should  endure  some  inconven- 
ience and  annoyance,  and  the  people  who  live  in  cities  are  subjected 
to  the  noise  of  traffic,  the  dirt  and  dust  of  the  street,  the  pollution  of 
the  air  with  smoke  and  gases.  This  is  part  of  the  price  they  pay  for 
the  privileges  of  the  city,  or  of  the  manufacturing  district.  Though 
they  may  receive  some  injury,  they  receive  compensation  therefor  in 
the  advantages  furnished.  The  court  is  not  justified  on  the  evidence 
in  finding  that  the  defendant  is  maintaining  a  private  nuisance.  The 
use  of  its  property  is  a  reasonable  use  under  the  circumstances  and 
surroundings.  The  industry  is  one  of  the  large  industries  of  the  city 
of  Schenectady,  on  whose  operation  thousands  of  residents  depend 
for  their  support.  It  is  not  shown  that,  in  any  respect,  by  a  change 
of  method  or  of  construction,  any  relief  can  be  granted  to  the  plain- 
tiffs from  such  annoyance  as  th^  may  suffer.  Relief  can  be  had  only 
by  restraining  in  full  the  operation  of  the  shop.  I  find,  therefore, 
that  the  use  is  a  reasonable  use,  and  a  restraining  order  should  not 
issue. 

[5,  8]  This  is  not  an  action  to  recover  fee  damages.  The  measure 
of  damages  is  the  loss  or  injury  to  the  usable  value  of  the  property. 
Bates  V.  Holbrook,  89  App.  Div.  558,  85  N.  Y.  Supp.  673.  Generally 
this  is  the  rental  value  of  the  premises ;  but  the  plaintiffs  were  occupy- 
ing the  entire  premises,  and  no  loss  of  business  is  alleged  or  proved. 
There  is  no  evidence  of  amount  of  damages  from  smoke,  gas,  or  noise. 
Stowers  v.  Gilbert,  156  N.  Y.  600,  51  N.  E.  282.  The  one  element  of 
damages  presented  by  the  evidence  is  the  injury  to  the  building  itself — 
cracks  in  walls,  distortion  in  frame  work,  and  settling  of  walls  and 
floors.  If  such  injury  is  due  to  the  vibrations  caused  by  the  forges, 
there  is  some  damage ;  otherwise,  none. 

Plaintiffs'  house  is  a  balloon-framed  wooden  building,  two  stories 
and  a  cellar.  Shortly  after  purchasing  in  1901,  the  plaintiff  Dennis 
Pawlowicz  remodeled  the  house.  He  removed  one  long  longitudinal 
partition  and  several  short  partitions,  leaving  on  the  first  floor  a  large 
room,  which  he  converted  into  a  room  for  saloon  purposes.  He  put 
in  no  support  in  place,  of  the  removed  partitions.  The  cellar  wall  is 
laid  up  with  unshaped  stone  and  mortar  resting  upon  the  soil,  without 
any  footing.  The  wall  is  about  18  inches  thick.  Running  lengthwise 
of  the  building  is  a  bearing  beam  of  wood,  6x8  inches,  supported  at  the 
ends  by  the  cellar  wall,  with  three  intervening  brick  piers  about  12 
inches  square,  each  pier  resting  upon  a  flat  stone  some  3  or  4  inches 
thick  and  about  16  inches  square.  At  the  front  of  the  building  was  a 
bay  window,  extending  from  the  ground  up  two  stories.  The  bay 
window  was  removed  from  the  first  story,  leaving  the  second  story 
bay  window  with  insuflScient  support    The  floors  and  bay  windows 
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have  sagged.  On  the  second  floor  a  sliding  door  between  the  dining 
room  and,  kitchen  is  out  of  true,  due  to  two  causes,  Prof.  Landreth 
says — faulty  construction  and  settling  of  the  floor.  In  the  bay  window 
there  are  two  side  windows  and  a  front  window.  The  two  side  win- 
dows, or  their  frames,  are  deformed,  but  the  front  window  is  in  fair 
condition.  The  plastered  walls  disclose  a  number  of  cracks.  There 
are  some  small  cracks  in  the  cellar  wall.  The  soil  under  the  house  is 
a  mixture  of  sand  and  yellow  clay,  which  becomes  very  soft  when 
moist.  During  the  flooded  period  in  the  spring,  the  Mohawk  river  has 
covered  Front  street  at  times,  and  in  1913  it  rose  some  four  inches 
above  the  sill  of  plaintiffs'  house,  and  in  1914  flooded  the  lower  floor 
and  cellar. 

The  plaintiffs  have  offered  evidence  tending  to  show  that  it  would 
cost  $500  or  $600  in  the  aggregate  to  repair  the  house  and  its  founda- 
tions and  put  them  in  good  condition,  without  any  evidence  as  to  the 
separate  cost  of  repairing  any  particular  defects  pointed  out  The 
burden  is  upon  plaintiffs  to  show  that  the  injuries  to  their  house  were 
occasioned  by  the  defendant.  They  ask  the  court  to  find  that  the  sev- 
eral defects  are  due  to  the  vibration  and  jar  occasioned  by  the  drop  of 
the  heavy  forges.  It  is  apparent  that  some  of  the  defects  were  occa- 
sioned rather  by  the  removal  of  the  partitions.  The  sagging  of  the 
floor  in  the  second  stCM-y  is  thus  explained.  The  defects  in  the  bay 
window  were  caused  by  the  removal  of  its  support.  It  is  a  matter  of 
common  knowledge  that  foundations  of  buildings  frequently  settle ;  and 
when  a  wall  has  been  laid  without  any  footing,  in  such  soil  as  exists  in 
plaintiffs'  premises,  the  expected  result  would  be  a  settling  of  that 
wall. 

Considerable  evidence  was  given  as  to  the  amount  of  the  vibration 
communicated  to  the  building  when  the  shop  is  in  full  operation.  A 
test  was  made  shortly  before  the  trial,  and  evidence  was  presented 
showing  the  result  of  the  test.  During  these  tests,  all  of  the  heavy 
forges  were  being  operated,  and  a  larger  number  of  the  forges  were 
being  operated  during  this  test  than  were  operated  at  one  time  when 
the  shop  was  running  in  full.  The  jar  occasioned  was  that  which 
travels  through  the  ground  from  the  shop  to  the  walls  of  the  building. 
It  was  not  pronounced,  but  was  noticeable.  The  foundations  of  the 
drop  forges  are  heavy  and  large,  and  no  injury  has  been  caused  to  the 
walls  of  the  forge  shop  itself.  Considering  the  nature  of  the  soil,  the 
manner  in  which  the  cellar  walls  were  laid  and  the  house  was  built,  and 
the  amount  of  vibration  that  has  been  occasioned  by  the  drop  forges, 
I  find  that  such  defects  as  exist  in  the  cellar  wall  and  consequent  sag- 
ging in  the  parts  of  the  frame  are  not  due  to  the  vibration  or  jar.  A 
decision  will  be  made  accordingly. 

Judgment  accordingly. 
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(jiO  Misc.  Sep.  446) 

In  re  GANLET. 

(Supreme  Coart,  Special  Term,  Washington  Connty.    Ifay,  1915.) 

1.  Elections  «=>121 — Countt  Cokuitteeb — Beuovai.  of  Chaibman — Review 

BT  COUBT. 

At  a  meeting  of  tlie  Democratic  connty  committee  of  Washington  coun- 
ty, or  of  some  members  thereof,  held  after  a  proper  certificate  of  peti- 
tioner's election  at  a  former  meeting  as  chairmtm  of  such  committee  bad 
been  filed  with  the  county  board  of  elections  and  the  secretary  of  state,  a 
resolatlon  purporting  to  remove  petitioner  from  the  chairmanship  was 
adopted,  and  thereafter  another  was  chosen  as  chairman,  and  a  certifi- 
cate of  bis  election  was  duly  filed.  Petitioner  made  application  to  review 
the  proceedings  of  the  county  committee.  Eeid,  that  the  case  was  not 
within  Election  Law  (Consol.  Laws,  c.  IT),  S  56,  providing  for  summary 
proceedings  before  a  court  or  a  judge,  and  that  hence  the  court  was  with- 
out jurisdiction. 

[Ed.  Note.— XV>r  other  cases,  see  Elections,  Cent  Dig.  1 116;  Dec.  Dig. 
«s>121.] 

2.  CONSTITDTIOirAL    LAW    «=»68 — PoWEBS    OF    OOVEBNKENT— POUTtOAI.    MAT- 

StBS. 

The  Jurisdiction  of  a  court  of  equity  can  be  invoked  only  in  matters  of 
property  and  the  maintenance  of  civil  rights,  and  not  in  matters  of  a 
political  natnre. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {{  136- 
127 ;   Dec.  Dig.  <8s>68.] 

In  the  matter  of  the  application  of  Francis  L.  Ganley  to  review  the 
proceedings  of  an  alleged  meeting  of  the  Democratic  county  commit- 
tee of  Washington  county,  held  at  Hudson  Falls,  N.  Y.,  April  10,  1915. 
Decision  according  to  opinion. 

Parsons  &  McClung,  for  petitioner. 

J.  Edward  Singleton,  of  Glens  Falls,  and  Thomas  A.  Sherman,  of 
Hudson  Falls,  for  respondents. 

VAN  KIRK,  J.  The  petitioner  was  duly  elected  chairman  of  the 
Democratic  county  committee  of  Washington  county  October  9,  1914, 
and  a  proper  certificate  was  filed  with  the  board  of  elections  of  Wash- 
ington county  and  with  the  secretary  of  state.  At  a  meeting  of  the 
said  Democratic  county  committee,  or  of  some  members  thereof,  on 
April  10, 1915,  a  resolution  was  adopted  purporting  to  remove  the  peti- 
tioner from  his  office  as  chairman,  and  thereafter  Edward  F.  Roche,  of 
Whitehall,  N.  Y.,  was  chosen  chairman  of  said  Democratic  county  com- 
mittee, and  a  certificate  or  notice  of  the  election  of  the  said  Edward 
F.  Roche  was  filed  with  the  board  of  elections  of  Washington  county 
and  with  the  secretary  of  state. 

The  petition  prays  for  an  order  declaring  the  proceedings  of  the 
Democratic  county  committee  on  April  10,  1915,  to  be  illegal  and  void, 
and  further  declaring  that  the  petitioner,  Francis  L.  Ganley,  is  the  duly 
elected  chairman  of  the  Democratic  county  committee,  and  that  his 
term  of  office  does  not  expire  for  one  year  from  October  9,  1914 ;  also 
directing  that  the  certificate  filed  with  the  secretary  of  state  April  13, 
1915,  and  with  the  board  of  elections  of  Washington  county  April  12, 
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1915,  be  canceled  and  stricken  from  the  files ;  that  the  certificate  filed 
by  petitioner  be  declared  in  full  force  and  effect ;  also  restraining  Ed- 
ward F.  Roche  from  acting  as  chairman  of  the  county  committee. 
This  proceeding  was  instituted  under  section  56  of  the  Election  Law, 
which  provides  for  a  summary  proceeding  before  the  court  or  a  judge. 

[1,  2]  The  respondents  take  the  objection  that  the  court  has  no  ju- 
risdiction to  hear  and  determine  the  matter.  An  equity  court  has  no 
jurisdiction  in  matters  of  a  political  nature.  It  may  be  invoked  only 
in  matters  of  property  and  the  maintenance  of  civil  rights.  Schiefltelin 
V.  Komfort,  212  N.  Y.  531,  106  N.  E.  675 ;  Green  v.  Mills,  69  Fed. 
852,  16  C.  C.  A.  516,  30  L.  R.  A.  90;  Matter  of  Hines,  141  App.  Div. 
569,  126  N.  Y.  Supp.  386.  "Parties  aggrieved  [in  matters  of  a  political 
nature]  are  required  to  assert  their  rights  in  proceedings  provided  by 
statute  or  in  actions  at  law."  S'chieffeUn  v.  Komfort,  212  N.  Y.  535, 
106  N.  E.  675.  Unless  the  statute  authorizes  this  proceeding,  the  peti- 
tioner may  not  maintain  it.  Formerly  political  parties  were  voluntary 
organizations,  unrecognized  by  statute,  with  whose  management  and 
control  the  court  would  not  interfere.  McKane  v.  Adams,  123  N.  Y. 
609,  25  N.  E.  1057,  20  Am.  St.  Rep.  785.  Now  they  are  recognized, 
but  to  a  limited  extent,  by  statute,  and  the  courts  will  recognize  politi- 
cal committees  as'  possessed  of  some  statutory  rights  and  under  some 
statutory  duties.  People  ex  rel.  Coffey  v.  Democratic  Com.,  164  N. 
Y.  336,  58  N.  E.  124,  51  L.  R.  A.  674;  People  ex  rel.  Hahn  v.  Rep. 
Co.  Com.,  124  App.  Div.  427,  108  N.  Y.  Supp.  1051 ;  People  v.  Kings 
Co.  Rep.  Gen.  Com.,  63  App.  Div.  438,  71  N.  Y.  Supp.  528.  But  a 
political  party  and  its  committee  should  be  left  in  a  position  of  a  volun- 
tary organization,  except  so  far  as  the  statute  has  in  plain  and  clear 
language  directed  otherwise.  The  evils  that  must  result  from  an  at- 
tempt by  the  courts  to  manage  the  detail  of  party  affairs  would  be  much 
greater  than  those  which  result  from  leaving  such  matters  to  the  con- 
trol of  the  party  authorities ;  and  the  courts  will  not  attempt  to  enlarge 
the  scope  of  the  statute  by  inferring  an  intent  to  interfere  with  party 
management  beyond  the  plain  wording  of  the  statute.  If  the  Legis- 
lature has  failed,  intentionally  or  by  inadvertence,  to  provide  for  a  case 
like  this,  it  is  not  for  the  court  to  supply  the  omission.  Matter  of  Tam- 
ney  v.  Atkins,  209  N.  Y.  207,  102  N.  E.  567;  Matter  of  Hearst  v. 
Woelper,  183  N.  Y.  281,  76  N.  E.  28;  SchieffeHn  v.  Komfort,  212  N. 
Y.  535,  106  N.  E.  675 ;  Matter  of  Holle,  160  App.  Div.  369,  145  N.  Y. 
Supp.  388. 

Section  56  of  the  Election  Law  contains  the  following: 

"Any  action  or  neglect  of  the  officers  or  members  of  a  political  convention 
or  committee,  or  of  any  Inspector  of  primary  election,  or  of  any  public  officer  or 
board,  wltb  regard  to  the  right  of  any  person  to  participate  In  a  primary  elec- 
tion, convention  or  committee,  or  to  enroll  with  any  party,  or  with  regard  to 
any  right  given  to  or  duty  prescribed  for,  any  voter,  political  committee, 
political  convention,  officer  or  board,  Bi/  tMa  article,  shall  be  reviewable  by 
summary  proceedings  upon  the  petition  of  any  person  aggrieved  thereby,  or 
npon  a  petition  presented  by  the  chairman  of  any  political  committee,  which 
summary  proceedings  may  be  Instituted  before  the  Supreme  Court  or  a  Ju»- 
tice  thereof  within  the  Judicial  district  where  the  transaction,  act  or  neglect  of 
duty  took  place.  Such  proceedings  shall  be  heard  upon  such  notice  as  the 
court  or  Justice  thereof  shall  direct    In  reviewing  such  action  or  neglect,  the 
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court,  justice  or  ]ud^  shall  consider,  but  need  not  be  oontroned  by,  any  ao-. 
tion  or  determination  of  the  regularly  constituted  party  authorities  upon  the 
questions  arising  in  reference  thereto,  and  shall  malce  such  decision  and  order 
as,  under  aU  the  facts  and  drcumstanoes  of  the  case,  justice  may  require." 

This  case  does  not  come  within  this  section.  No  disregard  of  any 
of  the  provisions  of  article  4  of  the  Election  Law,  of  which  section  56 
is  a  part,  is  disclosed.  There  has  been  no  action  or  neglect  of  any  offi- 
cer or  member  of  the  committee  with  regard  to  the  right  of  the  peti- 
tioner to  participate  in  the  committee,  or  with  regard  to  any  right  given 
or  duty  prescribed  by  article  4.  There  is  no  complaint  here  of  any  ac- 
tion or  neglect  with  regard  to  the  right  of  the  petitioner  to  participate 
in  the  committee.  The  petitioner  has  been  removed  from  the  chair- 
manship, but  he  is  still  a  member  of  the  committee,  with  full  rights  as 
such.  Article  4,  which  includes  sections  45  to  58,  deals  with  "party 
nominations  and  designations";  article  3,  which  includes  sections  35 
to  43,  deals  with  "party  organization."  The  Legislature  had  good  rea- 
son for  providing  a  summary  proceeding  to  settle  matters  affecting  the 
presentation  of  candidates  for  public  office  to  the  voters,  while  leaving 
party  organization  and  management  to  party  control.  All  voters  are 
interested  in  the  candidates  and  in  the  ballot,  and  speedy  action  is  re- 
quired to  perfect  the  ballot  before  the  election.  I  do  not  think  it  a 
narrow  construction  to  hold  section  56  means  what  it  says  and  no  more. 
If  the  L^islature  took  a  narrow  view,  the  court  is  not  to  broaden  its 
act 

The  provisions  of  the  statute  referring  to  political  committees  are  in 
article  3.  It  is  not  necessary  to  determine  whether  the  court  has  the 
right  in  some  proper  proceeding  to  enforce  obedience  to  a  provision 
of  article  3,  at  the  request  of  one  who  claims  tobe  aggrieved,  because 
no  provision  of  said  article  is  disregarded.  The  only  provision  claim- 
ed to  have  been  disregarded  is  section  40,  which  permits  each  committee 
to  make  rules,  which  shall  continue  to  be  the  rules  until  amended  or 
new  rules  adopted.  The  committee  is  not  required  to  make  rules;  it 
may  act  without  formal  rules  and  the  court  would  not  interfere;  nor 
should  it  interfere  if  the  self-made  rules,  which  may  cover  any  subject 
and  every  detail,  are  not  followed  in  full.  Such  rules  have  not  the 
force  of  a  statute  and  should  not  be  so  considered,  and  the  Legislature 
has  not  provided  for  their  enforcement. 

The  petitioner  has  not  suffered  in  any  civil,  personal,  or  property 
right.  He  has  been  deprived  of  the  chairmanship  of  the  county  com- 
mittee, a  quasi  public  office,  and  in  consequence  of  some  influence  in 
party  affairs  which  usually  attends  the  position.  The  court  should  not 
assume  the  burden  of  making  good  such  loss.  I  believe  it  has  no  juris- 
diction to  that  end. 

Ordered  accordingly. 
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m  Misc.  Bep.  265) 

DISTRICT  NURSING  ASS'N  OF  BUFFALO  v.  KOBRNBR. 

(Supreme  Court,  Special  Term,  Erie  County.    July  2, 191S.)      > 

1.  TBUSTS   ®S»91 — BSTABLISHUKNT — SUBJECT  OF   TBUBT. 

Property  was  left  to  defendant's  Intestate,  after  he  should  carry  out 
requests  made  to  blm  In  the  lifetime  of  bis  testatrix  as  to  the  disposition 
of  the  estate  for  charitable  purposes.  Pursuant  to  such  direction,  defend- 
ant's intestate  ae^reed  with  a  free  nursing  association  to  pay  the  salary  of 
a  third  nurse  so  long  as  the  association  ^ould  support  the  other  two,  and 
stated  that  such  payments  should  be  out  of  funds  left  by  his  testatrix  for 
that  purpose.  Such  payments  were  made  until  his  death  Intestate,  leav- 
ing defendant  as  his  sole  heir  at  law.  Hetd,  that  there  was  no  trust  ex 
maleflclo  in  favor  of  plaintiflF  nursing  association,  since  there  was  no 
spedflc  fund  to  which  it  could  attach. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  |  139;   Dec.  Dig. 

«=991.] 

2.  TEUSTB  €=991 — ESTABUSHUENT — SUBJECT  01"  TbUST. 

A  trust  ex  maleflclo  in  favor  of  a  charitable  institution  will  not  be  im- 
pressed upon  pre^erty  inherited  by  defendant  from  one  who,  pursuant  to 
directions  in  a  wUl,  had  made  payments  to  idalntlCt  institution  out  of 
property  left  him  for  that  purpose  by  his  testatrix,  where  there  was  no 
proof  that  defendant  became  possessed  of  such  property. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  |  139;  Dec.  Dig. 
<S=>91.] 

8.  Trusts  ®=>91 — EsTABLisHiiENX — Duration. 

A  trust  ex  maleflclo  will  not  be  Impressed  upon  property  inherited  by 
defendant  from  one  who  had  made  payments  to  plaintiff  under  the  direc- 
tions of  a  will  In  which  he  was  legatee,  where  tile  duration  of  the  tmst 
claimed  to  have  been  established  Is  entirely  indefinite. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  {  139;  Dec.  Dig. 
<3=»91.] 

4.  Trusts  €=»91 — Establishment — Succession  or  Trustees. 

Where  defendant's  Intestate  had,  pursuant  to  directions  in  a  will  to 
carry  out  the  charitable  purposes  of  the  testatrix,  made  payments  to 
plaintiff  nursing  association,  his  property  In  the  possession  of  his  sole 
heir  could  not  be  impressed  with  a  trust,  since,  if  defendant's  Intestate 
was  a  trustee,  there  was  nothing  to  indicate  who  or  how  many  others 
should  become  trustees  at  his  death. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  C«it  Dig.  |  189;  Dec  Dig. 
<S=391.] 

5.  Pebpetuitieb  «=s>6 — Ebtabushiuent — Bulb  or  Perfxtdtties. 

A  trust  ex  maleflclo  does  not  arise,  where  It  is  not  absolute  confined 
to  two  lives  in  being. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  {{  4-17,  49-53, 
56;   Dec.  Dig.  «=>6.] 

6.  Pbrpetuities  «=>6 — Suspension  of  Ownership. 

The  question  of  lawful  or  unlawful  suspension  of  absolute  ownership  is 
not  to  be  determined  from  what  actually  happens,  but  upon  what  may 
happen  under  the  terms  of  a  will  on  the  death  of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  U  4-47,  49-63, 
66;   Dec.  Dig.  <&=»6.] 

Action  by  the  District  Nursing  Association  of  Buffalo  against  Hazel 
M.  Koerner  to  establish  a  trust.    Complaint  dismissed. 

Lewis  &  Montgomery,  of  Buffalo,  for  plaintiff. 
Rebadow,  Ladd  &  Brown,  of  Buffalo,  for  defendant 
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TAYLOR,  J.  For  many  years  prior  to  her  death  in  1892  Elizabeth 
C.  Marshall,  of  this  city,  took  an  active  interest  in  assisting  various 
charities  in  the  city  of  Buffalo,  particularly  the  free  nursing  charity 
enterprise  carried  on  by  this  plaintiff.  Largely  through  her  efforts 
the  said  enterprise  was  incorporated  in  1891.  In  1888  Miss  Marshall 
made  a  will,  in  which  she  substantially  left  all  her  property  to  her 
brother,  Charles  D.  Marshall,  "after  carrying  out  any  requests  which 
I  may  make  to  him  in  my  lifetime  as  to  the  disposition  of  my  estate 
for  charitable  objects."  After  the  death  of  Miss  Marshall,  and  in 
March,  1892,  Charles  D.  Marshall  wrote  a  letter  to  one  of  the  directors 
of  the  plaintiff,  in  which  he  mentions  the  fact  that  his  sister  (Elizabeth 
C.  Marshall)  had  "expressed  a  desire  to  aid  the  association  in  some 
way  after  her  power  to  give  it  her  personal  care  and  assistance  should 
have  ceased,  leaving  the  method  of  carrying  out  her  wish  to  me."  In 
this  letter  Mr.  Marshall  further  says  that  he  does  not  think  that  this 
can  be  done  better  than  supplying  the  need  referred  to  by  said  direc- 
tion of  the  plaintiff — that  is  to  say,  the  need  of  a  third  nurse;  and  Mr. 
Marshall  goes  on  to  say  that  he  will  therefore  pledge  himself  in  his 
sister's  name  to  pay  $50  a  month,  the  salary  of  the  third  nurse,  so  long 
as  the  association  shall  support  the  other  two.  He  further  goes  on 
to  say  in  this  letter  that  the  plaintiff  should  understand  clearly  "that 
this  is  Lizzie's  bequest,  and  will  be  paid  out  of  funds  left  by  her  for 
that  purpose."  Mr.  Marshall  went  on  and  paid  $50  a  month  to  the 
plaintiff  from  this  time  until  his  death  in  1908,  a  period  of  16  years. 
Shortly  before  his  death  the  payments  ceased.  Mr.  Marshall  died  in- 
testate, and  left  all  his  property  to  his  adopted  daughter,  this  defend- 
ant. 'The  plaintiff  claims  that  the  property  of  this  defendant  should 
be  impressed  with  a  trust  in  favor  of  the  plaintiff  in  some  manner,  so 
that  iJie  plaintiff  shall  receive,  so  long  as  it  shall  exist,  as  I  take  it, 
the  sum  of  $50  a  month  from  the  estate  left  by  Elizabeth  C.  Marshall. 

[1]  Assuming  that  the  wording  of  the  will  of  Elizabeth  C.  Marshall 
and  her  connection  during  her  lifetime  with  the  plaintiff  and  its  work^ 
taken  with  the  said  letter  written  to  Mrs.  Bell  by  Charles  D.  Marshall, 
and  the  payment  by  the  latter,  from  1892  to  1908,  of  $50  a  month  tO' 
the  plaintiff  for  nurse  hire,  show  a  disposition  on  the  part  of  both 
Elizabeth  C.  Marshall  and  Charles  D.  Marshall  to  assist  this  worthy 
charity,  is  there  sufficient  shown  thereby  and  in  addition  thereto  tO' 
warrant  my  finding  a  trust  ex  maleficio  in  favor  of  the  plaintiff,  sub- 
stantially in  perpetuo?  If  the  answer  to  that  be  "No,"  then  it  seems 
to  me  that  I  cannot  find  that  a  lump  sum  should  be  turned  over  to  the 
plaintiff  sufficient  to  give  it  an  annual  income  of  $600,  for  in  effect 
that  would  amount  to  the  same  thin^  practically  as  the  perpetual  trust. 
So  what  have  I  before  me,  in  addition  to  the  facts  above  assumed: 
(1)  The  leaving  by  will  of  property,  whose  value  is  not  definitely 
shown,  to  Charles  D.  Marshall  by  Elizabeth  C.  Marshall.  (2)  That 
the  defendant,  as  sole  heir,  inherited  the  property  of  Charles  D.  Mar- 
shall. 

[2-5]  There  is  no  specific  fund  to  which  the  claimed  trust  attaches. 
There  is  no  definite  proof  that  this  defendant  became  possessed  of 
any  of  the  property  left  by  Elizabeth  C.  Marshall.    The  duration  time 
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of  the  claimed  trust  is  entirely  indefinite,  and  therefore  such  trust  is 
invalid.  Even  if  there  were  a  trust  created  in  Charles  D.  Marshall, 
there  is  nothing  to  indicate  who  or  how  many  others  should  become 
trustees  in  turn  at  the  death  of  Charles  D.  Marshall.  Then,  too,  to 
render  this  a  valid  trust,  it  must  have  been  absolutely  confined  to  two 
lives  in  being.  As  Judge  Cullen  says  in  Matter  of  Mount,  185  N.  Y. 
169,  77  N.  E.  1001,  quoting  from  Schettler  v.  Smith,  41  N.  Y.  328: 

"It  Is  not  suffldent  that  the  estate  attempted  to  be  created  may,  by  tbe 
happening  of  subsequent  events^  be  terminated  within  the  prescribed  period,  if 
such  events  might  so  liappen  that  such  estates  might  extend  beyond  such 
period.  In  other  words,  to  render  such  future  estates  valid,  they  must  be  so 
limited  that  in  every  possible  contingency  they  will  absolutely  -terminate  at 
such  period,  or  such  estates  wUl  be  held  void." 

[6]  The  rule  is  that  the  question  of  lawful  or  unlawful  suspension 
of  absolute  ownership  is  not  to  be  determined  f  rwn  what  actually  hap- 
pens, but  upon  what  may  happen  under  the  terms  of  the  will  at  the 
date  of  the  death  of  the  testator.  I  can  reach  no  conclusion  other  than 
that  Charles  D.  Marshall  was  financially  generous  to  the  plaintiff  for 
his  sister's  sake,  and  perhaps  partially  through  his  own  inclinations,  for 
16  years ;  that,  whatever  the  desires  of  Elizabeth  C.  Marshall  may  have 
been,  she  failed  to  create  any  valid  trust  in  favor  of  this  plaintiff  that 
would  have  bound  even  Charles  D.  Marshall,  much  less  this  defendant. 

The  complaint  should  be  dismissed  on  the  merits,  but  without  costs. 


(81  Misc.  Rep.  261) 

GEORGE  IRISH  PAPER  CORPORATION  et  al.  v.  WHITE  et  aL 

(Supreme  Court,  Special  Term,  Erie  County.     July  1,  1915.) 

1.  COBPORATIONS    ®:»227 — STOCK    LlABIlITT — ^ENFOBCEMENT. 

Since  a  certificate  of  incorporation,  when  filed,  becomes  binding  upon 
tbe  subscribers,  and  their  Uablllty  is  fixed  without  the  formal  issuance 
of  stock,  that  a  subscriber  agreed  to  take  a  less  number  of  shares  of 
stock  tban  that  mentioned  In  the  certificate,  with  the  understanding 
that  the  remainder  of  the  shares  were  to  be  later,  transferred  to  other 
parties,  constitutes  no  defense  to  an  action  to  enforce  the  stockhoIdetB* 
liability  for  unpaid  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  \\  875,  881, 
882,  886,  892 ;  Dec.  Dig.  <S=»227.] 

2.  COBPOBATIONS  «=»262 — STOCK  LIABILITY — DEFENSES. 

One  who  has  executed  a  certificate  of  incorporation  of  a  business  cor- 
poration cannot,  after  the  corporation  has  incurred  honest  debts,  say  that 
he  should  not  be  held  to  his  compact  in  a  suit  to  enforce  stock  liability, 
because  he  bad  not  paid  10  per  cent  down  on  his  stock,  that  he  was  not 
obligated  to  pay  until  the  full  amount  of  stock  had  been  subscribed,  or 
that  the  debts  were  not  valid  debts  of  the  corporation,  because  all  the 
capital  specified  in  the  certificate  of  the  corporation  was  not  paid  In  be- 
fore the  debts  were  incurred. 

[Ed.  Note.— For  other  cases,  see  Oorponttions,  Cent  Dig.  IS  1076-1063, 
2273;  Dec.  Dig.  «=»262.] 

Action  by  the  George  Irish  Paper  Corporation,  in  behalf  of  itself 
and  others,  against  Percival  M.  White  and  others,  to  enforce  stockhold- 
ers' liability.    Judgment  for  plaintiffs. 

4=9Far  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Horton  &  Grandison,  of  Buffalo,  for  plaintiffs. 
Irving  W.  Cole,  of  Buffalo,  for  defendant  White. 

TAYLOR,  J.  This  action  is  brought  by  a  judgment  creditor  of  the 
Dilley  &  Wall  Company,  Limited,  a  domestic  corporation,  in  behalf  of 
itself  and  others  similarly  situated,  to  enforce  the  personal  liability  of 
stockholders  of  said  company  to  the  amount  of  a  portion  of  the  sum 
unpaid  upwi  stock  held  by^  them.  The  action  is  authorized  by  section 
56  of  our  Stock  Corporation  Law  (Consol.  Laws,  c.  59). 

The  defendant  White  signed  the  certificate  of  incorporation  as  a 
subscriber  for  63  shares  of  its  capital  stock,  of  the  par  value  of  $100 
each,  and  paid  thereon  $500.  He  was  named  as  a  director  of  the  cor- 
poration, and  never  resigned  that  office.  The  said  certificate  of  incor- 
poration was  filed  accorSng  to  law. 

This  action  is  in  proper  form,  for  the  plaintiff,  the  defendant  White, 
and  the  judgment  creditors,  Henrichs  Sons  Company  and  Hubbs  & 
Howe  Company,  are  all  entirely  within  the  requirements  of  the  ap- 
plicable sections  of  the  S"tock  Corporation  Law.  The  defendant  White 
gives  various  reasons  why  he  should  not  be  held.    He  claims : 

(1)  That  he  agreed  to  take  only  5  shares,  which  he  paid  for;  he 
having  subscribed,  as  he  claims,  for  63  shares  on  the  theory  and  un- 
derstanding that  all  but  5  of  them  were  to  be  later  transferred  to  other 
parties. 

(2)  That  since  defendant  White  did  not  pay  10  per  cent,  down  on 
the  remaining  58  shares  purchased  he  cannot  be  held  liable  thereon, 
because  of  section  53  of  the  Stock  Corporation  Law. 

(3)  That  defendant  White  was  not  obligated  to  pay  at  all  until  the 
full  amount  of  the  capital  stock  had  been  subscribed,  and  that  he  never 
promised  to  pay  for  the  58  shares. 

(4)  That  stockholders'  liability  caimot  be  enforced  in  this  action 
because  the  debts  covered  by  the  complaint  are  not  valid  debts  of  the 
corporation,  and  therefore  not  enforceable  against  stockholders,  for  the 
reason  that  all  the  amount  of  capital,  specified  in  the  certificate  of  in- 
corporation as  the  amount  with  which  the  corporation  would  begin 
business,  was  not  paid  in  before  the  debts  were  incurred. 

[1]  First,  as  to  defendant's  claim  No.  1.  Defendant  White  signed 
the  certificate  of  incorporation,  which  is  more  than  the  defendant  did 
in  Lyell  Co.  v.  Lighthouse,  137  App.  Div.  422,  121  N.  Y.  Supp.  802. 
In  that  case  a  preliminary  subscription  paper  only  was  signed.  And 
while  defendant  White,  perhaps,  did  not  hold  himself  out  as  a  stock- 
holder, as  defendant  did  in  the  Lyell  Case,  still  I  think  that  in  the  case 
at  bar,  as  the  court  says  in  the  Lyell  opinion,  although  the  defendant 
claims  the  benefit  of  an  oral  condition  accompanying  his  signing  of  the 
certificate,  "the  oral  condition  was  ineffectual  to  defeat  the  legal  effect 
of  his  subscription."  Creditors  of  such  an  organization  would  surely 
be  deprived  of  the  protection  which  I  think  the  Legislature  intended 
to  give  them  when  it  enacted  section  56  of  the  Stock  Corporation  Law, 
if  a  subscriber  to  a  certificate  of  incorporation  could  thus  easily  escape 
the  consequences  following  his  voluntary  act  like  this,  whereby  notice 
was  given  to  all  the  world  through  the  filing  of  the  certificate  that 
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creditors  of  the  new  corporation  could  rely  on  the  responsibility  of  the 
defendant  White  to  the  amount  of  $6,800.  And  this  is  particularly 
true  when  the  subscriber  was  a  lawyer,  and  was  at  least  intimately  as- 
sociated in  business  with  the  incorporator  of  the  company,  who  was 
himself  an  attorney  at  law.  As  is  stated  in  Stevens  v.  Episcopal,  etc., 
Co.,  140  App.  Div.  582,  125  N.  Y.  Supp.  582 : 

"The  certificate,  of  course,  when  filed,  became  binding  on  the  subscribers, 
and  their  liability  is  fixed  by  their  subscriptions  without  the  formal  issuance 
of  atocis.  to  them." 

This  action  was  in  part  an  action  similar  to  the  one  at  bar.  The  reas- 
oning of  Hiscock,  J.,  in  Flour  City  National  Bank  v.  Shire,  88  App. 
Div.  401,  84  N.  Y.  Supp.  810,  while  not  fully  in  point,  applies  to  this 
situation.  So,  too,  does  that  in  the  Kohlmetz  Case,  16  App.  Div.  at 
pages  519,  520,  44  N.  Y.  Supp.  at  pages  1031,  1032,  viz. : 

"A  per8<Mi  may  become  the  owner  of  shares  of  stock  of  a  corporation  by 
subscription  or  by  purchase.  In  the  former  case  he  becomes  a  member  and 
takes  all  the  rights  as  such  by  his  subscription  to  the  original  stock.  And 
no  offer  or  delivery  of  a  certificate  is  essential  to  his  liability  to  i>ay  the 
amount  of  the  shares  for  which  he  has  subscribed.  •  •  •  A  certificate, 
however,  is  not  necessary  to  make  a  subscriber  to  the  stock  of  a  corporation 
a  stockholder,  whether  he  becomes  such  btion  or  after  Its  organization.  It 
Is  merely  evidence  of  that  relation." 

To  be  sure,  the  action  in  the  latter  case  was  by  a  receiver;  but  the 
principle  is  no  different  from  that  involved  here. 

[2]  The  second,  third,  and  fourth  points  made  by  defendant  White, 
above  indicated,  hardly  seem  to  require  discussion.  While  some  of 
them  might  be  of  avail,  were  other  issues  involved,  like  an  action  by 
the  state,  for  example,  to  forfeit  the  charter  of  the  corporation,  it  seems 
to  me,  as  I  have  said  before,  that  after  this  defendant,  with  others, 
had  executed  a  certificate  of  incorporation  of  a  business  corporation, 
which  certificate  is  duly  filed,  and  after  such  business  corporation  had 
incurred  honest  debts,  the  defendant  cannot,  as  to  such  creditors,  be  per- 
mitted to  say  that  he  should  not  be  held  to  his  compact  for  any  such 
reasons  as  those  given. 

Judgment  may  be  entered  against  the  defendant  White  to  the  amount 
of  the  claims  proved  by  the  three  above  named  judgment  creditors. 


MAKKErrr  t.  GEMKIO  et  aL 
(Supreme  Court,  Special  Term,  Erie  County.    July,  1015.) 

Judgment  ^=9648 — Concxusivenebs— CBnuNAi.  PBOSECtmoN. 

Where,  in  proceedings  by  a  landlord  to  remove  a  tenant  and  subten- 
ant on  the  ground  that  they  were  using  the  premises  for  disorderly  pur- 
poses, the  landlord  introduced  in  evidence  the  record  of  the  conviction 
of  the  subtenant  on  her  plea  of  guilty  to  the  charge  of  using  the  prem- 
ises for  disorderly  purposes,  the  testimony  of  the  subtenant  to  prove 
that  she  had  not  violated  the  ordinances  of  the  city  was  Improperly 
excluded,  though  the  record  was  admissible  to  establish  a  prima  facie 
case  against  her. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {{  1309,  1310; 
Dec.  Dig.  «=»648.] 

^=»Por  other  casei  >ee  samr  topic  &  KET-NUMBER  In  all  Key-Numbered  Digrats  A  Indexee 
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Appeal  from  City  Court  of  Buffalo. 

Proceeding  by  John  A.  Markett  against  Hulda  A.  Gemke  and  an- 
other for  the  removal  of  defendants  as  tenant  and  subtenant.  From 
a  judgment  of  the  City  Court  awarding  petitioner  the  possession,  de- 
fendants appeal.    Reversed,  and  new  trid  ordered. 

William  Kilhoffer,  of  Buffalo,  for  appellants. 
Bartholomew  &  Bartholomew,  of  Buffalo,  for  respondent. 

BROWN,  J.  Rose  Deigelman,  upon  being  arraigned  in  the  criminal 
branch  of  the  City  Court,  entered  a  plea  of  guilty  to  the  charge  of  us- 
ing the  premises  in  question  for  disorderly  purposes,  in  violation  of 
chapter  9,  section  2,  of  the  ordinances  of  the  city  of  Buffalo  prohibiting 
such  use.  Thereupon  the  petitioner  served  a  notice  upon  Hulda  A. 
Gemke  and  Rose  Deigelman,  electing  to  terminate  the  lease  that  he  had 
theretofore  given  Hulda  A.  Gemke,  for  using  the  premises  for  dis- 
orderly purposes  and  suffering  the  nuisance  of  a  bawdyhouse  to  be 
created  tfiereon ;  the  service  of  such  notice  being  in  pursuance  of  the 
terms  of  the  lease  permitting  a  cancellation  of  the  same  for  such  rea- 
sons.   Rose  Deigelman  is  a  subtenant  of  Hulda  A.  Gemke. 

Proceedings  were  thereupon  instituted  in  the  City  Court  for  a  re- 
moval of  Rose  Deigelman  and  Hulda  A.  Gemke ;  the  petition  therefor 
alleging  that  the  tenant,  Hulda  A.  Gemke,  and  the  subtenant.  Rose 
Deigelman,  were  using  the  premises  for  disorderly  purposes  and  suf- 
fering a  bawdyhouse  to  be  maintained  thereon.  Aiiswers  were  filed 
denying  such  ^legation  of  the  petition.  Upon  the  trial  the  petitioner 
introduced  the  record  of  the  conviction  of  Rose  Deigelman,  upon  her 
plea  of  guilty,  of  the  charge  of  using  the  premises  for  disorderly  pur- 
poses, and  rested  his  case.  Rose  Deigelman  thereupon  took  the  witness 
stand,  and,  after  giving  some  testimony,  was  asked  by  her  counsel 
what  occurred  at  the  time  of  her  arrest,  arraignment,  and  plea.  The 
question  was  objected  to,  and  the  objection  was  sustained,  on  the 
ground  that  the  court  would  receive  no  facts  upon  which  the  arrest 
was  based ;  the  court  stating  that  the  witness  could  not  go  behind  the 
record,  and  holding  that,  in  view  of  her  admission  in  open  court  of 
guilt,  she  could  not  show  that  she  kept  a  good  house,  and  that  the  rec- 
ord of  her  conviction  was  conclusive,  and  could  not  be  disputed.  To 
these  rulings  exceptions  were  taken,  and  it  is  now  urged  that  the  rul- 
ings were  erroneous,  and  that  for  that  reason  judgment  should  be  re- 
versed. 

In  7  Encyclopedia  of  Evidence,  page  851,  it  is  said: 

"If  Judgment  be  rendered  In  a  criminal  prosecvtlon  on  a  plea  of  gnllty, 
sucb  Judgment  Is  not  conclnslve  evidence  of  tbe  tnitb  of  the  criminal  matter 
charged,  when  used  In  a  dyll  case,  and  the  defendant  may  ahov  upon  the 
trial  of  the  civil  action  for  damages  that  be  was  not  in  fact  guilty  of  any  of- 
fense"—dtlng  Crawford  v.  Bergen,  91  Iowa,  675,  00  N.  W.  206 ;  Clark  t.  Irwin, 
9  Ohio,  131 ;   Scbreiner  y.  High,  eta,  35  lU.  App.  576. 

In  Sims  v.  Sims,  75  N.  Y.  466,  the  trial  court  held  that  the  record 
of  a  criminal  conviction  of  a  witness  for  a  felony  was  conclusive,  so 
as  to  preclude  the  witness  from  testifpng  that  he  was  not  guilty.    Upon 
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review  it  was  held  to  be  error ;  Judge  Rapallo,  after  discussing  the  ef- 
fect of  the  record  of  conviction,  saying; 

"A  record  of  conviction  for  a  crime  is  not"  conduslTe  evidence  "la  a  dvU 
action  to  prove  tbe  fact  upon  which  it  la  based.  *  *  *  It  has  been  held 
that  such  Judgments  may,  under  some  circumstances,  be  received  in  civil 
actions  as  prima  facie  evidence  of  ttie  fact  of  guilt,  but  never  as  conclusive, 
or  as  estopping  the  party  convicted  from  proving  his  innocence.  •  •  • 
When  offered  for  the  purpose  of  establisliing  tbe  fact  of  guilt  there  is  great 
weight  of  antliority  for  the  proposition  that  it  is  not  admissible  in  a  civil  case, 
but  it  Is  well  settled  that  if  admitted  it  is  only  prima  facie  evidence.  •  •  • 
The  authorities  clearly  show  that,  if  a  fact  is  proved  in  a  civil  case  by  a  rec- 
ord of  conviction  in  a  criminal  prosecution,  that  proof  is  not  conclusive,  but 
can  be  rebutted" — citing  Maybee  v.  Avery,  18  Johna  3S2,  wherein  the  convic- 
tion for  a  crime  was  had  on  a  plea  of  guilty. 

In  Gardner  v.  Bartholomew,  40  Barb.  325,  the  witness  was  allowed 
by  the  trial  court  to  explain  the  circumstances  under  which  she  was 
convicted  of  larceny  upon  her  plea  of  guilty;  for  this  error  the  judg- 
ment was  reversed.  In  discussing  the  case  in  Sims  v.  Sims,  supra. 
Judge  Rapallo  says : 

"It  is  apparent  that  the  distinction  between  records  of  criminal  convictions 
and  judgments  in  civil  actions  between  the  parties  was  overlooked,  as  the 
authorities  cited  refer  to  Judgments  in  civil  proceedings,  and  the  distinction 
Is  not  alluded  ta" 

The  judgment  of  conviction  was  not  rendered  in  an  action  between 
the.  parties  to  this  proceeding.  It  was  properly  received  in  evidence  as 
against  Rose  Deigelman,  and  was  a  prima  facie  case  against  her.  It 
was  not  conclusive.  It  was  error  to  exclude  such  evidence  as  Rose 
Deigelman  offered  to  prove  that  she  had  not  violated  the  provisions 
of  the  ordinances  of  the  city. 

Judgment  reversed,  and  new  trial  ordered  in  the  City  Court;  trial  t« 
be  had.  August  2,  1915,  at  10  o'clock  a.  m. 


In  re  GATES.    (Ma  161-70.) 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  1,  191S.) 

1.  Witnesses  <S=3208 — Physicians— Privilege  of  Patient. 

Under  Code  Civ.  Proc.  $  834,  providing  that  a  physician  shall  not  be 
allowed  to  disclose  any  information  acquired  tending  a  patient,  upon  an 
inquisition  of  lunacy  the  admission  of  testimony  of  defendant's  personal 
physician,  whom  a  third  person  had  engaged  to  examine  defendant  to 
testify  against  him,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  H  768-770,  777 ; 
Dec.  Dig.  <8=920a] 

2.  BviDENCif  «=>550 — Opinion— NEOBBfliTT  roB  Htpothetical  Qdestion. 

Where,  on  an  inquisition  of  lunacy,  a  physician  was  giving  oplnl<ni  evi- 
dence as  to  the  cQmi)etency  of  the  defendant,  It  was  error  to  permit  an 
answer  basing  such  opinion  in  part  on  the  witness'  understanding  of  the 
evidence  given  by  tbe  petitioner's  witnesses  in  court,  but  tbe  proper  mode 
for  the  witness  to  state  his  opinion,  based  on  such  facts,  would  have  be»i 
to  have  answered  a  hypothetical  question  In  which  they  were  Incorporated. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {{  2366,  2367; 
Dec.  Dig.  «=»550.] 

4s>For  other  cases  Me  same  topic  A  KBY-NUMBSR  Id  all  Ker-Numbsred  Digests  A  lodexee 
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Appeal  from  Special  Term,  Columbia  County. 

Nelson  S.  Gates,  an  alleged  ,  incompetent,  appeals  from  an  order 
affirming  the  findings  of  an  inquisition  de  lunatico  inquirendo,  and 
other  orders.    Reversed,  and  new  hearing  granted. 

Argued  before  SMITH,  P.  J.,  and  KELUDGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Ransom  H.  Gillet,  of  Albany,  for  appellant. 

Ralph  M.  Cooper,  of  East  Nassau  (L.  Royce  Tilden,  of  Hudson,  of 
counsel),  for  respondent 

PER  CURIAM.  [1]  It  was  error  to  permit  the  defendant's  per- 
sonal physician  to  testify  as  to  the  competency  of  his  patient.  Clearly 
it  was  indelicate  for  a  physician  in  attendance  upon  a  patient  to  per- 
mit himself  to  be  hired  by  another  and  go  and  make  an  examination 
of  the  patient  for  the  purpose  of  testifying  against  him.  In  our  judg- 
ment it  was  not  only  indelicate,  but  in  violation  of  the  privilege  given 
to  the  patient  under  section  834,  Code  Civ.  Proc. 

[2]  It  was  also  error  to  permit  a  physician,  in  forming  his  opinion 
as  to  the  competency  of  the  appellant,  to  base  it  in  part  upon  his  un- 
derstanding and  recollection  of  the  evidence  given  by  the  petitioner's 
witnesses  in  court.  If  the  petitioner  wished  to  avail  himself  of  any- 
thing broughf  out  by  the  examination,  the  alleged  fact  should  have 
been  incorporated  in  a  hypothetical  question.  The  doctor,  by  the  ques- 
tion put  to  him,  was  called  upon  to  form  a  conclusion  as  to  what  the 
evidence  had  established.  If  the  case  was  free  from  doubt  upon  the 
facts,  it  would  not  be  necessary  to  reverse  the  inquisition  for  these 
errors;  but  imder  all  the  circumstances  we  feel  that  justice  will  be  pro- 
moted by  a  new  hearing  where  the  facts  may  be  more  fully  shown. 

We  conclude,  therefore,  that  the  inquisition  and  order  are  not  fair- 
ly sustained  by  the  evidence,  and  in  the  interest  of  justice  they  are  set 
aside,  and  a  new  hearing  granted,  without  costs. 

Order  appealed  from  reversed,  and  inquisition  set  aside. 


SMITH  T.  MOUU)    (No.  323-184.) 

(Supreme  Court,  Appellate  Division,  Fourth  Department    July  7,  1915.) 

l  mobtoaoks  €=>495 — fobeclobubb— modmcation  of  dxcbee — confobkitt 
10  Opinion. 

In  an  action  to  foreclose  mortgages,  In  whlcb  the  opinion  properly 
directed  a  tender  to  be  paid  to  tlie  plaintiff,  to  be  applied  upon  tlie  amount 
due  upon  a  second  mortgage,  but  where  the  decision  inadvertently 
directed  Its  application  upon  the  first  mortgage,  and  the  judgment  fol- 
lowed the  decision,  the  Judgment  should  be  modified  accordingly. 

[Ed.  Note.— For  other  casea,  see  Mortgages,  Cent  Dig.  fS  144&-145&; 
Dec.  Dig.  «i=»495.] 

3.  MoBTOAOKs  4s>485 — JuDaiaitT  or  Fobbci.osubk— Modification. 

A  judgment  for  the  foreclosure  of  three  mortgages,  only  the  second  and 
third  of  which  were  executed  by  defendant,  making  the  defendant  liable 
for  any  deficiency  between  the  amount  dae  on  all  of  the  mortgages  and 
the  proceeds  of  the  sale,  should  be  modified,  so  that  In  no  case  should 

CssForoUMr  ciBW  mm  lune  topic  *  KSy-N'UMBBB  In  all  Kcy-Numbarad  Pisuts  &  IniUxw 


Digitized  by 


Google 


T84  154  NBW  XORK  SDPPLEMENT  (Sup.  Ct. 

def^dant  be  liable  for  more  than  the  amonnt  nnpeid  upon  the  two  Junior 
mortgages. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent  Dig.  |i  1440-1456; 
Dec.  Dig.  <S=»495.] 

Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  John  S.  Smith  against  Augusta  Hovey  Mould  to  fore- 
close three  mortgages.  From  a  judgment  of  foreclosure  (87  Misc. 
Rep.  199,  149  N.  Y.  Supp.  552),  defendant  appeals.  Modified  and  af- 
firmed. 

See,  also,  153  N.  Y.  Supp.  1145. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

George  D.  Forsyth,  of  Rochester,  for  appellant. 

M.  B.  Jewdl,  of  Olean,  for  respondent 

PER  CURIAM.  [1]  We  are  of  the  opinion  that  the  judgment 
should  be  aflfirmed,  save  in  one  particular.  According  to  the  opinion 
of  the  trial  court,  the  $530.75,  the  tender  deposited  with  the  cotmty 
treasurer,  was  directed  to  be  paid  to  the  plaintiff,  to  be  applied  upon  the 
amount  due  upon  the  second  mortgage.  But  the  decision,  evidently 
through  inadvertence,  directed  the  same  to  be  applied  ^upon  the  first 
mortgage,  upon  which  the  first  cause  of  action  is  based,*  and  the  judg- 
ment, of  course,  followed  the  decision  instead  of  the  opinion.  We 
think  the  direction  contained  in  the  opinion  was  correct,  and  that  the 
judgment  should  be  modified  accordingly. 

[2]  The  judgment  also  seems  to  make  the  defendant  liable  for  any 
deficiency  which  may  arise  between  the  amount  due  upon  all  of  the 
mortgages  and  the  proceeds  of  the  sale.  Of  course,  this  provision 
would  do  no  harm  to  the  defendant,  if  the  property  should  sell  for 
enough  to  pay  the  first  mortgage ;  but,  if  not,  then  under  the  terms  of 
the  judgment  she  would  be  liable  for  any  deficiency  which  might  arise 
upon  the  first  mortgfage.  The  deficiency  should  be  limited  so  that  in 
no  event  could  the  defendant  be  liable,  besides  costs,  for  more  than 
the  amount  unpaid  upon  the  two  mortgages  executed  by  her  and  cov- 
ered by  the  second  and  third  causes  of  action  stated  in  the  complaint, 
and,  as  modified,  the  judgment  should  be  affirmed,  without  costs  to 
either  party. 


LUTHER  et  al.  y.  VILIAOB  OF  BATAVIA.    (No.  2{ffl-llB.) 
(Supreme  Conrt,  Appellate  DivlElon,  Fourth  Department    July  7, 191S.) 

1.  MVNICIFAI.    GOBFOBATIONS    «s>83&— ToBTS— POIXUTIOR    OF    STBEAIW— SSW- 
AOK. 

A  municipal  corporation  is  liable  In  damage  to  a  riparian  owner  for  the 
pollution  of  a  stream  by  Us  sewage,  the  same  as  a  private  Individual 
would  be. 

[Ed.  Note. — For  other  cases,  see  Municipal  (3orporationB,  (3ent  Dig.  I 
1787;  Dec.  Dig.  «8=»&'W.] 

^ssFor  eUier  cum  ne  nun*  topic  A  KBT-NUMBBR  IB  all  Ker-NnmlMrail  IMcMts  *  Ind«zM 
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2.  MUNICTPAI.   COBPOBATIONS  ^9846 — PoiXTTTIOK   OF    StBEAVB— IiraTTRCTION— 

Violation. 

A  mnnidpal  corporation  can  be  enjoined  from  polluting  a  stream  by 
sewage,  the  same  as  a  private  Individual,  and  its  officers  responsible  for 
ylolating'  snch  injunction  can  be  punished  for  contempt 

[Ed.  Note. — For  other  cases,  see  Municipal  Ckiipoiratloiiak  Omt  Dig.  H 
1772^1796;   Dec.  Dig.  «=3>S16.] 

Appeal  from  Trial  Term,  Genesee  County. 

Action  by  Mary  Luther  and  another  against  the  Village  of  Batavia. 
Judgment  for  plaintiffs,  and  defendant  appeals.    Affirmed. 

See,  also,  166  App.  Div.  966,  151  N.  Y.  Supp.  1127. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Newell  K.  Cone,  of  Batavia,  for  appellant. 
George  W.  Watson,  of  Batavia,  for  respondents. 

KRUSE,  P.  J.  [1,2]  The  inhabitants  of  a  city  or  village,  collectively, 
have  no  more  right  to  pollute  the  waters  of  a  stream  than  a  single  in- 
dividual, and  where  a  city  empties  its  sewer  system  into  a  living  stream, 
as  the  defendant  has  done  in  this  case,  and  damage  results  to  the 
riparian  owners,  it  must  respond  in  damages.  If  such  acts  are  con- 
tinued, and  a  proper  case  is  made  out,  an  injunction  should  issue  re- 
straining such  unlawful  acts;  and  if  the  village  persists  in  defiance 
of  the  injunction,  the  village  and  local  authorities  responsible  for  such 
violation  should  be  punished  for  contempt.  That  happened  to  this  de- 
fendant not  so  long  ago.  Swezey  v.  Village  of  Batavia,  121  App.  Div. 
926,  106  N.  Y.  Supp.  1146,  affirmed  191  N.  Y.  499,  84  N.  E.  1121.  It 
may  be  difficult  for  some  communities  to  take  care  of  the  sewage  in 
any  other  way  than  was  done  here,  but  that  affords  no  justification  or 
excuse  for  harming  others  who  are  situated  as  was  the  plaintiff.  Per- 
haps this  warning  applies  more  to  others  than  to  this  defendant,  as 
we  understand  that  other  provision  has  now  been  made  by  it  for  taking 
care  of  its  sewage. 

It  is  unnecessary  to  take  up  the  various  points  in  detail  which  have 
been  urged  for  reversal  of  this  judgment.  I  think  the  evidence  fairly 
shows,  as  the  plaintiff  contends,  that  the  waters  of  this  stream  became 
contaminated  with  offensive  refuse  matter  from  the  sewers;  that  the 
waters  of  the  stream  were  covered  with  a  scum,  gave  off  at  times  of- 
fensive odor,  became  so  filthy  that  the  cattle  would  not  drink  of  it, 
and  that  the  fish  died;  and  that  the  filthy  odor  of  the  creek  caused 
discomfort  and  annoyance  to  the  plaintiff,  thus  decreasing  the  rental 
value  of  his  premises.  I  am  further  of  the  opinion  that  the  damages 
awarded  are  not  excessive,  and  that  no  error  was  committed  so  prejudi- 
cial to  defendant  as  to  require  or  justify  a  new  trial. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 

^ssFor  other  cases  lee  •am*  toplo  A  KBT-NUMBBR  In  idl  Key-Nnmbered  Digests  &  ladezea 
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(91  Misc.  Bep.  255) 

OSTRANDER  v.  BRICKA  et  aL 

(Supreme  Ckmrt,  Special  Term,  Erie  County.    July,  1915.) 

1.  Salks  «=s>4S8 — "CoNDiTioNAi,  Sali" — Trrix. 

Where  the  money  paid  was  either  paid  on  the  purchase  price  of  furni- 
ture or  as  rent,  and  upon  full  payment  of  the  amount  agreed  to  be  the 
purchase  price  title  was  to  vest  In  the  buyer,  the  transaction  was  a  "con- 
ditional sale,"  within  Personal  Property  Law  (Consol.  Laws,  c.  41)  |  65, 
providing  for  the  sale  of  property  retaken  by  the  seller  and  prescribing 
the  buyer's  rights. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {|  1337-1347;  Dec. 
Dig.  <S=>458. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Conditional  Sale.] 

2.  Sales  ^=»481 — CoNomoNAL  SA1.K — Statutory   Rights  of  Buteb — "Be- 

taken BT  THE  VeNDOB  OB  HiS  SUCCESSOB  IN  INTEREST." 

Personal  Property  Law,  g  65,  provides  that  on  conditional  sale,  where 
goods  are  "retaken  by  the  vendor  or  his  successor  in  interest,"  they 
shall  be  retained  for  30  days  thereafter,  during  which  the  buyer  may 
comply  with  the  contract,  and  that  unless  the  seller  or  his  successor  in 
.  interest,  within  30  days  thereafter,  sells  them  at  public  auction,  the  buyer 
may  recover  of  the  seller  the  amount  paid  under  the  contract  Held, 
that  the  seller's  assignment  of  a  lease  of  furniture  was  not  inconsistent 
with  Its  possession  by  the  buyer;  but  when  such  assignee  discharged 
the  buyer  from  her  employment  of  managing  a  rooming  house  and  or- 
dered her  out  of  the  bouse,  the  furniture  was  "retaken  by  the  vendor  or 
his  successor  In  Interest"  and,  where  not  sold  at  auction  within  60  days 
from  the  sale,  the  seller  was  liable  to  the  buyer  for  the  amount  paid 
thereon. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  1449-1455 ;  Dec. 
Dig.  <8=»481.] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Mary  A.  Ostrander  against  Charles  F.  Bricka  and  an- 
other. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Paul  Sheehan,  of  Buffalo,  for  appellant. 
J.  H.  Madden,  for  respondents. 

BROWN,  J.  The  plaintiff  claims  that  she  purchased  of  the  de- 
fendants in  April,  1904,  furniture  for  which  she  agreed  to  pay  upwards 
of  $900,  in  payments  of  $20  per  month,  and  that  until  the  full  pay- 
ment of  the  purchase  price  the  title  to  the  furniture  was  to  remain  in 
the  defendants;  that  up  to" January,  1907,  she  had  paid  thereon  the 
sum  of  $492.  It  appears  that  in  1904  there  was  some  paper  writing 
executed  by  the  parties;  the  plaintiff  claiming  that  it  embodied  the 
terms  of  the  conditional  sale  above  specified.  The  defendants  deny 
that  they  sold  the  furniture  to  the  plaintiff,  asserting  that  they  sim- 
ply leased  the  same  to  her,  and  that  the  monthly  payment  was  not 
to  apply  on  a  purchase  price,  but  was  simply  rental  for  the  use  of 
the  furniture,  and  that  the  plaintiff  was  not  to  become  o%vner  of  the 
furniture  in  any  event.  Unfortunately  the  paper  was  not  produced 
upon  the  argument  of  the  appeal,  although  it  was  used  upon  the  trial 

4=»For  otber  cases  see  sam«  topic  A  KEV-NUMBER  in  aU  Ker-Numberad  DlsesU  *  Indaxaa 
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in  the  court  below;  it  having  been  lost  since  the  trial  and  no  copy 
having  been  preserved.  In  January,  1908,  the  plaintiff  being  in  de- 
fault as  to  the  payment  due  the  defendants  upon  the  contract  of  sale 
or  lease,  whatever  it  was,  the  defendants  accepted  from  one  Jennie 
L.  Pierce  the  sum  of  $200,  and  thereupon  wrote  upon  the  back  of  the 
contract  or  lease  the  f  oHowing : 

.  "January  7,  1908. 
"For  value  received,  we  hereby  transfer  and  assign  all  our  riglit,  title,  and 
interest  of  this  lease,  and  moneys  due  or  to  grow  due  thereon,  without  re- 
course to  Jennie  L.  Pierce.  Brlclca  &  Enos." 

This  paper  was  delivered  to  the  assignee,  Jennie  L.  Pierce.  Jennie 
L.  Pierce  went  to  her  home,  where  the  plaintiff  was  employed  by 
Jennie  h.  Pierce  in  rimning  a  rooming  house,  and  where  the  furni- 
ture was  used  by  the  plaintiff  in  such  business,  and  thereupon  dis- 
charged the  plaintiff  from  such  employment  and  ordered  her  out  of 
the  house.  The  plaintiff  then  left  the  premises,  leaving  the  furniture 
with  Jennie  L.  Pierce,  who  claimed  to  be  the  owner  thereof  by  virtue 
of  the  assignment  of  the  contract  to  her.  The  plaintiff  brings  this 
action,  contending  that  under  section  65  of  the  Personal  Property 
Law  she  is  entitled  to  recover  from  the  defendants  all  the  moneys 
she  paid  to  them  on  the  purchase  price  of  the  furniture;  that  the 
defendants  having  retaken  the  furniture  by  the  assignment  of  the 
lease  to  Pierce,  and  not  having  sold  the  same  by  public  auction,  there 
is  due  plaintiff  from  the  defendants  the  sum  of  ^92  and  interest  for 
six  years. 

Section  65  of  the  Personal  Property  Law  reads  as  follows : 

"Whenever  articles  are  sold  upon  the  condition  that  the  title  thereto  shall 
remain  in  the  vendor,  or  in  some  other  person  than  the  vendee,  until  tJie  pay- 
ment of  the  purchase  price,  or  until  the  occurrence  of  a  future  event  or  con- 
tingency, and  the  same  are  retaken  by  the  vendor,  or  his  successor  in  interest, 
they  shall  be  retained  for  a  period  of  thirty  days  from  the  time  of  such  re- 
tailing, and  during  such  period  the  vendee  or  his  successor  in  Interest,  may 
comply  with  the  terms  of  such  contract,  and  thereupon  receive  such  property. 
After  the  expiration  of  such  period,  if  such  terms  are  not  complied  with,  the 
vendor,  or  his  successor  In  Interest,  may  cause  such  articles  to  be  sold  at 
public  auction.  Unless  such  articles  are  so  sold  within  thirty  days  after  the 
expiration  of  such  period,  the  vendee  or  his  successor  In  Interest  may  recover 
of  the  vendor  the  amount  paid  on  such  articles  by  such  vendee  or  hla  suc- 
cessor in  interest  under  the  contract  for  the  liondltlonal  sale  thereof." 

Plaintiff's  right  to  recover  depends  upon  two  important  conditions, 
viz.:  First,  that  she  purchased  the  furniture  and  was  to  have  title 
when  she  paid  $946;  and,  second,  that  the  defendants,  or  their  suc- 
cessor in  interest,  retook  possession  thereof  under  the  contract  of 
sale.  It  was  established  that  no  sale  of  the  furniture  was  had  by 
public  auction  as  provided  by  statute. 

[1]  The  testimony  on  the  trial  will  warrant  no  other  conclusion 
than  that  the  furniture  was  to  become  the  property  of  the  plaintiff 
when  she  paid  the  full  purchase  price.  Treating  the  moneys  paid 
either  as  being  payments  on  the  purchase  price  or  as  being  rent  for 
the  use  of  the  furniture,  the  transaction  must  be  construed  as  a  con- 
ditional sale,  if  upon  full  payment  of  the  amotmt  agreed  to  be  the 
purchase  price  title  to  the  furniture  was  to  vest  in  the  vendee.    Hoff- 
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man  v.  White  Sewing  Machine  Co.,  123  App.  Div.  166,  108  N.  Y. 
Supp.  253;  Hurley  v.  Allman  Gas  Engine,  144  App.  Div.  300,  129 
N.  Y.  Supp.  14;  Moore  v.  Bloomingdale  (Sup.)  126  N.  Y.  Supp. 
126;  Plumiera  v.  Bricka,  79  Misc.  Rep.  46S,  140  N.  Y.  Supp.  171; 
Lefkoff  V.  Bauch,  90  Misc.  Rep.  294,  152  N.  Y.  Supp.  1090. 

Upon  the  trial  the  defendants'  bookkeeper  identified  the  paper  writ- 
ing, then  produced-  and  shown  him,  as  a  lease  and  contract  between 
plaintiff  and  defendants,  stating  that  it  showed  the  amount  of  furni- 
ture purchased  by  plaintiff  to  be  $962.08.  It  thus  appeared,  and  it 
must  be  assumed,  that  the  complaint  was  not  dismissed  for  the  reason 
that  tlie  plaintiff  had  failed  to  prove  a  purchase  of. the  furniture. 
From  the  affidavits  presented  as  to  the  contents  of  the  lost  contract 
or  lease,  it  is  assumed  on  this  appeal  that  the  paper  contained  a  pro- 
vision that  the  title  to  the  furniture  was  to  remain  in  the  defendants 
as  vendors  until  it  was  paid  for. 

When  the  assignment  of  the  lease  was  introduced  in  evidence,  the 
trial  court  remarked  that  the  assignment  put  the  plaintiff  out  of  court ; 
that  the  defendants  had  a  right  to  assign  the  lease.  As  the  complaint 
could  not  have  been  dismissed  on  the  ground  that  plaintiff  had  not 
proved  a  conditional  sale,  it  must  be  assumed  that  the  complaint  was 
dismissed  for  the  reason  that  the  assignment  was  not  proof  of  a  re- 
taking of  the  furniture  by  the  vendors  within  section  65  of  the  Per- 
sonal Property  Law. 

[2]  The  statute  above  quoted  provides  that  if  the  articles  sold  on 
condition  are  "retaken  by  the  vendor,  or  his  successor  in  interest," 
and  not  sold  at  public  auction  within  60  days,  then  "the  vendee  or 
his  successor  in  interest  may  recover  of  the  vendor  the  amount  paid 
on  such  articles  by  such  vendee  or  his  successor  in  interest  under  the 
contract  for  the  conditional  sale  thereof."  It  is  asserted  by  the  de- 
fendants that  the  furniture  was  not  retaken  by  them,  or  their  suc- 
cessor in  interest,  Jennie  L.  Pierce,  within  the  meaning  of  this  statute ; 
that,  while  they  assigned  the  contract  to  Jennie  L.  Pierce,  they  did 
not  sell  the  furniture  to  her.  The  plaintiff  asserts  that  an  assignment 
of  the  lease  or  contract  carried  with  it  the  title  to  the  furniture,  and 
that  within  Crowe  v.  Liquid  Carbonic  Co.,  208  N.  Y.  401,  102  N.  E. 
573,  it  was  such  a  retaking,  the  exercising  of  an  act  of  ownership 
which  was  inconsistent  with  its  possession  by  the  vendee,  and  that 
thereby  the  defendants  asserted  their  right  to  the  possession  of  the 
property. 

It  undoubtedly  is  true  that  by  assigning  all  their  interest  in  the 
lease  and  the  moneys  due  or  to  g^ow  due  thereon  the  defendants 
parted  with  all  their  right,  title,  and  interest  in  everything  that  de- 
pended upon  the  contract  or  lease  for  its  existence,  or  that  was  cre- 
ated thereby.  The  defendants'  assignee  became  vested  with  all  prop- 
erty rights  that  in  and  by  the  paper  itself  had  theretofore  been  the 
property  of  the  defendants.  'The  assignee  was  certainly  the  "suc- 
cessor in  interest"  to  the  defendants  within  the  terms  of  the  statute. 
She  succeeded  to  all  their  interest  in  the  furniture,  and  to  all  their 
rights  and  remedies  to  collect  the  unpaid  purchase  price ;  and  all  liens, 
securities,  and  title  that  had  theretofore  been  the  property  of  the  de- 
fendants passed  to  her  under  the  assignment.    The  defendants  there- 
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upon  ceased  to  have  any  interest  whatever  in  the  furniture,  or  in  the 
privileges  and  rights  defined  and  set  forth  in  the  paper.  This  succes- 
sor in  interest  discharged  the  plaintiff  from  her  employ,  stated  that 
she  had  bought  the  furniture  from  the  defendants,  and  turned  the 
plaintiff  out  of  doors.  If  this  was  not  a  retaking  of  the  furniture 
under  the  contract  by  the  vendor's  successor  in  interest  it  is  difficult 
to  see  what  would  be  such  a  retaking.  The  statute  is  that,  unless  the 
successor  in  interest  of  tTie  vendor  sells  by  public  auction  within  60 
days,  then  the  vendee  may  recover  from  the  vendor  (not  the  vendor's 
successor  in  interest)  the  amount  theretofore  paid  on  the  purchase 
price. 

The  allegation,  however,  of  the  complaint,  is  that  the  defendants 
took  possession  of  the  furniture,  not  that  their  successor  in  interest 
did  so.  It  is  not  believed  that  Uie  assigning  of  the  lease  by  the  de- 
fendants was  an  act  of  ownership  which  was  inconsistent  with  the 
possession  of  the  furniture  by  the  vendee.  When  proof  was  received 
without  objection  from  the  defendants  that  it  was  their  successor  in 
interest  that  retook  the  furniture,  the  plaintiff  established  a  cause  of 
action  under  the  statute  The  vendor  becomes  liable  when  his  suc- 
cessor in  interest  retakes  possession  and  no  public  sale  is  had.  It  is 
not  necessary  that  the  vendor  should  retake  possession  in  order  to  cre- 
ate a  liability  against  him,  and  the  trial  court  was  undoubtedly  correct 
in  holding  that  the  assignment  of  the  lease  was  not  a  retaking.  The 
trial  court,  however,  apparently  overlooked  the  statutory  provision 
that,  if  the  vendor's  assignee  takes  possession,  then  the  vendor  be- 
comes liable  for  all  purchase  moneys  paid,  provided  no  public  sale  is 
had  within  60  days. 

These  conclusions  lead  to  a  reversal  of  the  judgment,  and,  as  the 
amounts  of  the  payments  are  so  uncertain  from  the  record  that  a 
final  judgment  cannot  be  safely  directed,  a  new  trial  is  ordered  in  the 
City  Court,  with  costs  to  the  plaintiff. 


(168  App.  DlT.  187) 

METZGEB  v.  NEW  YOKK  STATE  ETS. 

(Supreme  (Joort,  Aiq;>ellate  Division,  Fourth  Department.    June  9,  191S.) 

OoNBTiTCTioNAi.    LAW    «s»74 — RKOin.ATioif    or    Pabsbnodi    Bates — ^Bxtba 

CbaBOES — REAB0NABI.KNK8S — InTBBVXBKNCK  BY   COUBT. 

Public  Service  Commissions  Law  (Consol.  Iiaws,  c.  48)  i  28,  provides 
for  the  filing  by  the  carrier  of  a  schedule  of  tariffs,  together  with  regu- 
lations determining  the  aggregate  of  such  tariff  In  each  particular  case. 
Section  49  confers  upon  the  ocnunission  a  supervisory  control  over  snch 
tariffs,  and  provides  that  wlienever  it  deems  the  tariffs  or  regulations  un- 
just or  unreasonable,  it  may  determine  the  just  and  reasonable  rates  and 
.fores,  to  be  thereafter  observed.  An  Interurban  electric  railway  company 
filed  a  schedule  providing  for  an  extra  charge  to  the  passenger  of  10  cents 
where  he  had  not  purchased  a  ticket.  Plaintiff  was  ejected  from  defend- 
ant's car  for  refusal  to  pay  the  extra  charge,  and  brought  action  on  the 
ground  that,  the  regulation  being  unreasonable,  he  was  Justified  in  re- 
fusing to  pay.  Held,  that  he  had  no  standing  to  bring  the  action,  the  at- 
tack being  on  the  rule  itself,  and  not  on  the  manner  of  its  enforcement, 
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and  tbe  reasonableness  thereof  being  for  the  Initial  determtnatloa  of  tbe 
Public  Service  Commission,  and  not  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Ijclw,  Cent  Dig.  §  124 ; 
Dee.  Dig.  <S=974.] 

Appeal  from  Monroe  County  Court 

Action  by  George  Metzger  against  New  York  State  Railways.  From 
a  judgment  for  plaintiff  and  a  denial  of  a  new  trial,  defendant  appeals. 
Reversed  and  rendered. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Paul  Folger,  of  Rochester,  for  appellant. 

Carlton  F.  Bown,  of  Rochester,  for  respondent 

LAMBERT,  J.  The  action  is  for  assault.  The  plaintiff  boarded 
an  interurban  car  operated  by  defendant  at  that  stop  known  as  Glen 
Edith,  a  short  distance  out  of  Rochester,  en  route  for  Rochester.  The 
regular  fare  from  Glen  Edith  to  Rochester  was  18  cents,  which  amount 
he  tendered  the  conductor  in  cash.  He  had  no  ticket,  and  in  fact  had 
no  opportunity  to  purchase  one,  inasmuch  as  the  defendant  maintains 
no  ticket  office  at  Glen  Edith.  He  was  informed  by  the  conductor  that 
the  regulations  and  tariffs  of  the  company  provided  for  an  excess 
charge  of  10  cents  in  case  cash  fare  was  paid,  for  more  than  5  cents ; 
that  he  would  be  given  a  duplex  ticket  receipt,  which  would  be  re- 
deemable for  10  cents  at  any  ticket  office  of  the  company,  if  presented 
within  90  days.  The  plaintiff  refused  to  pay  such  excess,  and  was  in- 
formed by  the  conductor  that  he  would  have  to  leave  the  car  if  he  per- 
sisted in  such  refusal.  The  plaintiff  did  so  persist,  the  car  was  stopped 
at  a  regular  stop,  and  plaintiff  was  removed  therefrom.  There  is  no 
charge  made  of  the  use  of  any  unnecessary  force,  nor  was  the  removal 
of  plaintiff  accompanied  by  any  abusive  or  profane  talk.  In  fact,  there 
is  no  material  dispute  in  the  evidence. 

The  plaintiff's  theory  of  the  action  is  that  the  regulation  requiring 
the  excess  fare  was  unreasonable,  and  hence  that  plaintiff  was  justi- 
fied in  refusing  to  pay  it.  The  defense  relies  upon  the  fact  that  the 
defendant  had  filed  its  tariffs,  providing  for  such  excess,  with  the  Pub- 
lic Service  Commission,  that  such  regulation  was  reasonable,  and  that 
the  refusal  of  plaintiff  to  comply  therewith  justified  his  removal  from 
the  car.  Plaintiff  has  had  a  verdict  for  $275,  and  from  the  judgment 
founded  thereon,  and  the  order  denying  a  new  trial,  this  appeal  is 
taken. 

The  standing  of  the  plaintiff  to  bring  this  action  is  challenged  by 
defendant.  It  is  urged  that  the  determination  of  the  reasonableness 
of  such  a  regulation  is  confided  by  statute  to  the  Public  Service  Com- 
mission, and  is  not  open  to  determination  by  the  court.  Attention  is 
drawn  to  sections  28  and  49  of  the  Public  Service  Commissions  Law 
in  support  of  such  contention. 

Section  28  provides  for  the  filing  by  the  carrier  with  the  commission 
of  a  schedule  of  tariffs,  together  with  all  rules  and  regulations  to  be 
applied  in  determining  the  aggregate  of  such  tariff  in  each  particular 
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case.  In  that  connection  it  is  proven  that  such  a  tariff  was  filed  by  this 
defendant,  and  that  such  tariff  provides  for  exactly  the  excess  charge 
attempted  to  be  made  in  this  case. 

.  Section  49  of  such  statute  confers  upon  the  commission  a  supervis- 
ory control  over  such  tariffs,  and  provides  that  whenever  such  com- 
mission shall  be  of  the  opinion  that  the  tariffs,  regulations,  or  practices 
of  the  carrier  are  unjust  or  unreasonable,  after  a  hearing,  either  upon 
motion  of  the  commission  or  upon  a  complaint  duly  filed,  such  commis- 
sion shall  have  power  to  determine  the  just  and  reasonable  rates,  fares, 
and  charges  to  be  thereafter  observed  by  the  carrier. 

In  this  connection  it  appears  that  there  has  been  no  actual  determin- 
ation by  the  commission  as  to  the  reasonableness  of  this  particular  ex- 
cess charged.  Our  attention  is  drawn  to  a  determination  by  the  com- 
mission in  a  similar  case.  In  re  Complaint  of  James  Morris  v.  B.,  L.  & 
E.  Ry.  Co.,  decided  January  26,  1910.  In  that  instance  the  commission 
approved  a  practice  such  as  this  carrier  sought  to  adopt. 

That  determination,  while  instructive  as  a  precedent,  does  not,  of 
course,  have  any  force  other  than  that  of  a  precedent,  and  hence  is  not 
res  adjudicata  to  this  particular  case.  Neither  is  there  any  assistance 
to  be  obtained  from  the  cases  against  steam  railroads,  inasmuch  as  sec- 
tion 58  of  the  Railroad  Law  (Consol.  Laws,  c.  49)  expressly  permits  an 
excess  charge  of  10  cents  in  those  instances  where  the  passenger  is  not 
provided  with  a  ticket  'Hiere  is  no  such  statute  applicable  to  street 
railways. 

In  their  general  plan,  the  above  sections  of  the  Public  Service  Com- 
mission Law  are  very  similar  to  Interstate  Commerce  Act  Aug.  24, 
1912,  c.  390,  §  11,  37  Stat.  560.  By  the  Interstate  Commerce  Act  it  is 
provided  that  the  carrier  shall  file  with  the  Commission  its  schedule  of 
tariffs,  and  the  Commission  is  given  authority  of  its  own  motion,  or 
upon  formal  complaint  and  after  hearings,  to  make  orders  regulating 
in  various  manners  the  tariffs,  rates,  and  practices  of  the  carrier.  The 
structure  of  the  two  acts  is  sufficiently  similar  to  make  applicable,  as 
precedents,  the  authorities  under  the  Interstate  Commerce  Act  as  to  the 
jurisdiction  of  the  courts  to  regulate  or  determine  the  reasonableness 
of  the  tariffs  and  r^ulations  of  a  carrier. 

In  the  case  of  Pennsylvania  Railroad  Company  v.  Puritan  Coal 

Mining  Company,  237  U.  S.  121,  35  Sup.  Ct.  484,  59  L.  Ed. ,  this 

question  of  jurisdiction  was  fully  gone  into,  and  the  court  there  said : 

"There  are  several  decisions,  already  cited,  which  hold  that  suits  against 
railroads  for  unjust  discrimination  in  Interstate  commerce  can  only  be  brought 
In  the  federal  courta  But  It  must  be  borne  In  mind  that  there  are  two  forms 
of  discrimination — one  In  the  rule,  and  the  other  in  the  manner  of  Its  en- 
forcement; one  In  promulgating  a  discriminatory  rule,  and  the  other  In  the 
unfair  enforcement  of  a  reasonable  rule.  In  a  suit  where  the  rule  of  practice 
itself  is  attacked  as  unfair  or  discriminatory,  a  question  Is  raised  which  caUs 
for  the  exercise  of  the  Judgment  and  discretion  of  the  admlnlstratlTe  power 
which  has  been  vested  by  C!ongresa  in  the  Commission.  It  U  for  that  body  to 
lay  whether  such  a  rule  unjuatlp  diseriminatet  againtt  one  ola»»  of  sMppert 
4n  favor  of  another.  Until  that  body  has  declared  the  practice  to  be  discrimi- 
natory and  unjust,  no  court  has  jurisdiction  of  a  suit  against  an  interstate 
carrier  for  damages  occasioned  by  its  enforcement.  When  the  Commission 
has  declared  the  rule  to  be  unjust,  redress  must  be  sought  before  the  Com- 
mission or  In  the  United  States  courts  of  comi)etent  jurisdiction,  as  prorided 
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in  section  9  [Act  Feb.  4.  1887,  c.  104,  24  Stat  382  (Comp.  St  1918,  |  8673)]. 
Bat  if  ttie  carrier's  rule,  fair  on  its  face,  bas  been  equally  applied,  and  the 
suit  is  for  damages  occasioned  by  its  violation  or  discriminatory  enforcement 
there  is  no  administrative  question  involved ;  the  courts  being  called  on  to 
decide  a  mere  question  of  fact  as  to  whether  the  carrier  has  violated  the  rule 
to  plaintiff's  damage.  Such  suits,  though  against  an  interstate  carrier  for 
damages  arising  in  commerce,  may  be  prosecuted  either  In  the  state  or  federal 
courts," 

The  effect  of  the  holding  by  the  United  States  Supreme  Court  is 
to  accord  to  the  filing  of  the  tariff  an  effect  consonant  with  an  actual 
determination  of  reasonableness  by  the  Commission.  Such  a  conclu- 
sion is,  to  my  mind,  to  be  justified  only  upon  the  argument  that  the 
carrier  is  to  be  restricted  only  within  the  confines  of  the  statute,  and 
that  by  the  filing  of  the  tariff  such  carrier  has  complied  with  the  full 
statutory  requirement,  so  that  the  tariff  charged  becomes  presumably 
reasonable,  and  that  such  presumption  obtains  until  the  Commission 
has  otherwise  determined  in  a  proceeding  to  that  end. 

The  above  views  seem  at  first  sight  to  be  at  variance  with  many  of 
the  expressions  in  Loomis  v.  Lehigh  Valley  R.  R.  Co.,  208  N.  Y. 
312,  101  N.  E.  907.  A  closer  examination,  however,  discloses  that 
there  is  no  necessary  discrepancy  between  the  two  holdings..  In  the 
Loomis  Case  the  question  at  issue  was  the  obligation  of  the  railroad 
company  to  furnish  properly  equipped  cars.     There  the  court  said: 

"Primarily  the  question  is  not  one  of  rates  or  regulation  at  all,  but  of  th» 
carrier's  failure  to  perform  its  initial  duty  to  give  the  shippers  cars  fit  for 
the  service  for  which  they  were  furnished." 

The  application  of  the  decision  in  Pennsylvania  Railroad  Company 
v.  Puritan  Coal  Mining  Co.,  supra,  to  the  present  case,  cannot  be 
doubted.  There  is  no  claim  made  of  any  discriminatory  application 
of  the  rule.  The  complaint  lies  against  the  rule  itself,  which  permit- 
ted the  making  of  this  excess  charge.  The  question  of  the  propriety 
of  the  rule  seems  to  be  confided  for  initial  determination  to  the  Public 
Service  Commission. 

These  views  require  reversal,  and,  inasmuch  as  there  cannot  be  a 
recovery  under  the  conceded  facts  of  the  case,  the  complaint  should 
be  dismissed.    All  concur. 

Judgment  and  order  reversed,  and  judgment  directed  for  the  defendant,  dis- 
missing the  complaint,  with  costs,  Including  the  costs  of  this  appeal. 


MILLETTB  ▼.  NEW  YORK,  W.  ft  B.  BY.  00. 

(Supreme  Court  Appellate  Division,  Second  Department    July  30,  1915.) 

1.  Master  anu  Skbvant  «=»278— Aotioh  ros  Injvues — Suiticienct  of  Evi- 

DBNCE NBOUGXHCE. 

In  an  action  under  the  federal  Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149,  35  Stat  65  [U.  8.  Cpmp.  St  1013,  §|  8657-86651),  to  recover 
damages  for  her  husband's  death,  evidence  tb&t  deceased  was  repairing 
a  part  of  the  electrical  appliances  on  a  bridge  over  defendant's  railroad^ 
that  only  a  part  of  the  appliances  on  the  bridge  were  dead,  that  others 
were  charged  with  a  current  of  high  tension,  that  he  was  standing  on  a 
raised  plank,  slightly  inclined,  to  reach  his  work  on  knife  switches,  frout 
which  the  current  had  not  been  turned,  that  he  did  not  know  that  It  had 
not  been  turned  oft,  and  that  a  connection  between  the  knife  switch 
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and  the  receivlnK  Jaw  caused  instant  deatb,  sustained  a  finding  of  de- 
fendant's negligence  In  not  sliuttlng  the  current  from  such  appliances. 

[Ed.  Iv'ote. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  954, 
956-958,  960-969,  971,  972,  977 ;   Dec.  Dig.  «=»278.] 

2.  Mastbb  and  Sebvant  ^=»281 — ^Action  ros  Intuvz — Sutficisnct  or  Evi- 

DENCK — GONTBIBUTOBT  NEGLIOBNOB. 

Such  evidence  warranted  the  inry  In  negatlTing  contributory  negli- 
gence. 

IFA.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  H  987- 
996;    Dec.  Dig.  <S=»281.] 

8.  Masteb  ad  Sebvant  €=>280 — Action  fob  Injdbt — SuTnciERCT  or  Evi- 
dence— ^Assumption  or  Bisk. 

Such  evidence  warranted  a  finding  against  the  defense  of  assumption 
of  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{  981- 
966;   Dea  Dig.  «=>280.] 

4.  Death  9=>99 — Excessive  Damages. 

A  verdict  of  |22,750,  for  the  death  of  a  foreman  engaged  in  repairing 
electrical  appliances  on  defendant's  railroad,  earning  $105  a  month  and 
paying  to  his  wife  (90  to  |96  monthly,  was  excessive,  and  a  reduction  to 
$15,000  was  within  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent  Dig.  ii  126-130;  Dec. 
Dig.  <S=»99.] 

Appeals  from  Trial  Term,  Westchester  County. 

Action  by  Ellen  C.  Millette,  as  administratrix  of  William  L.  Mil- 
lette,  deceased,  against  the  New  York,  Westchester  &  Boston  Railway 
Company.  From  a  judgment  upon  the  verdict  of  a  jury  in  favor 
of  the  plaintiff,  and  from  so  much  of  an  order  as  denied  its  motion 
for  a  new  trial,  defendant  appeals;  and  from  so  much  of  an  order 
as  set  aside  the  verdict  and  granted  a  new  trial,  unless  plaintiff  stipu- 
lated to  reduce  the  verdict  to  $15,0(X),  plaintiff  appeals.  Judgment  and 
order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Thomas  J.  O'Neill,  of  Yonkers  (L.  F.  Fish,  of  New  York  City,  on 
the  brief),  for  plaintiff. 

Ralph  Polk  Buell,  of  New  York  City  (George  S.  Graham,  of  New 
York  City,  on  the  brief),  for  defendant. 

PER  CURIAM.  Under  the  federal  Employers'  Liability  Act  (Act 
Cong.  April  22,  1908,  c.  149,  35  Stat  65  [U.  S.  Comp.  St  1913,  8§ 
8657-8665]),  plaintiff  recovered,  as  damages  for  her  husband's  death, 
a  verdict  of  $22,750,  which  the  trial  court  reduced  to  $15,000.  De- 
fendant appeals  from  the  judgment,  and  from  the  refusal  to  set  aside 
the  verdict  wholly,  and  plaintiff  appeals  from  the  reduction  of  the 
jury's  verdict 

[1-3]  Deceased  met  his  death  while  he  was  repairing  a  part  of  the 
electrical  apparatus  on  the  West  Farms  Anchor  Bridge  over  the  de- 
fendant's railroad.  These  bridges  are  points  where  the  electrical 
transmission  may  be  broken  or  interrupted  by  certain  circuit  breakers 
which  apply  to  the  lighting  systems. and  to  the  track  systems.   Although 
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these  repairs  had  been  going  on  during  two  or  three  days,  only  a  part 
of  the  appliances  on  this  bridge  were  dead,  as  others  were  charged 
with  a  current  of  high  tension.  On  the  day  of  the  accident,  plaintiff 
had  first  worked  on  a  bus  breaker,  which  was  not  charged.  After 
finishing  this  relatively  safe  work,  the  deceased  was  called  to  the  work 
on  the  knife  switches,  where  he  had  to  stand  on  a  raised  plank,  slight- 
ly inclined,  to  reach  the  part  where  he  was  to  help.  It  was  claimed 
that  this  plank  was  slippery  from  grease.  These  parts  also  could  be 
isolated  by  shutting  off  the  current,  which  precaution  would  not  inter- 
fere with  the  train  operation.  Such  had  been  the  practice  when  these 
switches  on  this  same  anchor  bridge  had  been  previously  repaired. 
There  was  also  evidence  of  a  rule  of  defendant's  railroad,  and  of  oth- 
er railroads  electrically  operated,  not  to  allow  work  to  be  done  on  any 
11,000-vplt  apparatus  while  it  was  alive,  but  instead  to  free  it  by  shut- 
ting off  the  electrical  current. 

After  reaching  this  place,  deceased  had  a  knife  switch,  which  anoth- 
er workman  looked  at.  "Just  then  the  roar  of  a  shock  was  heard,  re- 
sulting from  the  knife  switch  touching,  and  so  making  a  connection 
with,  the  live  receiving  jaw — ^with  effects  so  severe  as  to  cause  instant 
death.  On  this  testimony,  the  jury  could  find  that  it  was  negligence 
not  to  kill  these  breakers  and  other  parts,  and  that  deceased  had  not 
been  told,  and  had  no  reason  to  suppose,  that  the  receiving  jaws  were 
charged.  On  this  ground,  by  their  verdict,  the  jury  could  and  did 
negative  contributory  negligence,  and  also  could  properly  find  against 
the  defense  of  assumption  of  risk,  since  it  does  not  appear  that  de- 
ceased was  aware  that  these  jaws  had  not  been  killed  as  prudence  re- 
quired. 

[4]  But  for  the  death  of  a  foreman  earning  $105  a  month,  and  pay- 
ing to  his  wife  $90  to  $95  monthly,  a  verdict  of  $22,750  was.  excessive. 
The  annual  interest  thereon  would  make  an  income  beyond  what  the 
plaintiff  had  been  receiving  from  the  deceased's  earnings.  Hence  the 
trial  justice  acted  within  his  discretion  in  cutting  down  the  verdict  to 
$15,000. 

The  judgment  and  order  are  therefore  affirmed.  As  these  are  cross- 
appeals,  the  affirmance  is  without  costs. 


(91  Misc.  Bep.  254) 

KINO  T.  KINO. 

(Supreme  Oonrt,  Special  Term,  Erie  County.    Jnly,  1915.) 

DiVOBCE   9=»149 — JUDOMKITT — IsaUSS — How   DxTEBinNJDD. 

Where,  in  a  husband's  suit  for  divorce,  the  issues  of  adultery,  consent, 
connivance,  condonation,  and  procurement  were  found  by  tlie  Jury  for 
the  plaintiff,  judgment  for  plaintiff  cannot  be  rendered  on  motion  for 
Judgment  at  a  Special  Term  for  Motions ;  only  tbe  issue  of  adultery  hav- 
ing been  conclusively  determined  by  the  verdict,  which  as  to  the  other 
issues  is  advisory  only  to  the  court  at  Equity  Terms,  by  whom  such  is- 
sues must  be  finally  determined. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §S  496-49S;  Dea 
Dig.  «=>149.] 

£=»For  other  cues  lee  Mm*  topic  *  KEY-NVMBBR  in  all  Key-Numbered  Dlseeta  *  Indezei 


Digitized  by 


Google 


Sup.  Ct.)  PBOPLB  y.  I^  FBAIBIB  T95 

Action  for  divorce  by  James  E.  King  against  Rose  A.  King.  On 
motion  by  plaintiff  for  interlocutory  judgment  on  a  verdict  in  his  fa- 
vor on  issues  settled  and  directed  to  be  tried  by  a  jury.    Denied. 

See,  also,  156  App.  Div.  966,  151  N.  Y.  Supp.  1124. 

Godfrey  Frohe,  of  Buffalo,  for  plaintiff. 
Clark  H.  Hammond,  of  Buffalo,  for  defendant 

BROWN,  J.  The  answer  of  the  defendant  denies  the  commission 
of  the  acts  of  adultery  charged  in  the  complaint,  and  alleges  as  a  de- 
fense that  such  adultery,  if  committed,  was  committed  by  defendant 
through  the  procurement,  connivance,  and  privity  of  the  plaintiff,  and 
that  the  same  had  been  condoned  by  the  plaintiff. 

These  issues  were  by  order  directed  to  be  tried  by  a  jury.  The 
jury  found  upon  each  of  them  in  favor  of  the  plaintiff.  The  plaintiff 
contends  that,  all  the  issues  having  been  tried,  this  court  at  Special 
Term  may  render  an  interlocutory  judgment  as  upon  a  motion,  as  pro- 
vided by  section  1225  of  the  Code  of  Civil  Procedure.  The  difficulty 
seems  to  be  that  all  the  issues  have  not  been  determined ;  that  is,  con- 
clusively determined.  The  issue  as  to  the  defendant's  adultery  has 
been  conclusively  determined.  Lowenthal  v.  Lowenthal,  157  N.  Y. 
236,  51  N.  E.  995. 

The  issues  as  to  plaintiff's  consent,  condonation,  connivance,  privity, 
and  procurement  have  not  been  conclusively  determined.  The  send- 
ing of  those  issues  to  the  jury  was  the  exercise  of  a  discretion ;  it  was 
not  a  right  to  which  the  defendant  was  entitled.  The  verdict  of  the 
jury  upon  those  questions  is  advisory  only,  not  conclusive.  The  court, 
that  makes  the  conclusive  determination  upon  those  questions,  may 
adopt  or  reject  the  jury's  findings.  There  must  be  a  trial  of  those  is- 
sues ;  they  cannot  be  disposed  of  on  a  motion ;  they  must  be  tried  by 
a  court  held  for  the  trial  of  issues.  This  Special  Term  is  appointed 
to  be  held  only  for  hearing  motions.  The  term  of  this  court  ai^ointed 
to  be  held  for  the  trial  of  issues  is  the  Equity  Term.  Horn  v.  Horn, 
73  Misc.  Rep.  14,  130  N.  Y.  Supp.  591;  McClave  v.  Gibb,  157  N.  Y. 
420,  52  N.  E.  186. 

Plaintiff's  motion  must  be  denied. 


PEOPLE  T.  LA  PBAIRIE  et  aL    (No.  121-31.) 

(Supreme  Ciourt,  Appellate  DlTislon,  Third  Department    July  1,  1915.) 

1.  Public  Lands  $s>163 — Lands  of  States — Disposal. 

Laws  1786,  c.  67,  provided  for  the  sale  of  unappropriated  state  lands, 
and  directed  that  on  maps  tor  such  sale  there  should  be  laid  out  In  each 
township  a  lot  marked  "Gospel  and  School"  and  anotber  for  "Promoting 
Literature,"  and  provided  that  the  lots  so  marked  should  not  be  sold,  but 
the  lot  marked  "Gospel  and  School"  should  be  reserved  to  promote  the 
gospel  and  the  public  schools  of  the  township,  and  the  lot  marked  for 
"Promoting  Literature"  reserved  to  the  people  of  the  state,  to  be  ap- 
plied by  the  Legislature  to  the  indicated  end.  Laws  1893,  c.  711,  S  13,  au- 
thorized the  comptroller  to  advertise  lists  of  the  wild,  vacant,  and  forest 
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lands  to  which  the  state  held  title- by  tax  sales  or  otherwise,  and  declared 
that  thereafter  the  land  should  be  deemed  to  be  In  the  actual  possession 
of  the  comptroller,  which  should  continue  until  he  had  been  dispossessed 
by  the  Judgment  of  a  court  of  competent  jurisdiction.  A  town  designated 
two  lots  for  "Gospel  and  School"  and  for  "Promoting  Literature,"  and 
thereafter  the  comptroller  advertised  them  pursuant  to  Laws  1893,  c.  711. 
They  were  four  times  conveyed  by  the  state  comptroller  by  tax  deeds,  and 
defendants  in  ejectment,  squatters  on  such  lands,  urged  that  the  desig- 
nation of  the  lot  for  gospel  and  school  purposes  divested  the  state  of  its 
title  thereto,  and  that  the  town  became  the  owner,  and  that  by  reason  of 
the  tax  sales  the  plaintiff's  title  to  both  lots  failed.  Held,  that  the  desig- 
nation of  the  gospel  and  school  lot  and  the  literature  lot  as  such,  did  not 
divest  the  state  of  title,  or  give  the  town  any  title,  which,  by  statute,  could 
only  be  done  by  the  local  authorities  under  vote  of  a  town  meeting,  while 
the  tax  sales  were  Inoperative  to  divest  the  state's  title,  since  such  lots 
could  not  be  taxed  while  remaining  the  property  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  {{  460-166; 
Dec.  Dig.  <S=>163.] 

2.  Public  Lanos  ®=9l63 — Lands  or  State — Disfosai^ 

The  court  could  not  assume,  to  defeat  the  state,  from  the  mere  fact 
that  the  lots  were  taxed,  in  the  absence  of  other  proof,  tliat  such  lots 
were  sold  by  the  town  under  vote  of  a  town  meeting,  as  provided  by  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  PubUc  Lands,  Cent  Dig.  U  460-165; 
Dec.  Dig.  <»=»163.] 

3.  Ejectment  <S=323 — Detect  in  PLAiNTnrF's  Trrut. 

A  defendant  In  ejectment,  without  title,  may  not  defeat  the  legal  title 
of  a  plaintiff  legally  in  possession  by  urging  a  mere  defect  In  such  title^ 
without  connecting  herself  with  that  or  any  other  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment,  Cent  Dig.  |S  81-03;  Dec. 
Dig.  «=>23.] 

Appeal  from  Trial  and  Special  Term,  Hamilton  County. 

Action  by  the  People  against  Henry  La  Prairie  and  wife  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 

See,  also,  162  App.  Div.  920,  146  N.  Y.  Supp.  1105. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

George  N.  Ostrander,  of  Albany,  for  appellants. 
The  Attorney  General  (John  O.  Bates,  of  Albany,  of  counsel),  for 
respondent. 

JOHN  M.  KELLOGG,  J.  The  property  recovered  is  the  "gospel 
and  school  lot"  and  the  "literature  lot,"  containing  about  1,^0  acres, 
in  township  19,  Totten  &  Crossfield's  Purchase,  in  Hamilton  county. 
The  defendants  relied  upon  adverse  possession,  but  abandoned  that 
claim  upon  the  trial,  and  defended  the  action  upon  the  theory  that  they 
were  squatters,  or  mere  possessers  of  the  land.  They  did  not  claim 
title  in  themselves,  nor  connect  themselves  with  the  title,  but  sought 
to  defeat  the  plaintiff's  claim  upon  the  ground  that  plaintiff's  title  was 
defective. 

[  1  ]  Chapter  67  of  the  Laws  of  1786  provided  for  the  sale  of  unap- 
propriated state  lands,  and  directed  that  upon  the  maps  for  such  sale 
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there  should  be  laid  out  in  each  township  a  lot  marked  "Gospel  and 
School,"  and  another  for  "Promoting  Literature,"  and  continued : 

"Which  lots  shall  be  as  nearly  central  In  every  township  as  may  be,  and 
the  lots  BO  marked  shall  not  be  sold,  but  the  lot  marked  'gospel  and  school' 
shall  be  reserved  for,  and  applied  to,  promoting  the  gospel  and  a  public  school 
or  schools  of  such  township;  and  the  lot  marked  for  promoting  literature' 
shall  be  reserved  to  the  people  of  this  state,  to  be  hereafter  applied  by  the 
Li%islature  for  promoting  literature  in  this  state." 

These  lots  were  accordingly  designated  on  said  maps.  This  act.in 
no  manner  afifected  the  title  of  the  state  to  the  lots  marked  for  promot- 
ing literature,  nor  of  the  other  lot  until  the  town  leased  or  conveyed 
them  in  the  manner  provided  for  by  law.  July  15,  1856,  the  people 
patented  these  lands,  with  a  large  acreage  of  other  lands  in  the  vicinity, 
to  the  Sackett's  Harbor  &  Saratoga  Railway  Company,  the  title  to 
which,  however,  came  back  to  the  people  December  19,  1891.  The  rail- 
road title  having  returned  to  the  people,  they  occupy  the  same  posi- 
tion with  reference  to  the  land  as  though  the  patent  had  never  been 
made.  There  is  no  record  in  the  secretary  of  state's  office  of  any  other 
grant  of  these  lands. 

Section  13  of  chapter  711  of  the  Laws  of  1893  authorized  the  comp- 
troller to  advertise  a  list  of  wild,  vacant,  and  forest  lands  to  which  the 
state  holds  title  from  tax  sales  or  otherwise,  and  declared  that  after 
such  advertisement  was  completed  the  possession  of  such  lands — 
"shall  be  deemed  to  be  in  the  actual  possession  of  the  comptroller,  and  such 
possession  shall  be  deemed  to  continue  until  he  has  been  dispossessed  by  the 
Judgment  of  a  court  of  competent  jurisdiction." 

The  defendant  Addie  La  Prairie  having  acquired,  August  6,  1897, 
an  assignment  of  the  interest  of  one  Wilber,  who  was  formerly  in  pos- 
session of  these  lands  as  a  squatter,  succeeds  to  no  greater  rights  than 
he  had.    The  conveyance  was  a  quitclaim  of — 

"all  the  rights,  title  and  interest  in  and  to  the  cottage  and  all  buildings  and 
Improrements  and  rights  of  possession  of  the  property  at  what  Is  known  as 
Tyrell  Pond,  In  the  town  of  Indian  Lake,  Hamilton  connty,  being  the  same 
premises  occupied  by  B.  W.  Wilber  at  such  pond  for  about  eight  years  prior 
to  his  death  in  1896." 

The  consideration  was  $150.  The  conveyance  imdoubtedly  was  in- 
tended to  cover  the  cottages  and  improvements,  and  not  the  land  it- 
self. The  people,  having  held  the  title  to  the  literature  lot,  are  deemed 
to  have  been  in  possession  of  it  pursuant  to  the  notice,  and  the  defendant 
has  established  no  claim  to  it  as  against  the  people.  The  title  to  the 
gospel  and  school  lot  is  substantially  the  same.  It  appears  that  both 
lots,  or  some  parts  of  them  under  various  descriptions,  were  conveyed 
by  the  state  comptroller  by  tax  deed  in  May,  1828,  to  Peter  Smith; 
August  20,  1840,  to  Cornelius  Cochran;  March  4,  1842,  to  Garrett 
Smith;  and  August  1,  1845,  to  Garrett  Smith.  The  appellants  urge 
that  the  designation  of  a  lot  for  gospel  and  school  purposes  divested 
the  state  of  its  title  thereto,  and  the  town  became  the  owner,  and  also 
that  by  reason  of  the  several  tax  sales  the  plaintiff's  title  to  both  lots 
fails. 

Designating  these  lots  upon  the  map  as  a  gospel  and  school  lot  and 
a  literature  lot  did  not  divest  the  state  of  title,  nor  give  the  town  any 


Digitized  by 


Google 


798  154  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

title  to  the  land.  Raquette  Falls  Land  Co.  v.  Buyce,  108  App.  Div.  67, 
95  N.  Y.  Sty>p. 'SSI.  The  designated  town  authorities  had  the  right 
to  lease  the  gospel  and  school  lot,  or  upon  a  vote  of  the  inhabitants  of 
the  town  at  town  meeting  could  sell  and  convey  it,  the  proceeds  there- 
from creating  a  fund  to  take  its  place,  the  fund  to  be  invested  and  re- 
invested in  unincumbered  real  property  worth  double  the  amount 
loaned.  R.  S.  pt.  1,  c.  15,  tit.  4  (1  R.  S.  1829,  p.  497).  We  need  not 
refer  to  the  later  statutes  relating  to  gospel  and  school  land.  The  title 
of  the  state  could  not  be  divested  by  the  local  authorities,  except  by 
vote  of  a  town  meeting,  and  the  proceeds  of  the  sale  would  be  a  per- 
manent fund,  invested  for  school  purposes  in  the  manner  indicated. 
There  is  no  record  of  the  town  showing  that  any  such  sale  was  ever 
made,  or  that  any  proceeds  from  such  sale  were  ever  invested.  Clearly 
there  was  no  authority  for  selling  these  lands  for  the  payment  of  taxes, 
or  of  taxing  them  while  they  remained  the  property  of  the  state,  or  re- 
mained gospel  and  school  or  literature  lots,  for  the  use  of  the  town  or 
state  for  such  purposes.  Wells  v.  Johnston,  171  N.  Y.  324,  63  N.  E. 
1095;  Raquette  Falls  Land  Co.  v.  International  Paper  Co.,  41  Misc. 
Rep.  357,  84  N.  Y.  Supp.  836,  affirmed  181  N.  Y.  541, 73  N.  E.  1131. 

[2]  It  is  suggested  that  the  lots  having  been  taxed  is  some  evidence 
that  they  were  sold  by  the  town ;  but  the  fact  that  the  records  of  the 
town  show  no  sale  or  investment  of  proceeds  is  evidence  to  the  con- 
trary. We  cannot,  for  the  purpose  of  defeating  the  plaintiff,  assume, 
in  the  absence  of  all  proof,  that  the  gospel  and  school  lot  was  sold  in 
the  manner  permitted  by  law. 

[3]  The  state  having  a  clear  record  title  of  the  property,  and  the 
defendants  having  the  mere  naked  possession  of  it,  under  section  13 
of  chapter  711  of  the  Laws  of  1893,  the  state  must  be  considered  as 
having  been  in  the  legal  possession  of  the  lots  since  the  publication  of 
the  notice,  and  the  defendant  by  virtue  of  her  naked  possession  is  seek~ 
ing  to  defeat  the  legal  title  of  the  party  legally  in  possession  by  urging 
that  there  is  a  defect  in  the  title,  without  connecting  herself  with  that 
or  any  other  title.  The  court  properly  ruled  that  upon  the  facts  shown 
the  defendant  could  not  rely  upon  her  alleged  defense  and  that  the 
plaintiff  was  entitled  to  possession. 

The  judgment  is  therefore  affirmed,  with  costs. 


(91  Mlea  Bep.  305) 

LASHER  ▼.  McDBBMOTT. 

(Supreme  Court,  Trial  Term,  Rensselaer  County.    ftTardi,  1015.) 

1.  Wills   ^ts»68 — EsTABUsmniNT  of  CTLaius  undeb  Obax  Contbact— I>ri- 

DENCE — SumCIENCT. 

One  suing  an  executor  for  breach  of  testator's  oral  contract  to  devise 
to  plaintiff  property  In  payment  for  services  to  be  rendered  by  plaintiff 
must  show  the  oral  contract  by  clear  and  convincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  (Dent  IMg.  f|  17S-182 ;  Dec.  Dig. 
<8=368.] 
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2.  JuDGVENT  ^=>735 — Res  Judicata. 

A  decision  ol  the  Court  of  iu>peals  that  plaintiff,  suing  for  the  specific 
performance  of  a  contract  by  testator  to  devise  property  to  plaintiff  In 
payment  for  senrlces  to  be  rendered,  is  not  entitled  to  specific  perform- 
ance, or  the  property  baring  passed  to  a  bona  fide  purchaser,  to  an 
award  of  substituted  damages,  Is  binding  in  a  subsequent  action  by  plain- 
tiff for  breach  of  contract,  and  for  the  recovery  of  a  quantum  meruit  based 
on  the  value  of  the  property  to  he  devised,  but  does  not  bar  an  action  for 
the  reasonable  value  of  the  services  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  If  1263,  1265; 
Dec.  Dig.  «=>735J 

Action  by  Abbie  Lasher  against  Thomas  F.  McDermott,  as  executor 
of  Rose  Quest,  deceased.    Judgment  for  plaintiff. 

See,  also,  162  App.  Div.  232,  147  N.  Y.  Supp.  446;  205  N.  Y.  558, 
98  N.  E.  1106. 

Charles  B.  Templeton,  of  Albany,  for  plaintiff. 
Countr3rman,  Nellis  &  Du  Bois,  of  Albany  (Andrew  J.  Nellis,  of  Al- 
bany, of  counsel),  for  defendant. 

RUDD,  J.  This  is  an  action  to  recover  damages  for  breach  of  an 
oral'  contract;  the  plaintiff  alleging  that  Rose  Quest,  now  deceased, 
had  agreed  to  devise  to  plaintiff  premises  in  the  city  of  Rensselaer, 
with  some  personal  property,  in  payment  for  services  which  were 
to  be  rendered  by  plaintiff  to  Rose  Quest  during  her  illness  and  the 
remainder  of  her  life. 

The  plaintiff  claims  that  the  deceased  violated  the  contract,  that  she 
prevented  the  plaintiff  from  performing  the  services  after  a  certain 
date,  and  that  Rose  Quest  made  a  last  will  which  did  not  devise  to 
her  the  dwelling,  thereby  failing  on  her  part  to  keep  the  agreement. 
Plaintiff  rendered  services  for  the  deceased,  in  caring  for  her  and  for 
her  house,  for  a  period  of  12  weeks  and  up  to  November  27,  1905. 
The  value  of  the  dwelling  house,  the  devise  of  which  is  under  con- 
sideration, was  $1,800,  and  the  value  of  its  contents  was  $54.25. 

In  this  action,  based  upon  the  alleged  contract,  the  plaintiff  seeks 
to  recover,  as  to  the  value  of  the  services  rendered  to  the  deceased, 
an  amount  represented  by  the  value  of  the  dwelling  and  its  contents ; 
that  is,  the  sum  of  $1,854.25,  with  interest  thereon,  amounting  in  all 
to  $2,883.31.  The  plaintiff  claims  that  it  is  an  action  on  quantum 
meruit,  and  that  such  "quantum"  of  damages  is  really  determined,  not 
by  the  value  of  the  services  rendered,  but  by  the  value  of  the  property 
which  did  not  come  to  her  by  devise  under  the  will  of  deceased,  as 
plaintiff  claims  was  agreed  between  them. 

This  is  not  the  first  trial  involving  the  difficulties  between  these  par- 
ties. Mrs.  Quest  died  on  December  9,  1905.  Her  will  was  probated 
May  23,  1906,  and  on  the  22d  of  May,  1907,  an  action  was  commenced 
against  the  defendant  McDermott,  as  executor,  and  James  Quest,  the 
devisee  of  the  dwelling  house,  and  also  against  Zepf  Bros.,  the  then 
owners  of  the  dwelling.  The  trial  of  that  action  was  had  before  Mr. 
Justice  Howard,  who  found  that  the  evidence  supported  the  contract, 
but  declined  to  direct  specific  performance  by  Zepf  Bros.,  who  were 
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innocent  purchasers,  holding  that  it  would  be  inequitable,  and  awarded 
judgment  against  tlie  executor  for  the  value  of  the  property,  $1,800, 
with  interest,  and  also  directed  the  defendant  James  Quest  to  deliver 
certain  household  articles  which  had  been  turned  over  to  him  tmder 
the  provisions  of  said  will. 

The  executor  appealed  to  the  Appellate  Division,  which  court  re- 
versed the  judgment  and  ordered  a  new  trial — ^the  court  holding  in  ef- 
fect that,  the  real  estate  having  passed  to  an  innocent  purchaser,  spe- 
cific performance  could  not  be  decreed ;  that,  the  plaintiff  having  slept 
upon  her  rights  for  six  months,  making  no  claim  up<Mi  the  executor  or 
devisee,  she  cannot,  therefore,  recover  the  house  and  lot  An  appeal 
was  taken  to  the  Court  of  Appeals  from  the  judgment  of  the  Appel- 
late Division,  a  stipulation  for  judgment  absolute  was  given,  and  the 
Court  of  Appeals  unanimously  afiirmed  the  order  of  reversal  of  the 
Appellate  Division.    205  N.  Y.  558,  98  N.  E.  1106. 

The  Appellate  Division  had  granted  a  new  trial.  The  plaintiff  did 
not  take  such  trial,  but  appealed  to  the  Court  of  Appeals,  consenting 
that  judgment  absolute  should  be  entered.  Such  judgment  was  en- 
tered upon  the  affirmance  by  the  Court  of  Appeals.  On  June  26,  1912, 
seven  years  after  the  death  of  Rose  Quest,  the  plaintiff  presented  a 
verified  claim  to  the  defendant  McDermott,  as  executor,  for  services, 
for  the  sum  of  $1,854.25,  the  value  of  the  dwelling  house  and  its  con- 
tents, and  in  December,  1912,  began  this  action  to  recover  that  amount 

[1]  The  evidence  upon  this  trial  is  not  the  same  as  upon  the  previ- 
ous trial.  The  burden  is  upon  the  plaintiff  to  show  the  oral  contract 
which  she  alleges  was  made  between  herself  and  the  testatrix.  Several 
witnesses  were  called.  There  is  no  evidence  in  this  record  which  shows 
exactly  the  terms  of  the  alleged  contract.  The  evidence  does  not  sus- 
tain the  plaintiff's  contention.  No  one  witness  corroborates  anotlier. 
No  two  witnesses  agree. 

This  court  is  asked  to  decree  that  the  value  of  this  house  and  its 
contents,  amounting  in  principal  alone  to  the  sum  of  $1,854.25,  should 
be  awarded  to  the  plaintiff  for  her  services  as  an  attendant  and  house- 
keeper for  a  few  weeks.  If  this  is  to  be  done,  and  if  such  a  finding 
is  to  be  made  by  the  court,  the  contract  should  be  proven  with  a  de- 
gree of  certainty  and  definiteness,  and  it  should  be  established  by  clear 
and  convincing  evidence.  The  admissions  of  the  testatrix,  concerning 
which  evidence  is  given,  a  poor,  sick  woman  as  she  was,  are  of  very 
little  convincing  force. 

[2]  The  Court  of  Appeals  held  that  the  plaintiff  is  not  entitled  to 
equitable  relief  for  a  specific  performance  of  the  contract,  or  for  an 
award  of  substituted  damages,  and  that  decision  is  binding  and  con- 
trolling on  this  court.  The  plaintiff  pursued  her  equitable  relief  against 
James  Quest,  the  devisee,  and  now  we  are  considering  another  action, 
brought  seven  years  after  the  death  of  the  testatrix,  which  is  an  action 
on  quantum  meruit  for  breach  of  contract;  in  fact,  the  same  action 
exactly  as  has  once  heretofore  been  determined. 

To  ask  the  judgment  of  the  court  on  a  quantum  meruit  based  upon 
the  value  of  the  dwelling  house  in  question  makes  the  action  thus 
brought  nothing  more  nor  less  than  an  action  on  a  contract,  asking  for 
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a  specific  performance  of  the  contract,  which  means  either  that  the 
plaintiff  should  recover  the  dwelling  house  or  its  agreed  value.  That 
is  not  a  quantum  meruit ;  that  is  not  the.  amount  which  the  plaintiff 
merits  by  reason  of  her  services;  it  is  the  amount  of  money  which 
she  merits  because  of  the  contract,  if  it  is  anything.  In  other  words, 
an  action  on  quantum  meruit,  which  quantity  is  measured  by  the  house, 
or  the  value  of  the  house,  involved  in  the  alleged  contract,  is  not  a 
measuring  of  the  value  of  the  service  by  the  .services  rendered ;  it  is 
in  effect  an  action  decreeing  a  specific  performance,  and  that  action 
has  once,  as  heretofore  stated,  been  disposed  of.  The  plaintiff  had 
her  remedy,  and  she  had  counsel,  learned  in  the  law,  to  advise  her,  and 
she  could  have  taken  a  new  trial  of  the  action  under  the  decision  of 
the  Appellate  Division.  She  saw  fit,  under  the  advice  of  her  counsel, 
not  to  take  such  trial,  but  to  rely  upon  reversing  the  Appellate  Divi- 
sion in  the  Court  of  Appeals,  in  which  effort  she,  failed. 

The  plaintiff  is  entitled  to  recover  the  value  of  her  services  under  all 
the  circumstances,  even  at  this  late  day ;  but  this  court  caimot,  under 
the  evidence,  find  justification  for  awarding  to  her  for  the  services 
which  she  did  render  the  principal  sum  of  $1,854.25,  with  interest; 
.that  is  not  the  amount  of  money  which  she  merits  for  the  services 
rendered.  It  is  not  overlooked  that  the  Appellate  Division,  in  its  con- 
sideration of  the  appeal  in  the  former  case,  determined  that  a  contract 
had  been  entered  into ;  but  that  finding  was  not  based  upon  the  evi- 
dence that  makes  the  record  here.  The  evidence  there  was  very  dif- 
ferent from  what  is  here  presented.  The  evidence  does  not  sustain 
here  the  finding  that  such  a  contract  was  entered  into. 

The  plaintiff  produced  no  proof  as  to  the  value  of  her  services,  re- 
lying upon  the  plaintiff's  contention  that  the  value  of  the  services  ren- 
dered was  represented  by  the  value  of  the  dwelling  house.  The  de- 
fendant introduced  evidence  of  the  value  for  services  of  the  character 
rendered  by  the  plaintiff,  and  the  evidence  was  that  such  services  were 
worth  $15  a  week.  Plaintiff  was  engaged  in  the  services  which  she 
rendered  for  a  period  of  12  weeks.  The  former  action  is  not  a  bar 
to  this  action ;  it  is,  however,  a  determination  as  to  how  the  damages 
of  plaintiff  are  here  to  be  fixed. 

The  plaintiff  is  therefore  entitled  to  judgment  for  the  principal  sum 
of  $180,  with  interest  from  the  date  of  the  death  of  Rose  Quest,  De- 
cember 9,  1905,  together  with  costs. 


HARTWIG  V.  AMERICAN  INS.  CO.  OF  OITT  OF  NEWARK,  N.  J. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  30,  1915.) 

INSTTBANCE    ®=»581 — ExTERT    Ot   lilABIUTY— AVBBAOB    CLAUBE— RECOVEBT    BT 
MOBTQAOEE. 

Under  a  fire  policy  In  the  standard  form,  insuring  the  owner  to  an 
amount  not  exceeding  $1,500  and  containing  a  standard  average  clause, 
providing  that  the  insurer  should  not  be  liable  for  a  greater  proportion 
of  any  loss  or  damage  than  the  sum  thereby  Insured  bore  to  80  per  cent, 
of  the  actual  cash  value  of  the  property  at  the  time  such  loss  should  hap- 
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pen,  followed  by  a  mortgagee  clause  making  the  loss,  if  any,  payable  to 
the  plaintiff  as  mortgagee,  as  her  Interest  might  appear,  the  defendant's 
liability  was  the  same  as  if  the  words  "to  an  amount  not  exceeding  $1,500," 
together  with  the  80  per  cent,  average  clause,  had  been  omitted,  and  the 
policy  had  provided  for  the  payment  of  $1,500,  if  the  direct  loss  or  dam- 
age equaled  or  exceeded  80  per  cent,  of  -the  actual  cash  value  of  the  prop- 
erty insured  at  the  time  of  loss,  and,  if  not,  of  such  proportion  of  any 
loss  as  $1,500  bore  to  80  per  cent,  of  the  actual  cash  value  of  the  prop- 
erty at  the  time  of  loss,  so  that  the  liability  could  not  be  determined  un- 
til after  the  loss,  and  where  the  loss  was  less  than  80  per  cent,  of  the 
actual  cash  value  the  clause  reduced  the  recovery  of  the  mortgagee  to  the 
amount  fixed  by  such  clause. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {|  1444-1447; 
Dec.  Dig.  «=>581.] 

Submission  of  controversy  without  action  by  Kartharina  Hartwig 
against  the  American  Insurance  Company  of  the  City  of  Newark,  N. 
J.,  on  agreed  statement  of  facts.  Judgment  directed  for  plaintiff  for 
the  sum  of  $460.22,  with  interest. 

Argued  before  JENKS,  P.  J..  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

Henry  M.  Dater,  of  Brooklyn  (Herbert  Cracauer,  of  New  York  City, 
and  James  O.  Miller,  of  Brooklyn,  on  the  brief),  for  plaintiff. 
William  D.  Murray,  of  New  York  City,  for  defendant. 

RICH,  J.  This  is  the  submission  of  a  controversy  upon  an  ^reed 
statement  of  facts,  and  presents  a  single  question  of  law,  viz. :  Does 
the  80  per  cent,  clause  attached  to  a  standard  fire  insurance  policy, 
taken  out  by  the  owner  and  made  payable  to  his  mortgagee  as  his  in- 
terest may  appear,  diminish  the  recovery  of  the  latter  in  the  event  of 
loss,  under  the  facts  presented  by  this  record? 

On  September  30,  1910,  at  the  request  of  the  owner,  the  defendant 
issued  a  policy  of  fire  insurance,  in  the  standard  form,  by  which  it  in- 
sured such  owner  "to  an  amount  not  exceeding  $1,500,"  for  a  period  of 
three  years,  against  loss  or  damage  by  fire  to  premises  situate  on  Ham- 
ilton avenue  in  the  borough  of  Brooklyn.  A  paster  is  attached  to  the 
face  of  the  policy,  preceding  the  printed  conditions,  on  which  appears 
a  description  of  the  insured  property,  a  number  of  privileges  and  per- 
missions— the  standard  average  clause — in  part  as  follows : 

"This  company  shall  not  be  liable  for  a  greater  proportion  of  any  loss  or 
damage  to  the  property  described  herein  than  the  sum  hereby  insured  bears 
to  eighty  per  centum  (80%)  of  the  actual  cash  value  of  said  property  at  the 
time  such  loss  shall  happen." 

This  is  followed  by  the  mortgagee  clause,  by  which  the  loss,  if  any, 
is  payable  to  the  plaintiff  as  mortgagee,  as  interests  may  appear.  On 
July  5,  1913,  the  building,  covered  by  plaintiff's  mortgage  and  the 
policy  of  insurance,  was  damaged  by  fire  to  the  extent,  as  fixed  by 
arbitration,  of  $1,350,  and  the  actual  net  cash  value  of  such  building 
at  the  time  of  the  loss  at  $5,500.  The  proportion  of  the  loss  or  damage 
to  80  per  cent,  of  such  net  cash  value,  based  on  the  amounts  deter- 
mined by  such  arbitration,  is  $460.22,  and  the  defendant  concedes  that 
the  plaintiff  is  entitled  to  recover  this  amount,  with  interest  and  costs, 
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and  has  offered  to  allow  the  plaintiff  to  enter  judgment  for  this  amount. 
It  is  contended  by  plaintiff  that  the  80  per  cent,  clause  embraces  a  con- 
dition.binding  only  upon  the  owner  and  insurer,  and  has  no  effect  upon 
the  plaintiff's  rights  as  a  mortgagee ;  that  upon  the  insured  building 
being  damaged  by  fire  she  was  entitled  to  be  paid  the  full  amount  of 
her  loss,  with  no  limitation  'othei-  than  the  amount  unpaid  upon  the 
mortgage  and  the  amount  for  which  insurance  had  been  effected. 

If  the  action  had  been  brought  by  the  owner,  his  recovery  would 
have  been  limited  to  $460.22  (Farmers'  Feed  Co.  v.  Scottish  Union 
&  Nat.  Ins.  Co.,  173  N.  Y.  241,  65  N.  E.  1105);  and  I  can  see  no  rea- 
son why  the  same  result  does  not  follow  as  to  the  plaintiff,  mortgagee, 
for  the  reason,  as  is  conceded,  that  her  recovery  to  the  extent  of  the 
mortgage  debt  necessarily  rests  upon  "the  amount  for  which  such 
insurance  has  been  effected."  The  defendant  did  not  undertake  to  pay 
$1,500  absolutely  to  any  one;  its  liability  was  limited  to  that  amount 
in  any  event.  The  legal  effect  of  the  standard  average  clause  is  to  make 
the  liability  of  the  defendant  the  same  as  if  the  words  in  the  policy  "to 
an  amount  not  exceeding  $1,500,"  together  with  the  80  per  cent,  average 
clause,  had  been  omitted  iErom  the  policy,  and  in  lieu  thereof  had  been 
written : 

"The  sum  of  $1,500  if  aacb.  direct  loss  or  damage  equals  or  exceeds  SO  per 
cent,  of  the  actual  cash  value  of  the  property  insured  at  the  time  such  loss 
shall  happen,  and,  if  not,  such  proportion  of  any  loss  or  damage  to  the  prop- 
erty described  herein  as  such  snm  of  $1,500  bears  to  80  per  cent,  of  the  actual 
cash  value  of  said  property  at  the  time  of  such  loss." 

Until  the  occurrence  of  the  fire  which  damaged  the  insured  prop- 
erty, the  liability  of  the  defendant  could  not  be  determined.  When  it 
did  occur,  the  damage  being  less  than  80  per  cent,  of  the  cash  value 
of  the  property,  the  liability  of  the  defendant  under  its  policy 
became  fixed  by  its  terms  at  the  proportion  of  the  loss  stated  in  the  pol- 
icy, which  was  the  entire  amount,  both  as  to  the  owner  and  mortgagee. 
It  is  true  that  there  are  two  contracts  of  the  defendant  in  this  policy, 
one  with  the  mortgagee  (plaintiff"),  the  other  with  the  owner ;  but  the 
amount  to  be  recovered  by  either  is  limited  to  the  amount  of  insurance 
effected  and  agreed  to  be  paid  in  the  event  of  loss  by  the  defendant. 

The  plaintiff  contends,  upon  the  authority  of  Eddy  v.  London  As- 
surance Corporation,  143  N.  Y.  311,  38  N.  E.  307,  25  L.  R.  A.  686,  that 
her  contract  with  defendant  constitutes  an  entirely  separate  insurance 
of  her  mortgage  interest,  under  which  she  takes  the  same  rights  that 
she  would  have  taken,  had  she  received  a  separate  policy  free  from 
the  conditions  imposed  upon  the  owner.  Conceding  this,  tlie  contention 
overlooks  the  fact  that  the  amount  of  the  insurance  agreed  to  be  paid 
by  defendant  is  not  a  condition,  but  an  integral  part,  of  the  policy, 
limiting  its  liability,  as  to  any  one,  to  the  proportion  of  loss  it  under- 
takes and  agrees  to  pay.  Neither  is  the  contentiwi  that  the  mortgagee 
clause  contains  the  whole  contract  made  by  the  defendant  with  plain- 
tiff sound,  for  the  reason  that  it  ignores  the  fact  that  such  clause  pro- 
vides no  amount,  rate,  or  term  of  insurance,  and  does  not  describe  the 
property  insured.  The  defendant  only  agrees  to  pay  the  loss  or  dam- 
age for  which  it  is  liable  under  the  other  provisions  of  its  policy,  to 
the  extent  of  the  mortgagee's  interest  in  the  insured  property  at  the 
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time  of  the  loss.  Before  a  mortgagee  has  any  right  of  recovery  un- 
der such  clause,  he  must  establish  the  amount  the  insurer  is  liable 
for  under  its  contract  with  the  owner,  and  his  recovery  cannot  in  any 
event  exceed  that  amount. 

Judgment  is  ordered  for  the  plaintiff  for  $460.22,  with  interesl* 
thereon  from  September  23,  1913,  and  costs.    All  concur. 


liAEKIN  ▼.  NEW  YORK  TELEPHONE  CO.  et  at 
(Supreme  Court,  Appellate  DlTlslon,  Second  Department    Jnly  30,  1915.) 

1.  Mastbb  and  Sebvant  (^=>24.3 — Masteb'b  laABtLirr— Violation  of  Bulks. 

A  splicer  In  the  employ  of  a  telep)ione  company,  who  knew  that  a  defect 
he  was  about  to  repair  was  a  blow-out  attended  with  posalbtlity  of  great 
danger,  and  who  violated  the  master's  known  rule  requiring  him  to  wear 
rubber  gloves,  where  It  did  not  appear  that  he  could  not  have  done  bis 
work  while  wearing  such  gloves,  was  guilty  of  a  disobedience  of  the  mas- 
ter's rule,  defeating  any  right  of  recovery  for  his  death  from  a  shock. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  H  6S2, 
,  759-776;    Dec.  Dig.  4=243.] 

2.  Masteb  and  Sbbvart  €=>278 — LiABXLrrr  fob  Injubt— Waives  or  Ritls. 

Where  a  splicer  in  the  employ  of  a  telephone  company  dealt  with  emer- 
gencies at  dlfFerent  and  unforeseen  places  and  worked  alone,  free  from 
observation  or  Inspection,  and  the  master  had  no  reason  to  suppooe  that, 
rather  than  glove  his  hands,  as  reqtulred  by  a  rule  made  .for  his  i/rotec- 
tlon,  he  would  disregard  the  rule  to  the  peril  of  his  Ufe,  there  was  no 
proof  of  the  master's  waiver  of  the  rule. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cott.  Dig.  K  851, 
96&-958,  960-969,  971-972,  977;    Dec,  Dig.  «3=»27ai 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Delia  Larkin,  as  administratrix,  etc.,  of  Michael  Larkin, 
deceased,  against  the  New  York  Telephone  Company  and  another. 
From  a  judgment  in  favor  of  the  plaintiff,  and  from  an  order  denying 
defendants'  motions  for  a  new  trial,  defendants  appeal.  Judgment  and 
order  reversed,  and  new  trial  granted. 

See,  also,  158  App.  Div.  414,  143  N.  Y.  Supp.  578. 

Argued  before  JENKS,  P.  J.,  and  CARR.  STAPLETON,  MILLS, 
and  RICH,  JJ. 

John  C.  Robinson,  of  New  York  City,  for  appellant  Queensborough 
Gas  &  Electric  Co. 

Alexander  Cameron,  of  New  York  City  (Arnold  W.  Sherman  and 
Benjamin  F.  Briggs,  both  of  New  York  City,  on  the  brief),  for  appel- 
lant New  York  Telephone  Co. 

John  M.  Ward,  of  New  York  City  (Arthur  D.  Kinney,  of  New  York 
City,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  We  now  have  the  record  of  the  new  trial  granted 
herein  (158  App.  Div.  414,  143  N.  Y.  Supp.  578),  and  this  discussion 
should  be  read  with  reference  to  our  former  opinion.  Of  course,  the 
plaintiff  strove  to  overcome  the  difficulties  of  the  first  trial.    She  can- 
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not  be  critici2ed,  in  that  such  striving  was  sinister,  either  by  suK)res- 
sion  or  supply  of  proof.  She  contends  that  the  former  witnesses  re- 
called on  this  trial  did  not  change  their  testimony,  but  amplified  it. 
There  are  nine  of  such  witnesses,  and  three  new  witnesses.  One  wit- 
ness called  by  the  plaintiff  on  the  first  trial  was  not  called  by  the  plain- 
tiff on  this  trial,  but  was  put  upon  the  stand  by  the  defendants. 

Upon  the  former  appeal,  we  said  that  the  faults  of  the  plaintiffs 
intestate,  which,  inter  alia,  precluded  an  affirmance,  were  the  deliber- 
ate disobedience  of  rules  and  the  omission  of  well-known  precautions. 
We  specified  his  failure  to  make  a  test  for  safety  and  the  neglect  to 
wear  rubber  gloves.  The  plaintiff  now  adduces  proof  that  it  was  the 
duty  of  the  "trouble  hunter,"  who  in  due  course  preceded  the  intestate, 
to  make  a  test  and  to  remove  ^ny  danger  thus  detected.  Her  theory  is 
that,  if  the  trouble  hunter  fell  short  in  that  duty,  then  there  was  pre- 
sented the  question  of  a  reasonably  safe  place  to  work,  and  that  the  in- 
testate's omission  to  make  a  test  but  presented  a  question  of  his  due 
care,  and  not  of  his  violation  of  a  duty  cast  upon  him.  It  seems  to  me 
that  upon  such  proof  there  was  a  question  for  the  jury.  See  Downey 
V.  Finucane,  205  N.  Y.  251,  98  N.  E.  391, 40  L.  R.  A.  (N.  S.)  307,  opin- 
ion per  Cullen,  C.  J.,  and  authorities  cited,  and  Johnston  v.  Syracuse 
Lighting  Co.,  193  N.  Y.  592,  86  N.E.  539,  127  Am.  St.  Rep.  988.  But, 
in  view  of  our  disposition  of  this  appeal,  it  is  needless  to  determine 
whether  the  proof  upon  these  features  of  the  case  was  sufficient  to  up- 
hold the  verdict. 

[11  The  intestate  understood  that  the  defect  was  a  "blow-out," 
wWch  is  attended  with  the  possibility  of  great  danger.  He  violated  a 
rule,  brought  home  to  him,  that  required  the  use  of  rubber  gloves. 
The  plaintiff  would  exculpate  her  intestate  by  the  contentions,  first,  that 
he  could  not  do  his  work  with  hands  so  gloved  as  to  protect  him ;  and, 
second,  that  the  defendant  who  was  the  intestate's  master  had  waived 
the  rule.  There  is  testimony  to  support  the  first  proposition.  But 
even  if  such  testimony  is  to  be  fully  credited,  yet  it  did  not  establish 
clearly  that  the  hands,  when  gloved,  could  not  use  a  hook  or  some  sim- 
ilar article  in  a  part  of  such  work,  and  it  must  be  remembered  that  the 
proof  permits  the  inference  at  least  that  the  intestate  was  shocked  at  a 
stage  of  work  when  he  was  using  instruments  or  a  scissors.  I  think, 
then,  that  this  proof  did  not  justify  the  absolution  of  the  intestate  from 
negligence  in  the  omission  to  use  rubber  gloves  at  the  time  he  received 
the  fatal  shock.  See  Cullen  v.  N.  S.  M.  R.  Co.,  114  N.  Y.  45,  20  N.  E. 
831 ;  La  Croy  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  132  N.  Y.  570,  30  N.  E. 
391 ;  Sheridan  v.  L.  I.  R.  R.  Co.,  40  App.  Div.  381,  57  N.  Y.  Supp. 
1075. 

[2]  In  our  former  opinion  we  held  that  there  was  not  sufficient 
proof  that  the  rule  which  required  the  precaution  of  rubber  gloves  had 
been  disregarded,  to  the  knowledge  and  consequently  with  the  acquies- 
cence of  the  master.  The  custom  or  usage  of  an  habitual  violation  or 
disregard  of  a  rule,  upon  which  rests  the  doctrine  of  waiver  by  the 
master,  is  confined  to  the  conduct  of  the  master's  employes.  Labatt 
on  Master  and  Servant  (2d  Ed.)  vol.  3,  p.  3011.  The  court  told  the 
jury  that  there  was  no  direct  evidence  that  the  master  knew  that  the 
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splicers  never  used  gloves,  but  that  if  the  splicers  had  done  so  for  a 
long  period  the  jury  were  to  say  whether  the  inference  would  be  that 
the  master  must  have  known  of  such  omissions.  Several  present  or 
former  employes  of  the  master  testify  that  they  never  knew  of  a  splic- 
er's use  of  gloves  in  doing  this  kind  of  work.  The  periods  of  their 
observation,  respectively,  were  sufficient,  if  mere  lapse  of  time  were 
always  the  test.  But,  as  was  said  in  Cameron  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  145  N.  Y.  400,  40  N.  E.  1,  it  is  not;  but  other  considerations 
may  well  be  of  moment  in  determination  oit  the  master's  knowledge 
and  consequent  acquiescence.  It  seems  to  me  that  in  the  case  at  bar, 
as  in  Cameron's  Case,  supra,  it  is  pertinent  to  ask  how  was  the  master 
to  know  of  the  habitual  violations  of  the  rule?  And  the  conditions 
which  moved  the  court  to  exculpate  the  .master  from  an  imputation  of 
negligence  in  Cameron's  Case,  supra,  are,  to  my  mind,  fully  as  favor- 
able in  the  case  at  bar.  The  intestate  dealt  with  emergencies,  due  to 
accidents  at  different  and  unforeseen  places  along  the  lines  of  the  de- 
fendant. The  work  at  these  places  required  him  to  ascend  to  the  wires, 
and  presumably  to  work  alone  and  free  from  observation  or  inspection. 
There  was  no  proof  that  there  was,  or  that  there  could  be,  any  oppor- 
tunity for  observation  or  inspection  by  the  master  to  ascertain  whether 
the  servant,  before  he  went  about  his  work,  put  on  the  gloves  required 
by  the  rule.  When  the  master  had  made  this  plain  and  positive  rule, 
which  the  servant  must  have  known  was  to  protect  him  from  lethal 
danger,  which  was  always  possible  in  such  work,  had  the  master  any 
reason  to  surmise  that  the  intestate,  rather  than  glove  his  hands,  would 
disregard  the  rule  to  the  peril  of  his  life?  My  inquiry  is  along  the 
line  of  that  made  by  the  court  in  Cameron's  Case,  supra.  Without 
passing  upon  the  other  features  of  the  case,  I  advise  a  reversal. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted; 
costs  to  abide  the  event.    All  concur. 


In  re  DEJL  G&KOVESB'S  WILI* 

(Supreme  Court,  Appellate  DItIsIod,  Second  Department    July  30,  1915.) 

Wilis  «=>191 — Iitpubd  Revocation — Makriaob  and  Bibth  ot  Issue — Sub- 

SEQUKNT   ACQtllSITlON    OF  PBOPERTy. 

Decedent  Estate  Law  (Consol.  Laws,  c.  13)  §  35,  providing  that  If,  after 
the  making  of  any  will  disposing  of  the  whole  estate,  the  testator  shall 
marry  and  have  issue,  and  the  wife  or  Issue  of  such  marriage  shall  be 
living  at  the  testator's  death,  the  instrument  will  be  deemed  revoked, 
unless  provision  shall  have  been  made  for  such  issue  by  some  settlement, 
or  unless  such  Issue  shall  be  provided  for  in  the  will,  or  mentioned  there- 
in so  as  to  show  an  intention  to  make  such  provision,  and  that  no  other 
evidence  to  rebut  the  presumption  of  revocation  shall  be  received,  was 
not  rendered  inapplicable  by  the  fact  that  subsequently  to  the  execution 
of  his  will,  purporting  to  dispose  of  his  whole  estate,  tlie  testator  acquired 
oUier  property. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  {g  469-178 ;  Dec.  Dig. 
«=»191.] 

Appeal  from  Order  of  Surrogate,  Kings  County. 

^=3For  other  cues  lee  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Disesta  *  Indana 
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The  motions  of  Joseph  Del  Genovese  for  leave  to  renew  an  applica- 
tion to  open  a  decision  and  decree  refusing  probate  of  the  will  of  Vir- 
gilio  Del  Genovese  having  been  denied,  said  movant  appeals.  Order 
affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  PUTNAM,  JJ. 

William  H.  Hamilton,  of  New  York  City  (Norman  C.  Conklin,  of 
New  York  City,  on  the  brief),  for  appellant. 

Walter  Carroll  Low,  of  New  York  City,  for  respondent  Fidalma  Del 
Genovese. 

Outerbridge  Horsey,  of  New  York  City,  for  respondent  Francesca 
Del  Genovese. 

PUTNAM,  J.  Virgilio  Del  Genovese  in  1886  made  a  will,  which 
purported  to  bequeath  $10,000  to  his  brother  Joseph,  the  present  ap- 
pellant. He  married  thereafter,  and  this  marriage  legitimized  his 
daughter  Francesca.  In  January,  1907,  he  died  resident  of  Kings 
county.  By  reason  of  the  statutory  revocation  by  the  marriage  and 
birth  of  issue,  the  will  has  been  denied  probate.  The  original  contest 
turned  on  the  marriage,  as  Mrs.  Genovese's  prior  marriage  raised  a 
question  whether  this  earlier  status  had  been  legally  dissolved.  Mat- 
ter of  Del  Genovese,  56  Misc.  Rep.  418,  107  N.  Y.  Supp.  1033.  A  de- 
cree was  made  on  December  19,  1907,  refusing  probate  of  the  will, 
which  was  unanimously  affirmed  here.  136  App.  Div.  894,  120  N.  Y. 
Supp.  112L 

Pending  this  appeal,  and  in  April,  1908,  appellant  had  made  an  ap- 
plication to  open  this  decree,  so  as  to  grant  a  new  trial  and  a  rehearing 
of  the  issues,  and  "an  opportunity  to  offer  testimony  and  proofs  as 
to  the  value,  amount,  and  extent  of  the  real  and  personal  estate  of 
which  the  said  Virgilio  Del  Genovese,  now  deceased,  died  seized  and 
possessed,  and  to  establish  the  extent  thereof  in.  excess  of  $10,000,"  to 
show  that  only  a  portion  of  said  estate  of  said  decedent  was  disposed 
of,  and  said  alleged  will  was  not  revoked.  This  application  was  denied 
by  the  surrogate,  after  hearing,  and  no  appeal  was  taken  therefrom. 

Thereafter  matters  rested  until  January,  1915,  when  the  appellant 
again  renewed  this  earlier  application  to  reopen  the  decree  and  go  into 
the  value  of  the  estate,  and  to  show  probable  assets  or  claims  approxi- 
mating $80,000  against  the  government  of  Venezuela.  The  petition 
stated  that  another  brother,  Alfredo,  had  formerly  represented  to  ap- 
pellant that  the  estate  was  insolvent,  but  that  thereafter  the  government 
of  Venezuela,  through  the  United  States,  had  actually  paid  over  to  the 
administratrix  the  sum  of  $70,000.  Other  averments  of  the  property 
of  the  estate  were  set  forth.  After  a  hearing  this  application  was  de- 
nied by  order  of  the  surrogate  dated  March  31,  1915,  from  which  the 
petitioner  has  taken  this  appeal. 

The  extraordinary  laches  of  appellant  were  perhaps  grounds  to 
deny  the  leave  to  renew  his  motion  made  and  denied  in  1908,  but  we 
are  clear  that  the  denial  was  correct  on  the  merits.  Although  the  ante- 
nuptial will  had  no  residuary  clause,  and  did  not  say  that  the  $10,000 
legacy  exhausted  the  testator's  estate  at  the  time  of  execution,  it  is 
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not.  controverted  that  he  will,  when  made,  disposed  of  quite  the  whole 
estate  as  it  then  existed.  It  is  argued,  however,  that,  as  wills  are  am- 
bulatory, the  state  of  things  determining  this  question  is  to  be  taken 
as  at  decedent's  death.  But  this  does  not  apply  to  the  revocation  im- 
plied by  law  from  marriage  and  the  birth  of  a  child. 

Decedent  Estate  Law,  section  35  (Laws  of  1909,  ch.  18  [Consol. 
Laws,  c.  13])  provides : 

"Revocation  by  Marriage  and  Birth  of  Issue.  If  after  the  making  of  any 
will,  disposing  of  the  whole  estate  of  the  testator,  such  testator  shall  niarrK 
and  have  Issue  of  such  marriage,  bom  either  In  his  lifetime  or  after  his  death, 
and  the  wife  or  the  Issue  of  such  marriage  shall  be  living  at  the  death  of  Iha 
testator,  such  will  shall  be  deemed  revoked,  tmless  provision  shall  have  been 
made  for  such  Issue  by  some  settlement,  or  unless  such  issue  shall  be  provided 
for  in  the  will,  or  in  such  way  mentioned  therein,  as  to  show  aa  intention  not 
.  to  make  such  provision ;  and  no  other  evidence  to  rehut  the  presumption  of 
such  revocation  shall  be  received." 

The  steps  in  accepting  this  doctrine  of  implied  revocation  by  mar- 
riage and  birth  of  children,  borrowed  from  the  civil  law,  are  set  fortli 
in  Brush  v.  Wilkins,  4  Johns.  Ch.  506,  519,  as  far  as  the  law  stood  in 
1820.  Kent,  Chancellor,  there  showed  that  the  common-law  .courts  had 
at  fii'st  been  reluctant  to  follow  this  inference  of  intention.  The  pre- 
sumption of  revocation  by  such  family  changes,  however,  might  be 
then  rebutted  by  parol  evidence.  This,  however,  he  regarded  as  dan- 
gerous, saying : 

"Courts  would  be  running  the  hazard  of  subBtltatlng  th^r  will  for  that  of 
the  testator." 

In  this  state  of  the  law,  the  revisers  in  1828  put  in  the  clause  exclud- 
ing all  evidence  to  rebut  the  presumption  of  revocation  except — (a) 
unless  a  provision  be  made  for  such  issue  by  some  settlement;  or  (b) 
unless  the  issue  are  provided  for  in  the  will ;  or  (c)  in  such  way  men- 
tioned as  to  show  an  intention  not  to  make  such  provision.  2  Rev. 
Stat.  p.  64,  §  43.    In  their  original  note,  the  revisers  explained: 

"Marriage  and  the  birth  of  Issue  have  long  been  held  In  England  to  (^>erate 
as  a  presumptive  revocation  of  a  will  previously  made;  but  there  has  been 
much  Iltip;atiou,  and  there  is  still  much  uncertainty.  In  regard  to  some  of  the 
qualifications  of  the  rule.  In  4  Johns.  Ch.  506,  Chancellor  Kent  applied  the 
rule  to  a  case  before  him,  and  discussed  some  of  the  doubtful  points  above 
alluded  to.  The  importance  of  the  principle  itself,  and  the  doubts  that  are 
connected  with  it,  have  Induced  the  revisers  to  prepare  the  above  section,  In 
which  they  have  endeavored  to  state  the  rule  as  now  recognized  by  the  courts, 
and  to  incorporate  in  it  all  the  circumstances  which.  In  their  judgment,  ought 
to  be  admitted,  to  repel  so  Just  and  reasonable  a  presumption.  Whether  ptarol 
evidence  is  admissible  to  rebut  the  presumption,  Is  doubted  by  Chancellor  Kent 
In  the  case  referred  to ;  but  Its  admissibility  seems  to  be  established  by  recent 
decisions  in  England.  Such  evidence,  In  cases  of  this  sort,  must  always  be  dan- 
gerous, and  is  therefore  excluded  by  the  revisers."  3  Rev.  Stat  (2d  Ed.,  1836) 
Appendix,  p.  631. 

It  is  the  change  by  marriage  and  parenthood  that  the  law  presumes 
were  not  in  the  mind  of  the  maker  of  the  antenuptial  testament.  If 
this  question  were  to  remain  in  suspense,  so  that  the  will  might  still  be 
revived  by  a  later  windfall  augmenting  the  estate,  then  there  would  be 
no  certainty  in  the  rule  of  testacy.  IJnder  our  statute,  marriage  and 
parenthood  do  not  raise  a  presumption  of  an  intention  to  revoke,  but 
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are  in  themselves  a  revocation,  unless  express  provision  be  made  in 
view  of  the  new  duties  arising  from  the  changed  relation. 

After  much  deliberation,  it  has  been  settled  that  the  rules  applicable 
have  reference  to  the  existing  state  of  facts  at  the  time  the  will  itself 
was  made.  Israeli  v.  Rodon,  2  Moore,  P.  C.  51.  It  follows  that  subse- 
quent acquisition  of  property,  and  an  augmenting  of  the  estate  after 
the  execution  of  such  antenuptial  will,  cannot  prevent  this  revocation, 
which  rests  on  the  situation  when  the  will  was  executed.  Marston 
V.  Roe,  dem.  Fox,  8  Ad.  &  Ellis,  14.  Mere  accumulation  of  property 
in  addition  to  that  possessed  at  the  date  of  the  antenuptial  will  cannot, 
upon  any  ground  of  reason,  be  considered  as  a  "provision"  made  by 
the  testator  for  the  new  dependents  upon  him  as  a  husband  and  father. 
Baldwin  v.  Spriggs,  65  Md.  373.  5  Atl.  295. 

Even  before  the  New  York  statute  took  effect,  an  increase  of  the 
testator's  property  did  not  prevent  this  implied  revocation.  In  a  case 
of  marriage  and  birth  of  children,  and  death  in  1807,  Bronson,  J.,  held 
the  will  had  been  revoked  by  implication  of  law,  and  ordered  a  new 
trial.  On  such  new  trial,  proof,  inter  alia,  was  offered  that  the  testa- 
tor was  seized  of  other  real  estate  besides  the  premises  in  question,  of 
the  value  of  $4,000  in  the  whole,  but  this,  with  other  evidence,  was  ex- 
cluded and  such  exclusion  was  affirmed.  Havens  v.  Van  Den  Burgh, 
1  Denio,  27,  31,  32.  Revocation  in  such  circumstances  works  no  hard- 
ship. It  brings  about  a  descent  and  distribution  under  the  just  and 
politic  rules  prescribed  for  intestacy  and  aimed  for  the  care  and  pro- 
tection of  children. 

Under  the  prohibition  of  our  statute,  therefore,  proof  of  increased 
property  after  the  making  of  the  will  cannot  avail  to  repeal  the  statutory 
rule  to  revoke  a  disposing  testament  not  being  made  in  view  of  mar- 
riage and  parenthood,  with  no  provision  in  the  will,  or  out  of  it,  looking 
to  such  duties.  The  surrogate,  therefore,  rightly  denied  the  appellant's 
motion. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


WENZEL  V.  PATRICK  RYAN  CONST.  CORPORATION. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  30,  1915.) 

1.  Master  and  Servant  ie=»252 — Intcbt  to  Sebvant— Notice  under  Employ- 
ers' IjIability  Law— Sufficiency. 

A  notice,  served  by  plaintiff  on  her  intestate's  employer,  was  sufficient 
as  a  notice  of  the  time,  place,  and  cause  of  injury,  under  tlie  employers' 
liability  provisions  of  the  Labor  Law  (Oonsol.  Laws  c.  31,  §§  200-204), 
where  It  stated  that  the  injury  occurred  June  17,  1913,  on  a  particular 
track  on  which  defendant's  cars  and  engines  were  being  operated,  that 
the  Intestate  was  crushed  between  two  cars  while  coupling  them,  because- 
of  the  temporary  use  of  a  chain  coupling,  Instead  of  a  rigid  bar,  which 
would  have  prevented  the  cars  from  coming  together  and  causing  the 
injury,  and  that  the  Injury  was  due  in  part  to  the  action  of  defendant's 
superintendent  in  causing  the  chain  to  be  used, 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Oent  Dig.  {  806; 
Dec.  Dig.  <8ss>26S.] 

4a>For  other  caaas  gee  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes. 
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2.  Masteb  and  Sebvant  4=9240 — ^Injxtbt  to  Sebvai^t— GoirraiBUTOBT  Neou- 

OENCE. 

Where  a  brakeman,  employed  on  a  train  used  In  drawing  materials  for 
making  concrete,  acquiesced  in  the  substitution  of  a  chain  as  a  coupling 
between  the  cars  for  a  bar  whlcbi  was  being  repaired,  and  while  between 
'  the  cars  signaled  the  engineer,  who  was  governed  by  his  directions,  to 
back  the  engine,  whereby  he  was  crushed  between  the  cars  and  killed, 
he  was  guilty  of  contributory  negligence,  barring  recovery  for  his  death, 
regardless  of  whether  defendant  was  negligent  tn  furnishing  the  chain 
and  directing  its  use. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  if  751- 
756 ;  Dea  Dig.  «8=»240.] 

3.  Tbiai,  9=s>141 — DiBECTiNo  Vebdict— Undisputed  Evidence. 

Where,  In  an  action  for  the  death  of  an  employe,  the  nnoontradlcted 
evidence  showed  that  he  was  guilty  of  contributory  negligence,  there  was 
no  question  for  the  jury. 

[Kd.  Note. — For  other  cases,  see  Trial,  Oent  Dig.  {  336 ;  Dea  Dig.  «=» 
141.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Florence  Wenzel,  as  administratrix  of  William  Wenzel, 
deceased,  against  the  Patrick  Ryan  Construction  Corporation.  Frwn 
judgment  for  plaintiff,  and  the  denial  of  new  trial,  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City,  for  appellant. 
John  M.  Ward,  of  New  York  City  (Arthur  D.  Kinney,  of  New  York 
City,  on  the  brief),  for  respondent 

RICH,  J.  This  appeal  is  from  a  judgment,  in  favor  of  the  plaintiff 
in  an  action  to  recover  for  the  death  of  plaintiff's  intestate,  alleged  to 
have  been  caused  in  consequence  of  the  defendant's  negligence,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial. 

The  accident  occurred  on  the  Long  Island  side  of  the  East  River, 
where  the  defendant  was  doing  the  concrete  work  connected  with  the 
building  of  piers  for  a  railroad  bridge  across  the  river.  The  deceased 
had  been  in  defendant's  employ  about  nine  days  preceding  the  acci- 
dent, as  brakeman  on  a  train  composed  of  an  engine  and  one  or  two 
cars,  used  in  drawing  materials  for  making  concrete.  The  track  upon 
which  the  train  was  operated  was  in  the  form  of  a  Y,  the  arms  of 
which  were  from  30  to  50  feet  long,  one  running  to  the  bins  contain- 
ing material,  the  other  to  the  mixer.  The  methwl  of  transferring  the 
materials  from  the  bins  to  the  mixer  was  as  follows : 

In  the  mornings,  two  cars,  the  end  one  loaded,  the  one  next  to  the 
engine  empty,  formed  the  first  train;  the  cars  were  connected  with 
each  other  and  with  the  engine  by  a  heavy  piece  of  iron,  from  3  to  3V^ 
feet  long,  flattened  at  the  ends,  with  holes  at  either  end  to  receive  the 
coupling  pins.  The  engine  would  haul  the  two  cars  composing  the 
first  train  to  a  point  beyond  the  junction  of  the  Y,  the  switch  at  that 
point  was  thrown,  the  loaded  car  was  shunted  or  kicked  on  its  way 
to  the  mixer,  the  empty  car  returned  to  the  bins,  where  the  car  was 

4=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  4  Indsxei 
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loaded  with  material,  and  thereafter  during  the  day  a  loaded  car  was 
drawn  to  the  switch,  backed  from  there  to  3ie  mixer,  and  the  unloaded 
car  standing  there  coupled  to  it.  The  engine  then  hauled  the  two  cars 
to  the  switch,  where  they  were  uncoupled,  the  empty  car  kicked  onto 
the  inclined  arm  of  the  Y  leading  to  the  bins,  over  which  it  ran  of 
its  own  momentum,  while  the  loaded  car  was  pushed  to  the  mixer, 
where  it  was  left,  the  engine  returning  to  the  bins  for  the  empty  car 
when  loaded. 

This  had  been  the  method  of  work  during  the  time  the  deceased  had 
been  in  defendant's  employ.  The  cars  were  8  feet  wide,  9  feet  high, 
and  about  22  feet  long.  The  decedent  gave  the  signals  or  oral  direc- 
tions to  the  engineer,  which  controlled  the  movement  of  the  train 
so  far  as  going  ahead  or  backing  was  concerned,  and  the  engineer  in 
such  respects  acted  solely  under  his  direction  and  in  obedience  to  the 
signals  or  directions  so  given  to  him.  On  the  morning  of  the  accident 
it  was  found  that  one  of  the  coupling  irons  needed  repairing,  and  it 
was  sent  to  the  Uacksmith  shop  for  that  purpose.  Oakley,  defendant's 
concrete  foreman,  whose  duty  it  was,  among  other  things,  to  attend 
to  the  loading,  unloading,  and  the  movement  of  the  cars  between  the 
bins  and  mixer,  testified  that  he  asked  Sapp,  defendant's  assistant 
superintendent,  whether  he  should  shut  down  and  wait  for  the  coupling 
iron,  or  put  a  chain  on,  and  was  told,  "You  can  use  a  chain,  if  you 
are  careful."  Thereupon  the  deceased  assisted  Oakley  in  connecting 
the  cars  with  a  chain,  and,  after  Oakley  had  cautioned  the  engineer 
to  use  care,  the  train  proceeded.  The  train  reached  the  switch  with 
the  loaded  car  next  to  the  engine,  where  it  came  to  a  full  stop.  The 
deceased  went  in  between  the  two  cars,  in  which  position  he  could 
not  see  or  be  seen  by  the  engineer,  in  order  to  uncouple  them,  so  that 
the  empty  car  could  be  kicked  back  to  the  bins ;  and  while  in  that  place 
the  engineer  backed  the  train  and  the  deceased  was  crushed  between 
the  two  cars.  The  engineer  and  a  young  person  who  was  on  the 
empty  car  both  testify  that  the  deceased  gave  direction  for  the  train 
to  back. 

The  plaintiff's  contention  is  that  the  chain  provided  was  not  a  safe, 
suitable,  or  proper  appliance,  in  view  of  tlie  known  use  to  which  it 
was  to  be  put  and  the  known  manner  in  which  the  work  was  being 
done.  No  question  as  to  its  being  suitable  or  safe  as  a  chain,  or  mere 
coupling,  is  raised ;  but  the  plaintiff  invokes  the  rule  declared  by  this 
court  in  Lipstein  v.  Provident  Loan  Society,  154  App.  Div.  732,  739, 
139  N.  Y.  Supp.  799,  and  followed  in  Kerwin  v.  Long  Island  Railroad 
Co.,  157  App.  Div.  898,  142  N.  Y.  Supp.  1125,  that  the  fact  that  an 
appliance  used  was  sound  and  mechanically  perfect,  viewed  as  an  ap- 
pliance apart  from  the  manner  of  its  user,  does  not  relieve  a  defendant 
from  liability,  if  in  fact  it  was  not  suitable  and  safe  in  view  of  the 
use  to  which  it  was  applied,  considering  reasonable  safety  to  those  ob- 
liged to  use  it. 

The  learned  trial  court  submitted  three  questions  to  the  jury :  First, 
whether  the  chain  which  was  being  used  at  the  time  of  the  accident 
was  a  reasonably  safe  and  suitable  appliance  for  fastening  the  cars 
together ;  second,  whether  its  user  was  negligently  directed  by  a  super- 
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intendent  or  employe  of  the  defendant  exercising  control  and  author- 
ity; and,  third,  whether  the  deceased  assumed  the  risk  of  its  use,  or 
was  chargeable  with  contributory  negligence  in  its  user.  These  ques- 
tions were  resolved  in  favor  of  the  plaintiff,  and  a  verdict  rendered 
accordingly. 

[1]  The  complaint  alleged  a  cause  of  action  both  at  common  law 
and  under  the  statute.  The  answer  admits  service  of  the  notice,  but 
denies  its  sufficiency  "as  a  notice  of  the  time,  place,  and  cause  of  in- 
jury under  the  employers'  liability  provisions  of  the  Labor  Law." 
After  resting  her  case  the  plaintiff  offered  the  notice  in  evidence,  pur- 
suant to  the  suggestion  of  the  court  that  the  answer  simply  admitted 
its  receipt,  which  was  objected  to  upon  the  ground  that  the  stated  "fail- 
ure to  promulgate  rules  and  regulations,  to  give  a  warning,  and  the 
charge  of  negligence  in  regard  to  employing  an  incompetent  engineer, 
are  inadmissible  under  the  Employers'  Liability  Act."  The  objection 
was  overruled  and  the  notice  received  in  evidence,  the  court  saying : 

"They  have  not  put  In  a  bit  of  testimony  In  regard  to  that.  I  will  hold  this 
case  down  to  the  point  they  claim  here  In  regard  to  the  alleged  defect  of 
coupling,  and  the  action  of  the  alleged  superintendent  That  Is  all  they  can 
go  to  the  jury  on.  I  will  admit  it  for  that  purpose^  and  give  you  an  ex- 
ception." 

The  case  was  accordingly  submitted  as  one  arising  under  the  statute. 
The  defendant  now  contends  that  this  exception  presents  reversible 
error,  arguing  that  the  notice  simply  states  common-law  grounds  of 
negligence,  with  the  single  exception  of  a  general  allegation  that  the 
injuries  were  caused  by  "the  negligence  of  the  person  or  persons  then 
and  there  intrusted  by  you  and  charged  with  and  exercising  the  duties 
of  superintendence  over  the  work  performed  by  my  said  husband," 
which  it  is  insisted  is  insufficient,  and  its  admission  as  a  notice  given 
to  create  a  statutory  liability  consequently  incompetent.  No  objection 
was  taken  by  answer  or  during  the  trial  to  the  sufficiency  or  compe- 
tency of  the  notice  upon  the  grounds  now  argued.  The  defendant  was 
fully  and  specifically  apprised  by  plaintiff's  notice  that  the  time  of 
her  intestate's  injury  was  June  17,  1913;  the  place,  the  track  upon 
which  defendant's  cars  and  engine  (used  in  its  work  in  connection  with 
the  construction  of  the  bridge  being  built  from  Astoria  across  Hell 
Gate,  for  carrying  stone  and  cement  from  a  hopper,  on  the  east  bank 
of  the  river)  were  being  operated  at  a  point  on  the  northeasterly  side  of 
the  line  of  the  bridge,  between  Van  Alst  avenue  on  the  southeast  and 
the  river  on  the  northwest ;  the  cause,  being  crushed  between  two  cars 
while  engaged  in  uncoupling  them,  because  of  the  temporary  use  of  a 
chain  coupling,  instead  of  a  rigid  bar,  which  would  have  prevented 
the  cars  from  coming  together  in  such  a  way  as  to  cause  the  injury, 
and  that  at  least  one  of  the  negligent  acts  alleged,  upon  which  liability 
was  predicated,  was  that  of  superintendence.  This  was  all  that  the 
statute  required,  and  I  think  the  contention  is  without  merit. 

[2]  The  appellant  further  contends  that  there  was  no  proof  war- 
ranting the  finding  that  the  chain  used  was  not  a  reasonably  safe  ap- 
pliance, when  properly  and  carefully  used,  and  that,  if  the  proof  is 
sufficient  to  warrant  such  a  finding,  it  necessarily  establishes  that  the 
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decedent,  in  directing  the  engineer  to  back  the  train  while  he  was  b<s 
tween  the  cars,  was  guilty  of  contributory  negligence,  and  that  its 
exception  to  the  refusal  of  the  court  to  nonsuit  presents  reversible  er- 
ror. To  meet  this  contention,  the  respondent  argues  that  the  chain  fur- 
nished was  a  defect  in  the  condition  of  the  plant  under  the  provisions 
of  subdivision  1  of  the  Employers'  Liability  Act,  and  that,  in  connection 
with  the  negligent  act  of  superintendence,  establishes  the  liability  of  the 
defendant  under  said  statute.  This  argument  overlooks  the  fact  that 
liability  arises  only  when  the  injured  employe  "is  himself  in  the  exer- 
cise of  due  care  and  diligence  at  the  time"  of  his  injury.  It  is  undisput- 
ed that  the  deceased  was  the  person  in  charge  of  the  movements  of  the 
train,  and  that  the  engineer  was  governed  by  his  directions  and  signals 
in  its  operation.  He  assisted  in  coupling  the  cars  together  with  the 
chain  just  before  they  were  moved,  and  with  knowledge  of  the  obvious 
fact  that  the  chain  would  not  hold  the  cars  apart  if  the  engine  was 
backed,  and  that  they  would  have  to  be  uncoupled  in  order  to  follow 
the  usual  procedure  at  the  switch,  of  kicking  the  empty  cars  to  the 
bins,  assisted  in  preparing  and  used  the  appliance  without  protest,  and 
on  reaching  the  switch  went  between  the  cars,  and  while  in  that  posi- 
tion directed  the  engineer  to  back  the  train.  This  direction  caused  the 
injury,  and  deceased  is  himself  responsible  for  the  consequences  of 
that  direction. 

The  chain  coupling  was  perfectly  safe  in  all  the  movements  of  the 
train,  except  under  the  circumstances  in  which  this  accident  occurred. 
Under  the  system  in  use  by  the  defendant,  the  backing  of  the  train  be- 
came necessary  to  kick  the  empty  cars  from  the  switch  to  the  bins,  and 
it  was  necessary  that  they  should  be  first  uncoupled  from  the  loaded 
cars.  I  think  the  evidence  conclusively  establishes  that  it  was  not  only 
unnecessary  for  the  decedent  to  have  remained  between  the  cars  when 
directing  the  engineer  to  back  up,  but  exceedingly  and  manifestly  care- 
less. The  cause  of  the  accident  was  not  a  defect  or  insufficiency  in 
the  chain,  or  in  its  careful  and  proper  use,  but  resulted  from  the  unnec- 
essary and  careless  manner  in  which  the  deceased  endeavored  to  un- 
couple the  cars.  If  the  conditions  and  manner  of  operating  the  train 
were  such  as  to  charge  the  defendant  with  negligence  in  furnishing  the 
chain  and  directing  its  use,  the  decedent  was  plainly  guilty  of  contribu- 
tory negligence,  for  he  possessed  all  the  knowledge  that  his  employer 
had.    Marsh.  V.  Chickermg,  101  N.  Y.  396,  5  N.  E.  56. 

[3]  The  evidence  in  this  respect  being  uncontradicted,  the  question 
presented  was  one  of  law.  Seyford  v.  Southern  Pacific  Company,  159 
App.  Div.  870,  874j  145  N.  Y.  Supp.  22.  As  the  uncontroverted  facts 
preclude  a  recovery,  the  complaint  should  be  dismissed  on  the  merits. 

Judgment  and  order  reversed,  with  costs,  and  the  complaint  dis- 
missed oh  the  merits,  with  costs.    All  concur. 
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ITALIAN  SAVINGS  BANK  OF  CITY  OF  NEW  YORK  v.  LB  GRANGE  et  al. 
(Supreme  Conit,  Appellate  Diyision,  Second  Department    July  30,  1815.) 

1.  Vendor  and   Pubchaseb  €=3l91 — Executobt  Oontbact— Vendei'b  Right 

TO  Possession. 

Under  an  executory  contract  for  the  purchase  of  land,  the  buyer  has 
right  of  entry  and  immediate  possession,  being  looked  upon  as  the  owner 
In  equity,  under  the  doctrine  of  equitable  conversion,  whereby  the  vendor 
becomes  trustee  of  the  legal  title  for  the  vendee,  and  the  vendee  of  the 
unpaid  purchase  money  for  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  S{ 
383-395,  397;  Dec.  Dig.  «8=5>191.] 

2.  Vbndob  and  Pubchaseb  ^=3232 — Possession— Notice. 

One  In  the  possession  of  land  de  facto  and  of  right  may  Impute  knowl- 
edge of  that  possession  to  all  who  deal  for  any  interest  In  the  property ; 
the  fact  of  possession  putting  any  person  so  dealing  upon  Inquiry,  the 
means  of  knowledge  which  such  Inquiry  would  altord  being  regarded  as 
actual  notice  of  the  possessor's  claima 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  H 
640-645,  54&-562 ;    Dec.  Dig.  «=»232.]  . 

3.  Vendor  and  Pubchaseb  «=>232 — Bona  Fide  Pubchasebs—Noticb— "Pos- 

session" or  Vendee. 

"Possession"  under  an  executory  contract  of  sale,  which  will  entitle 
the  buyer  to  charge  persons  dealing  with  the  land  with  notice  of  his  claim 
thereto,  is  taking  control  and  appropriating  the  land  so  as  to  set  thereon 
marks  of  ownership  by  acts  not  casual  or  for  a  temporary  purpose,  such 
as  cultivating,  or  improving,  or  substantially  Inclosing  the  land,  or,  whve 
not  Inclosed,  using  It  for  the  occupant's  supply  of  fuel  or  fencing  timber. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  (f 
540-545,  548-562;   Dec.  Dig.  <8=>232. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Possession.] 

4.  Vendor  and  Pubchaser  «s>244 — Notice  bt  Possession  or  ElxKcmoBT 

Vendee. 

If  there  Is  any  difference  in  the  degree  and  strictness  of  proof  required 
of  adverse  possession  and  of  possession  by  the  executory  purchaser  of  land 
whereby  he  seeks  to  charge  others  with  notice  of  his  claim,  greater  strin- 
gency may  be  required  where,  by  the  statute  of  limitations,  possession 
may  become  the  root  of  a  hostile  title,  than  where  acts  of  occupancy  mere- 
ly serve  as  notice  of  an  existing  title  validly  obtained. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  S| 
609-611 ;  Dec.  Dig.  €=244.] 

5.  Vendob  and   Purchaser  <S=>232 — Possession  of  Executobt   Vendee   as 

Notice— SuFMciENCT. 

Where  purchasers  of  land  under  an  executory  coutradt  of  sale  put  up 
a  wire  fence  on  the  two  street  sides,  the  Inside  boundaries  having  been 
fenced  by  adjacent  neighbors,  and  one  of  them  went  on  the  premises 
nearly  every  day  and  the  other  was  often  there  and  filled  in  the  lots,  so  as 
gradually  to  raise  the  grade,  bringing  stones  thereon  for  a  foundation  of 
a  future  cellar,  and  planting  vines,  shrubs,  and  fruit  trees,  such  posses- 
sion of  the  buyers,  kept  up  for  seven  years,  was  sufficient  to  charge  those 
dealing  with  the  land  with  notice  of  their  claim  thereto. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {{ 
540-545,  548-562;   Dec.  Dig.  <g=»232.] 

6.  MoBTGAGES  ©=»  154— Mortgagee  as  Bona  Fide  Pubchaseb— Notice. 

Where  lots  owned  by  a  land  development  company  were  not  only  mort- 
gaged as  distinct  units,  but  the  purpose  and  fact  that  such  lots  were  for 

^s>For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  *  Indexes 
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separate  disposal  was  brought  home  to  the  mortgagee  by  his  covenant  to 
release  any  lot  from  the  mortgage  lien  upon  payment  of  $100,  snch  mort- 
gagee was  chargeable  with  notice  of  the  mortgagor  development  com- 
pany's practice  to  make  sales  of  snch  lots  to  householders. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent.  Dig.  {{  814-353 ;  Dec. 
Dig.  e=>lM.} 

7.  Vehdob  and  Pdbchaseb  €=3232 — Possession  of  Executobt  Vendee  Wosk- 
INO  Notice  of  Ci^uc— Necessity  fob  Residence. 

iRotlce  of  an  unrecorded  title  under  an  executory  contract  of  sale  may 
be  made  out  by  occupation  other  than  actual  residence. 

(Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {§ 
640-645,  548-562;   Dec.  Dig.  <S=»232.] 

Appeal  from  Special  Court,  Westchester  County. 

Action  by  the  Italian  Savings  Bank  of  the  City  of  New  York  against 
William  Lie  Grange  and  others.  Judgment  for  defendants  Campo- 
menosi,  and  plaintiff  appeals.    Affirmed.  • 

The  Halley  Land  &  Improvement  Company,  a  domestic  corporation,  was 
engaged  in  developing  and  disposing  of  building  lots  In  Harrison,  Westchester 
county.  Among  its  lands  under  development  were  two  building  lots,  Nos.  259 
and  260,  situated  at  the  corner  of  Halstead  avenue  and  EUrst  street.  On  June 
1,  1904,  Joseph  Campomenosl  and  wife,  who  carried  on  a  small  store  in 
Harrison,  contracted  to  buy  these  lots  for  $900.  They  paid  $50  down,  with 
an  agreement  to  complete  the  payments  by  equal  monthly  installments.  A 
contract  was  duly  executed,  by  which  the  land  company  agreed  on  final  pay- 
ment to  give  a  deed  with  warranty  and  full  covenants  for  conveying  the 
property,  with  a  policy  insuring  the  title,  which  contract,  however,  was  not 
recorded.  The  purchasers,  however,  entered  upon  their  new  purchase,  which 
lay  in  low  and  swampy  ground,  and  began  filling  in  the  depressed  parts,  rais- 
ing the  grade  approximately  to  ttiat  of  the  street  They  put  up  fences  and 
made  other  improvements.  The  vendees  also  paid,  the  taxes,  which  were 
assessed  in  their  names.  Meantime  they  continued  their  payments  until,  in 
August  1912,  they  had  fully  paid  for  these  lots,  when  they  received  a  full- 
covenant  deed  from  the  Halley  Land  &  Improvement  Company,  which  was 
recorded  on  August  29,  1912.  But  in  July  of  the  previous  year,  1911,  the 
Halley  Lcind  &  Improvement  Company  apparently  found  it  necessary  to  raise 
money,  and  requested  a  loan,  the  security  for  which  was  effected  by  means  of 
first  conveying  its  lots  (including  the  two  here  in  question)  to  an  employ^, 
the  defendant  William  Le  Orange,  who  executed  a  mortgage  to  one  Gilbert 
to  secure  the  sum  of  $10,000.  The  mortgage  covered  and  enumerated  in  all 
about  120  lots,  each  described  by  Its  lot  number  upon  maps  in  the  county 
register's  office.  The  usual  mortgage  bond  executed  by  Mr.  Le  Grange  carried 
this  indorsement  by  the  president  of  the  Halley  Company: 

"In  consideration  of  the  loan  of  $10,000  to  the  Halley  Land  &  Improvement 
Company  at  my  request  I  hereby  guarantee  punctual  payment  of  tlie  fore- 
going bond.    Matilda  Francolini." 

This  mortgage  was  recorded  July  24,  1911.  In  September  following  Mr. 
Gilbert  assigned  this  mortgage  to  plaintiff  by  a  recorded  assignment  The 
plaintiff  also  took  an  estoppel  certificate  from  the  Halley  Company.  When 
this  mortgage  was  being  foreclosed  in  August  1913,  the  defendants  Campo- 
menosl interposed  a  counterclaim,  asserting  their  equitable  ownership  under 
their  executory  purchase  of  June,  1904,  with  an  averment  that,  since  that 
time,  they  had  been  in  full  possession  and  had  inclosed  said  lots  with  a 
fence,  which  plaintiff  well  linew  prior  to  the  assignment  of  its  mortgage. 
They  therefore  asked  a  dismissal  of  the  foreclosure  complaint,  with  a  can- 
cellation of  the  mortgage,  so  far  as  it  affected  these  two  lots.  Upon  the 
plaintiff's  reply  to  this  counterclaim,  the  suit  was  severed  as  to  defendants 
Campomenosl. 

As  to  the  other  defendants,  the  suit  proceeded  to  a  deficiency  judgment 
for  $7,111.67.     After  a  trial ,  as  to  these  respondents,     the  court  at  Special 

4s>For  other  eases  M«wn«' topic  &  KBY-NUMBBR  in  all  Kejr-Nambered  Digests  A  ladaxss 


Digitized  by 


Google 


'816  154  NEW  YORK  SUPPLEMENT  (Sup.  Ct- 

Term  sustained  their  equities  arising  from  their  possession  of  the  lots,  with 
the  general  knowledge  of  such  ownership,  and  directed  a  cancellation  of  the 
mortgage  so  far  as  it  related  thereto,  and  adjudged  that  the  plaintiff,  together 
with  the  defendants,  other  than  the  Gampomenosis,  be  barred  from  aU  lien 
.on  these  two  lots.    From  this  Judgment  plaintiff  has  appealed. 

Argued  before  JENKS',  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  PUTNAM,  JJ. 

Robert  W.  Bernard,  of  New  York  City,  for  appellant 
Judson  G.  Wells,  of  New  York  City,  for  respondents. 

PUTNAM,  J.  [1,  2]  Under  an  executory  contract  of  purchase  of 
land,  the  buyer  has  a  right  of  entry  and  immediate  possession.  In 
equity  he  is  looked  on  as  the  owner,  under  the  doctrine  of  equitable 
(jonversion,  whereby  "the  vendor  becomes  the  trustee  of  the  l^pal 
title  for  the  vendee,  and  the  vendee  the  trustee  of  the  vendor  as  to  the 
unpaid  purchase  money."  Moyer  v.  Hinman,  13  N.  Y.  180,  188.  It 
has  long  been  accepted  law  that,  when  a  man  is  of  right  and  de  facto 
in  the  possession  of  land,  he  is  entitled  to  impute  knowledge  of  that 
possession  to  all  who  deal  for  any  interest  in  that  property.  His  pos- 
session puts  any  person  so  dealing  upon  inquiry.  When  such  inquiry 
becomes  a  duty,  the  means  of  knowledge  which  it  affords  are  regarded 
as  the  equivalent  of  actual  notice,  since  by  failing  to  inquire  such  a 
purchaser  or  mortgagee  is  visited  with  the  consequences  of  a  knowl- 
edge of  the  title  and  existing  rights  of  the  occupant.  Pendleton  v. 
Fay,  2  Paige,  202;  Trustees  of  Union  College  v.  Wheeler,  61  N.  Y. 
88;  Holmes  v.  Powell,  8  De  Gex,  M.  &  G.  572;  Hughes  v.  United 
States,  4  Wall.  232,  18  L.  Ed.  303 ;  Phelan  v.  Brady,  119  N.  Y.  587,  23 
N.  E.  1109,  8  ly.  R.  A.  211;  City  Bank  of  Bayonne  v.  Hocke,  unoffi- 
cially reported  in  153  N.  Y.  Supp.  731. 

[3]  What  acts  constitute  such  possession  of  town  lots  unbuilt  upon, 
of  the  character  here  involved  ?  Possession  generally  is  taking  control 
and  appropriating,  so  as  to  set  on  the  lands  some  mark  of  ownership, 
by  acts  not  casual  or  for  a  temporary  purpose.  To  enter  lands  to  cut 
grass,  to  pasture  the  fields,  to  fell  timber,  may  be  trespasses,  and  there- 
fore hardly  suffice  to  show  legal  possession.  Acts  of  adverse  posses- 
sion under  a  written  instrument  are  where  land  has  been  usually  cul- 
tivated or  improved,  or  substantially  inclosed ;  or,  if  not  inclosed,  has 
been  used  for  the  supply  of  fuel,  or  of  fencing  timber,  either  for  pur- 
poses of  husbandry  or  for  the  occupant's  ordinary  use.  Code  Civ. 
Proc.  §  370. 

[4]  Appellant,  however,  contends  that  this  adverse  possession, 
which  ripens  into  title  in  20  years,  is  essentially  different  from  the  acts 
of  a  lot  purchaser  in  possession  as  against  a  mortgagee.  The  acts  of 
a  purchaser  in  possession  are  such  as  evince  a  purpose  of  ownership. 
Even  if  such  possession  has  recently  begun,  it  may,  to  a  buyer  or  in- 
cumbrancer, indicate  the  occupant's  title.  If  there  be  any  distinction 
in  degree  of  strictness  of  proof,  greater  stringency  may  be  required 
in  the  instance  where,  by  the  statute  of  limitations,  possession  is  in 
the  course  of  becoming  the  root  of  a  hostile  title,  than  where  acts  of 
occupancy  merely  serve  as  notice  of  an  existing  title  already  validly 
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obtained.'  The  latter  acts  are  merely  "such  as  apprise  tht.  ptiblic  that 
the  land  has  been  appropriated  and  occupied. 

[5]  The  respondents'  acts  here  were:  In  1906 or  1908,  a  wire  fence 
was  put  up  aloi^  the  two  street  sides.  The  inner  boundaries  had  been 
fenced  by  the  adjacent  neighbors.  Along  the  street  the  respondents 
put  up  posts,  sometimes  pieces  of  iron  pipe,  with  wire  running  all 
around.  This  fence  was  stated  to  be  a  foot  and  a  half  high.  There 
were  also  sticks  and  pieces  of  branches  used.  Nearly  every  day  Mrs. 
Campomenosi  went  on  the  premises.  Her  husband  was  also  often 
seen  working  there.  There  was  also  a  filling  in  of  the  lots,  originally 
low  and  swampy,  so  as  gradually  to  raise  the  grade.  In  1906  stones 
were  also  brought  on  the  lots  for  foundation  of  a  future  cellar.  When 
some  were  remov«d  by  a  contractor,  one  Luppinacci,  Mrs.  Campomeno- 
si called  for  them,  whereupon  he  put  them  back.  Later  shrubs  were 
planted  there,  and  apple  and  peach  trees,  with  some  small  grape  vines. 
These  trees  were  testified  to  have  been  there  three  j^ears,  which,  if 
counted  from  date  of  the  trial,  would  extend  back  to  191 1.  In  Novem- 
ber, 1912,  respondents  contracted  to  build  a  house  there,  but  this  was 
subsequent  to  the  mortgage  in  suit.  All  of  this  evidence  stands  un- 
contradicted. 

It  is  a  fair  inference  that  in  July,  1911,  when  Le  Grange  gave  this 
mortgage,  the  mortgagee  had  constructive  notice  of  the  series  of  im- 
provements, of  the  process  of  gradually  filling  the  lots  and  grading 
them,  fencing  along  the  street  lines,  all  of  which  was  unmistakably  to 
better  the  lands  and  to  fit  them  for  residence.  The  fencing  seems  to 
be  quite  as  substantial  as  that  in  Barnes  v.  Light,  116  N.  Y.  34,  22  N. 
E.  441.  The  larger  foundation  stones  grouped  for  the  coming  cellar, 
with  the  planting  of  shrubs,  vines,  and  small  trees,  were  other  marks 
of  proprietary  ownership.  An  assertion  of  ownership  appeared  in  the 
demand  for  the  stones,  which  Luppinacci  respected,  and  caused  the 
foundation  stones  to  be  replaced. 

[8]  Respondents'  title,  as  distinguished  from  possession,  was  also 
manifested  by  the  lots  being  always  assessed  in  the  names  of  respond- 
ents, who  also  paid  the  taxes.  Such  marks  of  occupation  do  not  stand 
alone.  The  mortgage  itself  showed  the  name  and  business  of  a  land 
development  company,  by  the  recital  that  the  Halley  Land  &  Improve- 
ment Company  had  requested  the  loan. .  The  lots  were  not  only  mort- 
gaged as  distinct  units,  by  lot  numbers ;  but  the  purpose  and  fact  that 
such  lots  are  for  separate  disposal  is  brought  home  to  the  mortgagee 
by  his  covenant,  upon  the  payment  of  $100,  to  release  any  lot  from  the 
mortgage  lien.  The  mortgagee,  therefore,  is  chargeable  with  notice  of 
the  practice  of  making  sales  of  such  lots  to  householders.  Such  a  lot 
owner's  progress  in  improvements  carries  a  significance  greater  than 
like  improvements  in  a  field  or  in  a  forest  remote  from  the  passing 
view  of  the  public.  This  possession,  kept  up  for  seven  years,  amount- 
ed to  a  notice  to  the  mortgagee,  so  that  he  could  not  ignore  these  pat- 
ent facts  and  claim  to  be  a  bona  fide  owner.  In  the  words  of  Gibson, 
C.J.: 

"It  certainly  evinces  as  mnch  carelessness  to  purchase  without  having  - 
viewed  the  premises  as  it  does  to  purchase  without  having  searched  the 
xeglster."    Woods  v.  Earmere,  7  Watts  (Pa.)  382,  32  Am.  Dec  772. 
154N.T.S.— 52 
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See,  also,  Garbutt  v.  Mayo,  128  Ga.  269,  57  S.  E.  495,  13  L.  R.  A. 
(N.  S.)  58. 

This  meets  also  the  aj^ellant's  point  that  such  possession,  to  be 
available,  must  be  inconsistent  with  the  title  of  the  Mortgagor.  It  is 
not  shown  that  the  Halley  Land  &  Improvement  Company  was  itself 
engaged  in  grading  or  improving  any  such  sunken  lots.  The  absence 
of  such  testimony  left  in  full  force  the  inference  by  the  mortgagee  that 
it  was  the  vendees  who  were  thus  improving  under  their  purchase. 
The  outward  appearances,  therefore,  supported  the  exclusive  pos- 
session of  the  respondents,  which,  it  has  been  found,  was  well  known 
in  the  community. 

[7]  Counsel  urges  that  notice  of  an  unrecorded  title  is  not  made  out 
by  any  occupation,  short  of  actual  residence.  This  would  amount  to 
saying  that  inquiry  is  never  a  duty  when  buying  lots  that  are  unbuilt 
upon — a  doctrine  quite  beyond  support.  The  duty  of  inquiry  seems 
specially  to  rest  on  one  lending  money  to  such  a  Ijnd  development 
company,  whose  course  of  business  in  executory  contracts  of  sale  ex- 
poses the  vendees  to  lose  both  land  and  improvements  through  the 
lien  of  such  a  mortgage;  and  the  courts  should  not  mitigate  the  en- 
forcement of  this  duty  of  the  lender  as  against  innocent  vendees. 

A  clerical  error  in  the  sixth  finding  of  fact  should  be  corrected. 
The  plaintiff's  assignor  was  not  Le  Grange,  but  Frederick  N.  Gilbert. 
The  latter  portion  of  this  finding,  as  corrected  and  amended,  should 
read: 

"That  at  the  time  of  giving  the  mortgage  referred  to  In  the  complaint,  and 
hereinafter  described,  the  plaintiff's  assignor,  Frederick  N.  Gilbert,  could 
readily  have  ascertained  that  the  said  lots  were  owned  by  the  defendants 
Campomenosl  under  their  contract  with  the  Halley  Land  &  Improvement 
Company,  and  that  they  were  claiming  ownership  thereof  by  virtue  of  said 
contract,  which  ownership  was  manifested  by  an  open,  visible,  and  exclusive 
possession  thereof,  as  set  forth  In  the  two  preceding  findings  of  fact,  num- 
bered fourth  and  fifth." 

The  twenty-first  finding  of  fact  should  be  stricken  out  as  unneces- 
sary. 
The  judgment  is  therefore  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  HUSSEY  ▼.  WOODS,  Police  OomT. 
.Supreme  Court,  Appellate  Division,  Second  Department    July  30,  1916.) 

MUNICIPAI,    COBPOBATIONB    €=3l85 REMOVAL    OF   POUCIC    OlTICER — BBIBKBT— 

SumciENCT  or  Evidence. 

In  proceedings  before  the  police  commissioner  of  the  city  of  New  York 
for  the  removal  of  a  police  Inspector  for  taking  a  bribe  to  permit  a  sa- 
loon to  remain  open  on  Sunday  In  violation  of  law,  evidence  held  in- 
sufficient to  show  the  inspector's  guilt 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
492-50&;  Dea  Dig.  <8=»185.] 

Mills  and  Putnam,  JJ.,  dissenting. 

^s»For  other  cases  see  sam*  topic  A  KEY-NVMBER  In  «U  Kejr-Namberad  Digests  *  Ind«z«s 
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Certiorari  to  review  a  determination  of  Arthur  Woods,  as  Police 
Commissioner  of  the  City  of  New  York,  dismissing  James  E.  Hussey 
from  the  police  force.  Etetennination  annulled,  writ  sustained,  and  re- 
lator reinstated. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

Herbert  C.  Smyth,  of  New  York  City  (Francis  h.  Wellman  and 
Roderic  Wellman,  both  of  New  York  City,  on  the  brief),  for  relator. 

Edward  A.  Freshman,  of  Brooklyn  (Thomas  F.  Magner,  of  Brook- 
lyn, on  the  brief),  for  respondent. 

THOMAS,  J.  The  trial  was  conducted  with  dignity  and  fairness 
by  the  presiding  officer,  who  was  contented  to  act  as  a  judge,  undis- 
turbed by  the  zeal  of  a  prosecutor.  The  questions  have  been  presented 
to  this  court  with  the  frankness  that  gives  aid  to  the  court  and  pro- 
tects the  interests  involved.  The  final  question  here  is  whether  a  police 
inspector  may  be  legally  found  guilty  of  taking  a  bribe  to  protect  from 
police  interference  a  hotel  keeper  in  the  illicit  sale  of  liquor  (1)  upon 
evidence  of  the  manager  that  for  a  considerable  period  he  paid  money 
monthly  to  a  policeman  for  that  purpose,  and  of  the  policeman  that 
he  so  received  it  and  paid  it,  less  a  certain  percentage,  to  the  defend- 
ant, his  superior,  upon  the  understanding  that  such  protection  should 
be  continued;  (2)  upon  further  evidence  that  over  such  period  of 
time  the  hotel  manager  violated  the  law  and  was  not  disturbed.  Hus- 
sey was  the  inspector.  Wren  was  a  patrolman  assigned  to  the  inspec- 
tor's office.  Dougherty  was  the  manager  of  the  hotel.  The  testimony 
of  Wren  and  Dougherty  is  to  the  effect  that,  previous  to  Hussey's 
inspectorship,  there  had  been  the  same  payment  and  receipt  of  money, 
and  that  Wren  had,  with  a  deduction  for  himself,  paid  the  balance  of 
the  monthly  payment  of  $75  to  the  inspector,  and  that  the  practice  con- 
tinued after  Hussey  became  inspector,  from  the  late  fall  of  1909  to 
March,  1911.  If  Wren  should  be  believed,  the  defendant  was  guilty, 
and  was  properly  dismissed  from  the  force. 

Wren  by  legal  compulsion  gave  evidence  before  the  grand  jury, 
thereby,  by  his  view,  securing  immunity  from  punishment.  He  was 
not  indicted.  The  confessed  criminal  escaped  by  implicating  his  su- 
perior. Hussey  was  a  well-known  officer,  with  a  record  indicating  some 
offenses  of  a  disciplinatory  nature.  He  had  received  approval  as  an 
exemplary  officer  from  Mayor  Gaynor.  Upon  the  trial,  former  Police 
Commissioner  Baker  testified  to  his  appreciation  of  his  ability  and  in- 
tegrity, and  others,  who  as  officials  or  as  individuals  had  had  relations 
with  him,  commended  him.  But,  aside  from  this  opinion  of  others, 
he  was  a  man  without  the  stain  oi  a  known  bad  deed,  and  entitled  to 
the  merit  that  the  law  ascribes  to  such  a  person.  He  denied  what 
Wren  said  concerning  his  connection  with  the  money.  Who,  then, 
should  be  believed,  the  criminal  accuser,  or  the  man  of  good  repute  and 
character,  apparently  good  ?  I  do  not  need  to  use  the  expresson  "pre- 
sumption of  innocence,"  which  is  associated  so  intimately  with  crim- 
inal trials,  altliough  there  is  full  authority  for  employing  it  People 
ex  rel.  Kelly  v.  Waldo,  161  App.  Div.  731,  146  N.  Y.  Supp.  581.    But 
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■there  is  at  least  the  presumption  that  Hussey  was  an  honest  man.  As 
such,  his  testimony  must  be  preferred  to  that  of  a  dishonest  man — 3. 
criminal,  who  could  only  escape  by  accusing  another.  But  did  Hussey's 
testimony  impair  his  credibility  ?  I  find  nothing  that  so  affects  it.  By 
that  I  mean  that  what  he  said  as  a  witness  was  said  with  clearness  and 
with  apparent  candor.  Upon  its  face  it  reasonably  shows  zeal,  activity, 
and  persistency  in  pursuing  police  methods  to  discover  whether  liquor 
was  sold  illegally  at  the  Monument  Hotel,  conducted  by  Dougherty. 
But  it  is  urged  that  Wren  is  corroborated  because  Dougherty  was 
not  detected.  The  argument  is  that  he  did  not  succeed  in  discovering 
an  offense,  and  that  the  failure  is  evidence  that  he  was  protecting  the 
house  against  detection.  The  unsuccessful  are  apt  to  be  condemned, 
hut  failure  after  due  effort  does  not  impute  bad  motive,  or  tend  to 
prove  guilt.  Hussey,  as  the  record  shows,  used  the  methods  known  to 
the  police  department.  If  it  be  proved  that  they  were  not  sincere,  or 
that  Wren  or  Hussey  gave  warning  to  Dougherty,  then  the  activity 
goes  for  naught,  and  Hussey's  complicity  appears.  But  where  is  the 
evidence  of  insincerity,  and  where  of  warning  to  the  offender?  So 
it  comes  to  this :  That  there  was  no  detection  of  unlawful  liquor  sell- 
ing at  that  place,  although  hundreds  of  arrests  for  similar  offenses 
were  made  in  that  precinct  under  Hussey's  rule.  But  look  at  this  more 
closely.  Hussey  made  requisitions  for  and  obtained  men  not  known  to 
Dougherty.  They  tried,  and  also  failed.  Efforts  were  made  from  police 
headquarters,  and  failed.  Surely  Hussey  was  not  responsible  for  that 
But  what  impresses  me  most  of  all  is  that  at  present,  when  the  orders 
issued  by  Mayor  Gaynor  concerning  plain  clothes  men  and  arrests 
.  without  warrants  cannot  affect  the  efficiency  of  police  effort,  Dougherty 
is  violating  the  law  in  selling  liquor  on  Sunday  without  serving  meals, 
as  he  was  then.    Dougherty  testified : 

"Q.  And  who  do  you  pay  now?  A.  Nobody.  Q.  No;  now  you  are  not 
breaking  the  law,  now,  Sundays,  is  that  right?  A.  Well,  I  will  tell  you,  Coun- 
sellor ;  if  you  show  me  anybody  that  doesn't  break  the  law,  that  has  a  liquor 
saloon,  I  will  answer  your  question.  Q.  Well,  then,  you  are  doing  Just  the 
same  now  as  you  did  before?  A.  Doing  just  the  same.  Q.  Doing  just  the 
same  thing,  and  if  I  can  show  you  anybody  in  New  Xork  that  isn't  doing  the 
same  tiling,  then  you  won't  do  it?  A.  Yes ;  that  is  open  for  business  on  Sun- 
days, saloons,  I  mean.     Q.  Yes;    that  is  just  what  I  thought 

"Deputy  Commissioner  Godley:  The  difference  is  you  don't  pay  for  it  now. 
Is  that  it? 

"The  Witness:  No,  sir ;  I  don't  pay  anything.  Q.  You  get  Just  the  same 
without  paying  for  It?    A.  Yes,  sir ;  Just  the  same." 

Then  he  states  that  he  has  "been  getting  it"  without  paying  for  it 
for  a  year.  I  quote  this  evidence  to  prove  how  illogical  it  is  to  infer 
that  Hussey  was  guilty  because  he  did  not  discover  the  guilt  and  ex- 
pose the  offender  to  punishment,  when  the  accusing  offender  still  of- 
fends with  impunity  and  without  price,  and  testifies  to  it  before  a  head 
of  the  police  department  The  testimony  of  Mr.  Baker,  who  was 
police  commissioner  from  July,  1909,  to  October,  1910,  throws  con- 
siderable light  on  that  period  and  the  difficulties  that  beset  police  work. 
He  stated : 

"There  were  some  places  that  were  difficult  to  get.  I  am  free  to  say  that 
the  excise  law  wasn't  a  popular  law  in  New  YOTk  City,  and  Its  enforcement 
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was  never  considered  very  popular.    The  mayors  felt  the  same  way  about  It, 
,  and  the  police  commissioners,  too." 

And  yet  it  is  urged  that  Hussey,  who  lived  under  the  influence  of 
such  administrations,  is  inferably  guilty  of  bribery  because  he  did  not 
cause  the  arrest  of  Dougherty.  It  is  suggested  that  the  commissioner 
knows  something  of  the  history  of  Hussey  and  his  environment  that 
better  qualifies  him  to  judge  of  Hussey's  guilt.  The  respondent  must 
be  judged  by  what  the  record  proves,  and  nothing  more.  Although 
the  specifications  charge  that  Hussey  was  bribed  by  Dougherty  with 
reference  to  his  keepirig  a  house  of  ill  fame,  he  was  not  found  guilty 
of  that,  and  the  evidence  acquits  him  of  it.  The  evidence  to  sustain 
the  second  charge  relating  to  the  protection  of  a  gambling  house  is  not 
sustained  by  the  evidence. 

The  determination  should  be  annulled,  writ  sustained,  and  the  relator 
reinstated,  with  $50  costs  and  disbursements. 

JENKS,  P.  J.,  and  RICH,  J.,  concur. 

MILLS,  J.  I  dissent.  It  seems  to  me  that  this  decision  amounts  to 
substituting  our  judgment  for  that  of  the  commissioner  upon  what  is 
merely  a  question  of  veracity  of  opposing  witnesses.  I  do  not  under- 
stand that  we  are  authorized  to  do  this,  unless  we  reach  the  conclusion 
that  the  finding  of  the  commissioner  was  clearly  against  the  greater 
weight  of  the  evidence.  People  ex  rel.  Burke  v.  Waldo  (2d  Dept.)  163 
App.  Div.  28,  147  N.  Y.  Supp.  1092. 

I  do  not  think  that  we  can  here  so  conclude.  The  real  question  here 
is  one  of  the  veracity  of  witnesses — that  is,  whether  the  police  officer, 
Wren,  who  actually  took  the  bribe  money,  and  the  hotel  keeper,  who 
actually  paid  it,  or  the  accused  inspector,  should  be  believed ;  the  hotel 
keeper  not,  however,  corroborating  Wren  as  to  the  actual  delivery  of 
any  of  the  money  to  the  inspector,  and  as  to  that  fact  the  former  patrol- 
man, Wren,  and  the  accused  inspector,  standing  alone  in  direct  con- 
flict. The  fact  that  no  arrest  at  the  place  was  made  seems  to  me  to 
give  sc»ne  corroboration  to  the  prosecution's  case ;  but,  whether  it  did 
or  not,  I  think  that  we  should  respect  and  uphold  the  decision  of  the 
commissioner  upon  the  question  of  the  veracity  of  opposing  witnesses 
whom  he,  or  rather  his  trial  deputy  commissioner,  saw  under  oral  ex- 
amination. We  very  frequently  affirm  judgments  for  plaintiffs  in  neg- 
ligence cases  where  the  verdict  for  the  plaintiff  rests  upon  evidence  no 
greater  in  quantity  or  quality  than  that  presented  in  this  record  in  sup- 
port of  the  decision  of  the  commissioner ;  and  I  suppose  that  the  same 
rule  of  review  here  applies  to  both  classes  of  cases. 

This  record  is  barren  of  anything  to  indicate  prejudice  against  the 
accused  on  the  part  of  the  commissioner  or  the  trial  deputy  commis- 
sioner ;  and,  as  the  opinion  of  Mr.  Justice  THOMAS  states  in  effect, 
the  trial  was  evidently  conducted  in  a  most  exemplary  manner.  There-  • 
fore  I  feel  constrained  to  dissent  from  the  decision  annulling  the  deter- 
mination and  sustaining  the  writ,  and  vote  that  the  determination  be 
affirmed  and  the  writ  dismissed. 

PUTNAM,  J.,  concurs. 
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MOORE  V.  LE  UAIRK  et  al. 
(8npreme  Court,  Appellate  Dlvisi<»,  Second  Department.    July  30,  1915.) 

1.  MoBTOAOES  $=9183 — PnioRiTiBS— Notice  of  Incctmbrance. 

The  purchaser  of  realty  understood  that  the  premises  were  subject  to 
a  mortgage  for  $2,500,  and  that  she  bought  subject  to  such  mortgage,  and 
received  an  abatement  on  the  price  to  the  amount  Upon  Inquiry  of  the 
owner  after  the  conveyance  she  was  Informed  that  the  Interest  on  the 
mortgage  must  be  paid  to  M.,  and  thereafter  so  paid  Interest  for  some 
years.  M.'s  mortgage  for  $2,500  had  been  given  by  the  owner  to  secure 
funds  to  take  up  a  prior  mortgage  on  the  property,  which  still  appeared 
of  record  as  unsatisfied,  while  M.'s  mortgage,  through  the  neglect  of  her 
attorney,  had  not  been  recorded.  Hold,  that  the  purchaser  was  estopped 
to  question  the  legality  of  M.'s  incumbrance,  or  her  lien  thereunder,  since 
the  purchaser  had  actual  notice  of  a  mortgage  to  the  amount  of  M.'b  mort- 
gage; it  not  being  necessary  that  a  buyer  have  express  notice  of  any 
unrecorded  instrument,  but  notice  of  any  fact  calculated  to  put  him  on 
Inquiry  is  sufficient,  in  the  absence  of  explanation,  to  charge  him  with 
notice  of  all  Instruments  which   inquiry  would  have  disclosed. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  {{  442-445,  447, 
448;   Dec.  Dig.  <8=9l83.] 

2.  MoBTOAOES  $=174 — Good  Faith  Pubchaseb — Notice  of  Incumbrance. 

Held,  that  the  purchaser  could  not  be  regarded  as  a  subsequent  pvp- 
chaser  in  good  faith  for  valuable  consideration  without  notice  of  M.'s 
mortgage,  since  she  took  with  notice  that  there  was  a  mortgage  for  the 
amount  on  the  premises,  took  conveyance  subject  thereto,  and  received 
an  allowance  therefor  on  Uie  purchase  price,  thereafter  recognizing  the 
mortgage  as  held  by  the  plaintiff  by  payment  of  interest  thereon. 

lEd.  Note.— For  other  eases,  see  Mortgages,  Cent  Dig.  S§  413-416 ;  Dec. 
Dig.  <g=»174.] 

3.  Appeal    and    Ebbob    «3»964 — Questions    Rivikwabix— Aixowanob    of 

Costs. 

The  award  of  costs  and  an  allowance  in  an  action  brought  to  dear  a 
complication  and  foreclose  a  mortgage  on  realty,  although  within  the  dis- 
cretion of  the  trial  court,  was  reviewable  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S{  8815, 
3881-3888 ;   Dec.  Dig.  «=»984.] 

4.  Appeal  and  Ebbob  «=s>e84 — Cost— PBOPBisTr  or  Aixowakcb— Discbetion 

or  CouBT. 

In  an  action  to  clear  a  complication  and  foreclose  a  mortgage  on 
realt.v,  where  the  purchaser  of  such  realty,  a  defendant,  did  not  confine 
herself  to  the  legitimate  contention  that  the  complication  was  caused  by 
the  default  of  plalntifTs  former  attorney,  and  that  any  obligation  of  the 
purchaser  to  the  plaintiff  should  be  determined  by  the  court,  but  denied 
the  validity  of  plaintiff's  mortgage  itself,  it  could  not  be  said  on  appeal 
that  the  trial  court  erred  in  its  discretion  in  awarding  costs  and  an  al- 
lowance in  favor  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Afij^eal  and  Error,  Cent  Dig.  ||  3815, 
3881-3888 ;   Dec.  Dig.  «8=»984.] 

Appeal  from  Special  Term,  Kings  County. 

Action  to  clear  a  complication  and  foreclose  a  mortgage  on  realty 
by  Kate  Moore  against  Joseph  Le  Maire  and  others.  Judgment  for 
plaintiff,  and  defendant  Catherine  Hanley  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MILLS,  RICH,  and 
PUTNAM,  JJ. 

4=3Por  other  cases  lea  same  topic  A  KEY-NUMBER  tn  all  Kejr-Numbered  Dlgeata  t  Index** 
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John  R.  Halsey,  of  New  York  City,  for  appellant. 
Charles  Coleman  Miller,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  The  action  is  brought  to  clear  a  complication  and  to 
foreclose  a  mortgage  of  $2,500  on  real  estate.  Of  the  defendants,  Han- 
ley  alone  answered.  She  is  the  owner  of  the  mortgaged  premises, 
which  she  bought  from  I^  Maire,  who  was  the  mortgagor.  When 
Hanley  bought,  she  was  aware  that  there  was  a  mortgage  upon  the 
premises  for  $2,500,  and  she  intended  to  take  the  premises  subject  to 
such  a  mortgage.  The  conveyance  to  her  recited  that  the  premises 
were  "sold  subject  to  a  certain  mortgage  for  the  sum  of  $2,500,  now  a 
Hen  thereon,"  and  the  court  found  that  $2,500,  the  amount  of  plain- 
tiff's mortgage,  was  deducted  from  the  purchase  price,  and  she  paid 
interest  regularly  for  several  years  on  such  a  mortgage,  as  a  lien  upon 
her  premises  and  in  accord  with  her  undertaking.  Some  years  before 
Hanky's  purchase,  the  said  Le  Maire  had  made  a  mortgage  to  Kil- 
lough  for  $2,500.  When  it  fell  due,  Killough  sought  payment;  and 
thereupon  Le  Maire  lifted  the  mortgage.  For  this  purpose  Le  Maire 
made  the  present  mortgage  to  the  plaintiff  Moore.  Killough  was  paid, 
and  executed  a  satisfaction  piece  and  an  assignment,  which  were  de- 
livered to  Price,  then  the  plaintiff  Moore's  attorney.  Price  did  not 
record  the  satisfaction  piece,  the  assignment,  or  the  new  mortgage. 
Price  was  a  wrongdoer,  and  when  ultimately  his  doings  were  brought 
to  light  these  omissions  were  discovered.  The  mortgage  was  taken 
from  him  and  then  recorded,  but  this  was  10  years  after  the  purchase 
by  Hanley  and  the  record  of  her  conveyance.  Price  could  not  or  did 
not  produce  the  satisfaction  piece  or  the  assignment. 

The  complication  that  arose  from  Price's  misconduct  was  that  Kil- 
lough's  mortgage  was  still  of  record,  the  satisfaction  piece  and  assign- 
ment could  not  be  found,  and  the  present  mortgage  had  been  recorded 
but  recently.  It  did  not  appear  that  Killough  made  any  claim,  or  that 
he  denied  the  discharge,  or  the  execution  and  delivery  of  the  instru- 
ments of  discharge.  It  did  not  appear  that  any  rights  had  been  or 
could  be  asserted  by  any  third  party  as  the  result  of  Price's  omission 
to  record  any  of  these  instruments.  There  was  no  question  as  to  the 
actuality  and  the  bona  fides  of  the  plaintiff's  mortgage.  There  was 
no  dispute  as  to  the  facts  between  the  plaintiff  and  Hanley,  but  their 
respective  counsel  could  not  agree  upon  the  procedure  to  clear  the  com- 
plication. Hanley  todc  the  position  that,  as  the  complication  was  due 
to  the  misconduct  of  Price,  the  duty,  labor,  and  expense  of  clearing 
it  was  upon  the  plaintiff,  and  that  her  counsel  should  be  compensated 
in  a  stated  sum  for  co-operation.  The  plaintiff  contended  that,  while 
she  was  prepared  to  carry  on  the  proceeding,  Hanley  ought  to  co-oper- 
ate, and,  when  the  parties  could  not  agree  even  upon  the  procedure, 
seems  to  have  threatened  foreclosure,  inasmuch  as  Hanley,  after  dis- 
covery of  the  complication,  refused  to  pay  any  further  interest  moneys 
until  the  complication  was  cleared  away. 

The  plaintiff  on  her  part  suggested  an  extension  of  the  mortgage 
which  was  due,  upon  certain  conditions  which  were  not  acceptable,  and 
a  counter  proposition  of  Hanley  was  rejected.  Hanley  then  took  the 
position  that,  if  the  plaintiff  proceeded  to  foreclose,  she  would  defend 
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with  assertion  of  all  legal  rights  that  had  accrued  to  tier.  Finally, 
this  action  was  brought  against  Le  Maire,  Hanley,  Killough,  the  reg- 
ister of  Kings,  and  two  tenants,  whereby  the  plaintiff  sought  to  can- 
cel Killough's  mortgage  of  record  upon  the  ground  that  it  had  been 
discharged  by  payment  long  prior  to  Hanley's  purchase,  and  to  fore- 
close plaintiff's  mortgage.  Hanley  answered  with  denials  and  the  de- 
fense that,  at  the  time  of  her  purchase,  the  conveyance  thereon,  and 
the  record  thereof,  she  had  no  knowledge  or  information  of  the  ex- 
istence of  plaintiff's  mortgage  described  in  the  complaint,  and  that 
by  failure  of  its  record  until  subsequent  to  the  record  of  her  convey- 
ance it  was  void  and  not  a  lien.  The  Special  Term  gave  judgment  for 
full  relief,  and  Hanley  appeals. 

If  Hanley  is  sustained,  then,  as  incident  to  her  legal  right,  she  in- 
cidentally receives  a  gratuity  of  $2,500  out  of  the  pocket  of  the  plain- 
tiff. On  the  other  hand,  a  judgment  for  the  plaintiff  casts  no  addi- 
tional burden  upon  Hanley,  for  the  premises  are  incumbered  in  the 
amount  that  Hanley  contemplated  when  she  made  her  purchase,  and 
allowance  was  made  of  that  amount  for  her  benefit  in  her  purchase. 
Hanley  does  not  contend,  and  it  does  not  appear,  that  any  harm  has 
been  done  to  her,  or  that  there  is  any  threat  of  harm,  in  consequence 
of  Price's  omission  to  record  any  of  the  instruments  executed  by  Kil- 
lough or  the  mortgage  to  the  plaintiff ;  and,  on  the  other  hand,  the 
present  judgment  is  for  her  assurance  in  this  respect. 

[1,  21  I  tihink  that  Hanley  is  estopped  from  questioning  the  legality 
of  the  mcumbrance  or  the  lien  of  the  plaintiff's  mortgage.  She  under- 
stood that  the  premises  were  subject  to  a  mortgage  for  $2,500,  and 
she  bought  them  subject  to  such  a  mortgage;  and  within  10  days  after 
the  conveyance  to  her  she  was  informed,  upon  inquiry  of  Le  Maire, 
that  the  interest  on  the  mortgage  must  be  paid  to  the  plaintiff,  Moore, 
through  her  counsel.  Price,  and  thereupon  and  thereafter  for  several 
years  Hanley  thus  paid  interest  upon  the  plaintiff's  mortgage.  See 
Thomas  on  Mortgages  (2d  Ed.)  §  520;  Jones  on  Mortgages  {6th  Ed.) 
§  575 ;  Wiltsie  on  Mortgage  Foreclosure,  §  460.  I  think  that  the  mort- 
gage is  not  void  as  to  Hanley  perforce  of  its  record  after  the  convey- 
ance to  Hanley  and  its  record.  Hanley  relies  upon  section  291  of  the 
Real  Property  Law  (Consol.  Laws,  c.  50).  But  Hanley  had  actual 
notice  of  an  incumbrance  and  a  lien  by  mortgage  in  the  amount  of 
plaintiff's  mortgage.  Butler  v.  Viele,  44  Barb.  166 ;  Lamont  v.  Che- 
shire, 65  N.  Y.  30,  40,  et  seq. ;  Dingley  v.  Bon,  130  N.  Y.  607,  29 
N.  E.  1023.  The  answer  to  the  contention  that  Hanley  did  not  know 
the  particulars  thereof  is  that: 

"It  Is  not  necessary  to  show  express  notice  of  the  particular  Instrnmeut, 
but  notice  of  any  fact  calculated  to  put  a  party  upon  Inquiry  Is,  In  the 
absence  of  explanation,  sufficient  to  charge  him  with  notice  of  all  Instruments 
which  an  Inquiry  would  hare  disclosed.  The  degree  of  notice  required  is,. 
In  the  language  of  the  authorities,  such  as  'would  lead  any  honest  man  using 
ordinary  caution  to  make  further  inquiries.' " 

See  Thdmas  on  Mortgages,  §§  515,  516,  and  authorities  cited;  Jones 
on  Mortgages  (6th  Ed.)  §  574 ;  Wilfsie  on  Mortgage  Foreclosure,  su- 
pra. 
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Hanley  satisfied  herself  by  inquiry  of  Le  Maire  only,  and  thereupon, 
as  I  have  said,  recognized  the  mortgage  of  the  plaintiff  by  payment  to 
her  of  interest  regularly,  and  for  a  long  period.  Moreover,  I  think  that 
under  the  circumstances  of  this  case  Hanley  should  not  be  regarded 
as  a  subsequent  purchaser  in  good  faith  and  for  a  valuable  considera- 
tion with  respect  to  plaintiff's  mortgage ;  for  she  purchased  with  no- 
tice that  there  was  a  mortgage  in  such  amount  upon  the  premises,  took 
conveyance  thereof  subject  to  such  mortgage,  received  an  allowance 
therefor  upon  her  purchase  price,  and  thereupon  recognized  the  mort- 
gage as  held  by  the  plaintiff,  by  payment  of  interest  thereupon.  The 
only  feature  of  this  case  that  takes  it  out  of  the  ordinary  purchase  sub- 
ject to  a  mortgage  is  the  fact  that,  unknown  to  all  parties,  including 
Hanley,  Killough's  mortgage  remained  of  record,  apparently  undis- 
charged, and  plaintiff's  mortgage  had  not  been  recorded.  None  has 
been  harmed,  and  none  can  be,  in  any  event,  after  this  judgment. 

[3,  4]  But  Hanley  complains  that-the  judgment  is  increased  by  costs 
and  an  allowance.  While  this  matter  was  within  t"he  discretion  of  the 
Special  Term,  it  is  not  free  from  our  scrutiny.  Hanley  was  not  blam- 
able  for  insistence  that  the  complication  caused  by  plaintiff's  former 
attorney,  Price,  should  be  cleared  away  by  the  plaintiff,  and  any  ob- 
ligation to  the  plaintiff  be  determined,  defined,  and  declared  by  the 
courts.  And  if  her  appearance  and  resistance  in  this  action  had  been 
limited  to  such  contention,  then  her  complaint  against  the  costs  and 
the  allowance  might  be  cogent.  And  even  after  the  suit  was  brought 
she  might  have  had  her  remedy  by  application  to  the  court  under  the 
authority  of  Lewis  v.  Robinson,  78  App.  IHv.  579,  79  N.  Y.  Supp.  607, 
wherein  was  approved  the  rule  of  Bartow  v.  Cleveland,  16  How.  Prac. 
364.  But  Hanley  denied  and  litigated  the  validity  of  the  mortgage  " 
itself,  and  we  cannot  say  that  the  Special  Term  erred  in  it's  discretion 
when  it  awarded  costs  and  an  allowance. 

The  judgment  is  affirmed,  with  costs.    All  concur. 


SIZSB  v.  WEOMANN. 
(Snpreme  Court,  Appellate  Division,  Second  Department.    July  30,  1915.) 

1.  IiANDJLOBD  AND  TBNANT  «=>164 — COITDITION  Or  PUUCISES — CLOTHES  Po^B- 

INSPECTIOK. 

Beasonable  care  required  tbat  a  landlord,  in  the  rear  of  whose  tene- 
ment property  there  was  a  clothes  pole,  35  feet  high,  for  the  use  of  ten- 
ants, with  spikes  attached  to  enable  one  to  climb  up  to  adjust  pulleys  and 
clotheslines,  should  inspect  such  pole  at  appropriate  interrals. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  Si 
630-637,  639,  641 ;   Dec.  Dig.  «S=»164.] 

2.  I.ANDL0BD    AND    TENANT    «=3l69 — INJUBT    TO    TENANT — ^ACTION — QUESTION 

FOB  JUBY. 

Evidence  in  an  action  to  recover  damages  for  the  death  of  a  son,  in- 
jured by  the  falling  of  a  clothes  pole  on  the  premises  of  the  defendant 
landlord,  held  to  make  a  prima  facie  case  ot  negligence  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  if 
644-646,  664-^67,  681-6S4 ;   Dec.  Dig.  •»»169.] 

^=>For  other  eases  tee  same  topic  &  KEY -NUMBER  in  all  Key-Numbered  Digests  ft  Indezea 
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• 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Annie  A.  Sizse,  as  administratrix  of  the  estate  of  Ber- 
nard Sizse,  deceased,  against  Meta  Wegmann.  From  a  judgment  for 
defendant,  and  from  an  order  denying  her  motion  for  a  new  trial, 
plaintiff  appeals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  CARR.  STAPLETON,  MILLS, 
and  RICH,  JJ. 

Maurice  B.  Rich,  of  New  York  City,  for  appellant. 
James  F.  Donnelly,  of  New  York  City  (Floyd  K.  Diefendorf,  of  New 
York  City,  on  the  brief),  for  respondent. 

CARR,  J.  This  action  was  brought  by  an  administratrix  to  recover 
damages  for  the  death  of  Bernard  Sizse,  her  son,  through  the  alleged 
negligence  of  the  defendant.  The  decedent  lived  with  his  mother,  the 
plaintiff,  at  the  premises  No.  227  Hamburg  avenue  in  the  borough  of 
Brooklyn.  In  the  rear  yard  of  the  premises  there  was  a  clothes  pole, 
about  35  feet  high,  for  the  use  of  the  tenants.  Spikes  were  attached 
to  the  pole  to  enable  one  to  climb  up  to  adjust  pulleys  and  clotheslines. 
A  line  ran  from  the  plaintiff's  window  to  the  top  of  the  pole,  through 
pulleys,  one  on  the  pole,  another  on  the  side  of  the  house.  The  plain- 
tiff had  resided  on  the  premises  for  about  15  months.  The  pole  was 
there  when  she  came.  On  October  28,  1913,  the  Sizse  family  were 
moving  from  the  premises.  One  of  the  daughters  attempted  to  take 
their  clothesline  by  hauling  it  through  the  pulleys.  It  became  entan- 
gled by  a  knot  at  the  pulley  on  the  pole.  The  decedent,  a  son,  went  down 
to  the  rear  yard  and  ascended  the  pole  to  disengage  the  clothesline. 
When  he  got  to  the  top,  the  pole  swayed  and  snapped  off  at  its  butt, 
close  to  the  ground.  The  decedent  was  thrown  down  and  suffered 
various  severe  injuries,  which,  according  to  the  proofs,  caused  subse- 
quently his  death. 

[1,2]  Witnesses  who  saw  the  pole  shortly  after  the  accident  de- 
scribed the  broken  ends  as  black,  mushy,  rotten,  with  a  sound  core  of 
only  a  finger's  thickness.  There  was  no  proof  that  the  landlord,  the 
defendant,  had  actual  notice  of  the  condition  of  the  pole,  or  that  any 
one  had  taken  notice  that  decay  had  set  in.  The  plaintiff  set  out  to 
prove  that  the  pole  had  been  rotten  at  its  base  for  a  year  or  more,  and 
that  the  condition  could  have  been  ascertained  by  simple  tests,  such  as 
removing  some  of  the  earth  and  hammering  the  pole  at  its  base,  or  us- 
ing a  gouge  or  a  penknife  to  test  the  liveliness  of  the  wood.  The  trial 
court  dismissed  the  complaint  at  the  close  of  the  plaintiff's  proofs,  on 
the  expressed  ground  that  the  plaintiff  had  not  "brought  home  suffi- 
cient notice  to  the  landlord."  If  the  landlord  was  under  no  duty  to  in- 
spect the  pole  for  the  purpose  of  detecting  decay,  then  the  trial  court 
was  right. 

The  respondent  relies  upon  Lenz  v.  Aldrich,  6  App.  Div.  178,  39  N. 
Y.  Supp.  1022,  affirmed  154  N.  Y.  753,  49  N.  E.  1099.  In  that  case 
there  was  a  clothes  pole  in  a  rear  yard  of  a  residence,  which  broke  and 
injured  one  of  the  tenants.  That  pole,  however,  was  but  6  or  7  inches 
in  diameter  and  but  7  feet  high.  It  was  proved  that  the  pole  "when 
originally  put  up  was  a  good  pole  and  of  proper  material  for  the  pur- 
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pose."  There  was  likewise  proof  that  the. probable  life  of  such  a  pole 
was  from  8  to  10  years.  It  had  been  up  only  5  years,  when  it  rotted 
through  about  an  inch  above  the  ground.  There  was  proof  by  experts 
that  the  decay  must  have  been  going  on  for  about  a  year.  The  court 
held,  opinion  by  Cullen,  J.,  that  the  landlord  was  not  obliged  to  make 
"a  critical  examination  in  detail  of  a  clothes  pole  during  a  period  when, 
by  the  ordinary  life  of  such  poles,  the  pole  should  have  been  sound,  and 
there  was  nothing  to  give  occasion  for  suspicion  to  the  contrary." 
There  the  proof  as  to  the  probable  lifetime  of  a  good  pole  was  given 
by  the  defendant.  Here  there  is  no  proof  of  that  character,  as  the 
defendant  did  not  go  into  her  case  at  all.  The  pole  was  in  Ihe  yard 
when  the  plaintiff  came  to  the  premises.  What  was  its  condition  when 
set  up  originally,  and  what  its  probable  life  at  that  time,  does  not  ap- 
pear. 

Again,  the  poles  were  not  of  a  similar  character.  A  pole  6  inches  in 
diameter  and  7  feet  high  is  such  an  ordinary  feature  of  a  back  yard  as 
not  to  suggest  danger  or  require  critical  inspection.  A  pole  35  feet 
high,  intended  to  bear  a  human  body  ascending  it,  is  quite  another 
thing.  If  such  a  pole  should  break,  grave  danger  was  probable.  In 
recent  years  these  high  poles  have  come  into  frequent  use  in  the  rear 
yards  of  tenement  houses.  Hundreds  of  them  may  be  seen  from  the 
windows  of  elevated  railroad  cars  in  this  city.  They  are  not  properly 
subject  to  the  rule  declared  in  Lenz  v.  Aldrich,  ut  supra.  Reasonable 
care  would  require  their  inspection  at  appropriate  intervals.  We  think 
the  plaintiff  in  this  case  made  out  a  prima  facie  case,  and  that  it  was 
error  to  dismiss  the  complaint. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event.    All  concur. 


In  re  HORTON'S  WILI.. 
(Supreme  Conrt,  Appellate  Division,  Second  Department    July  30,  1015.) 

Witxs  «=9434 — FoBEiow  Judgme.vt. 

In  contested  proceedings  to  probate  a  will,  tbe  record  of  proceedings 
of  a  probate  court  of  Ohio,  ttaough  duly  authenticated  in  strict  compliance 
with  Rev.  St.  U.  S.  §  905  (U.  S.  Comp.  St.  1913,  §  1519),  was  properly  ex- 
cluded from  evidence  when  ottered  to  establish  a  later  will  conclusively 
proven  and  the  fact  of  revocation  of  the  contested  will,  where  it  appeared 
that  neither  the  proponent,  nor  heirs  at  law,  nor  the  next  of  kin  of  tes- 
tator, were  parties  to  the  Ohio  proceedings. 

[Ed.  Not«>.— For  other  cases,  see  Wills,  Cent.  Dig.  §|  9.'i7-!>45 ;  Pec.  Dig. 
<e=>434.] 

Appeal  from  Surrogate's  Court,  Westchester  County. 

Application  for  the  probate  of  the  will  of  George  W.  Horton,  de- 
ceased, offered  by  Jane  Ann  Dickie,  and  contested  by  Alice  M.  Hor- 
ton.   From  a  decree  admitting  the  will,  contestant  appeals.    Affirmed. 

See,  also,  166  App.  Div.  937,  151  N.  Y.  Supp.  1121. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ.  
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M.  Linn  Bruce,  of  New  York  City,  for  aj^ellant. 
Henry  G.  K.  Heath,  of  New  York  City,  for  respondent 

STAPLETON,  J.  The  appeal  is  from  the  decree  of  the  Surrogate's 
Court  of  Westchester  County,  admitting  to  probate  a  paper  writing 
bearing  date  April  5,  1902,  as  the  last  will  and  testament  of  George 
W.  Horton,  deceased,  relating  to  real  and  personal  property.  Grand- 
children are  the  beneficiaries.  The  petition  propounding  the  will  was 
verified  September  18,  1913.  Citation  issued  September  22,  1913,  and 
was  served  on  the  contestant  on  September  29,  1913.  In  this  paper 
the  decedent  described  himself  as  a  resident  of  the  city,  county,  and 
state  of  New  York.  The  petition  alleges  that  the  decedent  was  a  resi- 
dent of  Westchester  county  at  the  time  of  his  death  and  that  he  left 
real  and  personal  property  therein.  His  only  heirs  at  law  and  next  of 
kin  are  i  daughter,  Jane  Ann  Dickie,  and  a  granddaughter,  Elsie  Mar- 
guerite McLure.  He  was  survived  by  a  widow,  to  whom  he  was  mar- 
ried shortly  before  his  death,  Alice  M.  Horton.  The  daughter  was 
named  as  sole  executrix  in  the  will,  and  she  is  the  proponent. 

The  widow  appeared  in  the  proceeding  and  opposed  the  application 
for  probate.  She  filed  a  verified  answer  in  which  she  alleged:  The 
paper  propounded  was  not  the  decedent's  will ;  on  the  8th  of  August, 
1913,  at  Painesville,  Lake  county,  Ohio,  he  made,  published,  and  de- 
clared a  certain  paper  to  be  his  last  will  and  testament ;  in  it  he  de- 
scribed himself  as  domiciled  at  that  place ;  he  made  his  wife  sole  ben- 
eficiary, and  revoked  all  other  and  former  wills ;  he  was  a  resident  of 
Lake  county,  where  he  died  on  the  14th  day  of  September,  1913;  the 
paper  was  proved  in  the  probate  court  of  Lake  cotmty,  Ohio,  as  the 
last  will  and  testament  of  the  testator ;  and  that  court  issued  its  letters 
testamentary  to  the  executrix  named  in  the  will.  She  prayed  for  an 
order  dismissing  the  proceedings. 

The  surrogate  conducted  a  hearing.  Proof  was  made  of  the  follow- 
ing facts: 

The  Constitution  and  laws  of  Ohio  establish  a  probate  court  in  each 
county  as  a  court  of  record,  with  exclusive  jurisdiction  to  take  proof 
of  wills  and  to  grant  or  revoke  letters  testamentary.  The  laws  of  that 
state  provide: 

"Xo  will  shall  be  admitted  to  probate  without  notice  to  the  widow  or 
husband  and  next  of  kin  of  the  testator,  If  any,  resident  In  the  state,  in 
such  luauuer,  aud  for  sudi  time  as  the  probate  court  directs  or  approvw." 

Proof  must  be  made  in  open  court.  If  it  appears  that  such  will 
was  duly  attested  and  executed,  and  that  the  testator  at  the  time  of 
executing  it  was  of  full  age,  of  sound  mind  and  memory,  and  not  un- 
der restraint,  the  court  shall  admit  the  will  to  probate.  Tht  will  must 
be  filed,  and  the  testimony  taken,  recorded,  and  preserved.  A  certified 
copy  of  the  will  is  made  effectual  proof  of  the  origfinal.  If,  within 
two  years  after  probate  had,  no  person  interested  appears  and  (Contests 
the  validity  of  the  will,  the  probate  shall  be  forever  binding,  saving, 
however,  to  persons  of  unsound  mind,  to  infants,  or  to  persons  in  cap- 
tivity a  like  period  after  the  disability  is  removed.  In  case  of  petition 
filed  to  contest  the  validity  of  a  will,  provision  is  made  for  the  trans- 


Digitized  by 


Google 


Sup,  Ct.)  IN  BB  HORTON's  WILL 

fer  of  the  record  to  the  common  pleas  court.  Wills  proved  in  other 
states  relative  to  property  in  Ohio  are  admitted  to  record.  The  va- 
lidity of  a  will  may  be  contested  in  the  common  pleas  court  of  the 
county  where  the  probate  was  had.  All  the  devisees,  legatees,  and 
heirs  of  the  testator,  and  all  interested  parties,  including  the  executor 
or  administrator,  must  be  made  parties  to  the  action.  Trial  by  jury  is 
required.  For  the  trial  the  order  of  probate  is  made  prima  facie  evi- 
dence of  the  due  attestation,  execution,  and  validity  of  the  will.  The 
right  to  prosecute  error  shall  be  the  same  as  provided  in  other  cases 
brought  in  common  pleas.  The  action  must  be  brought  within  a  year 
after  probate  except  in  case  of  prescribed  disabilities.  It  had  been  de- 
cided in  Ohio : 

"In  the  proceedings  authorized  for  admitting  a  will  to  probate,  persons 
Interested  In  resisting  Its  probate  are  not  allowed  to  Introduce  evidence  to 
contest  its  validity ;  nor  Is  it  required  that  those  who  are  Interested  adverse- 
ly should  be  summoned,  as  no  Issue  is  made  for  a  contest  between  adverse 
parties.    Hathaway's  WIU,  4  Ohio  St.  383 ;  Estate  of  Jones,  2  Ohio  N.  P.  194." 

A  statute  provides : 

"When  a  will,  claimed  to  have  been  executed  by  a  person  domiciled  In  this 
state,  Is  presented  for  probate  in  a  county  thereof,  persons  Interested  in  its 
probate  may  contest  the  jurisdiction  of  the  court  to  entertain  the  application." 

The  contestant  offered  in  evidence,  authenticated  in  strict  compliance 
with  section  905  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1913,  §  1519),  a  record  of  the  proceedings  of  the  probate 
court  of  Lake  county,  Ohio,  including  an  order  admitting  to  probate 
the  paper  writing  there  proposed  as  the  valid  last  will  and  testament 
of  George  W.  Horton,  deceased,  late  of  that  county,  and  an  exemplified 
copy  of  the  letters  testamentary  issued  therein.  The  purpose  of  the 
offer  was  to  establish  a  later  will,  conclusively  proved,  and  the  fact  of 
the  revocation  of  the  former.  The  documents  were  excluded  upon  ob- 
jection. To  the  ruling  exception  was  taken.  This  ruling  is  asserted 
to  be  reversible  error. 

The  respondent,  against  the  appellant's  assertion,  contends  that  the 
decree  of  the  Ohio  court  did  not  bar  inquiry  into  the  domicile  of  the 
decedent ;  that  it  was  not  even  competent  evidence  of  the  fact  of  domi- 
cile, as  neither  the  proponent,  nor  the  heirs  at  law,  nor  the  next  of 
kin,  were  parties  to  the  proceeding  in  which  the  decree  was  made; 
that  the  siu-rogate  of  Westchester  county  had  the  power  to  decide 
that  the  decedent  was  a  resident  within  his  jurisdiction;  and,  if  he 
so  decided,  that  he  had  jurisdiction  of  the  probate  of  the  decedent's 
will. 

Sustained  by  authority,  we  approve  this  contention,  and  affirm  the 
decree,  with  costs.  Overby  v.  Gordon,  177  U.  S.  214,  20  Sup.  Ct. 
603,  44  L.  Ed.  741 ;  Tilt  v.  Kelsey,  207  U.  S.  43,  28  Sup.  Ct.  1,  52 
L.  Ed.  95. 

The  parties  hereto  having  stipulated  in  open  court  that  this  case  may 
be  disposed  of  by  a  court  of  four,  the  decision  is  as  follows : 

Decree  of  the  Surrogate's  Court  of  Westchester  County  afikmed, 
with  costs.    All  concur. 
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WBLLBBOCK  T.  RODDY  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  30,  1915.) 

t.  P1.EADIN0  9=9218 — ^Deuubbieb — Decision. 

In  an  heir's  suit  for  the  cancellation  of  executors'  deeds  to  defendants, 
wberein  the  complaint  alleged  that  they  were  made  for  no  purpose  pro- 
vided for  by  the  will  and  in"  contravention  thereof,  of  all  which  facts  de- 
fendants bad  notice,  it  would  have  been  sufliclent,  on  the  assumption 
that  sales  could  not  be  valid  if  the  grantees  had  notice  that  they  were 
In  contravention  of  the  will,  for  the  trial  court  to  have  decided  that  they 
were  void,  and  overruled  the  demurrer  of  defendants  admitting  such  to 
be  the  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §|  549^566;  Dec. 
Dig.  «=>2ia] 

2.   EXBCTTTOBS    ANn    ADHINIBTBATOBS    €=>138 — SAI.E — TEaTAllX:«TABT    POWKB — 
CONSTBUCTION. 

Under  a  will  giving  the  residue  ot  testator's  real  estate  to  his  executors. 
In  trust  to  receive  and  pay  out  the  rents,  to  apply  the  remainder  of  the 
rents  toward  paying  the  debts  and  the  mortgages  on  the  property,  direct- 
ing that  upon  the  remarriage  or  death  of  the  widow,  terminating  her 
annuity,  they  should  convert  the  estate  into  cash  and  divide  the  net 
assets  among  testator's  children,  and  that  for  the  purpose  of  carrying 
out  the  provisions  of  the  will,  without  being  in  contravention  thereof,  the 
executors  might  sell  and  convey  at  any  time  all  or  any  proi)erty  when  in 
their  Judgment  they  should  deem  it  necessary  and  advisable,  the  exec- 
utors were  not  limited  to  deciding  at  what  time  It  was  necessary  and 
advisable  to  sell,  but  were  empowered  to  decide  when  any  purpose  of 
the  will  made  it  necessary  and  advisable  to  sell. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  S§  560-566,  568-^75;    Dec.  Dig.  <S=»138.] 

Appeal  from  S'pecial  Term,  Kings  Coun^. 

Action  by  Walter  B.  Wellbrock  against  Edward  Roddy  and  others. 
From  an  interlocutory  judgment  overruling  their  demurrers  to  the 
amended  complaint,  certain  defendants  appeal.  Affirmed,  with  leave 
to  answer  within  20  days. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

Lynn  C.  Norris,  of  Brooklyn,  for  appellants. 
Louis  J.  Altkrug,  of  Brooklyn,  for  respondent 

THOMAS,  J.  The  executors  of  Henry  Wellbrock,  purporting  to 
execute  a  power  of  sale,  conveyed  land  to  each  of  the  appellants.  The 
plaintiff  is  an  heir  at  law  of  the  decedent  and  one  of  the  devisees  of  the 
remainder,  and  seeks  to  set  aside  the  conveyances,  to  partition  the 
land  conveyed  and  other  property,  and  to  compel  the  executors  to  ac- 
count. The  appeal  is  from  a  judgment  overruling  demurrers  to  the 
complaint  upon  the  ground  that  it  does  not  state  a  cause  of  action 
against  the  purchasers,  and  that  it  improperly  joins  causes  of  action. 

The  will,  among  other  things,  gives  the  residue  of  decedent's  real 
estate  to  the  executors,  in  trust  to  receive  and  to  collect  the  rents  and 
profits,  pay  the  taxes,  interest  on  mortgages,  and  insurance,  etc.,  and 
thereafter  pay  to  the  widow  during  her  life  the  annual  sum  of  $720  for 
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the  support  of  herself  and  unmarried  daughters  living  with  her,  as 
well  as  for  their  education,  or,  in  case  there  be  not  such  dependence  of 
unmarried  daughters,  to  pay  her  the  annual  sum  of  $480.  '  It  further 
directs  the  executors  "to  apply  the  remainder  of  said  rents,  with  in- 
terest thereon,  towards  paying  my  just  and  lawful  debts  and  paying 
and  discharging  all  or  any  mortgages  which  are  liens  on  any  of  my 
property,"  and  to  accumulate  a  fund  for  that  purpose  by  depositing 
the  rents  as  directed.  The  parties  agree  that  the  provision  for  accumu- 
lation is  void,  and  the  court  correctly  decided  that  it  should  be  paid 
to  the  testator's  children.  They  were  presumptively  entitled  to  the  next 
eventual  estate.  The  sixth  clause  of  the  will  directs  that,  upon  the  re- 
marriage or  death  of  the  widow,  the  executors  shall  convert  the  whole 
estate  into  cash  and  divide  the  net  cash  assets  among  the  testator's 
children,  share  and  share  alike,  with  a  substitutionary  provision  for  the 
issue  of  a  child  dying.  The  obvious  purpose  of  that  power  of  sale  was 
to  facilitate  distribution.  But  a  larger,  though  maybe  not  unlimited, 
power  was  given  by  the  eighth  subdivision  of  the  will : 

"For  the  purpose  of  carrying  out  the  provisions  of  tJUt,  my  vHll,  icithout 
heing  in  contravention  of  the  same,  I  authorize  and  empower  my  qualifying 
execntors  *  •  •  to  sell  and  convey  at  any  time  all  and  any  piece  of  my 
property  when,  in  their  Judgment,  they  shall  deem  It  necessary  and  advisable," 
and  to  execute  necessary  Instruments  of  conveyance. 

[1]  The  amended  complaint  alleges  that  the  conveyances  were 
made — 

"for  no  purpose  provided  for  by  the  will,  and  in  contravention  thereof, 
*  *  *  of  all  of  which  facts  In  this  paragraph  alleged  each  of  the  defend- 
ants   •    •    •    had  notice." 

It  would  have  been  sufficient  to  decide  that,  as  the  demurrer  admit- 
ted that  the  grant  was  in  contravention  of  the  will  and  the  grantee  had 
notice  of  it,  the  grant  is  void  in  each  instance.  The  appellants  con- 
tend that  the  trustees  had  the  discretion  to  determine  (1)  whether  the 
sale  was  necessary  for  the  purposes  of  carrying  out  the  terms  of  the 
will ;  (2)  when  the  sale  should  be  had.  Admitting  that  for  the  moment, 
the  sale  could  not  be  valid  if  the  grantee  had  notice  that  the  sale  was 
in  contravention  of  the  will.  It  would  have  been  sufficient  for  the 
trial  court  to  stop  there,  and  overrule  the  demurrer. 

[2]  But  it  went  farther,  and  decided  that  the  executors  had  no  dis- 
cretion to  determine  with  finality  whether  the  purpose  of  the  will  de- 
manded the  sale,  that  under  the  allegations  of  the  complaint  such  pur- 
pose was  not  subserved,  that  the  conveyance  was  at  the  risk  of  the 
grantee,  and  that  he  was  not  protected  by  the  exercised  discretion  of 
the  trustees.  That  conclusion  may  be  examined.  The  power  is  given  to 
carry  out  the  provisions  of  the  will.  It  is  quite  unnecessary  to  say 
that  in  terms,  as  it  would  be  a  necessary  implication.  Nothing  effec- 
tive is  added  by  the  further  words,  "without  being  in  contravention 
of  the  same."  The  power  could  not  be  exercised  for  the  purposes  of 
the  will  and  be  at  the  same  time  in  contravention  of  it.  The  author- 
ization to  the  executors  is  to  sell  "at  any  time  all  and  any  piece  of  my 
property  when,  in  their  judgment,  they  shall  deem  it  necessary  and  ad- 
visable." 
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The  respondent  proposes,  as  I  understand,  that  the  executors  may 
decide  at  what  time  it  is  necessary  and  advisable  to  sell,  but  cannot 
decide  whether  any  purpose  of  the  will  makes  it  necessary  and  ad- 
visable. If  their  discretion  is  limited  to  the  mere  time  of  selling,  the 
word  "necessary"  is  used  with  scant  propriety ;  for,  when  the  executors 
decide  that  the  day  is  at  hand  when  it  is  necessary  to  sell,  they  must  de- 
termine the  exigencies  of  the  estate  on  that  day.  If  the  purposes  of 
the  will  demand  that  the  property  be  sold  in  whole  or  in  part,  nothing 
is  gained  by  authorizing  the  executors  to  decide  at  what  time  it  is  nec- 
essary to  sell.  It  would  be  useful  to  permit  them  to  pass  upon  the  ad- 
visability of  selling  at  a  particular  date,  even  though  they  could  not 
pass  upon  the  necessity  of  selling.  But,  where  they  are  to  decide  when 
it  is  necessary  to  sell,  they  thereby  must  pass  upon  the  necessity  of 
selling  at  all.  Does  the  will  mean  that  the  question  whether  any  sale  is 
necessary  depends  upon  facts  which  the  executors  cannot  consider  and 
decide?  How  could  executors  intelligently  and  conscientiously  make 
a  sale  without  considering  the  facts  and  deciding  upon  necessities  of 
the  estate  and  whether  some  of  the  land  must  be  sold?  Of  course  they 
must  do  so. 

But  even  if  they  must  consider  and  decide,  does  their  decision  have 
no  force,  even  in  behalf  of  a  bona  fide  purchaser?  Must  he  also  in- 
vestigate the  condition  of  the  estate,  consider  its  necessities  and  wheth- 
er they  are  such  as  to  authorize  the  executors  to  sell  ?  If  that  be  so, 
of  what  use  is  the  decision  of  the  executors?  Indeed,  of  what  use 
the  investigation  of  the  purchaser,  if  the  court  may  decide  that  he  made 
erroneous  conclusion  and  that  the  executors'  decision  decides  nothing 
whatever,  except  as  to  the  time  of  sale?  That  would  make  the  power 
of  sale  a  mere  trap  for  the  best-intentioned  purchaser,  and  practical- 
ly renders  the  land  unmarketable,  for  no  one  would  purchase  at  a 
provident  price  if  the  title  depend  upon,  it  may  be,  complicated  ex- 
trinsic facts  of  which  there  is  no  arbiter  except  the  court.  A  will 
should  read  plainly  to  that  effect,  if  such  was  tlie  purpose.  While  it  is, 
perchance,  possible  to  relate  the  word  "necessary"  solely  to  tlie  time 
of  selling,  it  is  difficult  to  believe  that  the  testator  intended  tu  use  it 
in  such  restricted  sense.  I  think  that  he  meant  to  say  that  the  execu- 
tors should  sell  the  land  in  whole  or  part  when  they  deemed  it  neces- 
sary and  advisable.  As  I  have  said,  the  sentence  would  have  the  same 
meaning  if  there  were  entire  omission  of  the  words  "for  the  purpose 
of  carrying  out  the  provisions  of  this,  my  will,  without  being  in  con- 
travention of  the  same." 

The  cases  instanced  by  the  respondent  are  lacking  in  the  essential 
clement  that  no  discretion  to  determine  the  necessity  of  selling  is  con- 
fided to  the  grantees  of  the  power.  In  Griswold  v.  Perry,  7  Lans. 
98,  the  trustees  were  authorized  to  sell  only  in  case  of  deficiency  of 
income  to  support  the  testator's  daughters,  and  it  was  decided  that  a 
conveyance  under  the  power  was  void,  as  it  appeared  that  there  was 
no  such  deficiency.  But  the  will  did  not  give  the  trustees  any  ap- 
parent authority  to  determine  the  fact  In  Briggs  v.  Davis,  20  N.  Y. 
15,  75  Am.  Dec.  363,  the  grantees  of  land  in  trust  for  creditors  re- 
conveyed  to  the  grantor  by  deed  which  erroneously  recited  tliat  the 
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trusts  had  been  executed.  It  was  decided  that  a  mortgage  of  the 
land  by  the  debtor  for  a  valuable  consideration  was  void  as  against 
the  trustees  and  .Uiose  claiming  under  them.  This  was  merely  an  at- 
tempt by  a  trustee  and  the  maker  of  the  trust  to  convey  in  contra- 
vention of  it.  It  was  not  done  in  furtherance  of  the  trust,  nor  did  the 
trust  instrument  leave  anything  to  the  trustee's  decisiwi  or  discre- 
tion. Russell  V.  Russell,  36  N.  Y.  581,  93  Am.  Dec.  540,  is  to  the 
effect  that  a  power  to  an  executrix  to  sell  real  estate  "as  she  shall  deem 
expedient  and  for  the  best  interests"  of  certain  legatees  was  not  well 
executed  by  a  conveyance  of  a  portion  of  the  land  to  one  legatee  in 
payment  of  a  debt  due  from  the  testator  to  the  legatee.  It  could  not 
be  clearer  that  the  language  of  the  power  contemplated  nothing  like 
that,  and  the  attempted  execution  of  the  power  was  perverse  on  its 
face. 

Some  other  cases  cited  by  respondent  (Kirsch  v.  Tozier,  143  N.  Y. 
390,  38  N.  E.  375,  42  Am,  St.  Rep.  729;  Shepherd  v.  McEvers.  4 
Johns.  Ch.  136,  8  Am.  Dec.  561)  support  the  contention  that  a  pur- 
chaser must  take  notice  of  the  limitation  of  the  power  of  the  trustee,  a 
proposition  too  plain  to  discuss.  In  the  case  at  bar  the  purchaser  was 
obliged  to  trace  the  executors'  authority,  but  the  question  is  whether 
he  did  not  find  it  in  the  will.  But  it  is  said  that  the  matter  is  set  at 
rest  by  Smith  v.  Peyrot,  201  N,  Y.  210,  94  N.  E.  662.  The  action  was 
by  a  broker  to  recover  commissions  for  attempting  to  procure,  at  the 
instance  of  executors,  money  to  be  secured  by  mortgage  on  property  of 
the  estate.  A  title  company  refused  to  make  the  loan  because  it  dis- 
covered that  the  executors  were  not  authorized  to  borrow  the  money 
for  a  purpose  not  contemplated  by  the  will,  although  they  were  em- 
powered in  their  discretion  to  sell,  convey,  and  mortgage  any  or  all  of 
her  real  estate  "for  the  purpose  of  carrying  out  the  provisions  of  this 
instrument"  It  is  quite  evident  that  the  will  showed  that  the  execu- 
tors had  no  power  to  give  the  mortgage  for  the  purpose  in  view,  and, 
as  the  title  company  knew  that,  it  could  not  accept  the  mortgage.  But 
the  rights  of  a  purchaser  in  good  faith  were  not  involved.  But  the 
question  here  is  whether  the  will  gave  the  executors  power  to  decide 
a  fact  that  involved  the  condition  of  the  estate,  and,  if  so,  it  falls  with- 
m  the  rule  supported  by  a  long  line  of  cases.  Of  such  are  Hancox 
V.  Meeker,  95  N.  Y.  528 ;  Roseboom  v.  Mosher,  2  Denio,  61 ;  Haight 
v.  Brisbin,  96  N.  Y.  132;  Carroll  v.  Conley,  9  N.  Y.  Supp.  865,»  af- 
firmed 124  N.  Y.  643,  27  N.  E.  412;  Hovey  v.  Chisolm,  56  Hun,  328, 
9  N.  Y.  Supp.  671.  The  language  in  the  case  at  bar  is  not  the  same  as, 
nor  is  it  as  complete  and  clear  as,  in  the  cases  cited;  but  in  my  judg- 
ment the  testator  intended  just  what  the  sentence  says,  that  the  land 
should  be  sold  when  the  executors  deemed  it  necessary  and  advisable. 

The  interlocutory  judgment  should  be  affirmed,  for  the  reasons  al- 
ready stated,  with  costs,  with  leave  to  the  appellants  to  answer  with- 
in 20  days  upon  payment  of  costs.    All  concur. 

1  Reported  in  full  In  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  66  Hun,  fUd. 

154N.Y,S.— 58 
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UliSTBR  BRICK  CO.  v,  MURTHA  &  SCHMOHIi  CO. 
(Supreme  Conrt,  Appellate  Division,  Secood  Department.    July  80,  1915.) 

1.  Shippins  ®=>177 — Dejtdbrage — Liability  of  Pubcbabsb  op  Caboo. 

The  purchase  of  a  cargo  of  brick,  without  any  bill  of  lading  or  assign- 
ment of  the  contract  of  carriage,  required  the  purchaser  to  dlsdiarge 
without  unreasonable  delay,  as  well  as  to  pay  for  any  additional  towage 
and  wharfage  caused  by  ordering  shift  in  the  discharging  berth. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  H  676-682,  684; 
Dec.  Dig.  <g=>177.] 

2.  SHiPPiNa  €=»177 — Dehubbage — Delay  in  Dibchaboe. 

In  Tlew  of  Personal  Property  Law  (Laws  1911,  c.  571)  i  132,  declaring 
that,  when  a  seller  is  ready  to  deliver  and  requires  the  buyer  to  accept, 
and  the  buyer  does  not  do  so  wlttiln  a  reasonable  time,  he  is  liable  to  the 
seller  for  any  loss  occasioned  by  his  refusal  to  take  delivery,  and  for  a 
reasonable  charge  for  the  custody  of  the  goods,  plalntlft,  the  seller  of 
a  cargo.  In  possession  of  a  barge  for  delivery,  might  hold  the  buyer  for 
any  loss  occasioned  by  his  delay  In  taking  delivery  or  in  detain^ig  the 
barge  beyond  a  reasonable  time  for  discharge. 

[Ed.  Note.— For  other  cases,  see  Shipidng,  Cent  Dig.  |}  576-682,  584 ; 
Dec.  Dig.  «=>177.] 

8.  Shippiho  «=»184 — Aonon  fob  DEicuBBAaE — Inbtbuotionb. 

In  an  action  by  the  seller  of  a  brick  cargo,  in  possession  of  a  barge  for 
Its  delivery,  to  recover  for  her  detention  beyond  a  reasonable  time  for 
her  discharge,  and  for  towage  caused  by  a  shift  of  her  discharging  berth, 
where  it  appeared  that  if  defendant  had  not  attempted  to  rescind  the 
contract  of  purchase,  and  the  discharge  had  gone  on  with  ordinary  dis- 
patch, the  cargo  would  have  been  out  before  January  1st,  and  where 
the  answer,  to  excuse  delay  in  talcing  the  brick,  pleaded  that  after  the 
alleged  repurchase  there  was  severe  cold  weatlier,  during  which  the 
brick  froze  to  the  deck,  and  where  it  api»eared  that  the  cargo  was  not  out 
until  March  12th,  an  instnicticMi  leaving  the  quality  of  the  bricks,  in- 
cluding their  rejection  and  defendant's  repurchase  thereof,  with  the 
uncontroverted  testimony  as  to  the  dally  rate  of  unloading  such  a  cargo, 
and  the  effect  of  a  trade  custom  to  take  and  pay  for  parts  of  such  cargo 
by  deliveries  from  the  barge's  rail,  was  as  favorable  to  defendant  as  his 
pleadings  and  proofs  warranted. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  }  596 ;  Dec.  Dig. 
«=>184.] 

4.  Shipping  «=>177 — ^Dehxtbrage — Ratk  and  AuomT. 

Once  a  vessel  is  on  demurrage,  the  obligation  to  pay  is  continuous,  re- 
gardless of  weather  or  holidays  thereafter,  until  the  discharge  is  com- 
plete. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  |S  676-582,  684; 
Dec.  Dig.  <&s»177.] 

6.  Shipping  €=9l84 — Action  fob  Dbmubbaob — TSme. 

In  an  action  by  the  seller  of  a  cargo  of  brick,  In  temporaiy  possession 
of  a  barge  for  its  delivery,  to  recover  demurrage  and  the  expense  of 
towage,  etc.,  proof  of  detention,  with  a  market  value  for  use  of  the  barge, 
made  out  plaintiff's  cause  of  action,  and  the  commencement  of  action  by 
service  of  summons  and  complaint  was  not  premature,  although  plalntifT's 
payment  of  the  hire  oi  the  barge  and  the  expense  of  extra  towage  was 
not  receipted  for  until  five  days  thereafter,  since,  while  the  cause  of  ac- 
tion must  arise  before  bringing  suit,  the  evidence  to  sustain  it  need  not 
then  be  complete. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  {  690;  Dec 
Dig.  <g=>184.] 

^=»For  otber  cases  see  same  topic  ft  KEY-NUMBER  In  all  Ka7-Numbered  Dlxeata  &  Indaxes 


Digitized  by 


Google 


Sup.  Ct.)      nUSTEB  BBICK  CO.  V.  UUBTHA  ft  80HHOHL  OO.  €35 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  the  Ulster  Brick  Company  against  the  Murtha  &  Schmohl 
Company.  From  a  judgment  upon  the  verdict  in  favor  of  plaintiff, 
and  from  an  order  den3ring  a  motion  for  a  new  trial,  defendant  ap- 
peals.   Judgment  and  order  affirmed. 

See,  also,  165  App.  Div.  927,  149  N.  Y.  Supp.  1115. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CATIR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Frank  Barker,  of  New  York  City,  for  appellant 
Graham  Witschief,  of  Newburgh,  for  respondent 

PUTNAM,  J.  [1,  2]  Although  this  brick  cargo  was  purchased 
without  any  bill  of  lading  or  assignment  of  the  contract  of  carriage, 
by  the  act  of  purchase  defendant  undertook  to  imload  without  unrea- 
sonable delay,  as  well  as  to  pay  for  any  additicHial  towage  and  wharfage 
caused  by  ordering  the  discharging  berth  to  be  shifted.  Houge  v. 
Woodruff  (D.  C.)  19  Fed,  136.  As  vendor  of  the  cargo,  plaintiff  was 
entitled  to  hold  the  vendee  for  any  loss  occasioned  by  his  delay  in  tak- 
ing delivery  of  the  goods.  Personal  Property  Law  (Laws  of  1911,  c. 
571)  §  132.  Having  a  temporary  possession  of  the  brick  barge,  plain- 
tiff could  recover  any  damages  for  detaining  the  barge  beyond  a  reason- 
able period  for  her  discharge,  since  presumably  he  could  otherwise 
employ  the  barge,  or,  if  he  chose,  turn  the  barge  back  to  its  owner. 

fS,  4]  On  November  17, 1913,  defendant  purchased  this  cargo.  Up 
to  January  1,  1914,  weather  conditions  were  favorable  for  discharging. 
But  it  was  not  till  March  12th  that  the  cargo  was  out.  The  question 
of  the  brick's  quality,  including  its  alleged  rejection  and  defendant's 
repurchase  of  it  in  January,  were  left  to  the  jury,  with  the  controverted 
testimony  as  to  the  d^ily  rate  to  unload  such  a  cargo,  as  well  as  the  ef- 
fect of  a  trade  custom  for  other  dealers  in  brick  to  take  and  pay  for 
portions  of  such  cargoes,  by  delivery  from  the  barge's  rail. 

Defendant  urges  mat  the  court  should  have  charged  defendant's  re- 
quest that : 

"It  was  Incombeat  upon  the  plaintiff  to  protect  the  brick  from  the  weather 
while  it  was  on  the  barge." 

After  remarking  that  there  was  no  evidence  on  the  subject,  the  learn- 
ed court  said : 

"I  suppoase  it  was  the  plaintiff's  bnslness  to  exercise  TeaB(»able  care  for  the 
protection  of  the  brick  until  it  was  actually  taken  In  charge  of  by  the  defend- 
ant *  *  *  I  wUl  leave  It  to  the  Jnry  to  say  In  this  case,  from  all  the  facts 
and  circumstances,  who,  if  either  of  these  parties,  was  responsible  for  any 
damage  done  to  the  brick  while  on  the  barge." 

The  answer  had  pleaded  that  after  this  alleged  repurchase — that  is, 
while  the.  barge  was  at  133d  street,  Manhattanville — there  was  severe 
cold  and  freezing  weather,  when  the  brick,  being  uncovered,  froze  to 
the  deck.  This  was  set  up  to  excuse  delay  in  taking  the  brick  at  that 
time,  and  not  as  a  counterclaim.  But  if  defendant  had  not  attempted 
to  rescind  the  contract  of  purchase,  and  the  discharge  had  gone  on 
with  ordinary  dispatch,  the  cargo  should  have  been  all  unladen  before 
January  1st    After  that,  the  vessel  could  be  considered  as  on  demur- 
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rage ;  and,  once  a  vessel  is  on  demurrage,  the  obligation  to  pay  is  con- 
tinuous, regardless  of  weather  or  hohdays  thereafter,  until  the  dis- 
charge is  completed.  Baldwin  v.  Sullivan  Timber  Co.,  142  N.  Y.  279, 
285,  36  N.  E.  1060.  Hence  the  request  to  charge  in  the  abstract,  as  to 
the  duty  to  protect  the  cargo,  was  not  applicable.  The  instruction  as 
given  was  as  favorable  to  defendant  as  its  pleadings  and  proofs  war- 
ranted. 

[5]  The  plaintiff  proved  payment  of  the  hire  of  the  barge  at  $5  a 
day,  and  $38  for  extra  towage  in  shifting  the  barge  to  three  different 
unloading  berths.  The  summons  and  complaint  were  served  on  March 
31st,  but  this  payment  appears  to  have  been  receipted  for  on  April  4th, 
five  days  after  suit  brought.  The  action,  however,  was  not  premature. 
Proof  of  detention,  with  a  market  value  for  use  of  such  a  craft,  made 
out  plaintiff's  right  of  action.  This  receipted  bill  was  evidence  to  pro- 
tect defendant  against  a  possible  double  liability  to  the  barge  owner. 
While  the  cause  of  action  must  arise  before  beginning  suit,  the  evidence 
to  sustain  it  need  not  then  be  complete.  Gillies  v.  Manhattan  Beach 
Improvement  Co.,  147  N.  Y.  420,  42  N.  E.  196.  We  cannot  say  that 
the  weight  of  evidence  is  against  the  verdict,  or  that  the  damages  found 
were  excessive. 

The  judgment  and  order  are  therefore  affirmed,  with  costs.  All 
concur. 


JABHESON  ft  BOND  CO.  v.  HEYNOI/DS  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    July  80,  1015.) 

1.  RBFERENCE   ^=^29 — ConSTRUCTION  OF  Obdeb. 

The  rule  that,  although  an  order  of  reference  recites  that  the  Issues  be 
heard  and  determined  by  a  referee,  it  may  be  construed  as  one  to  hear 
and  report  with  opinion,  applies  only  where  it  would  not  be  proper  to 
commit  to  a  referee  the  power  to  hear  and  determine. 

[Kd.  Note. — For  other  caaes,  see  Refer^ce,  Cent  Dig.  ||  49-53,  55; 
Dec.  Dig.  <8=>29.] 

2.  RzcoBDS  ®=>9 — Reoistbatior  of  Land  TirLEs— Detebmination  bt  Ref- 

BBEB— Statutes. 

Although  Real  Property  Law  (Oonsol.  Laws  1909,  c.  50)  {  391,  provides 
that  no  judgment  of  registration  shall  be  made  unless  the  court  is  satis- 
fied that  the  title  to  be  registered  Is  free  from  reasonable  doubt,  under 
section  371,  providing  that  in  actions  to  register  titles  the  Issues  shall  be 
tried  by  the  court  or  a  referee.  It  is  proper  to  eomnilt  the  case  to  a  referee 
with  power  to  hear  and  determine,  not  only  to  hear  and  report  with  opin- 
ion. 

[Ed.  Note. — ^For  other  cases,  see  Records,  Dec.  Dig.  4=>9.] 

3.  Recobos  <g=»9 — Reqistbation  of  Land  Titi£S— Title  op  Plaintux— Ref- 

ebee's  Findings — Sufficiency. 

In  an  action  to  register  title  to  land,  where  the'  referee  found  "the 
plaintiff  and  its  predecessors  have  had  record  title  since  1877,  as  appears 
by  the  documentary  evidence,"  such  finding  was  not  one  of  fact,  sustain- 
Ing  conclusiona  of  law  and  the  direction  of  Judgment  for  plalntllT,  since 
the  purported  finding  itself  was  a  conclusion  of  law,  expressly  inferred 
from  the  documentary  evidence;  there  being  no  finding  as  to  the  facts 
established  by  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  9=99.] 

9s»For  oUi«r  css««  aee  sams  topic  ft  KEY-NUMBEB  in  til  Key-Numbered  Dlgeeta  &  Indexes 
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4.  RBCOBDS  4=>9 — EsaiSTBATION  OP  T^ND  TllXES— TmjB  OF  PLAIHTUrF— Stw- 

FiciBNCT  OF  Eefebee's  FiNDiNoa— Aideb  by  Conclusion  of  I/aw. 

In  all  action  to  register  the  title  to  land,  where  the  referee's  purported 
finding  of  fact  as  to  plaintiff's  title  was  Insufficient  to  sustain  the  conclu- 
slcms  of  law  and  Judgment  for  the  plaintiff,  as  itself  a  conclusion  of  law, 
such  finding  was  not  rendered  sufilclent  by  a  conclusion  of  law  having  no 
basis  In  the  facts  found  In  the  findings,  since  conclusions  of  law,  to  have 
relevancy  and  weight,  must  proceed  from  facts  found  expressly  or  by 
proper  inference. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  «=9.] 

5.  States  ®=i215 — Costs— Action  to  Reqistek  Title  to  Land— Statute. 

Code  Civ.  Proc.  {  3241,  providing  that  where  costs  are  awarded  against 
the  i>eople  in  an  action  brought  by  a  puldlc  officer  pursuant  to  law,  and 
the  proceedings  have  not  been  stayed,  the  comptroller  must  draw  his  war- 
rant for  payment  of  the  costs,  upon  production  of  an  exemplified  copy  of 
the  Judgment  or  order  awarding  them,  etc.,  did  not  operate  to  render 
proper  the  Imposition  of  costs  and  extra  allowances  upon  the  people,  in 
an  action  by  a  private  corporation  to  raster  the  title  to  land,  in  which 
the  plaintiff  secured  Judgment,  since  the  Torrens  Law  expressly  requires 
that  the  people  shall  be  made  parties  defendant,  while  section  3241  re- 
lates only  to  an  action  or  special  proceeding  brought  by  a  public  officer 
pursuant  to  law. 

[Ed.  Note. — For  other  cases,  see  States,  Cent  Dig.  1203;  Dec.  Dig. 
«=s>215.] 

6.  States  4s»215 — Cobdb— Action  to  Rboisteb  Title  to  IiAnd— Stattjtk. 

In  such  an  action,  the  examiner  of  titles  under  the  registration  act  Is 
not  the  real  plaintiff,  so  as  to  make  proper  the  award  of  costs  against 
the  state,  under  section  3241. 

[Ed  Note. — ^For  other  cases,  see  States,  Cent  Dig.  |  203;  Dec.  Dig. 
©=215.] 

Appeal  from  Special  Tenri,  Queens  County. 

Action  to  roister  a  title  under  the  Torrens  Law  by  the  Jamieson  & 
Bond  Company  against  George  G.  Reynolds,  2d,  Ae  People  of  the 
State  of  New  York,  and  others.  From  judgment  for  the  plaintiff,  and 
from  an  order,  the  People  appeal.  Judgment  reversed,  and  order  af- 
firmed. 

Argued  before  JENKS,  P.  J.,  THOMAS,  CARR,  STAPLETON. 
and  PUTNAM,  JJ. 

Robert  P.  Beyer,  Deputy  Atty.  Gen.,  for  the  People. 
Gilbert  Ray  Hawes,  of  New  York  City,  for  respondent. 

CARR,  J.  [1,  2]  This  is  an  action  to  register  a  title  under  the  pro- 
visions of  the  Torrens  Law  chapter  of  the  Real  Property  Law.  Judg- 
ment went  for  the  plaintiff.  The  defendants  the  people  of  the  state  of 
New  York  appeal. 

The  land,  the  title  to  which  was  sought  to  be  registered,  is  situate 
in  the  borough  of  Queens,  and  consists  of  two  parcels,  one  upland  and 
the  other  land  fronting  on  Jamaica  Bay  and  running  out  to  the  low- 
water  mark,  and  it  is  only  as  to  the  land  between  high  and  low  water 
marks  that  any  controversy  exists  on  this  appeal.  The  city  of  New 
York  was  made  a  party  defendant,  and  after  having  obtained  a  stip- 
ulation, recognized  by  express  provision  in  the  judgment,  protecting 
its  rights  in  all  the  land  under  water  as  subject  to  its  rights  for  the 
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extension  of  streets,  it  took  no  further  part  in  the  action.  As  to  the 
land  under  water,  the  plaintiff  claimed  a  fee  simple  absolute,  and  this 
the  defendants  the  people  of  the  state  of  New  York  denied  in  their 
answer,  and  alleged  affirmatively  that  title  was  in  the  city  of  New 
York  by  virtue  of  chapter  568  of  the  Laws  of  1909,  by  which  the 
state  of  New  York  granted  to  the  city  of  New  York  all  its  rights  in 
the  land  under  water  in  Jamaica  Bay. 

By  stipulation  made  in  open  court  by  the  respective  counsel,  the  is- 
sues were  referred  to  an  official  referee  to  hear  and  determine.  On 
the  trial  before  the  referee,  the  defendants  the  people  offered  no  evi- 
dence, and  contented  themselves  with  objecting  to  the  sufficiency  of 
the  plaintiff's  proofs  and  moving  to  dismiss  the  complaint.  The  ref- 
eree made  findings  of  fact  and  conclusions  of  law,  and  directed  judg- 
ment for  the  plaintiff  as  prayed  for  in  the  CMnplaint.  Thereupon  the 
plaintiff  made  a  motion  at  Special  Term  to  confirm  the  report  of  the 
referee.  The  defendants  the  people  opposed.  The  cotu-t  at  Special 
Term  denied  the  motion,  and  sent  the  matter  back  to  the  referee  for 
further  hearing  and  report,  and  an  order  was  entered  accordingly. 
Shortly  thereafter  the  plaintiff  moved  to  vacate  the  order  last  men- 
tioned and  for  leave  to  withdraw  its  motion  to  confirm  the  referee's 
report.  The  motion  was  granted,  and  the  former  order  vacated.  From 
the  order  granting  this  motion,  the  defendants  the  people  now  appeal. 
Thereupon  the  plaintiff  applied  at  Special  Term  for  final  judgment 
in  accordance  with  the  referee's  findings.  Judgment  wais  granted,  with 
costs  and  an  extra  allowance  of  $2,000  against  the  people,  who  now 
appeal  from  the  judgment  also. 

It  is  contended  by  the  appellants  that  the  order  of  reference,  though 
expressly  reciting  that  it  was  to  "hear  and  determine,"  must  be  con- 
sidered as  one  to  "hear  and  report"  with  opinion,  and  that  on  the 
decision  of  the  referee  a  judgment  may  not  be  entered,  even  though  the 
order  of  reference  provides  that  the  referee  shall  hear  and  determine. 
There  are  many  authorities  that,  though  the  order  of  reference  may 
recite  that  the  issues  are  to  be  heard  and  determined  by  a  referee,  it 
may  be  construed  properly  as  one  "to  hear  and  report  with  opinion." 
But  these  precedents  are  all  in  cases  where,  according  to  settled  prac- 
tice, it  would  not  be  proper  to  commit  to  a  referee  the  power  to  hear 
and  determine.  That  is  not  the  case  here.  Although  section  391  of  the 
Real  Property  Law  provides: 

"No  Judgmeat  of  registration  shall  be  made,  unless  the  court  Is  satisfied 
that  the  title  to  be  registered  accordingly  is  free  from.  ieas(»iable  doubt" 

— ^this  does  not  mean  necessarily  that  the  court  itself  must  determine 
the  issues  raised  by  the  pleadings,  for  section  371  of  the  statute  pro- 
vides that  the  issues  shall  be  tried  by  the  court  or  a  referee.  Further- 
more, actions  of  this  kind  are  by  express  provision  of  the  statute,  sub- 
jected and  assimilated  to  actions  regulated  by  the  Code  of  Civil  Pro- 
cedure. We  think  the  objection  to  the  scope  of  the  referee's  powers 
under  the  order  of  reference  is  untenable,  and  that  the  appeal  from  the 
order  of  the  Special  Term,  above  recited,  should  be  affirmed. 

[3,  4]  This  brings  us  to  a  consideration  of  the  appeal  from  the  judg- 
ment    It  seems  to  us  that  the  findings  of  fact  made  by  the  referee 
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are  not  sufficient  to  sustain  the  conclusions  of  law  and  th*  direction 
for  judgment  in  favor  of  the  plaintiff.  There  are  six  specified  findings 
of  fact.    One  marked  "11"  recites: 

"That  the  plaintiff  and  Its  predecessors  In  ownership  bare  had  record  title 
to  the  premises  sought  to  be  registered  herein  since  in  or  about  ths  year  1877, 
as  api)ears  by  the  documentary  evidence  herein." 

This  is  not  at  all  a  finding  of  fact,  but  a  conclusion  of  law  expressly 
inferred  from  "the  documentary  evidence  herein,"  but  as  to  the  facts 
established  by  this  "documentary  evidence"  there  is  no  finding  what- 
ever. The  otfier  findings  of  fact  show  a  commercial  grant  to  the  plain- 
tiff from  the  people  of  the  state  of  New  York,  with  conditions  and 
covenants  which  n^fative  an  estate  in  the  plaintiff  in  fee  simple  abso- 
lute in  the  lands  under  water.  If  the  plaintiff's  title  rests  exclusively 
upon  the  g^rant  from  thfe  state,  then  it  is  beyond  controversy  that  the 
judgment,  so  far  as  it  decrees  registration  of  the  title  to  the  land  under 
water  in  the  plaintiff,  is  erroneous.  Nor  is  this  situation  improved  by 
the  "conclusion  of  law"  marked  "2,"  which  recites : 

"That  In  accordance  with  the  opinion  and  decision  of  the  Supreme  Court, 
at  the  Appellate  Division,  Second  Department,  thereof,  In  the  case  of  Rocka- 
way  Park  Improvement  Company,  Limited,  v.  Oity  of  New  York  (In  October, 
1910)  -140  App.  Div.  160.  124  N.  Y.  Supp.  1096,  by  the  tecma  of  the  original 
patent  or  grant  from  Gov.  Dongan  to  Capt  John  Palmer,  on  the  6tb  day  of 
October,  1685,  the  lands  included  in  the  Rockaway  Peninsula  so  conveyed  were 
bounded  on  the  north  by  the  bea<di,  or  Brant  channel,  or  low-water  mark  in 
Jamaica  Bay,  and  on  the  south  by  the  low-water  mark  In  the  Atlantic  Ocean, 
which  lands  include  the  premises  sought  to  be  registered  herein." 

So  far  as  this  case  is  concerned,  this  so-called  "conclusion  of  law" 
has  no  basis  in  the  facts  found  in  the  "finding  of  facts."  A  "conclusion 
of  law"  must  proceed  from  the  facts  found,  expressly  or  by  proper  in- 
ference, or  it  has  no  relevancy,  and  cannot  be  considered  as  of  any 
weight.  No  doubt  the  plaintiff  claims  by  mesne  conveyances  under  the 
"Palmer  patent,"  for  we  are  told  so  repeatedly  in  the  briefs  on  this 
appeal.  But  the  facts  which  establish  this  claim  must  appear  in  the 
findings  or  in  uncontroverted  allegations  of  the  complaint.  There  are 
no  allegations  whatever  in  the  complaint  that  set  forth  title  under  the 
"Palmer  grant."  It  may  be  said  that  the  examiner's  certificate  of  title, 
attached  to  the  complaint,  states  the  "Palmer  grant"  as  a  basis  of 
plaintiff's  title.  The  statute  does  not  give  to  the  examiner  of  titles  any 
power  of  adjudication.  It  does  give  to  his  statement  of  facts,  but  not 
his  mere  conclusions,  the  character  of  presumptive  evidence ;  but  evi- 
dence is  all  they  are,  and  the  findings  in  the  case  should  recite  the  facts 
which  the  evidence  establishes. 

Doubtless  this  court  may,  under  the  recent  amendments  to  the  Code 
of  Civil  Procedure  and  the  precedents  applying  to  them,  go  outside 
the  findings  of  the  referee  and  search  the  record  for  basis  for  addi- 
tional findings  to  support  the  judgment.  We  shall  not  do  so  in  this 
case,  for  we  feel  that  it  is  most  desirable  that  actions,  conducted  under 
this  statute,  should  be  regular  and  workmanlike  in  their  procedure. 
This  statute  appears  to  come  into  larger  use,  year  by  year.  It  will 
furnish  a  large  volume  of  judicial  work.  This  work  should  be  done 
adequately  in  the  forum  of  its  origin,  and  the  appellate  courts  should 
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be  freed  from  the  necessity  of  retrying  issues  on  appeal.  These  views 
require  a  reversal  of  the  judgment  and  the  remission  of  the  case  to  the 
referee,  with  directions  to  make  such  other  and  additional  findings  as 
the  evidence  may  warrant,  in  his  judgment. 

[5,6]  In  view  of  the  award  of  costs  and  a  general  allowance  against 
the  defendants,  the  people  of  the  state  of  New  York,  we  take  occasion 
to  say  that  in  our  opinion  this  case  did  not  call  for  the  imposition  of 
costs  and  extra  allowances  upon  the  appellants.  The  statute  under 
which  the  action  was  brought  expressly  requires  that  the  people  should 
be  made  parties  defendant.  This  requirement  is  in  the  public  interest, 
and  is  provided  that  the  Attorney  General  may  have  a  standing  in  the 
action  to  compel  the  plaintiff  to  establish  a  title  free  frcxn  reasonable 
doubt.  Barkenthien  v.  People,  155  App.  Div.  285,  140  N.  Y.  Supp. 
100;  Id.,  212  N.  Y.  36,  105  N.  E.  808;  Meighan  v.  Rohe,  166  App.  Div. 
175,  151  N.  Y.  Supp.  785. 

We  are  not  persuaded  by  the  contention  of  the  learned  counsel  for 
the  respondent  that  costs  and  allowances  were  awarded  against  the 
appellants  properly  under  section  3241  of  the  Code  of  Civil  Procedure. 
That  section  on  its  face  relates  to  "an  action  or  a  special  proceeding 
brought,  by  a  public  officer,  pursuant  to  any  provision  of  law."  The 
plaintiff  in  this  action  is  a  private  corporation  and  not  a  "public  officer." 
But,  argues  the  learned  counsel,  the  examiner  of  titles  under  the  stat- 
ute is  a  public  officer,  and  he  is  the  real  plaintiff.  This  contention  is 
naive,  but  not  convincing. 

The  order  should  be  affirmed,  without  costs.  The  judgment  is  re- 
versed, and  the  matter  remitted  to  the  referee  to  proceed  according  to 
this  opinion,  without  costs  of  this  appeal.    All  concur. 


WIGAND  T.  BACHMAN-BECHTEL  BREWING  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    July  80,  1015.) 

1.  Sales  iS=71 — Cowtract — Construction — Bt-Pboduct  of  Brewebt. 

A  contract  binding  a  -company  operating  a  brewery  to  sell  to  a  person, 
who  Installed  at  considerable  expense  a  drying  plant,  all  wet  grains  "pro- 
duced from  the  brewing  •  •  •  and  to  continue  so  to  do  lor  a  period 
of  five  years,  •  •  *  or  until  500,000  barrels  of  beer  shall  have  been 
brewed,"  If  It  obligated  the  brewery  company  to  operate  the  brewery  plant 
during  the  5-year  period,  required  It  merely  to  furnish  the  wet  grain 
product  thereof  up  to  the  product  of  600,000  barrels,  if  It  brewed  that 
amount  in  that  period,  and  did  not  obligate  It  to  furnish  500,000  barrels  If, 
though  operating  the  full  period,  it  would  have  brewed  a  less  amount. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  189-190;  Dec. 
Dig.  <S=»71.] 

2.  Appeal  and  Ebbos  «=>1064 — Pbejudicial  Ebbob^Bbeach  of  Saus  Cor- 

TBACT. 

In  the  buyer's  action  for  a  breach  of  such  contract,  an  Instruction  that 
defendant  agreed  to  furnish  plaintlft  during  the  five-year  period,  the 
wet  grains  from  the  brewing  of  000,000  barrels  of  beer,  was  prejudicial 
to  defendant,  regardless  of  whether  defendant  was  required  to  operate 
during  the  entire  period,  where  it  appeared  that  the  wet  grain  product 
of  the  brewery,  estimated  on  the  basis  of  the  product  during  the  portion 
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of  the  5-year  period  during  which  It  operated,  would  have  comprised 
the  product  of  only  451,400  barrels  of  beer  during  the  5-year  period. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  4219, 
4221-4224;    Dec.  Dig.  «=s>1064.] 

3.  Sales  «=»84 — Contbact — Constrttction — Bt-Prodtjct  op  Bkewkky. 

Such  contract  obligated  defendant  to  furnish  plaintiff  the  wet  grain 
product  of  its  brewery  plant  only  so  long  as  it  should,  within  the  5-year 
period,  continue  to  operate  its  plant,  though  plaintiff  had  bound  himself 
to  expend  and  did  expend  a  large  sum  of  money  In  Installing  his  drying 
plant,  and  did  not  obligate  It  to  continue  to  operate  its  plant  and  furnish 
such  product  during  the  entire  5-year  period. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  5|  284,  235 ;  Dec.  Dig. 
«=s>S4.] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Charies  F.  Wigand  against  the  Bachman-Bechtel  Brew- 
ing Company.  From  judgment  for  plaintiff,  and  denial  of  new  trial, 
defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  MIIXS,  RICH,  and 
PUTNAM,  JJ. 

William  S.  Gordon,  of  New  York  City,  for  tlie  appellant. 
Thomas  G.  Prioleau,  of  New  York  City,  for  the  respondent 

MILLS,  J.  The  action  was  brought  to  recover  damages  for  the  al- 
leged breach  by  the  defendant  of  a  written  contract  between  the  par- 
ties, a  copy  of  which  is  annexed  to  the  complaint.  At  and  before  the 
making  of  the  contract,  the  defendant  was  ope;rating  a  brewery  in 
Richmond  county,  which  brewery  produced,  as  a  by-product,  wet 
grains,  usually  waste,  which,  after  being  dried,  may  be  sold  for  the  pur- 
pose of  feedmg  cattle.  The  plaintiff  for  several  years  had  been  en- 
gaged in  the  business  of  installing  plants  for  drying  such  grains. 

The  contract  provided:  (a)  That  the  plaintiff  would,  at  his  cost, 
install  such  a  drying  plant  in  one  of  the  defendant's  buildings,  and  ad- 
vance to  the  defendant  $5,000,  or  so  much  thereof  as  might  be  neces- 
sary, to  make  any  needed  alterations  in  such  building  to  fit  it  for  plain- 
tiff's such  plant,  and  to  have  the  drying  plant  ready  for  use  by  June  1 , 
1910 ;  (b)  that  the  defendant  shall  sell  to  the  plaintiff  all  the  wet  grains 
"produced  from  the  brewing  at  its  brewery,  and  to  continue  so  to  do  for 
a  period  of  five  (5)  years  from  the  1st  day  of  June,  1910,  or  until  five 
hundred  thousand  (500,000)  barrels  of  beer  shall  have  been  brewed" 
by  the  defendant,  and  shall  furnish  to  the  plaintiff  heat  for  such  dry- 
ing plant ;  (c)  that  the  plaintiff  shall  pay  to  the  defendant  6  cents  per 
barrel  for  each  barrel  of  beer  so  brewed ;  and  that  the  sum  of  $250  a 
month  is  to  be  deducted  by  the  plaintiff  towards  the  repayment  of  the 
amount  advanced  by  him  to  pay  the  expenses  of  altering  the  defend- 
ant's said  building ;  (d)  that  at  the  end  of  the  5-year  period  the  title 
to  the  drying  plant  shall  vest  in  the  defendant;  and  (e)  that,  should 
the  defendant  be  prevented  "from  operating  its  brewery  by  reason  of 
strikes,  breakdowns  in  machinery,  or  for  any  reason,  whether  beyond 
its  control  or  otherwise,  then  and  in  that  event  this  contract  and  the 
performance  thereof  by  the  party  of  the  first  part  [namely,  the  de- 
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fendant]  shall  stand  in  abeyance  until  the  brewery  of  the  party  of  the 
first  part  shall  again  be  in  operation." 

Plaintiff  did  install  the  drying  plant  by  the  1st  of  August,  1910,  at 
a  cost  to  him  of  $6,050.  From  about  that  date  until  May  1,  1912,  a 
period  of  1%  years,  the  defendant  operated  its  brewery  plant  and  fur- 
nished to  the  plaintiff  all  its  product  of  wet  grains,  and  he  dried  them 
in  his  plant  and  sold  them,  making  payment  therefor  as  provided  in 
the  contract.  Thus  the  contract  was  performed  by  both  parties  for 
that  period  of  1%  years.  About  May  1,  1912,  the  defendant  sold  its 
business  to  a  third  party,  and,  as  a  part  of  the  sale,  entered  into  an 
agreement  with  that  party  whereby  it  agreed  not  to  operate  its  brewery 
for  a  term  of  2  years,  and  the  plaintiff  was  forthwith  notified  by  de- 
fendant that  its  plant  would  be  so  closed,  and  its  operation  has  never 
been  renewed.  In  the  1%  years  of  the  operation  as  aforesaid,  the 
plaintiff  received  from  the  defendant  the  wet  grain  product  of  about 
158,000  barrels  of  beer. 

Evidence  was  introduced  in  behalf  of  the  plaintiff  showing  the  profit 
which  he  had  made  upon  the  grains  which  he  did  receive,  and  also  the 
profit  which  he  would  have  made  upon  the  balance  of  the  such  wet 
grain  product  of  the  full  500,000  barrels  of  beer,  and  also  that  he 
could  not  elsewhere  purchase  the  wet  grains ;  and  evidence  in  behalf 
of  the  defendant  was  introduced  to  show  that  such  wet  grains  could 
elsewhere'  be  purchased.  The  plaintiff  figured  out  his  loss  of  profits 
upon  the  basis  that  he  was  entitled  to  the  wet  grain  product  of  the  full 
500,000  barrels,  and  made  such  loss  of  profits  upon  that  basis  to  be 
the  sum  of  $12,964.50.    The  verdict  allowed  him  $8,500. 

[1,  2]  The  main  question  presented  here  for  determination  is  whether 
or  not,  by  the  contract,  the  defendant  agreed  to  furnish  the  plaintiff. 
during  the  5-year  term  thereof,  the  wet  grains  from  the  brewing  of 
500,000  barrels  of  beer.  The  trial  court  expressly  charged  the  jury  in 
the  affirmative  upon  this  question,  the  defendant  excepting,  and  the 
verdict  must  be  regarded  as  having  been  reached  upon  that  basis. 

I  think  that  in  any  event  this  charge  was  erroneous — at  least  in  so 
far  as  it  instructed  the  jury  that  the  defendant,  by  the  contract,  be- 
came obligated  to  furnish  the  plaintiff,  during  the  5-year  period,  with 
the  wet  grain  product  of  at  least  500,000  barrels  of  beer  to  be  brewed 
by  it.  Upon  the  construction  of  the  contract  most  favorable  to  the 
plaintiff  according  to  his  contention,  it  seems  to  me  that  it  obligated  the 
defendant  to  continue  to  operate  its  brewery  plant  during  the  five-year 
period  and  to  furnish  to  the  plaintiff  the  wet  grain  product  thereof 
up  to  such  product  of  500,000  barrels,  if  it  brewed  that  amount  in 
that  period.  I  perceive  no  warrant  for  either  rejecting  the  word  "or" 
in  the  phrase  "for  a  period  of  five  (5)  years  from  the  1st  day  of  June, 
1910,  or  until  five  hundred  thousand  (500,000)  barrels  of  beer  shall 
have  been  brewed  by  the  party  of  the  first  part,"  or  for  reading  such 
word  as  "and."  This  error  was  substantial,  because  the  later  submis- 
sion to  the  jury  of  the  question  of  damages  was  made  upon  the  basis 
of  that  construction  of  the  contract ;  and  if  the  other  construction  were 
proper,  namely,  that  the  contract  bound  the  defendant  to  furnish  only 
the  said  product  of  what  it  might  brew  during  that  period,  not  exceed- 
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ingthe  500,000  barrels,  then  the  product  of  the  158,000  barrels,  which 
had  been  furnished  by  defendant  to  plaintiff  during  the  1%  years  of 
actual  operation  of  the  defendant's  plant  in  that  part  of  the  contract 
term,  would  indicate  that  at  the  same  rate  during  tne  5  years  the  plain- 
tiff would  receive  from  the  defendant  such  wet  grain  product  of  only 
about  451,400  barrels  of  beer.  I  reach  this  conclusion  in  this  way: 
In  1%  jrears  operation  of  defendant's  brewery,  plaintiff  received  the 
product  of  158,000  barrels,  and  at  the  rate  of  500,000  in  5  years  he 
would  have  received  175,000  in  the  1%  years  leaving  him  a  shortage 
of  17,000  barrels  in  that  time,  or  of  2,430  in  each  quarter  of  a  year, 
making  9,720  in  a  year,  or  48,600  in  the  entire  5  years. 

[3]  This  error  would  seem  to  necessitate  a  reversal;  but,  for  the 
disposition  of  the  cage,  it  seems  important  to  determine  the  main  ques- 
tion in  controversy  between  the  parties  here,  and  that  is  this:  Did 
the  contract  obligate  the  defendant  to  continue  to  operate  is  plant  and 
to  produce  and  furnish  to  the  plaintiff  its  product  of  wet  grains,  or 
only  to  furnish  such  product  to  the  plaintiff  so  long  as  the  defendant 
should,  within  the  contract  period,  continue  to  operate  its  plant  ?  The 
charge  asserted  distinctly  tiie  a£Eirmative  of  the  first  branch  of  this 
question,  the  defendant  excepting. 

The  briefs  of  the  respective  learned  counsd  abound  in  their  own 
arguments  and  views  upon  this  question,  but  are  utterly  devoid  of  cita- 
tion of  any  authority  thereon.  The  appeal  was  argued  here  on  the  2d 
of  June  last,  and  on  the  8th  of  that  month  the  appellant's  counsel 
wrote  a  letter  to  the  Presiding  Justice,  calling  the  attention  of  the 
court  to  the  <ase  of  Pf  ann  &  Co.  v.  Turner  Cypress  Lumber  Co.,  194 
Fed.  69,  114  C.  C.  A.  89,  as  being  an  authority  directly  in  point  in 
support  of  his  main  contention  upon  this  question;  and  on  the  9th  of 
that  month  the  respondent's  counsel  also  wrote  a  letter  to  the  Presid- 
ing Justice,  in  which  he  undertone  to  discriminate  between  that  case 
and  the  one  here  upon  appeal,  and  both  letters  were  by  the  Presidit^ 
Justice  transmitted  to  me. 

An  examination  of  the  Pfann  Case,  supra,  which  was  decided  by  the 
United  States  Circuit  Court  of  Appeals  in  the  Fifth  Circuit,  and  of  the 
New  York  case  of  Wemple  v.  Stewart,  22  Barb.  154,  cited  in  the 
opinion  in  th6  Pfann  Case,  has  convinced  me  that  each  case  is  directly 
in  point  here  and  sustains  fully  the  appellant's  contention  that  the  con- 
tract here  did  not  obligate  it  to  continue  in  its  brewing  business  for 
any  length  of  time.  In  the  Pfann  Case,  supra,  the  contract,  therein 
designated  as  an  agreement,  provided  that  the  defendant  agreed  to 
sell  and  the  plaintiff  to  buy  all  of  the  lumber  of  the  grades  and  kinds 
already  manufactured  by  the  defendant,  "and  also  such  further  lum- 
ber as  may  be  manufactured  by  them"  from  November  1,  1901,  to 
November.!,  1903  (194  Fed.  71,  114  C.  C.  A.  89);  and  in  the  Wem- 
ple Case,  supra,  the  contract  provided  that  the  defendant  should 
deliver  to  the  plaintiff  all  the  merchantable  spruce  plank  which  they 
may  saw  the  ensuing  winter  (22  Barb.  155).  In  each  case,  at  the  time 
of  the  making  of  the  contract,  the  defendant  was  operating  a  going 
lumber  producing  plant,  and,  indeed,  each  contract  provided  also  for 
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the  sale  to  the  plaintiff  and  purchase  by  it  or  him,  from  the  defendant, 
of  a  quantity  of  lumber  already  sawed. 
In  the  Pfann  Case,  supra,  the  opinion  says : 

"It  Is  contended  by  the  lumber  company  [the  plaintiff  purdiaser]  that  the 
words  employed  required  Pfann  &  Co.  to  operate  their  plant  for  the  period  of 
two  years,  and  upon  their  failure  to  do  so  a  cause  of  action  accrued  to  It  for 
breach  of  contract  On  the  other  liand,  Pfann  &  Co.  insist  that  they  did  not 
contract  away  their  right  to  sell  the  plant,  and  that  they  were  obligated  to 
deliver  such  lumber  only  as  might  be  manufactured  by  them  while  the  mill 
was  in  operation.  We  thinli  that  the  latter  construction  la  the  proper  one 
to  place  upon  the  contract  The  words  do  not  import  a  prcanlse  to  keep  the 
mill  in  operation,  nor  to  manufacture  any  quantity  of  lumber  during  the  two 
years.  Lumber  manufactured  by  the  mill  of  the  grades  In  the  contract  speci- 
fied It  was  the  duty  of  Pfann  &  Co.  to  sell  and  deliver  to  the  lumber  company 
at  the  contract  price.  But  the  words  referred  to  cannot,  by  any  reasonable 
rule  of  Interpretation,  be  so  construed  as  to  divest  Pfann  &  Co.  of  the  right 
to  dispose  of  their  property  in  their  own  way  and  at  any  time  deemed  ad- 
vantageous to  themselves." 

In  the  Wemple  Case,  supra,  the  opinion  was  to  like  eflFect. 

It  is  true  that  in  the  case  here  on  this  appeal  the  plaintiff  bound  him- 
self to  expend  and  dfd  expend  a  large  sum  of  money  in  installing  his 
drying  plant ;  but  I  do  not  think  that  that  faict  can  justify  us  in  imply- 
ing into  the  contract  an  obligation  on  the  part  of  the  defendant  not 
to  sell  out  its  business.  The  wet  grain  was  merely  a  by-product  of  de- 
fendant's plant ;  and  it  seems  at  least  equally  unreasonable  that  for  the 
mere  disposition  of  such  by-product  the  defendant  would  have  obligat- 
ed itself  to  continue  its  business  for  the  definite  period  of  5  years. 

The  respondent's  counsel,  in  his  letter,  in  endeavoring  to  discrimi- 
nate the  case  here  from  that  in  the  Pfann  and  Wemple  Cases,  supra, 
makes  much  of  the  fact  that  in  those  cases  the  word  "may" — i.  e.,  "as 
nuiy  be  manufactured" — was  used  in  the  contract,  whereas  that  exact 
word  "may"  is  not  used  in  the  contract  herein.  I  note,  however,  that 
the  ninth  clause  of  this  contract,  as  to  selling  to  the  plaintiff  of  the 
grains  dried  by  the  defendant  after  the  5-year  period,  uses  that  very 
word  "may,"  viz.,  "which  the  said  party  of  the  first  part  may  dry  at 
its  brewery";  and  I  think  that  the  same  meaning  is  involved  in  the 
words  "produced  from  the  brewing  at  its  brewery"  in  the  provision 
as  to  the  5-year  period. 

As  this  conclusion  seems  likely  to  lead  to  the  final  disposition  of  the 
case,  I  do  not  consider  the  question  of  the  measure  of  damages — ^that 
is,  whether  the  trial  court  erred  in  permitting  a  recovery  upon  the  basis 
of  the  loss  of  profits,  or  the  question  whether  or  not  the  eighth  clause 
of  the  contract,  by  itself,  authorized  the  defendant  at  any  time  to  end 
its  obligation  to  plaintiff  by  selling  its  business  to  anodier,  although 
I  am  inclined  to  agree  with  the  negative  view,  upon  the  latter  point, 
expressed  by  the  learned  trial  justice  in  his  opinion. 

It  is  much  to  be  regretted  that  the  trial  justice  did  not  have  his  at- 
tention called  to  the  two  cases  which,  as  above  indicated,  I  have  deemed 
conclusive  upon  the  main  question  involved.  I  may  add  that  at  the 
argument  I  was  impressed  with  the  view  that  the  contract  did,  by  fair 
and  reasonable  implication,  bind  the  defendant  to  continue  its  brewing 
business  for  the  full  period  of  5  years,  or  until  the  maximum  of  500,- 
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000  barrels  of  beer  had  been  brewed,  and  very  likely  would,  even  upon 
more  mature  reflection,  have  entertained  the  same  view,  except  for  the 
two  authorities  subsequently  cited  as  above  stated. 

I  advise,  therefore,  that  the  judgment  and  order  be  reversed,  with 
costs,  and  the  complaint  be  dismissed,  with  costs.    All  concur. 


In  re  MARINE. 

(Supreme  Court,  Aiv>enate  Division,  Second  Department    July  30,  1916.) 

Wills  €=3566 — Consttbttction— LKaAcr— Bahk  Deposits. 

Where  testatrix  Indorsed  and  delivered  to  appellant,  her  subsequent 
executrix,  a  certificate  of  deposit  solely  for  the  purpose  of  having  it  col- 
lected by  appellant  as  her  agent,  and  appellant  delivered  It  to  another 
bank  for  collection,  which  bank,  upon  payment,  after  the  testatrix's  death, 
credited  It  to  the  testatrix,  In  trust  for  the  appellant,  the  deposit  remain- 
ed to  the  account  of  the  testatrix  at  her  death,  so  that  a  legacy  of  $500, 
payable  exclusively  out  of  any  funds  testatrix  might  have  on  deposit,  was 
payable  to  the  executrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S|  1238%,  1239;  Dec, 
Dig.  <S=»566.] 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  accounting  of  Eva  Maud  Marine,  as  executrix, 
etc.,  of  Mary  Cruikshank,  deceased.  From  a  decree  of  the  Surrogate's 
Court  (78  Misc.  Rep.  707,  140  N.  Y.  Supp.  231),  directing  a  payment 
to  a  legatee,  the  accountant,  individually  and  as  executrix,  appeals. 
Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPI^ETON,  and 
RICH,  JJ. 

William  Drennan,  of  Brooklyn,  for  appellant. 
George  A.  Larkin,  of  Olean,  for  respondent  legatee,  Charles  Scham- 
bacher. 

RICH,  J.  The  executrix  of  Mary  Cruikshank,  deceased,  appeals  to 
this  court  from  a  decree  of  the  Surrogate's  Court  of  Kings  County, 
directing  pajrment  to  Charles  Schambacher,  the  respondent,  of  the  sum 
of  $500  and  interest  under  the  provisions  of  the  second  subdivision 
of  the  will  of  said  decedent,  reading  as  follows : 

"Second.  I  give  and  bequeath  to  Charles  E.  Schambacher,  the  sum  of  five 
hundred  dollars  payable  exclusively  out  of  any  funds  I  may  have  on  deposit 
In  any  bank  in  Friendship,  New  York." 

The  appellant,  in  an  involuntary  accounting,  filed  her  account,  show- 
ing a  balance  in  the  estate  of  $3,891.65,  to  which  the  respondent  filed 
objections,  in  which  he  alleged  that  at  the  time  of  her  death  Mary 
Cruikshank  had  in  a  bank  in  Friendship,  N.  Y.,  $1,019.50,  of  which  no 
mention  was  made  in  said  account,  and  that  his  legacy  had  not  been 
paid.  He  accordingly  asked  for  an  order  directing  an  amendment  of 
the  account,  by  including  therein  said  sum  of  $1,019.50  as  a  charge 
against  the  executrix,  and  directing  the  payment  of  his  legacy.  The 
facts  were  stipulated,  and  no  evidence  outside  of  the  stipulation  given. 

4=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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On  May  16,  1910,  the  decedent  deposited  in  the  First  National  Bank 
of  Friendship,  located  in  the  village  of  Friendship,  the  sum  of  $1,000, 
taking  from  the  bank  a  certificate  of  deposit  payable  to  the  order  of 
herself  on  return  of  the  certificate  properly  indorsed.  The  ownership 
and  interest  of  the  decedent  in  this  deposit  and  certificate  remained 
unchanged  during  her  lifetime,  unless,  as  the  appellant  contends,  a 
change  was  effected  by  the  following  transactions:  On  October  7th 
said  certificate  of  deposit,  indorsed  by  the  decedent  by  mark,  was  de- 
livered by  the  appellant  to  the  Williamsburg  Savings  Bank  of  Brook- 
lyn, who,  after  indorsing  the  same,  delivered  it  to  another  bank  for 
collection.  On  the  following  day,  October  8th,  the  testatrix  died.  On 
October  13th,  following,  the  Savings  Bank  was  advised  by  its  indorsee, 
the  collecting  bank,  that  the  certificate  had  been  paid,  and  thereupon 
it  opened  an  account  on  its  books,  in  the  name  of  "Mary  Cruikshank, 
in  trust  for  Eva  Maud  Marine." 

It  was  contended  that  these  facts  establish  an  executed  gift  of  the 
certificate,  and  deposit  represented  by  it,  to  the  appellant,  and  that  at 
the  time  of  her  death  the  testatrix  had  no  money  or  funds  on  deposit 
in  any  bank  in  Friendship,  and  payment  of  the  legacy  being  expressly 
limited  to  such  fund,  which  was  disposed  of  by  the  testatrix  prior 
to  her  death,  the  legacy  adeemed.  The  $1,000  stood  as  a  deposit  and 
credit  to  the  account  of  Mary  Cruikshank  on  the  books  of  the  First 
National  Bank  of  Friendship  at  the  time  of  her  death  and  thereafter, 
down  to  October  10th,  when  the  certificate  of  deposit  was  paid  and 
the  account  closed. 

The  surrogate  found  as  facts  that  on  October  8th,  the  day  on  which 
she  died,  the  testatrix  had  on  deposit  in  the  Friendship  bank  the  sum 
of  $1,000,  that  said  certificate  of  deposit  was  indorsed  and  delivered 
to  the  appellant  solely  for  the  purpose  of  having  the  same  collected, 
that  the  deceased  never  parted  with  the  title  thereto,  and  that  the  ap- 
pellant in  collecting  the  same  acted  as  the  agent  of  the  decedent.  He 
accordingly  decreed  that  the  appellant  executrix  had  fully  accounted 
for  all  money  and  property  of  the  estate  of  her  testatrix  which  had 
come  into  her  hands  as  such  executrix,  and  had  fully  complied  with 
the  terms  and  provisions  of  said  will,  except  that  she  had  failed  and 
neglected  to  pay  said  legacy  to  Schambacher,  which  payment  was  or- 
dered to  be  made  out  of  the  funds  remaining  in  her  hands  as  execu- 
trix. 

I  think  the  stipulated  facts  are  susceptible  of  the  conclusions  drawn 
by  the  learned  surrogate,  that  the  certificate  was  indorsed  by  the  dece- 
dent to  the  Savings  Bank,  and  received  by  the  latter,  with  the  mutual 
understanding  that  the  instrument  was  put  in  its  possession  for  the 
special  purpose  of  collection  and  not  for  the  purpose  of  transferring 
the  same,  within  the  rule  declared  in  Bank  of  America  v.  Waydell,  187 
N.  Y.  115,  79  N.  E.  857,  although  the  bank  indorsee  in  that  case  was 
the  direct  indorsee  of  a  prior  collecting  agent,  while  in  the  case  at  bar 
the  Savings  Bank  was  the  direct  indorsee  of  the  owner  of  the  certifi- 
cate. While  the  appellant  delivered  the  instrument  to  the  Savings 
Bank,  she  had  no  property  therein.  The  most  that  can  be  claimed 
by  appellant  is  that  the  decedent  intended  to  create  a  trust  in  her  favor. 
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to  become  operative  only  when  the  fund  represented  by  the  certificate 
should  be  paid  and  come  into  the  possession  of  the  Savings  Bank,  which 
did  not  occur  during  her  lifetime. 

The  appellant  relies  upon  authorities  holding  that  for  the  purposes 
of  a  gift  the  mere  delivery  of  an  instrument  for  the  payment  of  money 
is  efiecttial,  even  though  such  instnunent  is  transferable  by  indorse- 
ment and  not  indorsed.  This  rule  has  no  application  to  the  question 
as  to  whether  the  deceased  had  money  on  deposit  in  the  bank  at  Friend- 
ship at  the  time  of  her  death,  and  in  addition  the  stipulated  facts  do 
not  establish  an  intent  to  give  the  certificate,  by  the  decedent  to  the 
appellant.  Such  conclusion  or  presumption  is  repelled  by  the  absence 
of  proof  of  any  delivery  to  the  appellant  with  the  intention  on  the 
part  of  the  decedent  to  invest  her  with  the  present  ownership  of  the 
certificate  or  fund  represented  by  it  Although  it  is  stipulated  that 
such  certificate  was  delivered  by  the  appellant  to  the  Savings  Bank, 
there  is  no  proof  of  any  delivery  to  her,  except  such  as  arises  from  the 
delivery  to  the  bank.  The  certificate  does  not  bear  her  indorsement, 
and  it  is  clear  that  her  possession  was  merely  for  the  purpose  of  de- 
livery to  the  bank  for  the  purposes  of  collection,  as  the  agent  of  the 
deceased,  and  not  as  the  owner.  Whether  the  legacy  is  specific  or 
demonstrative  is  immaterial ;  the  testatrix  at  the  time  of  her  death  was 
the  owner  of  the  uncollected  and  unpaid  deposit  in  a  bank  in  Friend- 
ship, N.  Y.,  and  the  respondent's  legacy  is  payable  therefrom. 

The  decree  of  the  Surrogate's  Court  of  Kings  County  is  afifirmed, 
with  costs.   All  concur. 


HUTCHINSON  v.  McOADDON  et  al 
(Supreme  Court.  Appellate  DiTislim,  Second  Department    July  SO,  1916.) 

'Wills  *=»166 — UNDtrE  iNixrEwcB — SusncntNOT  of  Bvidkncb. 

In  an  action  to  contest  a  will,  tlie  competent  evidence,  apart  ;rrom  that 
Inadmissible  because  not  bearliig  on  the  issues  submitted  to  the  jury, 
held  insufficient  to  show  undue  Influence  exerted  on  testatrix  by  her 
brother. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  421-437;  Dec 
Dig.  <8=»166.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Anna  Isabelle  Hutchinson  against  Joseph  T.  McCaddon 
and  Theodore  D.  McCaddon,  individually  and  as  executors  of  Ruth 
L.  Bailey,  deceased,  and  others.  From  an  order  setting  aside  a  ver- 
dict for  defendants  McCaddon  and  Harper,  and  granting  a  new  trial, 
they  appeal.    Reversed,  and  verdict  reinstated. 

See,  also,  157  App.  Div.  927,  142  N.  Y.  Supp.  1123. 

Argued  before  JENKS,  P.  J.,  and  CARR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Delevan  A.  Holmes,  of  New  York  City  (Charles  P.  Rogers,  of  New 
York  City,  on  the  brief),  for  appellants. 
Arthur  M.  Johnson,  of  Mt.  Vernon,  and  J.  H.  Auchincloss,  of  New 

«s»FoT  other  caaM  «••  wins  topio  A  KBY-NUMBBB  Id  all  Ker-Numbared  Digeata  &  Indezea 
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York  City  (John  T,  Bottom,  of  Denver,  Colo.,  on  the  brief),  for  re- 
spondent 

JENKS,  P.  J.  The  plaintiff  contests  the  will  of  her  sister,  Ruth 
Bailey.  Upon  the  sole  issue  submitted,  namely,  whether  the  will  was 
procured  by  the  undue  influence  of  the  defendant  J.  F.  McCaddon, 
who  was  a  brother  of  the  said  testatrix,  the  jury  found  for  the  de- 
fendants. But  the  learned  justice  who  presided  set  the  verdict  aside 
for  erroneous  admission  of  testimony.  The  testimony  was  of  state- 
ments made  by  the  testatrix,  subsequent  to  the  execution  of  the  will, 
why  she  did  not,  as  she  once  expressed  it,  make  the  plaintiff  "an  heir," 
and  involved  strictures  upon  the  conduct  of  her  nephews  subsequent 
to  the  execution  of  a  prior  will.  The  issues  originally  tendered  by  the 
plaintiff  comprised  failure  of  proper  execution  of  the  will  and  the  un- 
sound mind  and  physical  weakness  of  the  testatrix  to  the  extent  of 
testamentary  incapacity.  As  we  understand  it,  the  learned  trial  court 
thought  it  erred  because,  at  the  close  of  the  plaintiff's  case,  it  had  an- 
nounced that  it  would  submit  to  the  jury  only  the  question  of  undue 
influence,  and  therefore  that  such  testimony  was  inadmissible  on  the 
question  of  fraud  or  duress.  Waterman  v.  Whitney,  11  N.  Y.  157,  62 
Am.  Dec.  71 ;  Smith  v.  Keller,  205  N.  Y.  39,  98  N.  E.  214. 

We  think  that  the  verdict  should  be  reinstated,  because  it  is  obvious 
that  with  such  testimony  rejected  the  plaintiff  should  not  have  gained 
a  verdict.  Rogers  v.  Wheeler,  52  N.  Y.  262 ;  McGean  v.  Manhattan 
Railway  Co.,  117  N.  Y.  219,  22  N.  E.  957;  38  Cyc.  1437.  The  testa- 
trix was  the  childless  relict  of  Bailey,  who  acctunulated  a  large  fortune 
as  a  showman.  The  will  was  made  in  1908,  and  the  testatrix  died  in 
1912.  After  some  comparatively  small  bequests,  she  conveyed  the 
residuary  estate  of  about  $1,500,000  to  her  two  brothers  as  trustees, 
with  directions  that  in  the  event  of  the  survival  of  the  plaintiff  they 
should  provide  for  a  life  annuity  to  her  of  $10,000  per  annum,  and 
that  upon  her  death  the  corpus  set  apart  for  such  annuity  should  re- 
vert to  the  residuary  estate.  She  provided  that  the  residuary  estate 
should  be  paid  absolutely  and  equally  to  her  said  two  brothers  and  her 
sister,  Lillie  Harper,  with  directions  that,  in  case  of  the  death  of  any 
of  them  without  issue,  there  should  be  equal  distribution  to  the  sur- 
vivors. 

The  general  scheme  was  in  recogniti6n  of  natural  claimants,  and 
abnormal  only  in  the  discrimination  against  the  plaintiff.  The  effect 
of  that  discrimination  was  to  cut  off  the  children  of  the  plaintiff  from 
any  benefit  under  the  will,  or  through  any  disposition  which  the  plain- 
tiff might  make  if  any  absolute  estate  had  been  given  to  her.  The 
plaintiff  shows  that  in  1906  the  testatrix  made  a  former  will,  whereby 
she  provided  for  the  plaintiff  as  for  her  other  brothers  and  sisters. 
She  adduces  proof  to  show  the  testatrix's' feelings  towards  her  nephews 
and  towards  McCaddon,  respectively.  She  adduces  proof  that  Mc- 
Caddon lived  with  the  testatrix,  was  always  at  her  elbow,  had  a  large 
part  in  the  management  of  her  affairs,  and  that  he  was  bitter  against 
his  said  nephews.  The  nephews  had  risen  to  responsible  positions  in 
the  employ  of  the  testatrix's  husband,  and  there  is  proof  that  he  and 
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the  testatrix  for  a  long  time  held  them  in  high  affection.  There  is 
proof  that  McCaddon  once  had  left  such  employ  to  set  up  a  rival  show, 
and  that  the  testatrix  and  her  husband  condemned  what  they  consid- 
ered his  disloyalty  in  unmeasured  terms.  But  there  is  also  proof  that 
permits  the  inference  that,  prior  to  the  death  of  the  testator's  husband, 
he,  the  testatrix,  and  McCaddon  were  on  friendly,  if  not  intimate, 
terms.  And  there  is  proof  that  during  the  period  that  intervened  the 
making  of  the  first  will  and  the  last  will  the  testatrix  became  much 
displeased  with  her  said  nephews  because  they  opposed  and  sought 
to  thwart  her  desire  to  have  McCaddon  made  a  director  in  the  cor- 
poration which  maintained  the  show,  in  order  that  he  might  co-operate 
with  them,  and  that  this  displeasure  was  great.  The  testatrix  tried 
to  bring  her  nephews  and  McCaddon  in  harmony,  but  apparently  they 
could  not  work  together.  During  that  interval  the  nephews  left  the 
corporation  and  entered  upon  other  ventures  of  a  similar  character, 
but  McCaddon  remained  tmtil  the  sale  of  the  corporation. 

The  facts  that  the  testatrix  once  held  her  nephews  in  warm  affection, 
and  once  was  incensed  against  her  brother,  do  not  import  that  this 
woman  could  not  suffer  a  change  of  heart.  Such  change  might  be 
ascribed  to  caprice,  without  the  influence  of  McCaddon.  And  it  might, 
upon  the  evidence,  be  attributed  to  this  subsequent  conduct  as  viewed 
by  the  testatrix,  for  the  proof  permits  the  inference  that,  as  time  went 
on,  McCaddon  made  peace  and  the  nephews  made  strife,  both  with  the 
testatrix,  McCaddon  had  the  opportunity,  and  the  proof  permits  the 
conclusion,  that  he  had  the  animus,  to  deal  his  nephews  a  blow  through 
the  .will  of  the  testatrix.  But  that  is  not  enough.  There  is  no  con- 
tention that  he  exercised  any  physical  restraint  upon  the  testatrix. 
And,  although  the  plaintiff  could  establish  indirectly  undue  influence, 
there  are  no  circtunstances  which  permit  no  other  inference  than  that 
the  testatrix  wrote,  not  her  own  will,  but  that  of  McCaddon  under 
his  coercion  and  duress.  She  is  described  as  a  woman  of  strong  mind 
and  will,  and  there  is  not  a  bit  of  evidence  to  indicate  that  McCaddon 
dominated  her  or  effaced  her  in  any  way.  Undoubtedly  she  was  warm- 
ly attached  to  the  plaintiff,  but  the  plaintiff  personally  is  amply  provided 
for  as  long  as  she  lives.  We  conclude,  then,  that  the  plaintiff  did  not 
sustain  the  burden  which  was  upon  her,  even  though  the  evidence  re- 
ferred to  by  the  learned  trial  court  is  stricken  from  the  record. 

The  order  is  reversed,  and  the  verdict  is  reinstated,  with  costs  to 
the  appellants.    All  concur. 


TOWN  OF  OXSTBR  BAY  T.  ST?EHIJ. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  30,  1915.) 

1.  Public  Lands  ^=>106% — Colonui,  Obaitts— P^^uuptioit  and  Bttbden 
OF  Pbooe. 

In  ejectment  to  recoyer  a  strip  of  beach  land  alK>Te  high-water  mark  on 
Long  Island  Sound,  the  plaintiff  town  claimed  nnder  the  Andros  patent 
of  September  29, 1677,  describing  land  bounded  by  the  Sound  on  the  north, 
the  Atlantic  Ocean  on  the  south,  and  two  towns,  respectively,  on  the  east 
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and  west,  excepting:  other  patent  lights  or  lawful  claims.  1  Colonial 
Laws,  p.  62,  provided  that  all  records  of  sales  or  conveyances  should  be 
transmitted  for  record,  and  an  order  of  the  assizes  of  1670  (1  Colonial 
I^ws,  p.  83)  provided  for  recording  deeds  on  the  penalty  of  having  the 
benefit  of  priority  If  a  later  deed  should  be  first  recorded.  Held  that, 
assuming  that  the  plaintiff  had  the  bui-den  of  proving  that  there  were 
no  other  patents  falling  within  the  exception,  it  was  met,  as  to  patents, 
by  presenting  all  of  record  discoverable  by  reasonable  search. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands,  Cent  Dig.  J  622;  Dec. 
Dig.  «=>196%.] 

2.  Public  TiA.txob  €=»191 — Coloniai,  Gbants— Exception— Vkbbai,  Gbants. 

In  such  case,  the  exception  of  other  "lawful  claims"  was  a  general 
precautionary  term,  protecting  any  who  could  lawfully  claim  an  Interest, 
and  grants  by  word  of  mouth  with  Uvery  of  seisin  were  excluded  there- 
from, since  the  Duke  of  York's  Laws  of  1605  (1  Colonial  Laws,  pp.  30,  31) 
declared  that  no  alienation  should  be  good,  except  done  by  deed  In  writ- 
ing under  hand  and  seal  and  delivered  and  possession  given,  and  that 
conveyances  should  be  recorded. 

[Ed.  Note. — For  other  cases,  see  Public  Lands,  Cent.  Dig.  |  614;  Dec. 
Dig.  «=»191.] 

3.  PuBUO  Lands  «=»225 — Indian  DEasDS. 

Under  Duke  ot  York's  Laws  March  1,  1665  (1  Colonial  Laws,  p.  40), 
Indian  deeds  of  lands  In  New  York  colony  were  insufficient  to  ooovey 
title,  unless  made  with  leave  of  the  Governor  and  a  grant  from  him 
ajid  acknowledgment  of  payment  by  the  grantee. 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands,  Cent  Dig.  f  726 ;  Dec. 
Dig.  «s>225.] 

4.  Public  Lands  $=3226 — Dekds  fboh  Indians— Regobded  Indian  Deeds— 

Presumption  and  Bubdbn  or  Psoor. 

Where  none  of  the  Indian  deeds  set  up  by  defendant  covered  the  locus 
in  quo.  It  could  not  be  supposed  that  the  Indians  made  other  grants  that 
did  cover  U,  and  base  thereon  a' presumption  of  the  confirmatlcm  required 
by  law  so  as  to  compel  the  platntUI  to  show  affirmative  that  such  was 
not  the  fact 

[Ed.  Note. — ^For  other  cases,  see  Public  Lands,  Cent  Dig.  i  727;  Dec. 
Dig.  «=>226.] 

5.  Public  Lands  «»227 — Colonial  Grants— "Beach." 

In  ejectment  to  recover  a  strip  of  beach  land  above  high-water  mark  on 
Ix>ug  Island  Sound,  claimed  by  plaintiff  town  under  the  Andros  patent 
of  S^)tember  29,  1677,  held  that  though  the  word  "beach"  in  the  grant 
ordinarily  means  beach  washed  by  the  sea,  yet  where  the  language 
showed  a  contrary  Intent,  such  grant  did  not  extend  "across  fToxe  Island," 
or  to  Its  northerly  limit  to  high-water  mark. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  t  728;  Dec. 
Dig.  «=»227. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Beach.] 

6.  Boundabies  «=>33 — ^Pbesumption- Line. 

A  line  In  a  deed,  described  as  running  "to  ffoze  IsUnd,"  was  presum- 
ably a  straight  Hue. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent  Dig.  {|  146-1S2;  Dec 
Dig.  «=>33.] 

7.  Evidence  9=>67 — Pbesumption— Continuance  of  Boundary. 

Where  a  certain  highway  Is  named  as  a  boundary,  It  will  be  presumed 
to  be  now  where  it  was  when  the  deed  was  executed. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  SJ  87,  88, 103 ;  Dec 
Dig.  «»=>67.] 
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8.  BouNDABiBs  *=>14 — ^Waters— CoNSTBXjcnoN  or  Gbant. 

An  Indian  deed  in  1660,  prior  to  the  petent  under  which  the  plaintiff 
town  claimed,  conveying  land  by  the  description:  "Joynlng  on  ye  south 
end  to  Matthy-Prlany  bounds  and  on  ye  west  side  wiUi  the  ffootway,  & 
on  ye  Bast  Bide  wtta  ye  Salt  Meadowes  &  soe  to  rnnn  up<m  an  Even 
Breadth  to  ye  Salt  Meadow  on  ye  North  end;  v/dn  wee  gave  to  Capt.' 
Jno.  UnderhlU"  was  not  a  conveyance  to  high-water  mark. 

[£'d.  Note. — For  other  cases,  see  Boundaries,  Cent.  Dig.  SS  102-107; 
Dec.  Dig.  <8=»14.] 

9.  Ejectment  ®=995 — Sufficienot  of  EJvidencb— Chain  o»  Tfixb. 

In  ejectment  to  recover  a  strip  of  beach  land  above  high-water  mark 
claimed  by  plaintiff  town  under  a  patent,  wherein  defendant  claimed  un- 
der Indian  deeds,  evidence,  including  the  deeds  forming  defendant's  chain 
of  title  and  the  testimony  of  one  in  possession  thereunder,  held,  as  regards 
the  land  in  question,  Insufficient  to  show  any  grant  from  the  sovereign 
or  any  person  in  i>os8es8iou. 

[Ed.  Nota — ^For  other  cases,  see  Ejectment,  Cent  Dig.  {{  280-295;  Dec. 
Dig.  <S=>95.] 

Appeal  from  Trial  Term,  Nassau  County. 

Ejectment  by  the  Town  of  Oyster  Bay  against  Emil  J.  Stehli.  'Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS',  STAPLETON,  and 
RICH,  JJ. 

Henry  A.  Uterhart,  of  New  York  City  (John  J.  Graham  and  Alfred 
M.  Schaffer,  both  of  New  York  City,  on  the  brief),  for  appellant. 
Lyim  C.  Norris,  of  Brooklyn,  for  respondent. 

THOMAS,  J.  The  action  is  in  ejectment  to  recover  a  strip  of  beach 
land  above  high-water  mark  on  Long  Island  Sound.  The  appeal  is 
from  a  judgment  upon  a  verdict  directed  for  the  defendant.  The  de- 
fendant relies  (1)  upon  his  own  title;  (2)  upon  lack  of  proven  title  in 
the  plaintiff. 

[1]  The  plaintiff  would  trace  title  to  the  Andros  patent  of  Sep- 
tember 29,  1677,  to  the  town  of  Oyster  Bay,  which  described  land 
bounded  by  the  Xong  Island  Sound  on  the  north,  by  the  Atlantic  Ocean 
on  the  south,  and  by  the  towns  of  Huntington  and  Hempstead,  re- 
spectively, on  the  east  and  west.  Within  such  boundaries  is  the  dis- 
puted strip,  which  is  delineated  as  100  feet  in  width  on  each  side  of  the 
center  line  of  the  highway  to  Locust  Valley  as  extended  northerly  to 
the  water.  But  the  Andros  patent,  after  the  description  and  the  haben- 
diun  clause,  has  this : 

"The  tenur  of  the  said  Land  and  premises  to  bee  according  to  the  Cnstome 
of  the  Mannoor  of  East  Greenwich  in  the  County  of  Kent  in  England  In  free 
&  Common  Soccage  and  by  Fealty  onely  provided  alwaies  notwithstanding 
that  ye  extent  of  ye  bounda  before  recited  do  no  way  prejudice  or  infringe 
the  particnlar  Propriety  of  any  person  or  persons  who  have  right  by  patent 
or  otiier  Lawful  Claime  to  any  part  or  parcell  of  Lend  or  Tenements  within 
the  limmitts  aforesaid.  Only  that  all  ye  lands  &  Flantacons  within  the  said 
Limmitts  or  bounds  shall  have  Relacon  to  the  Towne  In  General  for  the  Well 
Government  thereof." 

The  defendant  insists  that  the  proviso,  which  the  parties  unite  in 
calling  an  exception,  may  exclude  the  locus  in  quo,  and  that  the  plain- 
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tiff  must  show  affirmatively,  and  to  a  greater  degree  of  certainty  than 
it  has,  that  no  other  person  by  patent  or  other  lawful  claim  had  right 
to  it  at  the  date  of  the  Andros  patent  in  1677.  The  plaintifif  answers 
that  it  has  shown  that  there  are  but  three  patents  of  record,  none  of 
which  covers  the  place,  and  that  diligent  search  has  revealed  no  other  re- 
corded patents.  Assuming  that  the  burden  of  proving  that  there  are  no 
patents  or  lawful  claims  falling  within  the  protection  of  the  proviso 
does  rest  upon  the  plaintiff,  I  think  that  it  fulfilled  it  as  to  patents  1^ 
presenting  all  of  record  discoverable  by  diligent  search.  What  more 
could  be  done?  Possibilities  are  exhausted,  and  only  conjecture  is 
left.  It  may  be  imagined  that  there  are  unrecorded  patents.  But 
the  Duke  of  York's  Laws  of  March  1, 1665  (Colonial  Laws,  vol.  1,  page 
62),  provided: 

"All  Records  of  Bargaines  and  Sale,  or  any  other  Conveyances  Adminis- 
trations or  Probates  of  will  within  the  North  and  West  Riding,  shall  be 
Tranmnlted  to  the  Office  at  New  Yorke,  with  the  fees  Ordained  for  the  Rec- 
ords, ^thln  one  Moneth  after  the  Record  G^all  he  made  in  the  Oonrts,  If  In 
the  East  Biding  within  two  Moneths." 

An  order  of  the  assizes  of  1670  (Colonial  Laws,  vol.  1,  p.  83)  pro- 
vides : 

"6.  That  ye  I^aw  for  Recording  of  Deeds  be  put  In  Biecution  and  ye  pen- 
altyes  of  having  ye  benefltt  of  Priority,  if  a  later  Deed  shall  be  first  re- 
coi-ded." 

While  the  failure  to  record  a  deed  would  not  impair  its  protection 
by  the  proviso,  yet  I  think  that  there  is  a  presumption  in  favor  of  the 
record  of  all  existing  patents,  especially  in  view  of  the  laws  then  in 
force.  It  is  always  to  the  record  primarily  that  resort  is  had  to  discover 
interests  in  land  derived  through  deeds,  although  possibly  there  may 
be  persons  who  have  not  recorded  their  deeds.  But  in  my  judgment 
the  record,  in  the  absence  of  opposing  evidence,  shows  sufficiently  what 
grants  have  been  made. 

[2]  But  the  proviso  protects  "right  by  patent  or  other  Lawful 
claime."  Other  "Lawful  claime"  was  a  general  precautionary  term  to 
protect  any  to  whom  patent  had  not  been  issued,  but  who  could  law- 
fully claim  an  interest.  The  defendant  suggests,  as  falling  within  the 
intendment,  grants  by  word  of  mouth  with  livery  of  seisin.  But  the 
Duke  of  York's  Laws  of  1665  (Colonial  Laws,  vol.  1,  pp.  30  and  31) 
proyide : 

"That  henceforth  no  Sale  or  alienation  of  Houses  and  Lands  within  this 
Government,  shall  be  holden  good  in  Law  except  the  same  be  done  by  Deed 
In  writing  under  hand  and  Seal  and  delivered  and  po»se$iiion  given  upon  part 
In  the  name  of  the  whole  by  the  Seller  or  bis  Attorney  so  authorized  under 
hand  and  seale,  VtUeate  the  said  Deed  be  Acknotcledped  and  Recorded  ac- 
cording to  Law.  •  •  »  And  for  the  Recording  of  all  such  Grants,  Sales, 
and  Mortgages,  That  every  Clarke  of  every  Court  of  Sessions  shall  enter  all 
such  Grants,  Bargains,  Sales,  and  Mortgages  of  Houses  Lands,  Rents  and 
Hereditaments  as  aforesaid  together  with  the  estates  of  the  Granter  and 
Grantee;  things  and  Estates  granted,  together  with  the  Date  thereof." 

It  is  also  suggested  that  deeds  from  the  Indians  would  fall  within 
the  term.  But  Indians  could,  by  themselves  alone,  create  no  lawful 
claim.  Town  of  Southampton  v.  Mecox  Ba^  Oyster  Co.,  116  N.  Y.  1, 
22  N.  E.  387,  where  the  same  proviso  was  m  the  patent ;  John  Clarke 
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Estate  V.  City  of  New  York  (2d  Dept,  February  5,  1915)  165  App. 
Div.  873,  151  N.  Y.  Supp.  714.  The  Duke  of  York's  Laws  (March  1, 
1665,  p.  40)  provide: 

"No  Purchase  of  lands  from  Indians  After  the  first  day  of  March,  16ft4, 
shall  he  Esteemed  a  good  Title  without  leave  first  had  and  obtained  from  the 
Govemour  and  after  leave  so  obtained,  The  Purchasers  shall  bring  the  Sachem 
and  right  owner  of  such  Lands  before  the  Qovemoure  to  acknowledge  satis- 
faction and  payment  for  the  said  Lands  whereupon  they  shall  have  a  grant 
from  the  Govemoure  And  the  Purchase  so  made  and  prosecuted  is  to  be  en- 
tered upon  record  in  the  Office  &  from  that  time  to  be  valid  to  all  Intents 
and  purposes." 

The  Colonial  Laws  (voliune  1,  page  149),  of  October  23,  1684,  also 
provide : 

"Noe  Purchase  of  Lands  from  the  Indians  shall  bee  esteemed  a  good  Title 
without  I.«ave  first  had  and  obtained  from  the  Govemour  signified  by  a  War- 
rant under  his  hand  and  Seale  and  entered  on  Record  In  the  Secritarles  of- 
fice att  New  Yorke  and  Satisfaction  for  the  said  Purchase  acknowliged  by 
the  Indians  from  whome  the  Purchase  was  made  which  is  to  bee  Recorded 
likewise  which  purdiase  soe  made  and  prosecuted  and  entered  on  Record  in 
the  ofllee  aforesaid  shall  from  that  time  be  ValUd  to  all  Intents  and  pur- 
poases." 

The  parties  have  introduced  many  Indian  deeds,  and  none  of  them 
cover  the  locus  in  quo.  It  is  not  presumable  that  Indian  deeds  cov- 
ering the  place  have  been  discovered  and  withheld  from  the  court  If 
any  Indian  deed  known  to  exist  includes  the  parcel,  the  court,  in  the 
absence  of  overruling  adverse  evidence,  could  infer  from  the  record 
of  it,  title  in  one  claiming  under  it. 

[3]  But  if  UMie  of  the  deeds  cover  the  locality,  it  should  not  be 
imagined  that  the  Indians  made  other  grants  that  did,  and  base  on 
that  fancy  a  presumption  of  confirmation,  to  the  end  that  the  plain- 
tiff be  compelled  to  show  affirmatively  that  such  is  not  the  fact.  That 
would  be  piling  a  supposition  upon  a  hypothesis,  and  requiring  the 
plaintiff  to  prove  its  nonexistence.  There  must  be,  as  regards  the 
proviso,  some  point  of  at  least  momentary  rest  for  the  town  of  Oyster 
Bay  and  those  claiming  under  it.  Otherwise,  no  one  could  ever  trace 
title  to  the  Andros  patent.  The  person  in  possession  in  such  case 
could  always  object  that  the  claimant  had  not  looked  far  enough,  and 
that  further  search  would  discover  that,  before  1677,  the  date  of  the 
patent,  there  had  been  a  prior  conveyance  of  the  beach  falling  within 
the  proviso.  So  search  would  never  be  definite,  although  in  reason 
nothing  discoverable  could  be  expected. 

[4-6]  Two  Indian  deeds  are  invoked  to  show  title  out  of  the  plain- 
tiff. The  first  is  to  CapL  John  Underbill,  dated  March  10,  1667,  and 
the  confirmatory  deed  of  March  10,  1696,  executed  by  Suscaneman, 
Chief  of  the  Matenacok  Indians,  to  Burdsall,  which  recites  a  former 

frant  to  Capt  John  Underbill.  These  deeds  could  give  no  title,  and 
do  not  understand  that  there  is  evidence  that  any  one  has  ever  claim- 
ed under  them  the  locus  in  quo,  and  yet  the  court  is  asked  to  infer  in 
favor  of  one,  a  stranger  to  them  and  claiming  title  from  other  source, 
that  "the  grantees  had  complied  with  all  the  legal  requirements  and 
had  obtained  the  necessary  consents  from  the  sovereign  power,"  as 
was  said  in  Jacob  v.  Town  of  Oyster  Bay,  73  Misc.  Rep.  283,  132  N. 
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Y.  Supp.  657.  The  first  deed  states  that  the  piece  conveyed  contains 
150  acres,  more  or  less, 

•lying  betweene  Come  Creeks  and  the  markt  Tree,  bounded  by  -as  Southward, 
and  west  rangelng  with  ye  Lott  ot  Nathan  Burdiin,  as  laid  out  with  a  small 
nooke  of  Meadow,  lyinu  Veiweene  Oke  ^ecJc  MeacUnca  and  Racoune  Sicampe; 
Bounded  westward  with  three  rocks  lying  In  the  said  Meadow,  with  all  Priv- 
Uedges  of  Commanage  for  Timber,  a!nd  Graslng,  fflshing,  ffowUng,  Hunting," 
etc. 

The  map  shows  Oak  Neck  Meadows  east  of  the  highway  (I  under- 
stand that  there  is  no  doubt  about  the  location  of  such  meadows); 
it  also  shows  Raccoon  Swamp,  and  the  three  rocks  somewhat  north- 
west of  the  swamp.  If  we  turn  to  the  confirmatory  deed  of  March 
10,  1696,  which  was  after  the  Andros  patent  to  the  town,  there  is 
found  something  more  specific.  There  is  recital  of  deed  to  Under- 
hiU  of 

".a  Certalne  parcell  of  Meadow  Lands  Lying  &  being  at  Matenacock  now  with- 
lii  ye  bounds  of  ye  patten  of  Oysterbay  at  ye  South  Side  of  ye  Long  Beach  or 
tfoxe  Island  Beach  and  Bounded  as  ffoUoeth  the  ffirst  Bounder  Is  ye  three 
rocks  Lying  about  ye  middle  way  between  Kacoone  Swamp  and  Dayton  Swamp, 
and  from  ye  said  three  Rocks  Northward  to  ffoxe  Island  on  ye  Long  Beach 
aforesd  and  from  ye  said  ffox  Island  Eastward  on  ye  said  Beach  to  ye  High- 
way that  comes  on  to  the  said  Beach  Leading  to  Oake  Neck ;  and  so  from  ye 
said  Beach  at  ye  said  Highway  westward  by  ye  wood  edge  to  ye  three  Bo^s 
aforementioned  Containing  all  ye  Meadows  within  ye  said  Bounds." 

After  such'  recital  the  deed  grants : 

"All  that  of  ye  above  recited  Meadow  as  above  bounded,  with  all  ye  CMcks, 
Orlck  thatch,  Springs  Runs,  S^vamps,  Pomds,  Rivers,  Grass,  fresh  and  salt 
within  ye  bounds  aforesaid  *  *  •  with  all  prlviledges  Costomes  profits 
&  Comoditles  whatsoever  to  ye  samsls  belonging  or  in  any  wise  appertaining." 

Following  that  description,  the  westerly  boundanr  would  begin  at 
the  three  stones,  which  are  identified,  and  run  to  Fox  Island  "on  ye 
Long  Beach  aforesd."  That  line  as  described  runs  "to  ffoxe  Island" 
— ^not  onto  or  across  or  within  Fox  Island.  It  is  presumably  a  straight 
line.  Kingsland  v.  Chittenden,  6  Lans.  15.  That  would  take  it  to  the 
southerly  side  of  the  island,  to  a  point  in  a  line  on  Long  Beach.  But 
the  defendant's  line,  as  alleged,  would  take  it  to  the  northerly  side. 
Then  the  next  line  runs  from 

"ye  said  ffox  Island  Eastward  on  ye  said  Beach  to  ye  Highway  that  comes  on 
to  the  said  Beach  Leading  to  Oake  Neck." 

As  the  westerly  line  runs  to  Fox  Island,  and  thence  eastward  on 
the  beach,  the  first  line  would  extend  from  the  three  stones  to  a  point 
where  Fox  Island  meets  the  beach,  and  from  that  point  the  northerly 
boundary  would  begin  its  course  eastward.  What,  then,  was  meant 
by  the  word  "beach"?  Fox  Island  is  on  the  beach,  which  is  between 
high  and  low  water,  and  is  also  on  the  beach  between  high  water  and 
the  meadow.  Which  beach  is  meant?  The  beach  intended  is  called 
by  its  name,  "Long  Beach.^'  The  deed  earlier  calls  it  Long  Beach 
or  "ffoxe  Island  Beach."  The  north  line  nms  on  that  beach,  which  is 
identified  by  a  name,  "to  ye  Highway  that  comes  on  to  the  said  Beach 
Leading  to  Oake  Neck."  The  highway  does  lead  somewhat  onto  the 
sandy  strip  or  beach  in  its  course  to  Bayville;  but,  so  far  as  shown 
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diagrammatically  or  otherwise,  it  does  not  lead  to  high-water  mark. 
Hence  the  northern  line  could  not  meet  it  there.  Nor  is  the  descrip- 
tion that  the  north  line  shall  meet  the  highway  at  its  extreme  northerly 
point  on  the  beach,  but  that  it  shall  run  to  a  highway  described  as 
running  onto  the  beach.  As  the  highway  made  a  turn  to  the  eastward, 
it  is  improbable  that  it  was  carried  easterly  along  high-water  mark. 
At  least,  it  is  not  there  now,  and  the  presumption  is  that  it  is  now 
where  it  was  then.  Green  v.  Horn,  142  App.  Div.  90,  92,  126  N.  Y. 
Supp.  486. 

The  land  conveyed  is  meadow  land  "at  ye  South  Side  of  ye  Long 
Beach  or  ffioxe  Island  Beach."  The  second  deed  clings  to  the  word 
"meadow,"  using  it  three  times,  and  the  first  deed  deals  with  "a  small 
nooke  of  meadow."  Attention  is  not  called  to  the  discovery  of  sub- 
terranean meadow,  as  in  Jacob  v.  Town  of  Oyster  Bay,  supra.  The 
defendant  would  describe  it  as  meadow  land  with  a  fringe  of  sand 
extending  to  high-water  mark.  But  there  was  a  beach  of  such  dimen- 
sions that  it  gained  a  name  that  distinguished  it  as  not  meadow,  but 
as  a  known  locality.  If  the  sandy  strip  was  misnamed  as  meadow, 
then  the  land  below  high-water  mark,  lifting  with  the  tide  even  to 
entire  submergence,  received  a  name.  But  if  the  name  referred  to  the 
sandy  strip,  then  the  meadow  conveyed  laid  south  of  it,  for  the  deed  so 
in  terms  locates  it  Moreover,  if  the  Indians  intended  to  convey  to 
the  water,  virhat  more  natural  than  to  name  the  Sound  as  the  mani- 
fast  northern  boundai-y?  Why  ignore  the  greatest  monument  that 
nature  had  placed  before  them,  if  it  was  meant  to  be  the  limit?  The 
precision  observed  in  running  a  line  from  the  three  stones  to  Fox 
Island,  thence  on  Long  Beach  to  meet  the  highway,  and  thence  to  the 
place  of  beginning,  shows  an  attempt  to  fix  definite  corners  in  a  trian- 
gular parcel  of  meadow. 

The  learned  trial  court  was  influenced  by  the  language,  not  quite 
correctly  quoted,  "from  Fox  Island  on  the  beach  to  tihe  highway  that 
comes  on  to  the  said  beach  leading  to  Oak  Neck,"  to  decide  that  the 
line  would  include  the  beach,  within  Trustees  of  Easthampton  v.  Kirk, 
68  N.  Y.  459,  and  People  ex  rel.  Burnham  v.  Jones,  112  N.  Y.  605,  20 
N.  E.  577.   The  exact  language  is : 

"From  ye  said  tliree  Kocks  Northward  to  ffooce  Island  on  ye  liong  Beach 
aforesd  and  from  ye  said  Sox  Island  Eastvxurd  on  ye  said  Beach  to  ye  High- 
way that  comes  on  to  the  said  Beach  Leading  to  Oake  Neck." 

But  the  primary  and  essential  question  is  from  what  part  of  Fox 
Island  the  line  shall  run.  The  first  line  runs  to  Fox  Island  on  the  Long 
Beach — ^not  Fox  Island  on  the  Sound.  The  words  "on  ye  Long  Beach" 
locate  Fox  Island  on  Long  Beach — ^a  place  with  a  name.  To  that  island 
the  first  line  runs.  Thence  from  Fox  Island  it  runs  on  the  beach  to 
the  highway.  The  starting  point  for  the  east  is  where  the  first  line 
ends,  and  I  cannot  conceive  that  by  running  it  to  Fox  Island  on  Long 
Beach  the  intention  was  to  carry  it  across  Fox  Island,  or  to  its  north- 
erly limit,  or  to  high-water  mark.  Fox  Island  is  upland.  The  line  pre- 
sumably did  not  run  to  the  upland,  and  then  proceed  along  it,  much 
less  across  it.  Although  the  word  "beach"  in  a  grant  ordinarily  would 
mean  beach  washed  by  the  sea,  yet  that  would  be  so  in  the  absence  of 
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language  clearly  showing  a  contrary  intent.  People  ex  rel.  Bumham 
V.  Jones,  supra.  While  the  absence  of  hostile  words  would  let  in  the 
presumption  that  it  was  not  intended  to  exclude  the  grantee  from  the 
water  (Roe  v.  Strong,  119  N.  Y.  321,  23  N.  E.  743),  such  presumption 
is  out  of  harmony  with  the  dfescription  in  the  deed. 

The  learned  counsel  for  the  plaintiff  suggests  interestingly  motives 
on  the  part  of  the  Indians  for  retaining  the  beach ;  but,  whatever  the 
motive,  I  conclude  that  they  did  so.  Urnlerhill  doubtless  wanted  the 
meadow,  and  was  as  indifferent  to  the  sandy  strip  then  as  he  and  his 
successors  have  been  since,  so  far  as  the  record  shows.  The  Andros 
patent  boldly  carried  the  northern  boundary  to  the  Sound,  but  existing 
rights  within  the  extensive  area  conveyed  were  protected.  I  am  not 
inclined  to  construe  the  Underbill  parcel  as  excepted  from  the  patent  in 
favor  of  a  defendant  who,  after  affirming  that  it  is  excepted,  and  covers 
the  disputed  place,  immediately  seeks  to  trace  an  adverse  title  from  an- 
other Indian  deed,  which  I  shall  soon  discuss.  That  is  permitted  in 
ejectment,  but  it  does  not  strengthen  the  argument. 

The  town  urges  that  it  has  exercised  rights  of  proprietorship,  and 
that  men  anciently  respected  its  authority.  John  Budd  and  associates 
received,  in  1739,  a  royal  grant  to  operate  a  ferry  between  Rye  and  the 
town  of  Oyster  Bay.  In  August  of  that  year,  Thomas  Jones,  Daniel 
Cock,  and  others  were  admitted  to  share  in  the  enterprise.  The  in- 
strument indicates  that  the  new  members  bound  themselves  to  provide 
a  convenient  landing  on  the  south  side  of  the  Sound.  On  October  27, 
1739,  the  town  meeting  of  Oyster  Bay  "did  make  allot  the  whole  and 
sole  right  of  keeping  and  enjoying  a  ferry  from  the  township  of  Oyster 
Bay,  being  across  the  Sound  unto  the  township  of  Rye  or  to  New  Eng- 
land," to  the  parties  who  had  been  admitted  to  the  royal  grant  of  the 
13th  of  July  of  the  same  year.  In  view  of  the  recent  royal  grant  and 
its  entire  inability  to  do  so,  it  seems  improbable  that  the  town  of  Oyster 
Bay  considered  that  it  had  power  to  grant  a  franchise  as  such,  but 
rather,  as  plaintiff  urges,  the  town  had  regard  to  the  terminal  facilities 
over  which  its  patent  extended.  However,  the  laaguage  does  not  say 
that,  and  I  do  not  r^ard  the  fact  as  probative.  But  it  is  part  of  a  his- 
tory that  requires  attention. 

On  May  28,  1740,  one  Henry  Cock  conveyed  land  to  Thomas  Jones, 
who  had  become  at  that  time  the  owner  of  the  ferry  rights.  This  land 
was  the  site  of  the  ferry  house  in  the  northeast  corner  of  the  upland 
and  just  west  of  the  highway,  and  is  now  identified  by  the  depression 
in  the  ground.  The  land  was  described  as  lying  "nigh  unto  the  sound," 
and  was  limited  by  courses  and  distances,  and  the  easterly  line  was 
run  along  by  the  highway  "to  the  edge  of  the  beach,"  "containing  with- 
in the  said  bounds  three  acres,  be  it  more  or  less,  with  all  the  fences 
around  the  same."  The  words  "nigh  unto  the  sound,"  the  line  in  a 
given  course  and  for  a  given  distance  "to  the  edge  of  the  beach," 
along  a  highway  that  did  not  run  to  high-water  mark,  and  the  su^es- 
tion  of  inclosing  fences,  indicate  that  the  land  went  to  the  sandy  beach, 
and  not  to  high-water  mark.  But  this  grant  is  in  defendant's  chain  of 
title,  and  he  must  reconcile  the  language  with  his  claim,  if  he  would 
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prevail.  After  Thomas  Jones'  death,  his  exectitors  conveyed,  on  Sep- 
tember 4,  1770,  to  Deborah  Prindle : 

"All  our  whole  rights  estate  and  interest  In  the  hoase  and  lands  at  Matina- 
cock  Ferry  lately  belonging  to  our  Inrother,  Major  Thomas  Jones,  with  the 
land  at  Fox  Island  and  the  i>riTilege  of  the  Ferry  from  Oyster  Bay  to  Rye." 

On  September  13,  1783,  Enos  Y.  Prindle  conveyed  to  Daniel  Cock 
the  land  bounded 

"on  the  East  iy  the  Highway  leading  from  Matinecock  to  Ob\  Neck,  on  the 
North  by  the  Bound  or  East  River,  and  on  the  West  hy  the  head  of  Simson's 
Creek  and  on  the  South  by  the  lands  of  Henry  Cock,  his  land  together  with  all 
my  rights,  titles,  claim,  and  demand  to  a  small  Island  known  by  the  name  of 
Fox  Island,  which  said  lands  and  Island  were  formerly  the  Inheritance  pur- 
chase and  possessions  of  Major  Thomas  Jones,  which  be  purchased  of  Henry 
Ciook,  Senr,  and  of  the  patentees  of  Oyster  Bay." 

S'o  the  grant  to  Thomas  Jones  in  1740,  lying  "nigh  tmto  the  sound" 
and  extending  "to  the  edge  of  the  beach,"  with  inclosing  fences,  was,  in 
1783,  by  Prindle  carried  to  the  Sound,  with  pretensions  to  Fox  Island 
itself.  The  parcel  was  bounded  on  the  west  by  the  head  of  Simson's 
creek  (now  called  Frost  creek),  which  seems  to  have  been  farther  east- 
erly than  at  present,  but  not  far  enough  to  exclude  the  locus  in  quo. 
If  any  beach  is  conveyed,  it  would  coincide  in  length  with  the  norther- 
ly line  of  the  three  acres,  which  in  Cock's  deed  was  stated  to  be  20 
rods.  But  the  east  line  in  Cock's  deed  ran  "along  by  said  highway," 
and,  even  if  it  went  to  the  center  of  the  highway,  would  include  only  a 
portion  of  the  land  in  dispute,  as  half  of  its  breadth  is  east  of  the 
center  line  of  the  highway.  But  it  is  quite  time  to  go  back  and  see 
what  title  Henry  Cock  Jones'  grantor,  had  received,  before  following 
down  the  deeds  from  Daniel  Cock,  Prindle's  grantee. 

[7]  On  May  20,  1669  (that  was  before  the  Andros  patent  to  the 
town),  the  Indians  conveyed  land  to  James  Cock.  If  that  deed  convey- 
ed the  locus  in  quo,  it  did  not  pass  under  the  Andros  patent.  *  But  plain- 
ly it  did  not    'The  description  is : 

"Joyning  on  ye  south  end  to  Matthy — ^Priany  bounds  and  on  ye  West  side 
with  the  fTootway,  &  on  ye  East  side  wtb  ye  Salt  Meadowes  &  soe  to  runn  upon 
an  Even  breadth  to  ye  Salt  Meadow  on  ye  North  end ;  wch  wee  gave  to  Capt. 
Jno  UnderhllL" 

That  is  not  a  conveyance  to  high-water  mark.  Indeed,  the  land 
conveyed  to  Underbill  by  the  Indians,  above  considered,  is  shown  by 
this  last  description  to  lie  between  Cock's  grant  and  the  Sound.  And 
that  harmonizes  with  the  Indian  deeds  to  Underbill  and  Burdsall, 
which  carried  the  line  from  Fox  Island  to  the  highway. 

[8]  James  Cock  devised  the  land  to  his  son  Henry,  whose  executors 
in  1735  conveyed  it  to  his  son  Henry  Cock: 

"That  of  his  fathers  Messuage  and  Tract  of  Land  in  Matenacock  Called  his 
homestead  which  is  not  already  disposed  of  y  said  homestead  is  bounded  on 
the  South  by  the  Highway  between  the  Said  Henry  Cocks  and  ye  Land  in 
possession  of  y  Isaac  Dean  &  daniel  Underhill  Land  and  Swampe  Down  to 
the  Creek  thence  Northard  to  the  Beach  taking  all  the  Meadow  adjoining  (o 
it  that  was  bought  of  John  david  &  hounded  on  the  North  to  a  Small  stripe 
of  Meadow  along  By  the  Beach  and  on  the  West  by  the  Common  Lands  &  all 
the  land  up  on  Oak  Neck  Devided  and  Undivided  that  is  not  already  dispos- 
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es  of  and  one  Lott  of  Land  Iiylng  In  matenacock  neck  Number  seventeen  and 
all  his  fathers  rlgbt  of  Land  In  matinecock  Purchase  Not  before  Disposed  of," 
etc. 

The  description  shows  an  easterly  boundary  running  "to  the  Beach" 
(what  beach  does  not  appear),  and  then  comes  "bounded  on  the  North 
to  a  Small  stripe  of  Meadow  along  by  the  Beach."  But  where  did 
Henry  Cock's  father  get  such  title,  and  how  did  he  get  the  intervening 
meadow  granted  to  Capt.  Underbill?  I  can  find  no  antecedent  title 
that  justified"  the  grant  to  the  Sound  made  by  Prindle  to  Daniel  Cock 
in  1783.  But  it  was  that  same  Henry  Code  who  conveyed  in  1740 
the  three  acres  to  Thomas  Tones  by  the  limited  description  above 
considered,  to  which  in  time  Enos  Y.  Prindle  succeeded,  who  conveyed 
to  Daniel  Cock,  without  any  right  that  I  can  discover,  by  the  words 
"on  the  North  by  the  Sound  or  East  River,"  as  already  considered. 

But,  going  back  to  Daniel  Cock,  it  may  be  seen  what  was  done  by 
him  and  his  successors.  The  heirs  of  Daniel  Cock,  dying  intestate, 
conveyed  all  his  land  to  Peter  Cock  under  the  date  of  February  20, 
1824,  and  Peter  Cock's  heirs,  under  the  date  of  September  1,  1865, 
conveyed  to  William  H.  and  George  W.  Cock,  interests  in  land.  The 
description  of  the  first  parcel,  which  alone  is  of  interest  here,  shows 
definite  courses  and  distances.  The  defendant  indicates  the  bound- 
aries on  a  map  made  by  Surveyor  Seaman,  It  shows  an  area  of  some 
80  acres.  I  do  not  find,  as  to  most  of  the  lines,  identity  of  distances, 
and  the  courses  are  not  the  same,  in  which  last  respect  some  variation 
might  be  expected.  The  surveyor  began  at  the  southwesterly  side  of 
Raccoon  Swamp  and  ran  easterly  along  an  old  stone  fence  to  the  west- 
erly side  of  the  highway,  thence  southerly  along  the  highway  7  chains 
and  53  links  (a  distance  given  in  the  earlier  deed),  thence  easterly  along 
the  land  "formerly  Cock"  to  the  edge  of  the  meadow,  thence  south- 
easterly along  an  old  fence  to  a  ditch,  thence  easterly  and  southerly 
along  the  'ditch  to  the  channel,  thence  northerly  along  the  channel 
to  lands  of  Tilly  and  others  to  the  highway,  thence  on  a  line  at  right 
angles  to  the  Sound  at  high-water  mark,  thence  along  high-water  marie 
to  a  point  directly  opposite  to  Frost  Creek  Meadow,  thence  southerly 
along  the  meadow  to  the  place  of  beginning.  In  this  way  the  deed  is 
made  to  take  in,  as  is  stated,  several  htmdred  feet  of  the  Sound  shore. 
There  is  some  contention  whether  the  surveyor  has  not  carried  his 
northerly  line  too  far  to  the  west  before  turning  southerly  on  his  last 
line.  That  is  a  matter  of  less  present  importance  than  is  the  result 
that  the  description  does  include  some  shore  and  the  westerly  part  of 
the  land  in  dispute,  but,  as  I  view  it,  not  all  of  it.  If  the  line  went 
to  the  highway,  and  then  at  right  angles  to  the  Sound,  it  would  not 
seem  to  take  all  the  locus  in  quo. 

But  the  inquiry  remains,  where  did  the  grantor  in  this  deed,  given 
in  1865,  get  title  to  the  shore?  Conceding  that  it  includes  the  three 
acres  conveyed  by  Henry  Cock  to  Thomas  Jones,  I  have  already  reach- 
ed the  result  that  such  deed  did  not  include  the  land  in  question,  al- 
though the  deed  from  Prindle  to  Daniel  Cock  undertook  to  convey 
such  three  acres  to  the  Sound.  But  what  happened  after  1865  ?  By 
several  conveyances  employing  substantially  the  same  description  as 
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the  deed  of  1865,  the  land  came,  on  February  20,  1884,  to  Christian 
Firling,  whose  heirs  in  1909  conveyed  to  the  defendant,  by  courses 
and  distances,  what  is  said  to  be  the  uplands  and  meadows  in  the  deed 
of  1865,  and  also  the  entire  beach  to  Fox  Island.  Defendant  exercised 
the  acts  of  ownership  on  the  beach  which  resulted  in  this  action.  But 
meantime  the  plaintiff  had  asserted  its  rights  and  possession  to  the 
beach  by  leasing  Oak  Neck  Beach  with  certain  reservations,  in  1886, 
for  25  years  to  Kimber.  Charles  Christian  Firling  was  one  of  the 
grantors  to  defendant,  and  the  son  of  Christian  Firling,  and  lived  on 
the  property  f  om  1873  to  May,  1912.    He  testified : 

"Under  the  deecrlptloii  of  my  deed  that  I  sold  to  Mr.  Stehll  T  have  not  claim- 
ed Fox  Island.  I  claim  down  to  this  causeway.  Between  the  line  which  Is 
Indicated  as  running  north  from  the  causeway  and  Fox  Isl(tnd  I  make  no  claim 
to  the  beadt.    I  never  hare  made  any." 

But  that  claim  to  the  causeway  is  wide  enough  to  include  whatever 
of  the  land  in  dispute  is  described  in  thfe  deed  of  1685,  which,  as  re- 
gards the  land  in  question,  rests  on  no  grant  from  the  sovereign,  or  any 
person  in  possession.  In  any  case,  that  grant  did  not  include  all  of 
the  locus  in  quo,  as  Plaintiff's  Exhibit  4  and  Defendant's  Exhibit  B 
show.  The  question  of  title  by  adverse  possession  is  not  here  for. con- 
sideration. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event    All  concur. 


WEBBR  V.  JACOBS  4  DAVIES,  Inc. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  30,  1916.) 

1.  Master  and   Skbvant  ®=»117 — Injubt  to   Sebvant — ^Dutt  of  Masteb — 

SArETT  APPI-IANC16. 

A  master,  who  employed  servants  to  operate  a  derrick,  was  not  liable 
for  Injuries  to  one  of  sucdi  servants,  resulting  from  fallnre  to  supply  a 
safety  device  which  was  shown  to  have  been  only  in  comparatively  slight 
use  on  derricks. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent  Dig.  ${  177, 
208 ;   Dec.  Dig.  «=»H7.] 

2.  Masteb  awd  Sebvant  «=>97 — ^Ihjubt  to  Servant— Dtjty  of  Mastkbt— Hb- 

HOTE  PossiBitrrr  or  Injubt. 

A  master,  employing  servants  to  operate  a  derrick,  was  not  under 
liability  for  injuries  resulting  in  a  manner  which  the  master  could  hav6 
foreseen  only  by  speculating  upon  distant  possibilities. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  |  163 ; 
Dec.  Dig.  <&=>9ri.] 

9.  Mabteb  and  Sebvant  «=>185 — ^Injubiks  to  Sebvant— Fellow  Sebvant. 
One  employing  servants  to  operate  a  derrick  was  not  liable  for  Injuries 
to  one  of  them,  occasioned  by  the  neglect  of  a  cranesman,  a  fellow  serv- 
ant of  the  man  Injured,  to  insert  a  pin  to  lock  the  throttle  upon  moving 
the  derrick  forward. 

[Ed.  Note. — For  other  teses,  see  Master  and  Servant  Cent  Dig.  M 
385-421;  Dec  Dig.  <s»186.] 

^s»For  atber  casea  see  aame  toplo  A  KBT-NUMBBR  In  all  Key-Nombered  Digests  A  Indaxes 
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4.  Masteb  and  Servant  «i=286 — Injubt  to  Sebvant — Question  fob  Jitet. 

In  an  action  against  the  employer  of  servants  to  operate  a  derrick,  for 
death  of  one  of  them  by  the  falling  of  a  boom  upon  him,  whether  the 
superintendent  was  negligent  in  exercising  no  greater  supervision  than 
he  did  over  the  use  of  a  pin  to  secure  the  throttle  when  the  derrick  was 
being  moved  forward,  or  in  falling  to  be  prepared  to  maintain  the  bucket 
or  arm  in  suspension,  hetd  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §{ 
1001,  1006,  1008,  1010-1015,  1017-1033,  1036-1042,  lOil,  1046-1050;  Dec 
Dig.  <S=9286.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Weber,  as  administrator  of  John  Weber,  deceased, 
against  Jacobs  &  Davies,  Incorporated.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

S.  B.  Olney,  of  Lawrence,  for  appellant. 

Joseph  A.  Shay,  of  New  York  City,  for  respondent. 

THOMAS,  J.  The  defendant  and  plaintiff's  decedent  were  master 
and  servant,  and  the  death  was  caused  by  the  fall  of  a  bucket  or  arm 
to  which  it  was  attached,  which  were  a  part  of  a  steam  derrick.  The 
derrick  had  a  boom  some  21  or  22  feet  long,  within  which  an  arm  was 
attached  to  the  boom  several  feet  from  its  inner  end.  Some  15  or  more 
feet  aft  of  the  place  of  attachment  was  an  engineer;  who  had  charge 
of  the  main  engine,  and  superintended  the  operation  and  movement  of 
the  derrick,  and  the  several  men  who  did  the  work,  to  which  I  shall 
call  attention.  One  of  these  men,  known  as  the  cranesman,  standing 
on  a  platform,  had  immediate  charge  of  a  smaller  engine  connected 
with  the  boom  at  the  place  where  the  arm  was  attached  to  it.  When 
the  derrick  had  taken  out  the  earth  as  required  within  its  reach,  it  was 
moved  on,  for  which  purpose  ties  and  rails  were  laid.  It  was  the 
cranesman's  duty  to  descend  from  his  post  on  the  boom  and  take  im- 
mediate charge  of  the  tracklaying  and  moving  of  the  derrick,  as  he 
did  on  the  occasion  in  question,  while  the  engineer  stood  at  his  post, 
controlling  the  engine  and  overseeing  the  men.  The  derrick  was  held 
in  place  by  jacks  on  each  side,  and  it  was  necessary  for  the  movement 
of  the  derrick  to  loose  them,  first  on  one  side  and  then  on  the  other, 
and  for  that  purpose  to  swing  the  very  heavy  boom  to  the  sides  to  re- 
lax the  grip  of  the  jacks,  and  then  to  bring  it  back  on  the  derrick's  cen- 
ter line  to  maintain  its  equilibrium.  That  had  all  been  done  by  the  en- 
gineer by  means  of  a  lever  by  which  he  could  actuate  machinery  that 
would  swing  the  boom  from  the  central  position  to  either  side.  The 
engineer  also  controlled  a  lever  that  let  the  bucket  or  dipper  descend 
or  drew  it  up.  That  lever  was  in  front  of  him,  while  the  other  was 
at  his  back  and  less  accessible  in  matter  of  reach.  The  cranesman's 
engine  was  used  under  his  hand  to  let  the  arms  that  held  the  bucket 
go  forward  or  backward  in  the  boom.  It  seems  that  the  engine  could 
send  the  arm  so  far  forward  as  to  allow  it  to  fall  out  of  the  boom,  as 
it  did  in  the  present  instance ;  but  that  would  not  happen  if  the  cranes- 

4=>For  other  casea  tee  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Dtgesu  &  Indezea 
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man  put  his  throttle  at  the  center,  and  kept  it  there  by  an  equal  pres- 
sure of  steam,  or  if,  he  inserted  through  it  a  pin  which  engaged  the 
bed  of  the  engine.  But  the  cranesman  went  from  his  station  to  further 
the  work  of  moving  the  derrick  forward,  and  immediately  when  the 
boom  came  back  to  its  forward  position  the  arms-  moved  forward  out 
of  the  boom  and  fell  on  the  plaintiffs  decedent,  who,  with  others,  was 
leveling  the  ground  for  the  new  ties  and  rails.  It  is  inferred  that  the 
throttle  was  not  pinned  and  that  the  engine  starting  moved  out  the 
arm. 

The  charge  summarizes  distinctly  the  questions  of  liability  on  which 
the  jury  should  pass.  They  are,  in  effect:  (1)  Whether  the  machine 
was  in  such  defective  condition  as  to  endanger  unnecessarily  the  serv- 
ant's safety ;  (2)  whether  Yates,  the  engineer,  was  negligent  in  not  con- 
trolling the  bucket  by  the  levers  in  his  engine ;  (3)  whether  Yates,  as 
the  person  in  control  of  the  men,  culpably  omitted  something,  which 
caused  the  death.  The  first  question  was  directed  to  the  evidence  of 
the  expert,  Hartigan,  that  there  is  a  contrivance  which  would  prevent 
the  arms  from  going  through  the  boom.    He  said : 

"I  have  seen  it  several  times,  but  there  are  lots  of  shovels  that  don't  have 
it  on.  *  *  *  Probably  I  know  of  about  half  a  dozen  places  where  it  is 
used." 

.  Later  he  adds  that  he  had  not  seen  it  on  the  Merriam  shovel,  but 
knew  that  "there  is  one  on  some  of  them."  The  witness  testified  as  to 
the  contrivance :  "I  don't  know  whether  you  would  call  it  general  use 
or  not."  The  learned  justice  presiding  stated,  among  other  things,  that 
it  was  self-evident  "that,  had  there  been  a  crossbar  at  the  top,  the  arm 
would  not  have  gone  through  the  slide,"  and  brought  to  the  jury  the 
proposition  whe^er  the  master  should  have — ■ 

"known  that  if  the  cranesman  absented  himself  from  that  oiglne,  and  left 
that  pin  out  of  the  bed  of  that  engine — and  thereby  left  the  lever  uncontrolled, 
unless  there  was  steam  on  from  the  engine  that  was  up  there  on  the  boom — 
should  the  master  have  known  that  such  a  concatenation  of  circumstances 
might  ensue  in  this  work  that  this  arm  would  go  throu^  that  slide?  And,  if 
he  did,  should  he  have  known  that  the  very  result  which  occurred  here  might 
have  been  anticipated?  If  that  was  the  case,  should  the  master  in  the  exer- 
cise of  doe  prudence  have  put  something  up  there,  or  across  the  top  of  that 
arm,  to  have  prevented  it  sliding  through  and  causing  just  what  ensued?  In 
other  words,  could  he,  or  should  he,  by  that  means,  have  pi«T«ited  the  ac- 
cident?" 

The  charge  is  reiterated : 

"If,  with  the  cranesman  absent  and  the  pin  ont,  and  the  engine  not  having 
steam  on  to  hold  this  arm  up,  there  was  nothing  to  prevent  this  bar  from  slip- 
ping out ;  and  if  the  master  should  have  known  of  the  likelihood  of  the  ab- 
sence of  the  cranesman  at  times,  for  various  purposes,  and  the  possibility  of 
that  pin  sliptdng  out,  or  being  left  out;  and  if  he  should  have  known  that 
unless  the  lever  was  holding  that  arm  by  reason  of  the  pressure  of  the  steam, 
and  that  unless  there  was  something  there  to  keep  the  arm  from  slipping  out, 
and  that  It  might  slip  out  under  those  conditions — then  was  he  negligent  la 
not  having  that  machine  in  such  a  state  that  it  would  not  have  caused  this 
accident?" 

[1,  2]  So  there  is  the  evidence  that  on  six  machines  a  witness  had 
seen  an  undescribed  contrivance  to  prevent  the  arms  escaping,  and  that 
in  many  machines  there  were  not  any,  also  tiie  statement  of  the  court 
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that  it  is  self-evident  that,  had  there  been  a  crossbar  at  the  top  the 
arm  would  not  have  gone  through,  and  the  final  charge  that  if  the 
master  should  have  laiown  of  the  "likelihood"  of  the  cranesman's 
absence,  the  "possibility"  of  the  pin  slipping  out,  or  being  left  out, 
and  that  the  arm  "might"  slip  out,  the  jury  could  impute  negligence  to 
defendant.  This  makes  the  ultimate  basis  of  negligence  possibilities, 
and  not  probabilities.  The  master  had  furnished  a  pin  which,  if  used, 
would  prevent  absolutely  such  an  accident ;  it  being  at  the  cranesman's 
hand.  So  the  jury  was  permitted  to  find,  under  the  state  of  fact  that 
in  six  machines  a  bar  was  used,  while  in  many  cas6s  it  was  not,  that 
the  master  should  have  apprehended  that  the  servant  might  not  insert 
the  pin,  and  that  conditions  were  possible  whereby  the  ann  might 
escape.  That  placed  upon  the  master  the  duty  of  speculating  upon 
distant  possibilities,  and  thereupon,  in  addition  to  furnishing  a  lock 
for  the  throttle,  to  adopt  an  unexplained  contrivance  shown  to  be  in 
partial,  but  not  in  common,  use.  I  cannot  but  think  that  the  rule  charg- 
ed requires  an  excess  of  anxiety  on  the  part  of  the  master  about  things 
that  may  happen,  and  constrains  him  to  thwart  possibilities  by  adopting 
appliances  not  in  general,  although  in  exceptional,  use.  I  do  not  wish 
to  say  at  this  time  that  fuller  evidence  of  the  nature  of  the  saf^fuard, 
of  its  practical  working  and  the  extent  of  its  use,  would  not  be  suffi- 
cient to  enable  the  jury  to  consider  whether  due  care  on  thie  part  of 
the  master  would  not  require  him  to  consider  the  probability  that  its 
use  was  necessary  to  furnish  his  servants  reasonable  protection.  As 
the  jury  may  have  based  their  verdict  upon  the  question  of  a  defective 
machine,  there  should  be  a  new  trial. 

[3,  4]  The  negligence  of  Yates  was  involved  in  the  second  or  third 
questions.  The  third  question,  in  my  judgment,  contained  all  that  justi- 
fied inquiry  in  that  regard.  Whether  the  master  was  or  was  not  negli- 
gent in  failing  to  furnish  a  stop  for  the  arm,  the  absence  of  the  same 
was  apparent,  and  the  care  of  the  master  or  his  superintendent  to 
counteract  any  probable  consequences  was  to  be  measured  by  existing 
conditions.  The  master  had  supplied  a  pin  to  lock  the  throttle.  The 
neglect  of  the  cranesman  to  insert  it  in  an  instance  like  this  would  be 
the  negligence  of  a  fellow  servant,  for  which  he  would  not  be  liable. 
Unless,  then,  he  provided  for  some  safeguarding  against  the  arm  escap- 
ing in  case  the  cranesman  neglected  to  use  the  pin,  protection  was 
not  afforded  and  the  master  had  made  himself  immune.  The  question 
then  arises  whether  the  master  had  done  his  legal  duty  in  furnishing 
the  pin  and  directing  its  use.  He  had  an  engineer,  who  could  prevent 
the  arm  falling  out  by  attention  to  the  lever  that  supported  it,  or  by 
seeing  to  it  that  the  cranesman  should  not  leave  his  place  until  he 
had  fastened  the  throttle.  Unless  some  proper  stop  guard  was  pro- 
vided, or  the  superintendent  used  care  to  enforce  the  rule,  or  stood 
ready  to  hold  up  the  bucket  by  using  his  lever,  the  men  working  under 
the  bucket  were  dependent  upon  the  fidelity  of  a  fellow  servant.  I 
think  that  it  was  a  fair  question  for  the  jury  whether  the  superin- 
tendent was  negligent  in  exercising  no  greater  supervision  than  he  did 
over  the  use  of  the  pin,  or  in  failing  to  be  prepared  to  maintain  the 
bucket  or  arm  in  suspension.    But  it  is  hardly  a  question  of  his  acting 
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in  an  unexpected  emergency  upon  the  theory  involved  in  the  second 
question,  but  rather  whether  he  should  not,  by  his  'overseeing  or  in- 
tervention, have  used  due  care  to  prevent  the  arm  going  out  and 
falling. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed; costs  to  abide  the  event    All  concur. 


(91  Misc.  Rep.  290) 

'  BBOWNELL  T.  SNYDER  et  aL 

(Snpreme  Court,  Trial  letm,  Fulton  Connty.    July,  1915.) 

1.  WirmstiSEs  9s>144 — Coufetehot— T^ansactiozts  wrm  Deceased  Persoits. 

Where,  in  a  suit  by  a  Judgment  creditor  of  a  decedent  to  set  aside  a 
conveyance  by  decedent  to  liis  son,  since  deceased,  as  in  fraud  of  cred- 
itors, the  defense  was  that  the  Judgment  had  been  procured  by  fraud  and 
collusion  between  the  Judgment  creditor  and  the  deceased  debtor  for 
services  alleged  to  have  been  rendered  by  the  creditor  and  his  Infant 
daughter  to  the  deceased  debtor,  the  creditor  and  the  daughter  were  In- 
competent to  testify  to  the  rendition  of  the  services. 

[Ed.  Note.— For  other  cases,  see  Wltnesse.s,  Cent  Dig.  H  625-413 ;  Dec. 
Dig.  <8=>144.] 

2.  FRAUDrLENI    OonVETANCES     €=:>231  —  ReUBDT  —  COIXAXBBAL    ATTACK     OR 

Plaintiff's  JuDOMEN-r— Fbadd. 

A  defendant,  in  an  action  by  a  Judgment  creditor  to  set  aside  a  con- 
veyance by  the  debtor  to  defendant  as  fraudulent  may  Question  the  valid- 
ity of  the  Judgment  and  prove  that  it  was  procured  by  fraud  and  collu- 
sion of  the  creditor  and  debtor ;  defendant  not  being  a  party  to  the  action 
In  which  the  Judgment  was  rendered. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  C<»Teyances,  Cent  Dig.  | 
672;   Dec.  Dig.  «:=>231] 

3.  FBAnomjcRT   OoNvxTAncsa   9=3295 — Evisenob— Goixatekai,   Attack   on 

JUDOMBNT— FEATTD, 

Evidence  held  to  show  that  the  Judgment  forming  the  basis  of  a  suit  to 
set  aside  a  conveyance  as  fraudulent  against  the  Judgment  creditor  was 
procured  by  fraud  and  collusion. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Oonveyances,  Cent  Dig.  |{ 
867-876;  Dec.  Dig.  «s>295.] 

Action  by  William  Brownell  against  John  M.  Snyder  and  Charles 
M.  Snyder,  prosecuted  after  their  death  against  Orvilla  Melvina  Sny- 
der, individually  and  as  executrix  of  Charles  M.  Snyder,  deceased,  and 
others.    Judgment  of  dismissal  of  complaint. 

Horton  D.  Wright,  of  Gloversville,  for  plaintiff. 
William  S.  Cassedy,  of  Gloversville,  for  defendant  Orvilla  Melvina 
Snyder. 
Nelson  H.  Anibal,  of  Gloversville,  for  defendant  Josei*  Snyder. 

WHITMYER,  J.  This  action  was  commenced  by  plaintiff  against 
John  M.  Snyder  and  Charles  M.  Snyder,  his  son,  to  set  aside  a  convey- 
ance of  a  farm,  situated  in  the  town  of  Mayfield,  Pulton  county,  N.  Y., 
given  by  said  John  M.  Snyder  to  said  Charles  M.  Snyder,  on  the  claim 
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that  the  conveyance  was  in  fraud  of  plaintiff  as  a  judgment  creditor  of 
said  John  M.  Snyder.  The  answers  of  the  Snyders  were  substantially 
alike,  and  alleged,  in  effect,  that  the  conveyance  was  made  for  a  good 
and  valuable  consideration,  in  good  faith,  and  without  any  intent  to  de- 
fraud, that  plaintiff's  judgment  was  fraudulent  and  void  as  against 
Charles  M.  Snyder,  in  that  it  was  the  result  of  a  conspiracy  between 
plaintiff  and  John  M.  Snyder  to  make  him  pay  the  amotuit  of  the  same 
in  some  way,  and  that  John  M.  Snyder  had  sufficient  property  on 
plaintifFs  premises  with  which  he  could  have,  paid  the  same.  The  Sny- 
ders are  dead,  and  the  action  is  being  continued  against  their  repre- 
sentatives. 

The  deed  was  dated  April  21,  1903,  was  for  the  consideration  of 
"one  dollar  and  other  good  and  valuable  considerations,"  and  provid- 
ed that  the  grantee  should  care  for  and  provide  the  grantor,  during 
life,  with  a  suitable  home  and  maintenance,  including  board,  clothes, 
necessary  medical  attendance,  and  such  other  necessaries  as  he  might 
require,  and  give  him  a  suitable  and  proper  burial  upon  his  death. 
The  deed  was  recorded  on  the  day  that  it  was  given.  At  the  same  time, 
John  M.  Snyder  gave  to  his  said  son  a  bill  of  sale  of  a  bay  mare,  known 
as  the  Joe  Snyder  mare,  some  stock,  wagons,  sleighs,  farming  imple- 
ments, all  of  his  household  goods,  and  all  the  rest  of  his  goods,  chat- 
tels, and  credits.  This  was  filed  in  the  town  clerk's  office  on  the 
same  day.  Plaintiff  was  a  son-in-law  of  John  M.  Snyder,  and  com- 
menced an  action  against  him  in  Justice's  Court  on  May  25,  1903,  based 
on  a  claim  for  board  furnished  to  him  for  10  days  prior  to  January 
10,  1902,  and  for  13  days  prior  to  April  13,  1903,  and  for  alleged  serv- 
ices rendered  to  him  and  to  his  wife  by  his  daughter,  Hattie  Bettler, 
commencing  when  she  was  14  years  of  age  and  averaging  one  day  each 
week  from  August  6,  1897,  until  the  year  1901,  wiSi  10  days  in  the 
year  1902,  during  the  last  illness  of  John  M.  Snyder's  wife.  John  M. 
Snyder  resided  with  his  said  son  at  the  time  of  the  commencement  of 
that  action. 

The  trial  took  place  October  3,  1903.  The  parties  appeared  in  per- 
son and  by  their  attorneys,  and  plaintiff  obtained  judgment  on  October 
6,  1903,  for  $50  damages  and  $6.06  costs.  On  October  24,  1903,  John 
M.  Snyder  appealed  from  said  judgment  to  the  Coimty  Court  for  a 
new  trial.  Charles  M.  Snyder  became  surety  on  the  undertaking  on 
appeal,  and  undertook,  if  the  appeal  was  dismissed  or  judgment  ren- 
dered against  John  M.  Shyder,  to  pay  the  judgment  or  the  portion  un- 
satisfied, not  exceeding  the  sum  of  $200.  The  trial  in  County  Court 
came  on  at  the  term  commencing  December  4,  1905.  At  that  time 
John  M.  Snyder  was  living  with  plaintiff.  He  went  to  plaintifFs  house 
to  live  on  July  15,  1905.  He  brought  with  him  a  mare  and  colt  and 
some  property  not  included  in  the  bill  of  sale.  Plaintiff  testified  that 
the  mare  and  colt  were  turned  over  to  him,  on  August  21,  1905,  for 
board  outside  of  that  included  in  the  judgment.  John  M.  Snyder  had 
been  with  him  since  July  15,  1905.  Plaintiff  testified,  further,  that  he 
sold  the  mare  for  $50  and  credited  John  M.  Snyder  with  $50  for  the 
colt,  which  he  still  has,  and  he  estimated  the  value  of  the  other  property 
at  about  $25.    John  M.  Snyder  testified,  in  supplementary  proceedings 
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subsequently  had,  that  the  mare  and  colt  were  blooded  and  that  the 
colt  was  worth  $300.  One  witness  for  defendants  testified  that  they 
were  worth  $100,  another  $200,  and  that  the  other  property  was  worth 
$81.50.  The  property,  which  he  brought  with  him,  was  greater  in 
value  than  the  amount  of  the  justice's  judgment,  and  about  equal  to 
the  amount  of  the  judgment  in  County  Court. 

The  trial  in  County  Court  was  had  December  13,  1905.  Plaintiff 
appeared  in  person  and  by  attorney.  John  M.  Snyder  did  not  appear. 
His  attorney  did,  and  went  on  with  the  trial,  as  well  as  he  could,  with- 
out his  client  The  result  was  a  verdict  for  plaintiff  for  $196.79,  and 
judgment  was  entered  thereon,  on  December  26, 1905,  for  that  amount, 
with  $90.36  costs.  Execution  was  issued  January  6,  1906,  and  returned 
unsatisfied  January  12,  1906,  after  whidi  supfdementary  proceedings 
were  instituted.  Thereafter,  and  on  April  11,  1906,  plaintiff  ccwn- 
menced  an  action  in  County  Court  against  Charles  M.  Snyder  on  his 
undertaking.  Charles  M.  Snyder  answered,  and  alleged  a  conspiracy 
between  plaintiff  and  John  M.  Snyder,  by  which  judgment  was  to  be 
obtained  against  the  latter  for  as  large  an  amount  as  possible,  so  that 
he,  Charles  M.  Snyder,  as  surety,  might  be  compelled  to  pay  the  amount 
of  the  undertaking.  That  case  came  on  for  trial  December  7,  1906. 
At  the  close  of  the  evidence,  the  court  directed  a  verdict  for  plaintiff 
for  $200,  and  plaintiff  entered  judgment  thereon  for  $274.59,  damages, 
and  costs.  Charles  M.  Snyder  thereupon  appealed  to  the  Appellate  Di- 
vision, which  reversed  the  judgment  and  granted  a  new  tnal.  Brow- 
nell  v.  Snyder,  122  App.  Div.  246,  106  N.  Y.  Supp.  771.  The  court 
held  that  a  judgment,  although  not  ordinarily  subject  to  attack  in  a 
collateral  proceeding,  may  be  impeached  collaterally  by  a  stranger,  who 
is  injured  thereby,  if  obtained  by  fraud  and  collusion,  and  held,  further, 
that  the  case  was  for  the  jury.  The  new  trial  resulted  in  a  verdict  of 
no  cause  of  action,  and  judgment  for  $352.41  costs,  against  plaintiff, 
was  entered  thereon  July  13,  1908. 

Plaintiff  did  not  appeal,  but  commenced  this  action  against  John  M. 
Snyder  and  Charles  M.  Snyder  on  October  26,  1908,  to  set  aside  the 
said  deed.  John  M.  Snyder  had  returned  to  his  son  just  before  this. 
The  farm  consists  of  80  acres.  There  were  buildings  on  it  when  the 
deed  was  given,  but  these  have  been  destroyed.  Plaintiff  testified  that 
it  was  worth  $1,000  with  the  buildings  and  is  worth  $400  now.  For 
defendants,  Archibald  Snyder  testified  that  it  was  worth  $500  with 
the  buildings,  and  is  worth  from  $150  to  $200  now;  Brower,  $600 
with  the  buildings  and  from  $150  to  $200  now;  Berry,  from  $500  to 
$700  with  the  buildings  and  from  $150  to  $200  now.  The  attorneys 
have  stipulated  that  the  present  value  is  $200.  It  was  worth  about 
$600  with  the  buildings  and  is  wohh  $200  now.  John  M.  Snyder  died 
May  7,  1911,  aged  82  years.  He  was  74  years  of  age  at  the  time  of 
the  transfer.  His  wife  had  died  in  January,  1902,  aged  70  years. 
Charles  M.  Snyder  had  advanced  moneys  to  and  paid  debts  for  his 
father  in  excess  of  the  value  of  the  farm,  and  by  the  deed  agreed  to 
maintain  him  during  life  and  to  provide  him  with  a  suitable  burial 
after  death.  He  provided  for  him  until  July  15,  1905,  when  he  went 
to  plaintiff's  house  to  live,  and  again  from  October,  1908,  until  July 
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13,  1910,  when  he  (Charles  M.)  died.  He  paid  $150  for  a  monument 
and  his  executrix  $125  for  his  funeral  expenses. 

[1-3]  Evidence  was  offered  by  plaintiff  for  the  purpose  of  showing 
that  his  claim  for  board  and  services,  upon  which  the  judgment  in 
Justice's  Court  was  based,  antedated  the  deed.  Some  of  it  was  based 
on  the  testimony  of  plaintiff  and  his  daughter  and  was  incompetent 
The  remainder  of  it  was  based  on  the  testimony  of  Pearl  Barker,  Ab- 
bie  Morrison,  and  Isaac  Sweet.  Pearl  Barker  is  a  daughter  of  plain- 
tiff, and  about  five  years  younger  than  Hattie  Bettler.  She  testified 
that  she  saw  her  sister  do  general  housework  and  bam  chores  for 
John  M.  Snyder;  that  she  could  not  remember  the  dates,  because  she 
was  so  small ;  that  it  was  after  her  sister  left  school ;  that  her  services 
would  average  "a  day  out  of  each  week";  and  that  she  heard  John 
M.  Snyder  say  that  "he  wanted  her  to  come  down  and  help  him,  and 
he  would  see  she  got  her  pay  for  it."  Abbie  Morrison  testified  that 
she  lived  near  John  M.  Synder's  farm  for  about  six  months  in  1898, 
when  she  went  there  every  day,  and  for  a  time,  not  stated,  in  1900, 
when  she  did  not  go  there  so  frequently ;  that  she  saw  Hattie  Bettler 
go  there  once,  and  sometimes  twice,  a  day  for  an  hour  or  two  each  day ; 
and  that  she  heard  John  M.  Synder  say  more  than  once  that  "they 
would  see  that  Hattie  had  her  pay  for  waiting  upon  them  and  dtMng 
for  them,"  and  again  that  "he  was  going  to  pay  her  for  her  work." 
And  Isaac  Sweet,  who  was  working  a  neighboring  farm,  said  that 
he  had  seen  Hattie  at  John  M.  Snyder's  at  different  times ;  that  she 
was  not  working,  so  far  as  he  knew,  but  that  John  M.  Snyder,  on  one 
occasion,  while  fixing  a  rake  at  his  farm,  commenced  to  talk  about  Hat- 
tie, and  said,  "I  am  going  to  pay  Hattie."  John  M.  Snyder  testified 
in  the  supplementary  proceedings  that  he  did  not  owe  plaintiff  a  cent. 

The  evidence  relating  to  the  claim  is  very  weak,  so  much  so  that  it  is 
more  than  probable  that  John  M.  Snyder  did  not  know  or  think,  at  the 
time  of  the  conveyance,  that  plaintiff  would  make  or  present  it.  At 
any  rate,  there  is  no  evidence  to  this  effect ;  and,  certainly,  there  is  no 
evidence  that  Charles  M.  Snyder  knew,  or  thought  at  that  time,  that 
plaintiff  had  or  would  make  or  present  such  a  claim.  The  charge  of 
collusion  is  the  same  as  that  made  in  the  action  on  the  undertaking. 
Charles  M.  Snyder  was  not  a  party  to  the  action  in  which  the  judg- 
ment was  obtained.  He  may  therefore  question  the  validity  of  that 
judgment,  if  there  was  fraud  and  collusion  in  obtaining  it,  just  as 
he  did  in  the  action  on  the  undertaking.  The  rule  applied  there  is 
applicable  here,  so  that  it  becomes  a  question  of  fact  whether  or  not 
there  was  fraud  and  collusion  in  procuring  the  judgment.  The  facts 
have  been  detailed,  and  it  seems  unnecessary  to  repeat.  They  make  it 
clear  that  there  was.  Plaintiff,  therefore,  should  not  and  cannot  be 
permitted  to  benefit  himself  by  his  own  fraudulent  conduct,  and  his 
complaint  is  dismissed,  with  costs. 

Findings  may  be  prepared  accordingly 
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SMITH  et  al.  y.  HEDGES. 
(Supreme  Court,  Appellate  Division,  Second  Depaitment.    July  90,  1015.) 

1.  CoDNTiEs    ^=3196 — Taxpaybb'b    Action— Absbssmeni>-"Vaudity— Misnam- 

ing OWNEB. 

Under  the  provision  of  the  Tax  Law  (C!onsoL  Laws,  c.  60)  that  a  mistake 
in  the  name  of  the  owner  or  an  omission  of  the  name  does  not  affect  the 
validity  of  the  assessment  and  tax  upon  a  described  parcel  of  realty,  where 
the  owner  at  land,  which  had  descended  to  the  plaintiff  as  tenant  in 
commcm  from  his  ancestor,  was  named  In  the  town  assessment  and  tax 
rolls  as  "Robt  B.  Smith  Est.,"  the  assessment  was  not  so  Invalid,  plain- 
tiff not  having  questioned  It,  but  having  paid  the  tax  thereunder,  that 
plaintiff  was  without  capacity  to  maintain  a  taxpayer's  suit  against  the 
supervisor  of  the  town  to  recover  excess  claims  allowed  by  the  board 
of  supervisors  of  the  county  as  county  charges. 

[Ed.  Note. — ^For  other  cases,  see  Counties,  Oent  Dig.  |  308;  Dec.  Dig. 
«=>196.] 

2.  CouNTixa  «=>206— AixowANCK  ot  Ciaimb— Coixazbrai,  Aitaok— Taxfat- 

KB'a  SiTIT. 

A  taxpayer's  action  against  the  supervisor  of  a  town  to  recover  excess 
claims  in  favor  of  such  supervisor,  audited  and  allowed  as  county  charg- 
es by  the  board  of  supervisors  of  the  county,  will  not  lie  to  attack  the 
validity  of  an  audit  made  within  the  Jurisdiction  of  the  auditing  body, 
unless  fraud  or  collusion  in  the  audit  is  establiahed. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent.  Dig.  §8  322,  S23,  325- 
330;   Dec.  Dig.  <S=>206.]    . 

3.  Counties  <8=»206 — Allowance  or  Ciaims— Oollatebai,  Attack— Taxpat- 

EB'8   StHT. 

An  excess  of  JnrlBdIctlon  In  the  andltin«;  and  allowance  by  the  board 
of  supervisors  of  a  counl7  of  a  township  supervisor's  claims  In  his  own 
favor  as  county  charges  arising  from  his  official  acta  in  preparing  the 
tax  rolls  of  the  town  amounted  to  an  illegality,  rendering  the  audit  open 
to  attack  in  a  taxpayer's  action. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  H  322,  323,  325- 
330;  Dec.  Dig.  <e=9206.] 

4.  Counties  «=»206 — Allow anck  of  Claius— Jubisdiotioh  ot  County  Boabd 

COLLATEBAL  ATTACK. 

That  some  part  of  a  claim  of  a  township  supervisor,  presented  to  the 
county  board  of  supervisors  for  allowance  as  a  county  charge,  was  within 
the  jurisdiction  of  the  board,  was  not  su£9cient  to  give  the  board  Juris- 
diction to  allow  conclusively,  so  that  the  award  might  not  be  attacked 
in  a  taxpayer's  action,  other  items  of  the  claim,  which,  if  presented  by 
themselves,  would  have  been  beyond  the  jurisdiction  of  the  board. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  S|  322,  323,  325- 
330;   Dec.  Dig.  <S=»206.] 

5.  Counties  $=9206 — Allowance  or  Claims— CoNCLusivENSsa 

Where  the  county  board  of  supervisors  allows  claims  presented  to  it  as 
county  charges  by  a  township  supervisor,  arising  from  his  acts  In  prepar- 
ing the  town's  tax  rolls,  which  are  legally  proper  charges,  such  allowance 
is  conclusive  as  to  the  performance  and  extent  of  the  work  on  which  the 
diarges  are  based,  and  not  open  to  an  attack  in  a  taxpayer's  action. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  ft  322,  323,  325- 
330;  Dec.  Dig.  «=s>206.] 

6.  Counties  ®=»206 — ^Allowance  or  Claims— Conclusiveness— Question  or 

Law. 

Under  County  Law  (Consol.  Laws,  c.  11)  i  23,  fixing  the  amount  allow- 
able to  a  supervisor  for  "each  written  line"  and  also  for  "each  line  ot 
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the  tax  roll  actually  extended  by  him,"  what  was  a  "written  line"  and 
what  a  "line  of  the  tax  roll  actually  extended,"  within  the  meaning  of 
the  statute,  was  a  question  of  law,  on  which  the  decision  of  the  board  of 
supervisors  allowing  the  claim  was  not  conclusive. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  H  322,  323,  325- 
330;  Dec.  Dig.  «=>206.] 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  William  Sidney  Smith  and  others  against  Da)rton  Hedges. 
Judgment  for  plaintiffs  for  less  than  demanded,  and  both  parties  ap- 
peal.   Affirmed. 

For  opinion  below,  see  87  Misc.  Rep.  439,  150  N.  Y.  Supp.  899. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Selah  B.  Strong,  of  Brooklyn,  for  plaintiffs. 
John  R.  Vunk,  of  Patchogue,  for  defendant. 

CARR,  J.  [1]  The  defendant,  who  was  the  supervisor  of  the  town 
of  Brookhaven,  in  Suffolk  county,  presented  to  the  board  of  super- 
visors of  that  county,  during  the  years  1910,  1911,  and  1912,  certain 
claims  in  his  own  favor  for  audit  and  allowance  as  county  charges 
arising  from  his  official  acts  in  preparing  the  tax  rolls  of  that  town 
in  the  respective  years  above  specified.  These  claims  were  audited  and 
allowed  as  county  charges  in  the  respective  amounts  claimed  by  the  de- 
fendant. The  plaintiff  as  a  taxpayer  in  said  tovim  has  brought  this 
action  to  set  aside  these  audits  and  to  recover  on  behalf  of  the  county 
a  very  considerable  sum  of  money,  representing  what  he  claims  to  be 
the  difference  between  the  claims  as  allowed  and  the  amounts  at  which 
they  should  have  been  allowed.  After  a  trial,  judgment  went  in  favor 
of  the  coimty  of  Suffolk  against  the  defendant  for  the  sum  of  $13,- 
470.82,  together  with  costs  and  an  extra  allowance.  Both  parties  to 
this  action  appeal  from  the  judgment — ^the  plaintiff,  on  the  ground  that 
it  is  insufficient  in  amount ;  the  defendant,  on  the  claim  that  the  com- 
plaint should  have  been  dismissed.  The  defendant  appellant  presents 
on  this  appeal  several  points  which  lie  at  the  threshold  of  the  action, 
and  which,  if  well  taken,  require  a  reversal  of  the  judgment  and  a 
dismissal  of  the  complaint. 

The  first  point  is  as  to  the  legal  capacity  of  the  plaintiff  to  maintain 
this  action,  which  is  brought  under  section  51  of  the  General  Munici- 
pal Law  and  kindred  statutes.  It  appears  in  the  record  that  the  plain- 
tiff is  a  tenant  in  common,  in  fee  simple  absolute,  of  certain  lands  in 
the  town  of  Brookhaven,  title  to  which  came  to  the  plaintiff  and  his 
cotenant  from  Robert  R.  Smith,  deceased,  the  plaintiff's  ancestor.  In 
the  town  assessment  and  tax  rolls,  the  owner  is  named  as  "Robt.  R. 
Smith  Est."  It  is  urged  by  the  defendant  that  the  form  of  this  assess- 
ment of  lands  owned  by  a  resident  of  the  town  was  defective,  in  that 
the  lands  should  have  been  assessed  to  the  owners  thereof,  and  not  to 
the  estate  of  the  decedent.  Smith,  and  that  this  alleged  defect  so  per- 
meated the  assessment  as  to  render  it  absolutely  void,  and  therefore 
that  the  plaintiff  had  not  been  assessed  at  all,  and  thus  brought  within 
the  provisions  of  the  statutes  which  underlie  this  action.    The  defend- 
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ant  relies  upon  Hagner  v.  Hall,  10  App.  Div.  581,  42  N.  Y.  Supp  63, 
and  numerous  kindred  cases,  none  of  which  relate  to  the  precise  ques- 
tion now  under  consideration.  If  there  was  any  informality  in  this 
form  of  assessment,  it  did  not  go  to  the  extent  of  invalidating  the  as- 
sessment against  the  land  itself,  for,  under  the  provisions  of  the  Tax 
Law,  a  mistake  in  the  name  of  the  owner,  or  an  omission  of  the  name, 
would  not  affect  the  validity  of  the  assessment  and  tax  upon  the  de- 
scribed parcel  of  real  property.  The  plaintiff  did  not  question  the  as- 
sessment and  tax,  but  paid  it  in  each  of  the  respective  years.  Con- 
sidering the  purpose  of  the  remedy  afforded  by  the  taxjayers'  statutes, 
we  think  the  defendant's  objection  to  the  plaintiff's  legal  capacity  to 
maintain  this  action  is  not  well  taken. 

[2-5]  The  second  of  the  more  important  objections  to  the  mainte- 
nance of  the  action  is  based  upon  the  previous  audits  by  the  board  of 
supervisors  in  favor  of  the  defendant.  The  trial  court  has  found,  and 
the  evidence  justifies  the  finding,  that  there  was  no  fraud  or  collusion 
in  the  presentation  and  audit  of  these  claims.  The  judgment  went  upon 
the  legal  theory  that,  as  to  a  great  many  items  set  forth  in  the  claims 
presented  for  audit,  the  board  of  supervisors  exceeded  their  jurisdic- 
tion by  allowing,  as  county  charges,  claims  which  in  law  were  not 
county  charges.  While  it  had  been  held  uniformly  since  the  early  Tax- 
payers' Act  of  1872  that  an  action  such  as  this  one  would  not  run  to  at- 
tack the  validity  of  an  audit  made  within  the  jurisdiction  of  the  audit- 
ing body,  unless  there  was  established  fraud  or  collusion  in  the  audit, 
it  was  always  recognized  that  an  excess  of  jurisdiction  amounted  to 
an  ill^ality  which  rendered  the  audit  open  to  attack.  Board  of  Super- 
visors V.  Ellis,  59  N.  Y.  620;  Osterhoudt  v.  Rigney,  98  N.  Y.  222; 
Hearst  v.  McQellan,  102  App.  Div.  336,  92  N.  Y.  Supp.  484;  People 
V.  Sutheriand,  207  N.  Y.  22,  100  N.  E.  440;  People  v.  Journal  Co.,  213 
N.  Y.  1, 106  N.  E.  759. 

That  some  part  of  the  claim  presented  for  audit  was  within  the  juris- 
diction of  the  auditing  body  was  not  sufficient  to  give  that  body  juris- 
diction to  audit  and  allow,  conclusively,  other  items  of  the  claim  which, 
if  presented  by  themselves,  would  have  been  beyond  the  jurisdiction. 
That  is  also,  now  at  least,  the  established  rule.  But  where  the  charges, 
audited  and  allowed,  are  in  their  legal  nature  proper  charges,  then  the 
audit  and  allowance  is  conclusive  as  to  the  performance  and  extent  of 
the  work  on  which  the  charges  are  based.  People  v.  Sutherland,  ut 
supra. 

[6]  In  the  case  at  bar  the  claims  of  the  defendant  were  based  upon 
work  done  by  him  in  the  preparation  of  tax  rolls  of  the  town  of  Brook- 
haven.  This  work  was  made  generally  a  county  charge  by  section  23 
of  the  County  Law,  which  fixed  the  amount  allowable  for  "each  written 
line"  and  also  for  "each  line  of  the  tax  roll  actually  extended  by  him" 
(the  supervisor).  The  auditing  of  a  claim  against  the  county  under 
this  provision  of  statute  involved,  not  only  a  question  of  fact  as  to  the 
number  of  "lines,"  as  to  which  the  audit  was  conclusive,  but  likewise  a 
determination  as  to  what  was  a  "written  line"  and  what  a  "line  of  the 
tax  roll  actually  extended,"  within  the  meaning  of  the  statute,  and  this 
question  was  one  of  law.    It  is  from  the  action  of  the  board  of  super- 
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yisors  on  this  latter  question  that  the  present  controversy  arises  mainly. 
Many  thousands  of  lines  were  allowed  as  "written  lines"  and  "exten- 
sions" by  the  auditing  body  and  disallowed  by  the  trial  court  in  this 
action,  which  disallowance  forms  the  basis  of  the  large  judgment 
against  the  defendant  The  items  rejected  in  this  action  as  "written 
lines"  and  "extensions"  in  the  tax  rolls  consisted  mainly  of  the  printed 
headings  on  the  various  pages,  all  entries  in  the  tax  columns,  all  foot- 
ings and  recapitulations,  numbering  several  hundred  thousand.  If 
these  items  were  extraneous  to  the  tax  rolls  in  the  meaning  of  the  stat- 
ute, then  they  were  not  "written  lines"  or  "extensions"  for  which  com- 
pensation had  been  permitted  as  a  county  charge,  and  their  allowance 
as  a  county  charge  was  beyond  the  jurisdiction  of  the  auditing  body, 
and  therefore  open  to  attack  in  an  action  such  as  this  one.  In  com- 
puting the  lines  and  extensions  properly  allowable  as  county  charges, 
the  trial  court  applied  the  rule  declared  by  this  court  in  Pearsall  v. 
Brower,  120  App.  Div.  584,  105  N.  Y.  Supp.  207.  Although  there  was 
a  dissent  in  that  case,  we  feel  ourselves  bound  by  its  authority. 

As  to  the  very  numerous  items  allowed  and  disallowed  on  the  trial 
of  this  action,  we  see  no  reason  for  interference  with  the  decision  of 
the  trial  court.  This  view  leads  necessarily  to  an  affirmance  of  the 
judgment,  if  this  action  be  at  all  maintainable.  That  the  action  runs  to 
attack  the  audits  made  by  the  board  of  supervisors,  we  think,  is  reason- 
ably certain,  as  the  audits  of  that  body  were  conclusive  against  collater- 
al atteck  only  to  the  extent  of  their  allowance  as  county  charges  of 
such  items  as  were  in  law  county  charges,  either  under  express  terms 
of  the  statute  or  in  their  legal  nature.  We  are  of  opinion,  further, 
that  the  matters  presented  on  this  appeal  by  the  plaintiff  as  grounds 
for  a  modification  of  the  judgment  by  this  court  were  disposed  of  prop- 
erly by  the  trial  court. 

The  judgment  must  be  affirmed,  without  costs  to  either  party,  as 
both  have  appealed  therefrom.  All  concur,  except  THOMAS,  J.,  who 
dissents  on  the  ground  that  defendant  has  no  power  to  maintain  the  ac- 
tion as  to  at  least  some  of  the  items  audited  and  allowed  by  the  board 
of  supervisors. 


In  re  STEINBRINK. 

In  re  liLOTD  et  aL 

(Supreme  Court,  Appellate  Dirlsion,  Second  Department    July  30,  1915.) 

Elections  <g=sl26 — Rioht  to  Vote  at  Pbimast — Statotm. 

Under  Election  Law  (Consol.  Laws,  c.  17)  {  19,  providing  that  only 
enrolled  voters  sMll  participate  In  primary  elections,  and  section  71, 
providing  that  no  person  shall  vote  at  any  official  primary  unless  duly 
enrolled  and  qualified  to  vote  on  the  day  of  election,  where  a  voter  en- 
rolled in  October,  1913,  as  a  member  of  the  Republican  party,  from  a 
residence  within  a  certain  election  district  In  Brooklyn,  where  he  had 
resided  and  voted  for  eight  years,  and  after  enrollment  acquired  a  resi- 
dence In  another  election  district,  where  be  resided  for  more  than  six 
months  before  the  primary  election  of  September,  1914,  his  name  not  hav- 
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Ing  been  stricken  from  the  enrollment  list  In  his  old  district,  he  could  not 
vote  at  the  primary  In  the  new  district  and  could  not  compel  the  board 
of  inspectors  to  receive  his  ballot  by  taking,  on  challenge,  the  oath  pro- 
vided by  section  72. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent  Dig.  |  118;  Dec  Dig. 
«=»126.] 

Appeal  from  Special  Term,  Kings  County. 

Application  of  Meier  Steinbrink  for  mandamus  against  William  G. 
Lloyd  and  others,  as  a  Board  of  Primary  Election  Inspectors.  From 
an  order  granting  the  application,  said  Lloyd  and  others  appeal.  Re- 
versed. 

Argiied  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
MILLS,  and  RICH,  JJ. 

Edward  A.  Freshman,  of  BrocJclyn  (Charles  J.  Druhan,  of  Brooklyn, 
on  the  brief),  for  appellants. 
Meier  Steinbrink,  of  Brooklyn,  pro  se. 

RICH,  J.  This  appeal  is  by  the  members  of  the  board  of  primary 
election  inspectors  of  the  Twenty-Seventh  and  Twenty-Eighth  election 
districts  of  the  Twelfth  assembly  district  from  an  order  of  the  Special 
Term  directing  the  issuance  of  a  peremptory  writ  of  mandamus  requir- 
ing them  to  receive  the  vote  of  the  respondent  (who  was  not  enrolled) 
at  the  September,  1914,  primary  election,  at  the  polling  place  in  their 
election  district  in  the  borough  of  Brooklyn. 

The  relator  enrolled  in  October,  1913,  as  a  member  of  the  Republican 
party,  from  No.  163  Windsor  place,  in  the  Twenty-Ninth  election  dis^ 
trict.  Twelfth  assembly  district,  borough  of  Brooklyn,  where  he  had 
resided  and  voted  for  eight  years.  After  enrollment  he  acquired  a 
residence  at  No.  18  Fuller  place,  which  is  within  the  Twenty-Seventh 
election  district  of  said  assembly  district,  where  he  had  resided  for 
more  than  6  months  prior  to  September  28,  1914,  the  primary  election 
day.  His  name  had  not  been  stricken  from  the  enrollment  list  in  the 
Twenty-Ninth  election  district,  and  no  proceeding  had  been  instituted 
for  that  purpose.  On  primary  day  he  presented  himself  at  the  Re- 
publican polling  place  in  the  Twenty-Seventh  and  Twenty-Eighth  elec- 
tion districts,  and  his  right  to  there  vote,  though  he  made  it  appear 
that  he  then  resided  and  had  resided  for  more  than  30  days  at  No.  18 
Fuller  place  in  the  borough  of  Brookl3m,  was  denied. 

The  question  presented,  so  far  as  respondent  is  concerned,  has  be- 
come academic,  but  it  remains  important  because  the  same  question  is 
likely  to  arise  frequently  until  some  Legislature  will  amend  the  statute 
by  providing  a  method  by  which  a  person  qualified  to  vote  may  not  be 
deprived  of  the  right  to  participate  in  the  nomination  of  his  party  can- 
didates. Under  such  circumstances,  it  seems  necessary  to  express  our 
views  on  the  question  involved  in  this  controvetsy. 

In  the  Election  Law  regulating  the  enrollment  of  voters  to  qualify 
them  to  vote  at  an  official  primary,  it  is  provided  by  section  19  that : 

"Only  voters  enrolled  as  provided  In  this  article  shall  be  entitled  to  par- 
ticipate In  the  ofllclal  primary  elections  of  their  respective  parties." 
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And  section  71  provided  that: 

"No  person  shall  be  entitled  to  vote  at  any  offldal  primary  unless  he  is 
duly  enrolled  and  may  be  qualified  to  vote  on  the  day  of  election." 

And  an  elector  may  not  vote  at  a  primary  election  in  any  other  dis- 
trict than  the  one  in  which  he  is  enrolled.  He  must  be  enrolled  to  be 
entitled  to  vote  in  any  election  district.  He  can  enroll  in  only  one  dis- 
trict, and  his  name  must  appear  on  the  enrollment  book  of  that  district 
The  qualification  and  limitation,  "duly  enrolled,"  applies  only  to  the 
election  district  in  which  the  voter  is  enrolled  and  upon  the  enrollment 
book  of  which  his  name  appears. 

The  relator  contends  that  a  voter  who  has  enrolled  in  an  election 
district,  and  subsequently  changed  his  residence  by  removing  into  an- 
other district,  in  which  lie  is  not  enrolled,  but  in  which  he  has  resided 
more  than  30  days  immediately  preceding  the  holding  of  the  primary, 
is  a  qualified  voter  therein,  and,  can,  if  proceedings  have  not  been  in- 
stituted and  his  name  stricken  from  such  enrollment  book,  compel  the 
board  of  inspectors  to  receive  his  ballot  by  taking  the  oath  provid- 
ed for  by  section  72.  It  is  regrettable  that  the  plain  meaning  and 
intent  of  the  statute  will  not  permit  of  such  a  construction.  The 
oath  provided  by  section  72  is  a  means  of  identification  only  of  a 
voter  who  is  enrolled  in  the  election  district  in  which  he  seeks  to  vote. 
While,  as  contended,  the  statute  is  incomplete  and  omits  the  desirable 
provision  mentioned,  we  can  render  no  relief.  The  powers  of  the  court 
are  limited  to  the  construction  and  enforcement  of  statutes,  and  not 
their  enactment,  and  we  cannot  remedy  the  faults  and  defects  of  a  stat- 
ute, or  give  relief  from  its  requirements,  if  constitutional.  The  Legis- 
lature seems  to  have  acted  with  the  intention  of  preventing  persons 
who  have  moved  from  an  election  district  after  enrolling  therein,  and 
who  have  acquired  a  residence  in  another  district,  fr(Mn  voting  at  a 
primary  election. 

Order  reversed,  without  costs.    All  concur. 


McNeil  lumbek  co.,  inc.,  v.  chase  et  aL 

(Supreme  Court,  Special  Term,  Erie  County.    July,  1015.) 

PtEAMNO  €s>358 — Answer — Sufficiency  ukdeb  Code. 

Code  Civ.  Proc.  §  500,  requires  an  answer  to  contain  a  general  or  spedflc 
denial  of  each  material  allegation  of  the  complaint  controverted,  or  of 
any  knowledge  or  information  thereof  sufiiclent  to  form  a  belief.  A  para- 
graph of  the  complaint  alleged  that  on  or  about  February  19,  1911,  a 
renewal  note  dated  December  19, 1910,  for  $875,  made  by  defendant  to  the 
order  of,  and  indorsed  by,  the  plalntift  and  then  held  under  discount  by 
a  bank,  became  due ;  that  defendant  did  not  pay  it,  but  gave  a  new  note 
bearing  date  on  that  day  for  $S00,  payable  at  three  mouths,  to  the  order 
of  plaintiff,  in  part  renewal  thereof ;  that  the  plaintiff  indorsed  such  re- 
newal note  to  a  bank,  and  paid  the  bank  $75  on  the  then  due  note  and 
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$12.27  on  the  renewal  note ;  that  defendant  had  not  paid  the  plaintiff  any 
part  of  the  amount  paid  to  the  bank.  Held,  that  defendant's  denial  of 
any  knowledge  or  Informatiou  sufficient  to  form  a  belief  as  to  whether 
the  note  was  due  February  19,  1911,  as  to  whether  he  paid  the  note  or 
gave  a  new  note  in  renewal,  and  as  to  whether  he  paid  any  gum  to  plain- 
tiff on  the  note,  was  sham,  and  would  be  stricken  out,  but  that 
his  denial  of  knowledge  or  Information  sufficient  to  form  a  belief  as  to 
whether  plaintiff  had  Indorsed  the  new  note  to  the  bank  and  paid  a  sum 
on  the  old  note  and  discount  on  the  renewal  note  was  not  sham,  and 
would  not  be  stricken,  and  that,  as  to  a  defendant  having  no  personal  con- 
nection with  the  acts  alleged  In  the  complaint,  denials  of  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth  thereof  were 
proper. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §|  1120-1128;  Dea 
Dig.  <£=»359.] 

Action  by  the  McNeil  Lumber  Company,  Incorporated,  against 
James  W.  Chase  and  others.  On  motion  by  plaintiff  to  strike  out  a 
paragraph  of  the  answer  of  the  defendants  James  W.  Chase  and  Ida 
L.  Chase  as  sham.    Answers  directed  to  be  amended. 

Thomas  C.  Burke,  of  Buffalo,  for  the  motion. 
Clark  H.  Timerman,  of  Buffalo,  opposed. 

BROWN,  J.    Paragraph  6  of  the  complaint  alleges : 

"That  thereafter,  and  on  or  about  the  19th  day  of  February,  1911,  one 
of  said  renewal  notes,  dated  December  19,  1910,  for  $875,  made  by  said  James 
W.  Chase  to  the  order  of,  and  indorsed  by,  said  McNeil  Lumber  Company, 
and  then  held  under  dlsconnt  by  the  Bank  of  Buffalo,  became  due ;  that  said 
defendant  James  W.  Chase  did  not  pay  said  note,  or  any  part  thereof,  but 
gave  a  new  note  bearing  date  on  that  day,  for  |800,  payable  at  three  months 
to  the  order  of  said  McXeU  Lumber  Company,  in  part  renewal  thereof ;  that 
the  said  McNeil  Lumber  Company  indorsed  the  said  part  renewal  note,  and  de- 
livered the  same  so  indorsed  to  the  Bank  of  Buffalo,  and  at  the  same  time 
paid  to  the  said  Bank  of  Buffalo  $75  on  the  then  due  note  and  $12.27  discount 
on  said  renewal  note;  that  said  defendant  James  W.  Chase  has  never  paid 
to  said  McNeil  Lumber  Company  said  sum  of  $87J27  so  paid  by  them  to  the 
Bank  of  Buffalo,  or  any  part  thereof." 

It  is  very  apparent  that  the  defendant  James  W.  Chase  knows  wheth- 
er the  note  made  by  him  on  December  19,  1910,  became  due  February 
19,  1911.  If  it  did  become  due  on  that  date,  the  defendant  James  W. 
Chase  cannot  deny  it;  if  it  did  not  become  due  on  that  date,  he  may 
deny  it.  He  cannot  say  that  he  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  whether  the  note  became  due  on  that 
date.  His  denial  of  such  knowledge  or  information  is  sham  and  must 
be  stricken  out. 

It  is  also  apparent  that  the  defendant  James  W.  Chase  knows  wheth- 
er he  paid  that  note  on  the  day  of  its  maturity,  and  whether  he  gave 
a  new  note  on  its  maturity  for  $800,  payable  in  three  months,  to  the 
order  of  the  McNeil  Lumber  Company,  in  part  renewal  thereof.  If 
he  did  not  pay  the  note,  and  did  renew  the  same  by  giving  a  new  note 
as  alleged,  he  cannot  deny  it;  if  he  did  not  so  do,  he  may  deny  it.  He 
cannot  say  that  he  has  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  he  paid  the  note,  or  gave  a  new  note  in  renewal. 
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His  denial  of  such  knowledge  or  information  is  sham  and  must  be 
stricken  out. 

It  is  also  ai^arent  that  the  defendant  James  W.  Chase  knows  wheth- 
er he  has  paid  the  sum  of  $87.27  to  the  Lumber  Company  on  the  said 
note..  If  he  has  made  such  payment,  he  cannot  deny  it ;  if  he  has  not 
made  such  payment,  he  may  deny  it.  He  cannot  say  that  he  has  no 
knowledge  or  information  sufficient  to  form  a  belief  as  to  whether  he 
made  such  pa3mient,  and  his  denial  of  such  knowledge  or  information 
is  sham  and  must  be  stricken  out. 

It  is  also  apparent  that  the  defendant  James  W.  Chase  need  not 
necessarily  know  that  the  Lumber  Company  indorsed  the  said  note 
to  the  Bank  of  Buffalo,  paying  $87.27  on  the  old  note  and  discount 
on  such  renewal  note.  It  is  not  alleged  that  he  personally  performed 
those  acts,  or  had  any  connection  with  them;  and  it  might  well  be 
that  he  has  no  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegations  concerning  them.  His  denial  of  such 
knowledge  or  information  is  therefore  not  sham,  and  the  motion  to 
strike  it  out  must  be  denied. 

The  foregoing  observations  apply  to  paragraphs  7  to  25,  inclusive. 

The  motion  must  be  granted  as  to  the  denial  by  the  defendant  James 
W.  Chase  of  plaintiff's  allegations  of  personal  acts  of  said  defendant 
As  to  the  acts  not  alleged  to  have  been  performed  by  the  defendant 
James  W.  Chase,  or  to  have  been  within  his  personal  knowledge,  the 
motion  must  be  denied.  Dahlstrom  v.  Gemunder,  198  N.  Y.  449,  92 
N.  E.  106,  19  Ann.  Cas.  771 ;  Kirschbaum  v.  Eschmann,  205  N.  Y. 
127,  98  N.  E.  328;  Harley  v.  Plant,  210  N.  Y.  405,  104  N.  E.  946. 

For  the  reason  that  it  does  not  appear  that  the  defendant  Ida  C. 
Chase  had  any  personal  connection  with  the  acts  alleged  in  paragraph 
6  of  the  complaint,  her  denial  of  any  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  those  allegations  is  one  of  the 
denials  permitted,  and  the  motion  as  to  her  answer  must  be  denied. 

In  view  of  the  arrangement  of  the  allegations  of  the  complaint,  the 
grouping  of  the  allegations,  the  defendants  are  required  to  specifically 
deny  or  admit  each  allegation  of  fact,  as  required  by  section  500  of  the 
Code  of  Civil  Procedure,  and  the  answers  of  the  defendants  must  be 
amended. 
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CONWAY  T.  rARISH-STAFFORD  CO. 

(Supreme  Oourt,  Appellate  DlTlsion,  Second  Department.    Jaly  30,  1915.) 

Affeal  and  Ebbob  €=31099 — Subskquknt  Appiai^— Law  of  tbe  Case. 

Where  an  action  was  In  form  an  action  for  compensation  under  a  con- 
tract, and  on  that  ground  the  Appellate  Division  had  affirmed  an  order 
of  reference  and  held  the  referee  to  be  without  power  to  allow  an  amend- 
ment changing  the  claim,  and  the  referee  allowed  the  complaint  to  be 
amended  so  aa  to  claim  damages  for  breach  of  contract,  and  reported  the 
whole  case,  including  that  part  made  by  the  amendment,  and  awarded 
damages,  with  the  statement  that  to  hold  the  complaint  as  one  for  com- 
pensation would  necessitate  a  finding  for  defendant,  a  Judgment  <m  the 
award  could  not  be  sustained. 

fEd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {{  4370- 
4379;   Dec.  Dig.  «s>1009.] 

Rich,  X,  dissenting. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  John  F.  Conway  against  the  Farish-Stafford  Company. 
Qn  reargument  of  defendant's  appeal  from  a  judgment  rendered  in 
favor  of  the  plaintiff.   Reversed,  and  new  trial  granted. 

See,  also,  152  N.  Y.  Supp.  1105. 

Argued  before  TENKS',  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

David  Leventritt,  of  New  York  City,  for  appellant. 
Martin  L.  Stover,  of  New  York  City  (Edwin  Blumenstiel,  of  New 
York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.  In  the  form  in  which  this  action  was  brought,  it 
was  for  compensation  under  the  contract,  and  on  that  ground  we  af- 
firmed the  order  of  reference  against  defendant's  insistence  that  it 
was  entitled  to  a  trial  by  jui7.  153  App.  Div.  906,  137  N.  Y.  Supp. 
1116.  The  referee,  however,  having  in  the  course  of  the  trial  allowed 
the  complaint  to  be  amended,  so  as  to  claim  damages  for  breach  of  con- 
tract, proceeded  over  defendant's  objection  and  exception  to  report 
upon  the  whole  case,  including  that  introduced  by  the  amendment  al- 
lowed by  him.  He  thus  awarded  plaintiff  $20,000  damages,  but  stated 
that  to  hold  the  complaint  as  one  for  services  would  necessitate  a 
finding  for  defendant.  Having  held  that  the  complaint  originally  al- 
leged a  cause  of  action  for  compensation,  and,  as  counsel  for  plaintiff 
then  conceded,  for  compensation  only,  also  that  the  referee  was  without 
power  to  allow  an  amendment  changing  the  complaint  (157  App.  Div. 
481,  142  N.  Y.  Supp.  572),  we  cannot  sustain  the  judgment  wherein 
plaintiff's  recovery  is  wholly  for  a  nonreferable  cause  of  action. 

The  judgment  is  therefore  reversed,  and  a  new  trial  granted ;  costs 
to  abide  the  event. 

JENKS,  P.  J.,  and  THOMAS,  CARR,  and  PUTNAM,  JJ.,  concur. 
RICH,  J.,  votes  for  affirmance. 

^sFor  other  cases  cee  lama  topic  A  KBT-NUMRER  in  all  Key-Numbered  Digests  &  Indexes 
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PEOPLE  V.  SANSA. 
(Supreme  Court,  Ai^)ellate  Division,  Second  Department.    July  30,  1015.) 

1.  Weapons  4=>17 — Illeoai.  Pobbessioh— Evidence. 

In  a  prosecution  under  Penal  Law  (Consol.  Laws,  c.  40)  §  1897,  provid- 
ing that  any  person  not  a  citizen  of  the  United  States,  who  shall  have  or 
carry  firearms  or  any  dangerous  or  deadly  weapons  In  any  place  at  any 
time,  shall  be  guilty  of  a  felony,  where  defendant,  not  a  citizen,  kept 
revolvers  In  bis  bedroom  the  only  character  evidence  admissible  on  de- 
fendant's behalf  would  have  been  that  tending  to  show  his  peaceful  and 
Inoffensive  traits. 

[Ed.  Note. — For  other  cases,  see  Weapons,  Cent  Dig.  K  20,  22-33 ;  Dec 
Dig.  «=>17.] 

2.  Criminal  Law  €=3377 — Chakaotkb  Evidence— Reputation   Subsequent 

10  Arrest— Statute. 

In  a  prosecution  against  one  not  a  citizen  for  carrying  dangerous  weai>- 
ons,  an  offense  denounced  by  Penal  Law,  S  1897,  where  defendant's  good 
reputation,  shown  in  evidence,  started  into  circnlaticm  and  was  built  up 
after  his  arrest,  the  evidence  was  incompetent. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {|  836,  837, 
S40;   Dec.  Dig,  «=5»377.] 

Appeal  from  Kings  County  Court 

Luciano  Sansa  was  convicted  of  the  crime  of  carrying  a  dangerous 
weapon,  and  he  appeals.    Affirmed. 

Argued  before  CARR,  STAPLETON,  MILLS,  RICH,  and  PUT- 
NAM, JJ. 

Thomas  C.  Whitlock,  of  Brooklyn,  for  appellant 
Harry  G.  Anderson,  Asst.  Dist  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

PER  CURIAM.  [1]  Evidence  of  the  accused's  good  character 
may  bear  upon  the  improbability  of  his  committing  any  offense  involv- 
ing a  criminal  intent.  But  the  charge  here  made  was  established  by 
his  having  and  possessing  these  revolvers  in  his  bedroom,  defendant 
not  being  a  citizen.  Penal  Law,  §  1897.  Hence  evidence  of  good  char- 
acter could  have  little  wieight  People  v.  Greenwall,  108  N.  Y.  296, 302, 
15  N.  E.  404,  2  Am.  St  Rep.  415.  Further,  such  testimony  was  not 
directed  to  show  defendant's  peaceful  and  inoffensive  traits,  the  only 
subject  for  such  character  evidence.  Wigmore,  §  59;  People  v.  Van 
Gaasbeck,  189  N.  Y.  408,  82  N.  E.  718,  22  L.  R.  A.  (N.  S.)  650,  12 
Ann.  Cas.  745. 

[2]  The  good  reputation,  testified  to,  started  into  circulation  and 
was  built  up  after  the  defendant's  arrest.  Not  being  ante  litem  motam, 
it  was  subject  to  be  swayed  by  the  feelings  which  arose  after  his  ar- 
rest, and  therefore  was  incompetent.  State  v.  Sprague,  64  N.  J.  Law, 
419,  45  Atl.  788.  Such  testimony,  having  come  in  improperly,  was 
rightly  stricken  out 

The  judgment  of  conviction  is  therefore  affirmed. 

C=>For  other  casei  lee  lame  topic  A  KBT-NUMBER  In  all  K«7-Namb«ed  DlgavU  *  IndazM 
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(91  Misc.  Rep.  347)  ^„^^»™       .,^,^,«,y, 

(Court  <rf  General  Sessions,  Nev^  Tork  County.    July  SO,  1916.) 

1.  PnosTrrunoN  «=9l — Blbments  of  Offense— Statute. 

Under  New  Tork  CTty  Consolidation  Act  (Laws  1882,  c.  410)  |  1458, 
subd.  2,  dedarlng  that  every  common  prostitute,  loitering  In  any  thor- 
ouglifare  for  the  purpose  of  prostitution,  shall  be  guilty  of  disorderly  con- 
duct, the  state  must  establish,  first,  that  defendant  was  a  common  pros- 
titute and,  second,  that  she  was  loitering  In  a  thoroughfare  for  the  pur^ 
pose  of  prostitution  or  solicitation;  and  the  fact  that  defendant  had  been 
In  the  neighborhood  before,  and  loitering  there,  does  not,  of  itself,  estab- 
lish that  she  Is  a  common  prostitute. 

[Ed.  Notb— For  other  cases,  see  Prostitatlon,  Cent.  Dig.  U  1>  2;  Dec. 
Dig.  «=>!.] 

2.  CanaiiAi.  Law  «=>448 — Evidsrob— OoNci.usiolrs  and   Opinions— Disob* 

DEKLT  CONDTJCT. 

On  the  trial  of  an  information  under  New  Tork  City  Consolidation  Act, 
i  1458,  subd.  2,  for  disorderly  conduct,  charging  tliat  defendant  was  a 
common  prostitute  and  was  loitering  In  a  public  place  for  the  puri>ose 
of  prostitution,  testimony  of  a  police  officer,  who  had  observed  defendant 
loitering,  that  he  knew  her  to  be  a  prostitute  and  that  he  had  seen  her 
In  the  neighborhood  before,  loitering  there,  was  inadmissible,  as  being 
the  officer's  conclusion  on  the  precise  issue  in  the  case,  since  that  should 
have  been  established  by  proof  of  the  particular  fa.cts  showing  that  the 
defendant  was  a  common  prostitute. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1085-1039, 
1041-1043,  1045,  lOlS-1061 ;  Dec.  Dig.  «=>448.] 

Lizzie  Moiling  was  convicted  of  disorderly  conduct  for  being  a  com- 
mon prostitute,  and  she  appeals.    Reversed. 

Abraham  Harawitz,  of  New  York  City,  for  appellant. 

Charles  Albert  Perkins,  Dist,  Atty.,  of  New  York  City,  for  the 
People. 

WADHAMS,  J.  The  information  charges  that  the  defendant  is  a 
common  prostitute  and  night-walker,  and  that  she  was  on  the  7th  day 
of  April,  1915,  in  the  city  and  county  of  New  York,  loitering  on  Lex- 
ington avenue  and  Twenty-Fifth  street,  that  being  a  public  place,  for 
the  purpose  of  prostitution,  to  the  annoyance  of  passers-by. 

The  defendant 'was  charged  with  a  particular  form  of  disorderly 
conduct,  which  is  defined  by  section  1458,  subdivision  2,  of  the  New 
York  City  Consolidation  Act,  as  follows: 

"Sea  1468.  Every  person  in  said  dty  and  county  shall  be  deemed  guilty  of 
disorderly  conduct  that  tends  to  a  breach  of  the  peace,  who  shall  in  any 
thoroughfare  or  public  place  in  said  city  and  county  commit  any  of  the  fol- 
lowing oftenses,  that  is  to  say:  •  •  •  2.  Every  common  prostitute  or 
night-walker  loitering  or  being  in  any  thoroughfare  or  public  place  for  the 
purpose  of  prostitatlon  or  solicitation,  to  the  annoyance  of  the  inhabitants  or 
passers-by." 

[  1  ]  The  elements  which  the  people  must  establish  are :  First,  that 
the  defendant  was  a  common  prostitute  or  night-walker;  and,  second, 
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that  she  was  loitering  or  in  a  thoroughfare  or  public  place  for  the  pur- 
pose of  prostitution  or  solicitation. 

The  only  witness  for  the  people,  a  police  officer,  testified  that  on  the 
afternoon  in  question  he  observed  the  defendant  walking  east  on 
Twenty-Sixth  street ;  that  when  she  reached  Third  avenue  he  saw  her 
speak  to  a  man,  and  after  a  short  conversation  she  walked  south  until 
she  came  to  Twenty-Third  street,  when  he  saw  her  speaking  to  an- 
other man ;  after  a  short  conversation  with  him,  she  walked  west  to 
Lexington  avenue,  and  then  north  on  Lexington  avenue  to  Twenty- 
Fifth  street,  then  east  on  Twenty-Fifth  street  to  the  middle  of  the  block 
between  Lexington  and  Third  avenues,  when  she  spoke  to  another  man 
and  after  a  short  conversation  was  about  to  enter  a  hotel  on  the  comer 
of  Twenty-Fifth  street  and  Lexington  avenue,  when  the  witness  over- 
took the  defendant  and  asked  the  man  if  he  knew  her  and  was  told 
that  he  did  not.  No  conversations  were  overheard  between  the  de- 
fendant and  the  men  to  whom  she  had  spoken. 

In  People  v.  Kitty  Smith,  141  App.  Div.  931,  126  N.  Y.  Supp.  1142, 
and  in  People  v.  Lillian  Sinclair,  133  Ah>.  Div.  944,  118  N.  Y.  Supp. 
1135,  judgments  .upon  similar  evidence  of  loitering,  there  being  no  tes- 
timony of  what  had  been  said,  were  affirmed  by  the  Appellate  Division 
without  opinion,  and  such  evidence  has  since  been  deemed  sufficient  to 
establish  loitering  in  a  public  place  for  the  purpose  of  prostitution  or 
solicitation.  A  similar  result  was  recently  reached  in  England.  In 
Horton  v.  Mead,  23  Cox's  Criminal  Law  Cases,  pt.  4,  p.  279,  the  King's 
Bench  Division  dismissed  the  appeal  from  a  judgment  of  conviction 
for  soliciting  in  violation  of  the  Vagrancy  Art  of  1898,  where  there 
was  evidence  of  conduct,  but  no  evidence  of  conversation,  holding 
that  it  was  not  necessary  that  the  solicitation  prohibited  by  the  statute 
should  reach  the  mind  of  the  person  solicited. 

The  people,  however,  must  also  establish,  in  order  to  support  a  con- 
viction, that  such  loitering  was  committed  by  a  common  prostitute  or 
night-walker.  The  only  evidence  on  this  point  in  the  record  before 
me  is  the  testimony  of  the  police  officer,  with  reference  to  the  defend- 
ant: 

"I  know  her  to  be  a  prostitute,  and  I  have  seen  her  In  the  neighborhood 
before,  loitering  there." 

It  is  obvious  that  although  the  defendant  had  been  in  the  neighbor- 
hood before,  and  loitering  there,  such  fact  does  not,'  of  itself,  establish 
that  she  is  a  common  prostitute. 

[2]  But  it  is  contended  that  the  statement  of  the  police  officer  that 
he  knows  her  to  be  a  prostitute  is  sufficient  proof  of  the  fact.  The 
statement  by  the  police  officer  was  clearly  his  conclusion  or  opinion, 
and  the  question  presented  is  whether  such  opinion  was  admissible. 
Although  many  statements  will  be  found  in  the  authorities  to  the  effect 
that  the  witness  must  testify  to  facts,  and  not  give  conclusions  or  opin- 
ions, both  conclusions  and  opinions  are  undoubtedly  received  in  many 
cases,  and  are  not  merely  confined  to  the  testimony  given  by  experts. 
Evidence  is  daily  received,  and  characterized  as  fact,  which,  upon 
careful  analysis,  is  found  in  truth  to  be  opinion,  and  sometimes  it  is 
impossible  to  distinguish  with  certainty  between  what  is  c^inioa  and 
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what  is  fact.  Often  the  witness  will  testify  to  an  ultimate  fact,  which 
is  the  result  of  observation  of  certain  phenomena  from  which  he  draws 
his  inferences  which  lead  to  his  conclusions.  Nor  is  the  objection 
that  the  opinion  or  conclusion  of  the  witness  usurps  the  function  of 
the  jury,  or  is  upon  the  very  issue  in  question,  a  conclusive  ground  for 
exclusion,  for,  as  has  been  pointed  out,  the  opinion  of  the  witness  can- 
not oust  the  jury,  which  alone  can  render  the  verdict,  and  an  opinion 
upon  the  very  issue,  if  the  opinion  is  to  be  received  at  all,  is  of  partic- 
ular value  as  a  guide  to  the  jury  in  reaching  its  verdict.  Wigmore  on 
Evidence,  §§  191S^1921. 

The  l^^l  principle  upon  which  conclusions  and  opinions  are  admit- 
ted is  that  either  because  of  the  special  skill  or  expert  knowledge  of 
the  witness,  or  because  of  the  nature  of  the  subject-matter  under  ob- 
servation, or  for  other  reasons,  the  testimony  will  aid  the  jury  or  the 
court  in  reaching  a  judgment,  and  the  principle  upon  which  conclu- 
sions and  opinions  are  excluded  is  that  where  the  jury  or  the  court 
can  be  furnished  with  the  facts  or  the  data  upon  which  the  opinion 
is  based,  and,  having  such  facts,  is  as  able  as  the  witness  to  draw  a 
conclusion  or  form  an  opinion  therefrom,  then  such  testimony  will 
not  aid  the  jury  or  the  court  in  reaching  a  judgment,  and  is  rejected 
as  unnecessary  and  superfluous.    Wigmore  on  Evidence,  vol.  3,  §  1918. 

In  the  discussion  of  this  subject,  witnesses  are  usually  divided  into 
those  who  have  special  skill,  or  experts,  and  those  who  have  no 
special  qualifications,  or  lay  witnesses.  Opinions  by  experts  are  more 
commonly  received  than  opinions  by  lay  witnesses,  not  because  in 
principle  there  is  any  difference  between  the  two  classes  of  witnesses, 
but  because  persons  having  peculiar  knowledge  or  experience  not  com- 
mon to  the  world,  and  who  give  testimony  founded  upon  such  knowl- 
edge or  experience,  may  more  generally  be  of  aid  to  the  court  and  the 
jury  in  determining  the  questions  at  issue.  Greenleaf,  in  his  treatise 
on  Evidence  (volume  1,  §  441b),  in  discussing  the  general  principle 
of  the  opinion  rule,  said : 

"There  Is,  therefore,  no  rule  admitting  opinions  or  inferences  when  m&de 
by  one  class  of  persons,  experts,  and  excluding  them  when  made  by  another 
class,  laymen ;  but  there  Is  a  rule  excluding  them  whenerer  they  are  super- 
fluous, and  admitting  them  whenerer  they  are  not." 

The  Court  of  Appeals,  in  Van  Wycklen  v.  City  of  Brodclyn,  118 
N.  Y.  424,  at  page  429,  24  N.  E.  179,  at  page  180,  said: 

"While  it  is  no  longer  a  valid  objection  to  the  expression  of  an  opinion  by 
a  witness  that  it  is  upon  the  precise  question  which  the  jury  are  to  determine 
(TransportatlcHi  line  v.  Hope,  95  U.  S.  297  [24  L.  Ed.  477] ;  Bellinger  v.  N. 
Y.  C.  R,  R.  Ck).,  23  N.  T.  42 ;  Cornish  v.  F.  B.  F.  Ins.  Co.,  74  N.  T.  296),  evidence 
of  that  character  is  only  allowed  when,  from  the  nature  of  the  case,  the 
facts  cannot  be  stated  or  described  to  the  Jury  in  such  a  manner  as  to  enable 
them  to  form  an  accurate  Judgment  thereon,  and  no  better  evidence  tlian 
such  opinions  is  attainable." 

When  the  conclusion  or  opinion  of  a  lay  witness  is  upon  the  precise 
issue  in  the  case,  and  it  is  obvious  that  if  the  facts  were  before  the 
court  it  could  with  equal  ability  as  the  witness  reach  the  conclusion, 
it  emphasizes  the  wisdom  of  the  exclusion  of  the  evidence,  not  only 
because,  under  the  governing  principle,  it  is  superfluous,  but  because 
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it  is  not  the  best  available  evidence,  as,  in  the  absence  of  the  under- 
lying facts,  the  court  is  required  to  substitute  confidence  in  the  wit- 
ness for  certainty  as  to  facts  in  the  rendition  of  exact  judgment.  In 
such  cases  the  courts  have  frequently  characterized  the  evidence  as 
mere  conclusions.  Ivory  v.  Town  of  Deerpark,  116  N.  Y.  477,  485, 
22  N.  E.  1080;  People  v.  Pullman,  166  App.  Div.  99^102,  151  N.  Y. 
Supp.  741.  The  same  rule  has  been  applied  where  the  issue  was  wheth- 
er or  not  a  person  was  of  a  particular  class,  as  whether  "solvent"  (Den- 
man  V.  Campbell,  7  Hun,  88;  Lawson  on  Expert  and  Opinion  Evi- 
dence, rule  65),  or  a  qualified  "voter"  (People  v.  La  Coste,  37  N.  Y, 
192) ;  or  a  "common  gambler"  (Leatherman  v.  State,  49  Tex.  Cr.  R. 
485,  95  S.  W.  504). 

The  case  last  cited  bears  close  resemblance  to  the  case  before  me. 
The  appellant  had  been  convicted  of  vagrancy,  on  the  ground  that  he 
was  a  professional  gambler.  The  court  reversed  the  judgment,  on  the 
ground  that  the  witnesses  for  the  people,  who  testified  that  defendant 
was  a  professional  gambler,  should  have  been  required  to  state  facts, 
so  that  the  jury  could  draw  a  conclusion  as  to  whether  or  not  the  ap- 
pellant was  a  professional  gambler,  and  that  the  court  erred  in  permit- 
ting the  witnesses  to  give  their  opinions.  In  the  Matter  of  Travis,  55 
How.  Prac.  347,  at  page  350,  in  construing  the  stktute  (2  R.  S.  [6th 
Ed.]  p.  893,  §  2)  requiring  the  magistrate  to  file  a  record  of  conviction 
which  must  state  the  "circumstances  of  the  offense,"  the  court  said : 

"It  Is  no  compliance  with  sacb  statute  for  the  magistrate  to  use  the  lan- 
guage of  the  act,  and  say  that  Emma  Travis  Is  a  disorderly  person,  'for  that 
she  was  and  Is  a  common  prostitute,'  for  that  is  a  simple  conclusion  by  him, 
depending  upon  'the  drcnmstances,'  which  are  not  detailed." 

In  the  case  before  me  no  facts  or  circumstances  were  put  in  evi- 
dence showing  that  the  defendant  was  a  common  prostitute.  The  sub- 
ject was  one  concerning  which  facts  could  readily  be  placed  before  the 
court,  and,  had  the  court  been  possessed  of  the  facts  upon  which  the 
opinion  of  the  officer  must  necessarily  have  been  based,  it  could  as 
well  have  reached  a  conclusion,  unaided  by  the  opinion  of  the  wit- 
ness. The  conclusion  or  opinion  of  the  witness  was  therefore  inad- 
missible. To  establish  guilt  the  people  must  prove  the  particular  facts 
showing  that  the  defendant  was  a  common  prostitute. 

Judgment  reversed. 
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SlliVSa  CREEK  OO-OPffiRATIVB  SAVINGS  A  LOAN  ASS'N  v.  SMITH  et  aL 
(Supreme  Ck>urt,  Special  Term,  Chautauqua  County.    August  12,  1915.) 

1.  IfoBiOAOES  <S=>529 — FoBECLOBUBE)— Resale. 

A  previous  application  by  the  mortgagors  for  resale  of  the  premises  upon 
foreclosure  was  denied  without  prejudice  to  a  new  motion  on  two  days' 
notice,  such  motion  to  be  made  and  heard  within  five  days  from  the  serr- 
ice  of  the  order.  The  order  was  not  served  on  the  mortgagors,  but  on  their 
attorney.  Held  that,  it  not  api)earlng  that  the  mortgagors  did  not  receive 
immediate  notice  of  the  motion  or  that  they  were  in  any  way  prejudiced, 
they  are  not,  five  days  having  elapsed,  ^itltled  to  present  a  new  applica- 
tion for  resala 

(Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  {|  1637-1548 ;  Dec. 
Dig.  «=5»529.] 

2.  MOBTOAOEB  «S9529 — FoBECi-oavBE— Saues. 

An  applicatltm  on  mortgage  foreclosure  for  resale  of  the  premises  oa 
ground  of  Inadequacy  of  price  will  be  denied,  where  the  application  con- 
tained no  offer  by  a  purchaser  of  an  advanced  price,  and  the  showing  that 
the  property  was  sold  at  an  Inadequate  price  was  controverted;  and  the 
owner's  highest  estimate  of  the  value  of  the  property,  not  being  more  than 
$2,000  over  the  price  the  property  brought,  was  not  enough  to  shock  the 
conscience  of  the  court 

[Ed.  Nota — For  other  cases,  see  Mortgages,  Cent  Dig.  H  1537-1548; 
Dec.  Dig.  «=>529.] 

Action  by  the  Silver  Creek  Co-operative  Savings  &  Loan  Associa- 
tion against  Frank  L.  Smith  and  others.  On  motion  by  defendant  and 
wife  for  a  resale  of  the  premises  on  mortgage  foreclosure.  Motion  de- 
nied. 

Frank  I*  Smith,  of  Silver  Creek,  for  the  motion. 
Carlton  B.  Livermore,  of  Silver  Creek,  opposed, 

WOODWARD,  J.  [1]  This  is  a  motion  for  a  resale  of  premises 
upon  fpreclosure  of  a  mortgage  upon  lands  owned  by  the  defendants 
M.  Josephine  Smith  and  Frank  L.  Smith,  situate  in  the  village  of  Sil- 
ver Creek;  the  application  being  made  by  the  above-nanled  defendants. 
A  previous  application  for  this  same  relief  has  been  made  and  denied, 
without  prejudice  to  a  new  motion  on  two  days'  notice,  such  motion 
to  "be  made  and  heard  within  five  days  from  the  service  of  this  order, 
and,  if  not  so  made  and  heard,  then  this  motion  is  denied  absolutely 
and  unconditionally." 

The  moving  affidavit  of  Frank  L.  Smith  suggests,  rather  than  al- 
leges, that  this  order  was  not  served  upon  him,  and  it  appears  from 
the  answering  affidavits  that  it  was,  in  fact,  served  upon  Herman  J. 
Westwood,  who  appeared  in  the  case  as  counsel  for  Mr.  Smith,  and  it 
is  not  pretended  that  this  present  motion  is  under  the  authority  of  the 
order  previously  made.  It  is  sought  by  a  second  motion  to  practically 
effect  a  repeal  of  the  original  order,  upon  the  technical  ground  that 
the  order  was  not  served  upon  Mr.  Smith,  appearing  personally  and 
as  attorney  for  his  wife.  There  is  no  allegation  that  the  contents  and 
conditions  ofi  this  order  were  not  immediately  made  known  to  Mr. 
Smith,  or  that  any  effort  was  made,  or  carried  out,  to  mislead  him  in 
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any  manner,  and  under  such  circumstances  it  would  hardly  accord  with 
the  practice  of  this  court  to  grant  the  relief  suggested,  where  the  mov- 
ing party  had  failed  to  act  under  the  provisions  of  the  order,  and  had 
permitted  it  to  become  absolute,  except  for  a  mere  irregularity  in 
the  service  of  the  order,  not  shown  to  have  prejudiced  the  moving 
party. 

[2]  On  the  merits,  however,  the  moving  papers  are  not  suiHcient  to 
warrant  a  resale  of  premises  sold  under  the  provisions  of  a  judgment 
of  foreclosure  in  the  orderly  manner  provided  by  law.  The  authorities 
are  overwhelming  that  a  mere  inadequate  price  is  not  a  ground  for 
resale,  unless  it  be  so  great  as  to  shock  the  conscience  of  the  court  and 
raise  the  inference  of  unfairness  or  firaud,  or  unless  there  are  circiun- 
stances  of  mistake  or  surprise.  State  Realty  &  Mortgage  Co.  v.  Vil- 
laume,  121  App.  Div.  793.  795,  106  N.  Y.  Supp.  698,  and  authorities 
there  cited.  Here  the  premises  brought  about  $4,300,  and  the  moving 
affidavits  mention  as  the  highest  possible  value  of  the  property  $6,000, 
while  one  of  the  affidavits  makes  the  value  at  $5,700.  Three  of  the 
persons  making  this  estimate  of  value  subsequently  make  affidavit  to 
the  effect  that  they  hastily  subscribed  to  the  affidavits,  already  pre- 
pared for  them,  and  that  on  more  mature  consideration  they  think  the 
value  is  not  more  than  that  paid  for  the  same  upon  the  sale.  No  one 
suggests  that  he  would  be  willing  to  pay  more  for  the  premises  than 
was  paid  for  them ;  no  one  appears  to  say  that  he  was  willing  to  bid 
more  than  was  offered  and  accepted,  or  that  he  would,  upon  a  resale, 
pay  more  than  the  price  received.  All  that  we  have  on  the  question 
of  the  inadequacy  of  the  price  are  the  affidavits  of  interested  parties, 
with  one  or  two  friends,  swearing  generally  that  the  property  is  worth 
$6,000.  Opposed  to  this  are  the  affidavits  of  several  persons  declar- 
ing that  the  price  paid  is  the  reasonable  value  of  the  premises ;  three 
of  these  affidavits  being  made  by  persons  who  had  previously  declared 
the  value  to  be  $6,000,  evidently  at  the  suggestion  of  the  moving  par- 
ties, and,  if  these  affidavits  be  accepted  as  evidence,  it  is  clear  tlut  the 
weight  of  the  evidence  is  in  favor  of  the  respondents  upon  the  ques- 
tion of  value.  That  this  would  not  justify  a  resale,  see  the  case  above 
cited. 

Moreover,  the  defendant  Smith  was  present  at  the  sale,  accompanied 
by  his  brother,  and  neither  of  them  made  any  bid,  nor  took  any  steps 
to  prevent  the  sale,  except  that  it  is  suggested  that  he  sought  an  ad- 
journment on  the  ground  that  a  brother  in  Colorado  had  telegraphed 
that  he  was  willing  to  provide  the  money  necessary  to  settle  the  liens. 
But  it  is  not  shown  that  the  Colorado  brother  was  prepared  to  furnish 
the  money,  or  that  he  ever  did  furnish  it,  and  there  appears  no  good 
ground  for  supposing  that  this  sale  was  not  conducted  in  the  customary 
and  regular  manner.  Some  of,  the  affidavits  allege  that  Mr.  Smith 
actually  approved  of  the  sale  at  the  time,  and  we  discover  no  denial 
of  this  allegation.  However  this  may  be,  the  fact  remains  that  the 
moving  papers  do  not  disclose  a  state  of  facts  which  justifies  granting 
this  motion. 

The  nlotion  is  denied,  without  costs. 
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CROSBY  V.  BANK  OF  NIAGARA. 
(Supreme  Court,  Special  Term,  Erie  County.   August,  1915.) 

1.  Baitkb  and  Banking  ^=>136 — Deposits— Lien. 

A  bank  has  a  lien  upon  the  moneys  of  a  depositor  in  Its  possession  to 
the  extent  of  the  amount  on  all  its  matured  claims  against  the  depositor, 
and  may  make  application  of  payment  upon  the  depositor's  matured  note 
and  charge  the  account  of  the  depositor  therewith. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§  353- 
374;  Dec.  Dig  <S=»136.] 

2.  Bills  and  Notes  «=»129— Demand  Note— MAitTBiTT, 

A  note  payable  on  demand  was  due  forthwith. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  283-292 ; 
Dee.  Dig.  «=>129.] 

Action  by  William  H.  Crosby,  as  receiver  of  the  Niagara  Chocolate 
Company,  against  the  Bank  of  Niagara.  On  demurrer  to  answer  in 
action  to  recover  money.    Overruled. 

John  A.  Van  Arsdale,  of  Buffalo,  for  plaintiff. 
Gary  &  Wallace,  of  Niagara  Falls,  for  defendant 

BROWN,  J.  The  complaint  alleges  that  the  plaintiflF  was  on  March 
18,  1915,  duly  appointed  receiver  of  the  Niagara  Chocolate  Company, 
at  which  time  the  Chocolate  Company  had  on  deposit  with  the  defend- 
ant the  sum  of  $2,348.18;  and  that  the  plaintiff  on  April  27,  1915, 
duly  demanded  said  moneys,  and  defendant  refused  to  pay  the  same, 
and  demands  judgment  for  such  sum.  The  answer  alleges  that  ever 
since  Septembier,  1914,  th'',  defendant  was  the  owner  and  holder  of 
a  promissory  note  for  $10,OCX),  made  by  the  Chocolate  Company,  pay- 
able to  the  defendant  on  demand ;  that  on  March  19,  1915,  there  was 
due  and  unpaid  thereon  $9,500  and  interest;  that  on  March  19,  1915, 
defendant  applied  the  moneys  on  deposit  to  the  credit  of  the  Chocolate 
Company  the  sum  of  $2,348.18  upon  the  said  demand  note,  and  charged 
the  same  to  the  account  of  the  Chocolate  Company,  and  demands 
judgment  dismissing  plaintiff's  complaint.  To  this  answer  plaintiff 
demurs,  upon  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  defense. 

[1,  2]  It  is  elementary  that  a  bank  has  a  lien  upon  the  moneys  of  the 
depositor  in  its  possession  to  the  extent  of  the  amount  of  all  matured 
claims  it  holds  agdinst  the  depositor.  Meyers  v.  N.  Y.  Co.  Nat.  Bank, 
36  App.  Div.  482,  55  N.  Y.  Supp.  504 ;  Jordan  v.  Nat  Shoe  &  Leather 
Bank,  74  N.  Y.  467,  30  Am.  Rep.  319;  People  v.  St.  Nicholas  Bank, 
44  App.  Div.  313,  60  N.  Y.  Supp.  719 ;  Nat.  Bank  v.  Insurance  Co., 
104  U,  S.  54,  26  L.  Ed.  693.  The  promissory  note  of  the  Chocolate 
Company,  dated  September,  1914,  payable  on  demand,  was  due  forth- 
with. It  certainly  was  due  March  18,  1915,  the  date  the  plaintiff  was 
appointed  receiver  of  the  Chocolate  Company.  Wheeler  v.  Warner,  47 
N.  Y.  519,  7  Am.  Rep.  478;  De  Lavallette  v.  Wendt,  75  N.  Y.  579,  31 
Am.  Rep.  494;  McMullen  v.  Rafferty,  89  N.  Y.  457;  People  v.  Nicho- 
las Bank,  44  App.  Div.  313,  60  N.  Y.  Supp.  719;   Hyman  v.  Doyle, 
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53  Misc.  Rep.  597,  103  N.  Y.  Supp.  778;  First  Nat.  Bank  v.  Story, 
200  N.  Y.  346,  93  N.  E.  940,  34  I*  R.  A.  (N.  S.)  154,  21  Ann.  Cas. 
542.  The  promissory  note  held  by  the  defendant,  made  by  the  Choco- 
late Company,  was  a  matured  claim  on  March  18,  1915,  and  the  de- 
fendant had  a  lien  upon  the  amount  of  the  deposit  for  the  payment 
of  the  promissory  note.  Having  such  a  lien,  it  was  entitled  to  make  the 
application  of  payment  upon  the  note  and  charge  the  account  of  the 
Chocolate  Company  with  the  same  on  March  19,  1915,  after  plaintiff's 
appointment.  Smith  v.  Eighth  Ward  Bank,  31  App,  Div,  6,  52  N.  Y, 
Supp.  290. 

The  allegations  of  the  answer,  if  true,  constitute  a  perfect  defense 
to  plaintiff's  cause  of  action,  and  the  plaintiff's  demurrer  thereto  must 
be  overruled,  with  costs. 


WAI^SH  V.  BROOKLYN.  Q.  C.  &  S.  B.  CO. 

(Supreme  Court,  Appellate  DlTlsion,  Second  Department    July  SO,  1915.) 

1.  Stbeet  Railboads  4=s>114 — ^Liability  fob  Injubzes — Contbibittobt  Nko- 

LIOENCE. 

Plaintiff,  a  man  67  years  old,  attempted  to  cross  defendant's  street  car 
tracks  after  having  seen  a  car  about  100  feet  away  and  approachlnK 
very  fast  When  he  reached  the  first  rail  he  looked  at  the  car  again, 
which  was  then  very  close  and  was  going  at  the  same  speed.  He  startod 
to  cross  without  quickening  his  pace,  and  was  struck  by  the  fender  as  he 
stepped  on  the  track.  The  street  was  clear  and  there  was  notiilng  to 
confuse  him.  Beld,  that  he  was  guilty  of  contributory  negligence,  re- 
quiring a  reversal  of  a  judgment  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  {{  23©- 
250;  Dec.  Dig.  «=>114.] 

2.  Stkeet  Railboads  <S=»98 — Injxtbt  to  Pkbsows  ow  Tbacss — Caek  Requixbd. 

A  pedestrian  about  to  cross  a  street  car  track  cannot  rely  on  what  he 
thinks  the  motonuan  will  do,  but  may  only  assume  that  the  motorman 
will  have  his  car  under  reasonable  control  with  respect  to  him,  and  he 
on  his  part  must  exercise  relative  care. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Gent  Dig.  {{  204- 
208;   Dec.  Dig.  <S=>9&1 

Appeal  from  Queens  County  Court. 

Action  by  Catherine  Walsh,  committee  of  Edmund  J.  Walsh,  an  in- 
competent person,  against  the  Brooklyn,  Queens  County  &  Suburban 
Railroad  Company.  From  a  judgment  for  plaintiff,  and  an  order  de- 
nying a  motion  for  new  trial,  defendant  appeals,  t  Reversed  and  re- 
manded. 

Argued  before  JENKS',  P.  J.,  and  THOMAS,  STAPLETON,  and 
RICH,  JJ. 

S.  B.  Olney,  of  Lawrence  (D.  A.  Marsh,  of  Brooklyn,  on  the  brief), 
for  appellant. 
Frederick  N.  Van  Zandt,  of  New  York  City,  for  respondent 

PER  CURIAM.  [11  We  think  that  the  plaintiff  did  not  sustain  the 
burden  as  to  his  contributory  negligence.  He  was  a  man  57  years  of 
age,  who  was  struck  by  the  defendant's  street  surface  railway  car 
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during  an  attempt  to  cross  the  tracks  in  a  city  street.  The  plaintiff's 
testimony  is  that  as  he  stood  on  the  curb  he  saw  the  car  distant  100 
feet  and  approaching  very  fast.  The  first  rail  of  the  tracks  was  21 
feet  from  that  curb.  The  plaintiff  stepped  down  to  attempt  the  cross- 
ing. When  he  reached  that  first  rail,  he  turned  to  see  the  car,  then 
about  35  feet  away.  There  had  been  no  change  in  its  speed.  He  had 
walked  at  the  rate  of  3  miles  an  hour,  and  as  he  had  one  foot  on  the 
track  of  the  car  he  heard  the  ring  of  the  gong  and  turned  to  see  the 
car  very  near — and  then  he  was  struck  by  the  fender.  He  estimated 
that  the  car  was  about  14  feet  distant  when  he  had  reached  the  first 
rail,  but  one  of  his  witnesses  estimates  that  distance  at  24  feet.  The 
plaintiff  describes  the  speed  of  the  car  at  that  time  as  like  unto  that 
of  a  fire  engine  galloping  to  a  fire.  In  that  situation,  he  essayed  to 
cross  over  in  front  of  the  car,  and  yet  he  did  not  attempt  to  quicken 
his  pace.  There  is  no  apparent  reason  for  his  venture.  For  aught 
that  appears,  he  could  have  halted  and  have  drawn  back.  There  was 
neither  vehide  nor  pedestrian  to  interfere  with  him  nor  to  confuse  him. 
He  had  no  reason  to  suppose  that  the  car  would  come  to  a  standstill 
before  it  reached  his  locality. 

[2]  One  bit  of  proof  elicited  from  the  plaintiff  is  significant,  even 
in  its  inc6mpleteness :  "I  intended  to  cross  and  I  thought  the  motor- 
man — ."  ^  He  had  no  right  to  act  upon  his  thought  of  what  the  motor- 
man  would  do;  but  only  upon  the  assumption  that  the  motorman  would 
have  his  car  under  reasonable  control  with  respect  to  the  plaintiff,  who 
would  on  his  part  exercise  relative  care.YThompson  v.  Metropolitan 
Street  R.  Co.,  89  App.  Div.  10,  85  N.  Y.  Supp.  181. 

We  think  the  plaintiff  took  the  chance  beyond  the  warrant  of  due 
care,  and  that  under  the  principles  enunciated  in  Greene  v.  Metropoli- 
tan St.  R.  Co.,  100  App.  Div.  303,  91  N.  Y.  Supp.  426,  and  Zucker  v. 
Whitridge,  205  N.  Y.  50,  89  N.  E.  209,  41L.  R.  A.  (N.  S.)  683,  Ann. 
Cas.  1913D,  1250,  and  cases  cited  therein,  the  judgment  and  order  of 
the  County  Court  of  Queens  County  must  be  reversed,  and  a  new  trial 
must  be  ordered ;  costs  to  abide  the  event 
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JACKSON  y.  STRONG  et  aL 
(Supreme  Court,  Special  Term,  E'rie  Coonty.    August,  1015.) 

Costs  9=s>254 — Taxation— "Case." 

A  case  made  by  defendant,  containing  exceptions  taken  upon  tbe  trial 
to  tbe  admission  and  rejection  of  evidence,  and  amendments  by  plaintlll 
to  such,  case,  altbough  called  amendments  to  a  proposed  bill  of  exceptions, 
is  taxable  as  a  proposed  case,  under  Code  Civ.  Proc.  §  3251,  which  pro- 
vides costs  for  malting  and  serving  amendments  to  a  case,  alnoe  it  consti- 
tutes a  "case"  as  defined  In  section  997. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  {§  962-066,  974-977; 
Dec.  Dig  <8=»254. 

For  otber  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Case.] 

Action  by  Fred  S.  Jackson  against  Charles  W.  Strong  and  others. 
Judgment  for  plaintiff,  and  defendant  appeals.  On  motion  by  plain- 
tiff, after  affirmance,  to  retax  costs  on  appeal.'    Motion  granted. 

See,  also,  154  N.  Y.  Supp.  1127. 

Wallace  Thayer,  of  Buffalo,  for  the  motion. 
Charles  W.  Strong,  of  Buffalo,  opposed. 

BROWN,  J.  On  the  16th  day  of  July,  1915,  the  plaintiff  presented 
to  the  clerk  of  Erie  county  a  bill  of  costs  for  taxation,  which  included 
the  item:  "Amendments  to  appellant's  proposed  bill  of  exceptions, 
$20.00."  The  defendant  objected  to  the  taxation  of  this  item,  on  the 
ground  that  there  was  no  authority  therefor.  The  county  clerk  dis- 
allowed the  item,  and  plaintiff  moves  for  an  order  directing  the  county 
clerk  to  tax  the  same  as  a  part  of  plaintiff's  statutory  costs.  The  de- 
fendant opposes  the  motion,  asserting  that  Code  Civ.  Proc.  §  3251, 
which  provides  costs,  "For  making  and  serving  amendments  to  a 
case,  twenty  dollars,"  does  not  apply  to  the  making  and  serving  of 
amendments  to  a  bill  of  exceptions,  and  that  there  is  no  authority  for 
the  taxation  of  any  sum  for  making  and  serving  amendments  to  a  bill 
of  exceptions. 

The  question  presented  involves  the  examination  'of  the  record  on 
appeal  on  file  in  the  office  of  the  county  clerk,  and  it  is  presumed  that 
that  record  was  before  the  taxing  officer  at  the  time  he  made  the  tax- 
ation complained  of.  From  such  record  it  appears  that  the  defendant 
made  a  case  containing  exceptions  taken  upon  the  trial  to  the  admis- 
sion and  rejection  of  evidence,  although  it  is  named  a  bill  of  excep- 
tions. From  the  plaintiff's  bill  of  costs  and  the  papers  presented  here- 
with it  appears  that  the  plaintiff  made  certain  proposed  amendments  to 
the  defendant's  proposed  "bill  of  exceptions."  While  it  is  true  that 
defendant  named  his  proposed  case  a  "bill  of  exceptions,"  and  plain- 
tiff named  his  amendments  as  amendments  to  defendant's  proposed 
bill  of  exceptions,  yet  it  is  believed  that  the  defendant's  proposed  "bill 
of  exceptions"  and  plaintiff's  amendments  were  in  fact  a  proposed 
case  and  amendments  thereto  within  section  3251  of  the  Code. 
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Section  998  of  the  Code  provides : 

"It  la  not  necessary  to  make  a  case,  •  •  *  where  a  party  Intends  to 
appeal  from  a  judgment  entered  upon  a  referee's  report,  •  ♦  •  and  to  re- 
ly only  upon  exceptions  taken  as  prescribed  in  section  994." 

Section  994  provides  that: 

"Where  an  issue  of  fact  is  tried  by  a  referee,  *  •  *  an  exception  to  a 
rulinj;,  upon  a  question  of  law,  made  after  the  cause  Is  finally  submitted,  must 
be  taken,  by  filing  a  notice  of  the  exception  in  the  clerk's  ofllce,"  etc. 

To  present  such  exception  to  a  ruling  upon  a  question  of  law,  of 
course,  no  case  would  be  necessary.  The  judgment  roll  is  all  that 
would  be  needed  to  present  the  exception  for  review.  The  only  ques- 
tion raised  by  such  an  exception  would  be  whether  the  findings  au- 
thorized the  judgment  rendered.  To  present  for  review,  however,  the 
rulings  upon  the  admission  or  rejection  of  evidence  upon  the  trial, 
a  case  is  necessary ;  that  is,  a  record  of  the  proceedings  showing  what 
evidence  was  either  rejected  or  admitted. 

The  defendant  proposed  to  insert  in  his  record  on  appeal  an  ex- 
tensive statement  of  the  evidence,  the  proceedings  upon  the  trial,  the 
objection  to  the  admission  of  evidence,  and  his  exceptions  taken  to 
the  rulings  so  admitting  and  rejecting  evidence.  It  may'  be  that  the 
defendant  sought  only  to  present  for  review  his  exceptions  to  the  ad- 
mission and  rejection  of  evidence,  and  not  the  decision  of  the  referee 
upon  the  facts.  Yet  his  proposed  bill  of  exceptions  was  in  fact  a 
case,  as  defined  in  section  997  of  the  Code.  Hubbard  v.  Chapman, 
28  App.  Div.  577,  51  N.  Y.  Supp.  207,  where  it  was  held  that  the 
case  on  appeal  provided  for  by  section  997  of  the  Code  embraces 
what  was  formerly  known,  and  is  still  described  in  General  Rule  34, 
as  a  bill  of  exceptions.  In  Delaney  v.  Valentine,  11  App.  Div.  316,  42 
N.  Y.  Supp.  571,  the  case  on  appeal  was  held  to  be  only  a  bill  of  ex- 
ceptions, for  the  reason  that  it  did  not  contain  any  of  the  evidence, 
simply  the  judgment  roll,  and  was  not  subject  to  amendment. 

The  defendant  having  made  a  proposed  case,  containing  the  evi- 
dence on  the  trial,  it  could  not  be  treated  as  a  bill  of  exceptions  by 
simply  naming  it  such.  The  plaintiff,  having  prepared  and  served 
amendments  to  the  same,  is  entitled  to  the  statutory  costs  for  so  do- 
ing, notwithstanding  he  named  his  paper  amendments  to  a  bill  of  ex- 
ceptions. It  was  in  fact  amendments  to  a  proposed  case,  and  by  sec- 
tion 3251  of  the  Code  his  statutory  costs  therefor  should  be  taxed. 

Motion  granted,  with  $10  costs. 
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REGINA  CO.  V.  GATEIiY  FURNITURE  CO. 

(Supreme  Court,  Special  Term,  Broome  County.    July  7,  1916.) 

L  Sales  €=>285 — Remedies  of  Seixeb— Defenses. 

Personal  Property  Law  (Laws  1911,  c.  571)  §  ISO,  declares  that,  in  the 
absence  of  agreement  of  the  parties,  acceptance  of  tbe  goods  by  tlie  buyer 
shall  not  discharge  the  seller  from  liability  for  breach  of  any  promise; 
but  if,  after  acceptance,  the  buyer  falls  to  give  notice  of  the  breach  within 
a  reasonable  time,  the  seller  shall  not  be  liable.  Section  150,  subd.  1,  de- 
clares that,  where  there  Is  a  breach  of  warranty,  the  buyer  may  keep  the 
goods  and  set  up  the  breach  by  way  of  recoupment,  or  sue  for  breadi  of 
warranty,  or  rescind  the  contract,  while  subdivision  2  providea  that,  where 
the  buyer  has  claimed  a  remedy  in  one  way,  no  other  remedy  can  be 
granted.  The  buyer  accepted  goods  and  did  not  within  a  reasonable  time 
give  the  seller  notice  of  breach  of  warranty.  Held,  that  the  defense  could 
not  be  asserted  in  an  action  for  the  purchase  price. 

tEd.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  806-808,  810;  Dec. 
Dig.  <8=s»285.] 

2.  Sales  ®=s>428 — Remedies  oe  Selleb— Defenses. 

Where  the  buyer  set  up  a  breach  of  warranty  to  defeat  an  action  for  the 
-  price,  it  could  not  also  make  the  breach  of  warranty  tbe  basis  of  a  coun- 
terclaim on  which  it  demanded  a  judgment  over  against  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  St  1214-1223;  Dec. 
Dig.  «S=»42a] 

Action  by  the  Regina  Company  against  the  Gately  Furniture  Com- 
pany.   On  demurrer  to  portions  of  the  answer.    Demurrer  sustained. 

T.  B.  &  L.  M.  Merchant,  of  Binghamton,  for  plaintiff. 
Charles  C.  Annabel,  of  Waverly,  for  defendant 

KILEY,  J.  The  plaintiff  above  named  brought  this  action,  alleging 
in  its  complaint  that  during  the  summer  of  1914,  between  May  and 
September,  it  sold  and  delivered  to  the  defendant  sweepers  and 
vacuum  cleaners  of  different  grades,  upon  which  there  was  due  in 
the  month  of  December,  1914,  $162.75.  The  complaint  specifically 
sets  forth  dates,  orders,  and  deliveries^  and  alleges  failure  of  defend- 
ant to  make  payments  as  in  and  by  the  contract  of  sale  provided,  and 
demands  judgment  for  the  foregoing  amount. 

[1,  2]  The  defendant  answers,  first,  by  admitting  allegations  2  and 
3  of  the  complaint,  which  refer  to  the  incorporation  of  plaintiff  and  to 
the  sale  of  three  cleaners,  which  had  been  paid  for,  and  then  in  the 
following  language  answers: 

"4.  Defendant,  farther  answering  plaintlfCs  amended  complaint,  denies  each 
and  every  allegation  contained  therein,  except  as  hereinafter  admitted,  quail- 
fled,  or  denied." 

Immediately  following  is  paragraph  5  of  the  answer,  which  says : 

"Defendant,  further  answering  plaintltF's  amended  complaint,  and  for  a  de- 
fense thereto,  alleges  upon  information  and  belief  as  follows."  ' 

Defendant  then  sets  up  in  his  answer  transactions  had  with  the 
plaintiff  as  an  independent  transaction,  and  states  as  a  conclusion : 

"That  goods  were  not  delivered  at  the  time  agreed  upon  in  accordance  with 
the  terms  of  said  original  agreement,  which  is  referred  to  in  plaintiff's  com- 
plaint." 
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Defendant  then  proceeds  to  set  up  a  counterclaim  to  plaintiff's  com- 
plaint, using  the  same  allegations  that  are  used  in  denominating  its 
defense,  demands  judgment  that  plaintiff's  complaint  be  dismissed, 
with  costs,  and  that  defendant  have  judgment  against  the  plaintiff  for 
$50  with  costs.  The  plaintiff  has  demurred  to  the  affirmative  defense 
and  counterclaim  set  up  in  defendant's  answer.  Sections  130  and 
150  of  the  Personal  Property  Law,  being  chapter  571  of  the  Laws 
of  1911,  lays  down  the  procedure  and  prescribes  the  remedies  in  this 
class  of  actions. 

Section  130  is  as  follows: 

"In  the  absence  of  express  or  Implied  agreement  of  the  parties,  acceptance 
of  the  goods  by  the  buyer  shall  not  discharge  the  seller  from  liability  in  dam-, 
ages  or  other  legal  remedy  for  breach  of  any  promise  or  warranty  in  the  con- 
tract to  sell  or  the  sale.  Bat,  If,  after  acceptance  of  the  goods,  tlie  buyer  falls 
to  give  notice  to  the  seller  of  the  breach  of  any  promise  or  warranty  within  a 
reasonable  time  after  the  bo^'er  knows,  or  ought  to  Imow,  of  such  breach,  the 
seller  shall  not  be  liable  therdtor." 

It  does  not  appear  from  the  answer,  or  from  the  papers  before  me, 
that  the  buyer  gave  the  notice  to  the  seller  of  the  breach  of  any  prom- 
ise or  warranty  within  a  reasonable  time,  which,  read  in  connection 
with  subdivision  (a)  of  section  150,  I  think  is  necessary  to  maintain  a 
defense  in  the  way  of  recoufMnent  in  diminution  or  extinction  of  pur- 
chase price.  So  far  as  it  appears,  except  for  the  denial  in  the  answer, 
which  amounts  to  a  general  denial,  the  defendant  has  kept  the  goods. 
In  so  doing  it  places  itself  under  the  limitation  of  subdivision  2  of 
section  150,  whuch  provides: 

"When  the  buyer  has  claimed  and  be^i  granted  a  remedy  in  any  one  of  these 
ways,  no  other  remedy  can  thereafter  be  granted." 

In  Peuser  v.  Marsh  (Sup.)  153  N.  Y.  Supp.  at  page  381,  Mr.  Justice 
Lyon  has  ably  considered  those  two  and  other  sections  of  the  Per- 
sonal Property  Law,  although  the  last-cited  case  differs  from  the  pres- 
ent case,  in  that  defendant  in  that  action,  both  prior  and  subsequent  to 
the  commencement  thereof,  gave  notice  of  his  election  to  accept  and 
retain  the  chattel.  It  is  very  evident  that  the  purpose  of  this  statute 
is  to  prevent  the  vefy  condition  that  seems  to  exist  here,  viz.,  the 
buyer  retaining  the  goods  and  using  them,  failing  to  give  any  notice 
of  any  breach  of  the  original  agreement  to  the  seller  until  it  has  been 
sued  for  the  purchase  price,  and  then  setting  up  affirmatively  a  de- 
fense by  which  it  is  sought  to  wipe  out  all  of  the  original  purchase 
price  and  demand  an  affirmative  judgment  for  an  additional  sum 
against  the  plaintiff.  Defendant  elected  to  come  under  subdivision 
"a"  of  section  150,  and  it  is  therefore  bound  by  the  limitations  of 
subdivision  2,  and  by  the  provisions  of  section  130,  which  must  be  read 
in  connection  therewith. 

The  defense  of  the  general  denial  is  not  demurred  to;  the  defense 
and  counterclaim  and  new  matter  is  demurred  to;  and  the  demurrer 
is  sustained,  with  costs,  with  permission  to  the  defendant  to  plead  over 
within  20  days  after  the  service  upon  it  of  a  copy  of  the  order  and 
payment  of  costs. 
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(91  Misc.  Rep.  296) 

ETAN  Y.  CITT  OF  SCHENECrTADy. 

(Supreme  Court,  Trial  Term,  Schenectady  County.    July,  1915.) 

L  MuwiciPAL    CoBPOEATioNS    <8s>812 — ToBTS— Defects   iw    Stbebt— Nono»— 
Statute. 

Second  Class  Cities  Law  (Consol.  Laws,  c.  53)  |  244,  requires  that  one 
Injured  by  a  defect  In  street  or  sidewalk  present  to  the  municipality  a  veri- 
fied claim  in  writing,  containing  a  statement  of  the  claimant's  residence, 
and  describing  certain  specified  particulars  of  the  accident,  and  also  that 
tibie  claim  be  presented  to  the  common  council  and  served  upon  the  mayor  or 
city  clerk,  and  that  notice  of  intention  to  conuuence  an  action  be  served 
upmi  the  corporation  counsel.  One  Injured  by  slipping  on  an  icy  sidewalk 
bordering  land  owned  by  defendant  munidpality  filed  with  the  city  clerk 
and  the  corporation  counsel  merely  notice  in  writing  of  his  Intention  to 
commence  action.  Held,  that  be  bad  no  cause  of  action ;  service  of  a  proper 
verified  statement  being  a  conditloa  precedent  to  its  maintenance. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {| 
1696-1707 ;  Dec.  Dig.  <S=>812.] 

2.  municipai.  cobporations  «=»812 — tobts— defects  in  sldewatk— notice— 

Statute. 

Under  Second  Class  Cities  Law,  t  244,  providing  that  no  action  shall  be 
maintained  against  a  municipality  for  injuries  to  the  person  sustained 
solely  In  consequence  of  snow  or  ice  on  any  sidewalk,  unless  written  no- 
tice thereof,  relating  to  the  particular  place,  was  actually  given  to  the 
commissioner  of  public  works,  and  there  was  a  failure  to  cause  such  snow 
or  Ice  to  be  removed,  or  the  place  otherwise  made  reasonably  safe  within 
a  reasonable  time  after  receipt  of  such  notice,  the  giving  of  such  notice 
Is  an  essential  part  of  the  cause  of  action  of  one  so  Injured,  and  must  be 
alleged  and  proved  by  him. 

[Ed.  Note. — For  other  cases,  see  Municipal  CorporatioDs,  Cent.  Dig.  §{ 
1696-1707;   Dec.  Dig.  «=»812.] 

3.  MlTNICIPAI,  COBPOBATIONS  «=»771— TOKTS— ICT   SlDBWAIiK— LIABII.ITT. 

The  liability  of  a  municipality  for  injuries  caused  to  pedestrians  by  the 
accumulation  of  Ice  on  a  sidewalk  bordering  land  which  it  owns  is  the 
same  as  that  of  any  private  lot  owner. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1627 ;   Dec.  Dig  «=»77L] 

4.  Municipal  Gobpobations  ^=>808 — Streets— Ict  Sidewalk— Statute. 

Under  Second  Class  Cities  Law,  g  92,  providing  that  the  commissioner 
of  public  works  shall  have  full  power  to  require  the  owner  of  property 
abutting  upon  a  street  to  remove  snow  and  ice  from  the  sidewalk,  etc., 
a  pedestrian,  injured  by  a  fall  received  from  an  accumulation  of  ice  on 
a  sidewalk  pas&lvely  allowed  by  the  abutting  owner,  has  no  right  of  action 
against  such  owner,  since  such  statutory  requirements  are  in  the  nature  of 
police  regulations,  not  sufficient  to  give  a  cause  of  action  to  a  party  injured 
by  an  act  in  violation  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  {{ 
1684-1687,  1690-1694;   Dea  Dig.  «=»80a] 

Action  by  Frederick  Ryan  against  the  city  of  Schenectady.    On  de- 
murrer to  the  complaint.    Sustained. 

Ralph  J.  &  Alvin  Ury,  of  Schenectady,  for  plaintiff. 
Edward  D.  Cutler,  Corp.  Counsel,  of  Schenectady  (S.  A.  Wolongie- 
wicz,  of  Schenectady,  of  counsel),  for  defendant. 
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WHITMYER,  J.  The  complaint  alleges,  in  substance,  that  defend- 
ant is  a  municipal  corporation,  and'  is,  and  prior  to  the  times  therein 
stated  was,  the  owner  of  two  vacant  lots  situate  on  the  westerly  side 
o^  Brand)rwine  avenue,  in  the  city  of  Schenectady,  N.  Y. ;  that  said 
street  was  a  much-traveled  thoroughfare ;  that  it  was  the  duty  of  de- 
fendant as  the  owner  of  said  lots  to  maintain  the  sidewalk  in  front 
of  same  in  a  safe  and  fit  condition  for  travel,  and  to  keep  the  same 
free  and  clear  from  ice  and  snow,  so  that  pedestrians  might  travel 
thereon  with  safety ;  that  defendant  at  the  times  in  said  complaint  set 
forth,  and  for  a  long  time  prior  thereto,  negligently  permitted  ice  and 
snow  to  accumulate  on  said  sidewalk  and  to  freeze  thereon,  rendering 
the  same  unsaf/e  and  dangerous  for  travel ;  that  plaintiff,  while  walk- 
ing along  said  sidewalk,  on  February  2,  1914,  at  3  p.  m.,  without  any 
fault  or  negligence  on  his  part,  but  solely  by  reason  of  the  negligence 
of  defendant,  slipped  upon  said  ice,  which  defendant  had  negligently 
permitted  to  accumulate  and  to  remain  on  said  sidewalk,  as  above  set 
forth,  and  fell  with  such  violence  that  his  right  arm  was  fractured, 
and  that  he  was  otherwise  injured,  to  his  damage  in  the  sum  of  $5,000. 
The  complaint  also  allies  that  plaintiff,  on  February  17,  1914,  in  cdn- 
formity  with  section  244-,  art.  16,  of  the  charter  of  said  city,  caused  a 
notice  in  writing  of  his  intention  to  commence  action  to  be  filed  with 
the  clerk  of  said  dty  and  with  the  corporation  counsel  thereof,  which 
said  notice  stated  the  time,  place,  cause,  and  nature  of  the  injuries,  and 
the  amount  of  plaintiff's  claim,  that  more  than  three  months  have  ex- 
pired since  the  service  and  filing  thereof,  and  that  said  defendant  has 
refused  and  still  refuses  to  adjust  and  settle  plaintiff's  claim. 

[1,2]  Defendant  has  demurred  to  the  complaint,  on  the  ground  that 
the  same  does  not  state  facts  sufBcient  to  constitute  a  cause  of  action. 
It  should  be  observed  that  the  reference  in  the  complaint  to  the  sec- 
tion and  article  of  the  charter  under  which  it  is  claimed  that  the  notice 
was  served  is  incorrect,  and  that  the  provisions  as  to  the  notice  to  be 
given  to  the  municipality  are  contained  in  section  244,  art.  16  of  the 
Second  Class  Cities  Law.  In  the  first  place,  defendant  questions  the 
sufficiency  of  the  allegation  as  to  notice,  and  the  absence  of  an  allega- 
tion of  the  presentation  of,  the  claim  to  the  common  council  of  the 
city.  The  section  in  question  requires  a  claim  in  writing,  verified  by 
the  claimant's  oath,  containing  a  statement  of  place  of  residence  of  the 
claimant  by  street  and  number,  if  any,  otherwise  such  facts  as  will  dis- 
close such  place  of  residence  with  reasonable  certainty,  and  describing 
the  time  when,  the  particular  place  where,  and  the  circumstances  un- 
der which  the  damages  or  injuries  were  sustained,  the  cause  thereof, 
and,  so  far  as  then  practicable,  the  nature  and  extent  thereofi,  and  also 
requires  that  the  claim  be  presented  to  the  common  council  and  served 
upon  the  mayor  or  city  clerk,  and  that  notice  of  intention  to  commence 
an  action  thereon  be  served  upon  the  corporation  counsel,  all  within 
three  months  after  the  happening  of  the  accident.  The  service  of  a 
proper  verified  statement  of  the  cause  of  action  is  a  condition  preced- 
ent to  the  maintenance  thereof.  Reining  v.  City  of  Buffalo,  102  N. 
Y.  308,  6  N.  E,  792;  Curry  v.  City  of  Buffalo,  135  N.  Y.  366,  32  N. 
E.  80;  Borst  v.  Town  of  Sharon,  24  App.  Div.  600,  48  N.  Y.  Supp. 
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996;  Lutes  v.  Town  of  Warwick,  149  App.  Div.  810,  134  N.  Y.  Supp. 
298.  The  complaint  shows  service,  not  of  a  verified  statement  con- 
taining the  particulars  prescribed  by  the  law,  but  simply  of  a  notice 
of  intention  to  commence  action,  and  fails  to  show  the  presentation  of 
same  to  the  common  council.    It  is  insufficient  in  these  respects. 

In  the  second  place,  defendant  claims  that  the  complaint  is  insuffi- 
cient because  it  fails  to  allege  that  written  notice  of  the  existence  of 
snow  or  ice  upon  the  sidewalk  in  question  was  actually  given  to  the 
commissioner  of  public  works  of  the  city,  and  that  there  was  neglect 
in  causing  same  to  be  removed  after  the  receipt  thereof.  The  section 
in  question  also  provides : 

"But  no  sneli  action  shall  be  maintained  for  damages  or  Injuries  to  the  per- 
son sustained  solely  in  consequence  of  the  existence  of  snow  or  Ice  upon  any 
sidewalk,  crosswalk  or  street,  unless  written  notice  thereof,  relating  to  the  par- 
ticular place,  was  actually  given  to  the  commissioner  of  public  works,  and 
there  was  a  failure  or  neglect  to  cause  such  snow  or  ice  to  be  removed,  or  the 
place  otherwise  made  reasonably  safe,  witliln  a  reasonable  time  after  the  re- 
ceipt of  such  notice." 

That  requirement  was  an  essential  part  of  plaintiff's  cause  of  ac- 
tion, and  compliance  with  same  ought  to  have  been  alleged  and  proved. 
MacMuUen  v.  City  of  Middletown,  187  N.  Y.  40,  79  N.  E.  863,  11 
L.  R.  A.  (N.  S.)  391. 

[3, 4]  Plaintiff  claims  that  defendant  is  liable,  in  any  event,  as  the 
owner  of  the  lots  in  front  of  which  he  fell.  As  a  lot  owner,  defend- 
ant's obligations  are  the  same  as  are  those  of  other  lot  owners.  Some 
of  those  obli^tions  are  set  forth  in  section  92  of  the  Second  Class 
Cities  Law.    That  section,  among  other  things,  provides  as  follows : 

"Sec.  82.  Bepalr  of  Sidewalks;  Removal  of  Snow  and  Ice.  The  commis- 
sioner of  public  works  shall  have  full  power  and  authority  to  require  tlie  owner 
of  property  abutting  upon  a  street  to  repair  any  sidewalk  In  front  thereof  or 
bring  the  same  to  true  grade,  and  to  ronove  the  snow  and  ice  therefrom. 
Where  the  owner  of  sudi  property  sliall  fail  or  neglect  to  repair  any  sUiewalk, 
*  •  •  or  where  the  owner  of  any  such  premises  shall  fail  or  neglect  to  re- 
move snow  and  ice  from  any  such  sidewalk  after  the  same  has  remained  there- 
on for  more  than  twelve  hours,  and  the  commissioner  shall  have  repaired  such 
sidewalk  or  brought  the  same  to  grade  or  removed  the  ice  or  snow  therefrom, 
a  bill  for  the  expenses  incurred  thereby  shall  be  presented  to  the  owner,"  etc. 

But  it  is  the  law  that  the  neglect  of  a  lot  owner  to  remove  snow  or 
ice  from  a  sidewalk,  as  required  by  an  ordinance,  does  not  render  him 
liable  to  a  party  injured.  Such  a  requirement  in  an  ordinance  is  in 
the  nature  of  a  police  regulation,  and  is  not  sufficient  to  give  a  cause 
of  action  to  an  injured  party  by  an  act  in  violation  of  its  terms.  Moore 
v.  Gadsden,  93  N.  Y.  12;  City  of  Rochester  v.  Campbell,  123  N.  Y. 
416,  25  N.  E.  937,  10  L.  R.  A.  393,  20  Am.  St.  Rep.  760;  Connolly 
v.  Bursch,  149  App.  Div.  771,  134  N.  Y.  Supp.  141.  If  plaintiff's  in- 
juries had  been  caused  by  defendant's  affirmative  wrongful  acts,  it  may 
be  that  the  action  could  have  been  maintained  against  it  as  a  lot  owner. 
Tremblay  v.  Harmony  Mills,  171  N.  Y.  598,  64  N.  E.  501.  The  com- 
plaint, however,  alleges  simply  that  defendant  negligently  and  care- 
lessly suffered  and  permitted  the  snow  and  ice,  upon  which  plaintiff 
fell,  to  accumulate  and  freeze  on  the  sidewalk.  That  was  the  all^^a- 
tion  in  Connolly  v.  Bursch,  supra,  where  the  complaint  was  dismissed 
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on  the  opening.  From  this  it  is  clear  that  the  action  cannot  be  main- 
tained, upon  the  complaint  as  it  is,  against  the  defendant  as  a  lot 
owner. 

The  demurrer  must  therefore  be  sustained,  with  leave  to  plaintiff  to 
amend  within  20  days,  upon  pa3rment  of  costs  to  defendant 


BjOCKWELL  t.  lewis  et  al.    (Na  191-109.) 
(Supreme  Court,  Appellate  Division,  Third  Department    July  1,  1915.) 

Mabteb  and  Sbbvant  «=>250%,  New,  vol.  16  Key-No.  Series— Workmen's  Com- 

PKNSATIOK  liAW— AWAED  FOB  "PKEMANENT  LOSS  OF  TISE  OT  HAND." 

Under  Workmen's  Compensation  Law  (Oonsol.  Laws,  c  67 ;  Laws  1914, 
c.  41),  making  provision  for  iwyment  of  a  definite  sum  for  loss  of  each 
particular  finger,  and  also  providing  that  a  permanent  loss  of  the  use  of  a 
hand  shall  be  considered  as  equivalent  to  its  loss,  where  a  servant  re- 
ceived an  injury  which  resulted  in  the  complete  loss  of  the  index,  second, 
and  third  fingers,  and  rendered  the  fourth  finger  stiff  and  practically  use- 
less, there  was  such  a  permanent  loss  of  the  use  of  the  hand  as  rendered 
proper  an  award  therefor. 

Appeal  from  Workmen's  Compensation  Commission. 

Proceeding  tinder  the  Workmen's  Compensation  Law  by  Judge  A. 
Rockwell  to  obtain  compensation  for  personal  injuries,  opposed  by 
John  L.  Lewis,  employer,  and  ^Etna  Life  Insurance  Company,  insurer. 
Compensation  was  awarded,  and  the  employer  and  insurer  appeal.  Af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

William  H.  Foster,  of  Syracuse,  for  appellants. 
Egburt  E.  Woodbury,  Atty.  Gen.,  E.  C.  Aiken,  Deputy  Atty.  Gen., 
and  Jeremiah  F.  Connor,  of  New  York  City,  for  respondent 

WOODWARD,  J.  There  is  no  dispute  that  Judge  A.  Rockwell 
was  injured  in  the  manner  and  to  the  extent  indicated  in  the  record. 
On  the  23d  day  of  December,  1914,  the  commission  made  a  deter- 
mination that  the  claimant  had  sustained  a  loss  of  the  index  finger, 
for  which  he  was  allowed  46  weeks ;  that  he  had  lost  the  second  finger, 
for  which  he  was  allowed  30  weeks ;  that  he  had  lost  the  third  finger, 
for  which  he  was  allowed  25  weeks;  and  that  his  fourth  finger  was 
mutilated,  with  an  allowance  of  4  weeks.  This  aggregated  a  total  of 
135  weeks  at  $11.54  a  week,  or  $1,757.90.  No  fault  is  found  with  this 
finding.  Subsequently,  and  on  the  19th  day  of  February,  1915,  the 
commission  took  this  case  up  a  second  time,  and  reached  the  conclu- 
sion that  the  claimant  had  lost  the  use  of  his  hand,  and  made  an  ad- 
ditional allowance,  bringing  the  time  up  to  244  weeks.  The  employer 
and  the  insurance  carrier  appeal  from  the  award  as  thus  made,  and 
urge  that  the  commission  is  without  power  to  make  more  than  the 
awards  specifically  provided  by  the  statute  for  the  loss  of  fingers, 
thumbs,  etc. 
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We  are  of  the  opinion  that  the  contention  of  the  appellants  is  not 
sound.  Recognizing  the  rules  for  statutory  interpretation  suggested 
by  the  appellants,  we  find  in  the  language  of  the  statute  ample  au- 
thority for  the  action  of  the  commission.  It  is  true  that  the  statute 
makes  provision  for  a  definite  sum  for  the  loss  of  each  particular  finger, 
but  it  likewise  provides,  in  section  15  of  the  Workmen's  Compensation 
Law,  that  a  "permanent  loss  of  the  use  of  a  hand,  arm,  foot,  leg  or  eye 
shall  be  considered  as  the  equivalent  of  the  loss  of  such  hand,  arm, 
foot,  leg  or  eye."  Obviously  the  Legislature  contemplated  that  there 
would  be  cases  in  which  the  loss  of  a  large  portion  of  the  fingers  and 
thumb  would  produce  a  "permanent  loss  of  the  use  of  the  hand,"  and 
the  case  here  under  consideration  is  clearly  such  a  one.  The  ccanpensa- 
tion  provided  for  the  loss  of  an  index  finger,  standing  alone,  may  be 
adequate  for  that  loss ;  but  if  the  index  finger  and  the  two  next  fingers 
are  destroyed — are  lost — and  the  fourth  finger  is  made  practically  use- 
less by  reason  of  the  bruised  and  strained  condition,  there  can  be  no 
doubt  that  there  has  been  a  "permanent  loss  of  the  use  of  the  hand," 
which  is  not  compensated  by  the  provision  which  is  made  for  the  sep- 
arate fingers.  ' 

The  provisions  of  the  statute  which  relate  to  amputation  do  not  give 
color  to  the  appellants'  contention ;  these  are  limitations  upon  the 
claimant.  He  is  not  permitted  to  claim  a  loss  of  an  arm  because  the 
amputation  is  made  above  the  wrist;  it  is  the  loss  of  the  hand  any- 
where between  the  wrist  and  the  elbow.  If  the  elbow  is  taken,  then 
the  amputation  is  considered  as  the  loss  of  the  arm ;  but  this  does  not 
warrant  the  assumption  that  the  Legislature  contemplated  that  the 
claimant  should  be  confined  to  the  schedule  rate  for  his  fingers,  where 
such  loss  of  all  or  a  major  portion  af  the  fingers  produced  a  condition 
where  he  suffered  a  permanent  loss  of  the  use  of  his  hand,  The  hand 
consists  of  the  palm  and  the  thumb  and  fingers,  and  it  is  not  difficult 
to  understand  how  in  many  instances  the  loss  of  three  or  four  of  the 
members  would  render  the  hand  absolutely  valueless  for  any  practical 
use,  and  the  statute  has  provided  for  just  such  a  case  as  is  now  before 
us.  Here  there  is  a  complete  loss  of  the  index,  second,  and  third  fin- 
gers, and  the  fourth  finger  is  stiff  and  practically  useless.  Such  a 
hand  as  that  is  obviously  permanently  useless,  as  much  so,  practically, 
as  though  it  were  amputated  at  the  wrist,  and  no  good  reason  suggests 
itself  why  the  compensation  provided  for  a  hand  permanently  useless 
should  not  be  paid,  rather  than  the  rate  established  where  one  of  the 
particular  fingers  is  lost,  and  where  the  use  of  the  hand  may  not  be 
seriously  impaired  for  doing  many  kinds  of  labor.  We  do  not  recog- 
nize the  theory  that  the  question  of  the  use  of  the  hand  is  to  be  de- 
termined by  the  particular  work  in  whi'jh  the  claimant  has  been  en- 
gaged ;  the  act  has  not  attempted  to  injure  the  workman  in  his  par- 
ticular avocation  for  life.  It  simply  undertakes  to  compensate  for  the 
injury  sustained,  and  the  question  presented  to  the  commission  is  not 
whether  the  hand  is  permanently  useless  for  a  particular  work,  but 
whether  it  is  useless  for  any  kind  of  work  to  which  the  claimant  may 
be  adapted.  We  have  no  doubt,  however,  that  where  the  loss  or  injury 
to  fingers  and  thumb  result  in  the  permanent  loss  of  the  use  of  the 
hand  in  the  practical  everyday  work  of  the  individual,  the  commis- 
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sion  is  authorized  to  recc^nize  this  fact  and  to  treat  the  hand  as  lost 
in  fixing  the  compensation.  Th^t  is  the  natural  and  logical  meaning  of 
the  language,  which  seeks  to  do  approximate  justice  to  the  individual, 
and  it  should  not  be  construed  to  work  an  injustice  in  a  case  such  as 
is  here  presented. 
The  award  should  be  afHrmed.    All  concur. 


(90  Misc.  Rep.  64Q) 

In  re  DALY'S  WILI* 

(Surrogate's  Court,  Kings  County.    M&j,  1916.) 

Wnxs  «s»519— Bbbob  in  Naiik  of  Lieoatbk— Constbuction  of  Rxsiduabt 

CZ.AU8E. 

Testator  gave  to  "Anne  McGrath  of  Vanderbllt  avenue,  •  •  •  Brook- 
lyn," $100,  to  Annie  Farrell  all  his  family  pictures,  and  by  the  next  para- 
graph all  the  reeidne  of  his  estate  was  devised  to  testator's  son-in-law 
and  "Annie  McOrafh  of  510  Greene  avenue."  Held,  that  the  name  "Mc- 
Grath" in  the  residuary  clause  was  erroneously  written  in  place  of  the 
name  "F^urell,"  and  that  the  ^ft  of  one-half  of  the  residue  was  to  Annie 
Farrell,  who  lived  at  519  Greene  avenue. 

[BU.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  {  1073 ;  Dec  Dig.  iS=» 
B19.] 

In  the  matter  of  the  probate  of  the  last  will  of  Patrick  Daly.  De- 
cree construing  will  rendered. 

M.  F.  McGoldrick,  of  Brooklyn,  for  proponent. 
William  S.  Butler,  of  Brooklyn,  for  Annie  Farrell. 
Walter  L.  Post,  of  New  York  City,  for  Anne  McGrath. 

KETCHAM,  S.  The  portion  of  the  will  which  immediately  re- 
quires construction  is  the  following: 

"Fourth.  All  the  rest,  residue  and  remainder  of  my  estate  of  every  name 
and  kind  soever  I  give  devise  and  bequeath  to  my  son-lo-law  James  Coughlin 
and  Annie  McGrath  of  519  Greene  Ava,  in  equal  shares." 

In  the  third  paragraph  of  the  will  there  were  the  following  gifts : 

"Anne  McGrath  of  Vanderbllt  Avenue  near  Atlantic  Ave.,  Brooklyn,  one 
hundred  dollars,  to  Annie  Farrell  all  my  family  pictures." 

The  precise  question  is  whether  or  not  the  gift  of  the  residue  is  to 
Anne  McGrath  or  to  Annie  Farrell. 

Anne  McGrath  and  Annie  Farrell  were  both  persons. in  existence 
when  the  will  was  made.  Both  were  within  the  knowledge  of  the 
testator.  Both  were  held  by  him  as  acceptable  objects  of  his  testa- 
mentary bounty,  and,  as  seen  above,  both  were  named  in  his  will  as 
beneficiaries  under  provisions  not  involved  in  the  present  uncertainty. 
Anne  McGrath  lived  in  Vanderbilt  avenue,  near  Atlantic  avenue; 
Annie  Farrell  resided  at  519  Greene  avenue  in  the  house  which  the 
testator  owned  and  in  which  he  lived. 

The  testator  knew  the  residences  of  both  of  them.  The  instruction 
which  he  gave  to  his  draftsman  was  that  the  will  should  bestow  one- 
half  of  the  residue  of  the  estate  upon  Annie  Farrell,  and  he  accom- 
panied this  instruction  with  the  statement  that  she  lived  at  519  Greene 
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avenue.  The  name  "McGrath"  in  the  residuary  clause  was  written 
in  error  in  the  place  in  which  the  name  "Farrell"  should  have  been 
written.  These  facts  were  the  proper  subject  of  evidence,  and  there  is 
no  ground  for  questioning  their  existence. 

There  results  a  typical  case  of  latent  ambiguity,  for  in  the  unex- 
plained words  of  the  will  there  is  a  legacy  which  cannot  be  paid 
without  setting  at  naught  one  or  the  other  of  two  expressions  em- 
ployed by  the  testator  for  the  purpose  of  identifying  the  legatee. 
Where  the  residence  of  a  proposed  legatee  is  well  known  to  the  tes- 
tator, and  especially  if  the  residence  indicated  in  the  will  as  descrip- 
tive of  the  legatee  is  the  established  place  of  abode  both  of  the  tes- 
tator and  the  intended  legatee,  the  residential  description  is  no  less 
forcible  as  an  indication  of  the  beneficiary  whom  the  testator  has 
in  mind  than  is  the  use  of  a  proper  name.  If  in  this  case  the  writ- 
ten name  shall  control,  then  the  legacy  will  become  payable  to  one 
who  does  not  live  at  519  Greene  avenue;  if  it  be  held  to  be  payable 
to  one  who  lived  at  that  place,  then  it  must  be  paid  to  one  who  does 
not  bear  the  name. 

The  dilemma  is  beyond  escape.  Either  these  repugnancies  must  be 
reconciled,  or  the  legacy  must  be  torn  in  two  while  they  contend  in 
equal  match.  Not  only  is  a  construction  to  be  adopted  which  will 
avoid  intestacy,  but,  more  important,  the  provision  in  question  must 
not  be  allowed  to  fall  into  absolute  ruin  and  absurdity.  One  thing 
must  be  confessed.    The  testator  did  not  intend  that  his  attempted 

fift  should  be  destroyed  by  the  very  balance  of  his  own  equivocation, 
le  meant  his  gift  for  Annie  Farrell,  and  used  language  in  his  will 
which,  standing  alone,  recorded  this  purpose.  True,  he  also  used  a 
name  which,  standing  alone,  would  deny  this  purpose. 

In  this  duplicity  of  his  expression,  a  construction  based  upon  ex- 
trinsic evidence  of  his  state  of  mind  and  the  circumstances  to  which 
his  act  was  adjusted  will  not  vary  his  will  or  impose  upon  it  a  mean- 
ing not  therein  contained.  Such  construction  will  only  determine  the 
significance  of  the  verbal  symptoms  which  he  employed.  It  will  mere- 
ly read  the  will  itself,  but  with  his  mind  and  his  vocabulary,  however 
unconventional  or  cryptic  his  use  of  words  may  have  been.  In  such 
process  the  meaning  imposed  upon  the  instrument  will  only  be  that 
which  is  found  within  it,  and  neither  the  process  nor  the  result  will 
be  the  less  accurate  or  lawful,  because  the  light  of  circumstances  is 
turned  upon  the  written  page,  or  the  testator's  concepticai  is  used  as 
the  key  to  that  which  he  has  hidden. 

This  has  been  done  in  many  cases  which  in  their  application  to  this 
case  will  not  be  stretched  from  the  principle  which  they  teach,  though 
no  case  has  been  found  in  which  the  name  used  to  designate  the  ben- 
eficiary was  not  the  name  of  the  person  intended,  but  was  the  name 
of  another  who  was  within  the  zone  of  the  testator's,  general  regard. 
See  Wigm.  Ev.  §§  2471-2477,  and  especially  the  notes  to  the  text 
as  follows:  Section  2474,  note  1;  section  2477,  notes  5,  7;  Redf. 
Surr.  §  247,  and  cases  cited. 

Under  these  authorities  it  will  be  found  that  the  ^ft  of  one-half 
of  the  residue  was  to  Annie  Farrell,  and  not  to  Anne  McGrath. 

Decreed  accordingly. 
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PUBLIC  SBUVIOB  COMMISSION,  SECOND  DIST.,  T.  HtTBTGAN. 

(Supreme  Court,  Si>eclal  Term,  Niagara  County.    August,  1915.) 

1.  Caksiebs  «=»5 — R1SGUI.AT10W— Consent  o»  Pubuo  AuTHOBmEs. 

Iiaws  1915,  c.  667,  H  25,  26,  enumerating  persons  and  corporations  sub- 
ject to  the  Public  Service  Commissions  Law,  and  requiring  the  consent  of 
the  municipal  authorities  and  a  certlflcate  from  the  Public  Service  Com- 
mission, certifying  to  the  public  convenience  and  necessity  for  the  estab- 
lishment of  common  carriers,  requires  such  consent  for  the  operation  in  a 
city  of  either  a  bus  line,  a  stage  route,  a  motor  vehicle  line  or  route,  a  ve- 
hicle in  connection  with  a  bus  line,  a  stage  route,  a  motor  vehicle  line  or 
route,  a  vehicle  carrying  passengers  at  a  rate  of  fare  of  15  cents  or  less  for 
each  passenger  within  the  limits  of  a  city,  or  a  vehicle  carrying  passengers 
in  competition  with  another  common  carrier,  which  is  required  by  law  to 
obtain  the  consent  of  the  local  authorities  of  said  city  to  operate  over  the 
streets  thereof. 

[Ed.  Nota — For  other  cases,  see  C&rrfen,  Cent  Dig.  ff  8,  4,  7;  Dec.  Dig. 

2.  Cabribbs  €=>4 — ^Reoui.atio5— What  CoNsrmnES  Cohmon  Oarbikb. 

A  person  operating  for  hire  a  bus  line  Of  motor  vehicles  for  the  trans- 
portation of  freight  and  passengers  from  a  city  to  points  without  the  city, 
and  operating  in  connection  therewith,  within  the  city  limits,  a  motor 
vehicle  connected  with  a  bus  Une,  as  a  feeder,  connection,  solicitor,  and 
aid  to  the  system,  is  a  common  carrier  of  passengers  for  hire  within  tbe 
city,  and  must  obtain  tbe  consent  and  certlflcate  prescribed  by  Laws  1915, 
C.  667,  S§  25,  26. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  {{  1,  462-478;  Dec. 
Dig.  «=>4.] 

'8.  Cabbikbs  ®=»5 — REGtrtATioN— Consent  or  Pubuo  AuTHORrriEs. 

Laws  1915,  c.  667,  f§  25,  26,  requiring  enumerated  common  carrleni  to 
obtain  the  consent  of  tbe  municipal  authorities  and  a  certlflcate  of  neces- 
Ity  from  the  Public  Service  Commission,  when  operating  within  the  city 
limits  and  charging  a  fare  of  15  cents  or  less  for  each  passenger,  applies 
to  a  common  carrier  for  hkre  within  a  city,  although  he  does  not  carry 
passengers  at  the  rate  specified. 

[EA.  Note.— For  other  cases,  see  Oarriers^  Cent  Dig.  {§  3,  4,  7 ;  D«a  Dig. 

Application  by  the  Public  Service  Commission,  Second  District,  for 
an  injunction  restraining  Burt  G.  Hurtgan  from  operating  a  motor 
vehicle  line  in  violation  of  Laws  1915,  c.  0S7.    Writ  granted. 

Frank  H.  Mott,  of  Jamestown,  for  plaintiff. 

Morris  Cohn,  Jr.,  of  Niagara  Falls,  for  International  Ry.  Co. 

Earl  &  Earl  and  S.  W.  Dempsey,  of  Niagara  Falls,  for  defendant. 

BROWN,  J.  The  defendant  operates  a  bus  line  of  motor  vehicles 
for  the  transportation  of  passengers  and  freight  from  the  station  of 
the  International  Railway,  in  the  city  of  Lockport,  easterly  along  Main 
street  to  East  avenue ;  thence  easterly  along  East  avenue  to  Vine  street ; 
thence  northerly  along  Vine  street  to  Market  street;  thence  along 
Market  street  to  Lake  avenue ;  thence  along  Lake  avenue  to  the  north- 
erly line  of  the  city  of  Lockport  (all  of  which  route  is  within  the  city 
of  Lockport),  and  from  the  city  line  along  the  creek  road  to  Olcott, 
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a  small  village  upwards  of  10  miles  north  of  Lockport,  on  Lake  On- 
tario. The  return  trip  covers  the  same  route  to  the  International  Rail- 
way Station  in  the  city  of  Lockport.  The  defendant  uses  in  such  busi- 
ness two  or  more  motor  vehicles,  one  carrying  12  passengers  and  one 
carrying  22  passengers,  making  nine  round  trips  a  day.  In  such  oper- 
ations he  receives  passengers  within  the  city  of  Lockport  only  for 
transportation  to  points  outside  the  city,  and  discharges  within  the  city 
of  Lockport  only  passengers  that  have  been  transported  from  Olcott 
and  points  beyond  the  city  limits.  Within  the  city  of  Lockport  he  main- 
tains or  advertises  bus  line  stations  at  Kenmore  Hotel,  at  Opera  House 
Comer,  and  at  Vine  and  East  avenue.  For  such  service  the  defendant 
charges  the  following  fares:  Round  trip,  Lockport-Olcott,  50  cents; 
round  trip,  Lockport- Burt,  40  cents ;  round  trip,  Lockport-Newfane, 
35  cents ;  round  trip,  Lockport-Corwin,  30  cents ;  round  trip,  Lockport- 
Wrights,  25  cents.  No  separate  charge  is  made  for  transporting  pas- 
sengers within  the  city  of  Lockport,  the  fare  charged  being  to  destina- 
tion, irrespective  of  the  point  in  the  city  of  Lockport  where  the  pas- 
senger is  received.  For  the  privilege  of  so  operating  his  bus  line  or 
motor  vehicle  route  the  defendant  has  not  applied  for  or  received  the 
cbnsent  of  the  authorities  of  the  city  of  Lockport.  The  International 
Railway  Company  operates  a  street  railway  from  its  station  on  Main 
street,  in  the  city  of  Lockport,  through  Main  street  and  East  avenue  to 
the  village  of  Olcott,  for  which  privilege  it  has  received  the  consent 
of  the  authorities  of  the  city  of  Lockport,  and  the  operation  of  the 
motor  vehicles  of  the  defendant  being  in  claimed  competition  with 
the  business  of  the  International  Railway  Company,  that  company 
voluntarily  appeared  and  was  made  a  party  to  these  proceedings. 

[1]  The  Public  Service  Commission  and  the  International  Railway 
Company  assert  that  the  defendant  is  carrying  on  his  business  of  a 
common  carrier  within  the  city  of  Lockport  m  violation  of  chapter 
667  of  the  Laws  of  1915,  in  that  he  has  failed  to  procure  the  con- 
sent of  the  local  authorities  of  the  city  therefor,  and  has  failed  to  pro- 
cure a  certificate  from  the  Public  Service  Commission,  certifying  to 
the  necessity  and  public  convenience  of  such  business,  as  required  by 
law.  The  defendant  asserts  that  he  is  not  a  common  carrier  for  hire 
within  the  city  of  Lockport  and  is  not  amenable  to  the  requirements  of 
chapter  667  of  the  Laws  of  1915.  Chapter  667  of  the  Laws  of  1915  is 
entitled — 

"An  act  to  amend  tbe  transportation  corporations  law,  In  respect  to  stage 
routes,  bus  lines  and  motor  reblcle  lines  carrying  passengers  for  hire  in 
cities." 

Section  25  of  the  Transportation  Corporations  Law,  as  amended, 
reads : 

"Additional  Persons  and  Corporations  Subject  to  tbe  Public  Service  Com- 
missions Law. — ^Any  person  or  any  corporation  who  or  whicb  owns  or  oper- 
ates a  stage  route,  bus  line  or  motor  Tebicle  line  or  route  or  vebicles  described 
in  the  next  succeeding  section  of  this  act  wholly  or  partly  upon  and  along 
any  street,  avenue  or  public  place  in  any  city  shall  be  deemed  to  be  included 
within  tbe  meaning  of  the  term  'common  carrier'  as  used  in  the  Public  Service 
Commissions  I.aw,  and  shall  be  required  to  obtain  a  certificate  of  convenience 
and  necessity  for  tbe  operation  of  the  route  or  vehicles  proposed  to  be  oper- 
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ated,  and  shall  be  subject  to  all  the  prorislons  of  the  said  law  aM>UcabIe  to 
common  carriers." 

Section  26,  as  amended,  reads : 

"Consent  Required. — No  bus  line,  stage  route  nor  motor  vehicle  line  oi' 
route,  nor  any  vehicle  la  connection  therewith,  nor  any  vehicles  carrying  pas- 
sengers at  a  rate  of  fare  of  fifteen  cents  or  less  for  each  passenger  within 
the  limits  of  a  city  or  In  competition  with  another  common  carrier  which  is 
reqiuired  by  law  to  obtain  the  consent  of  the  local  authorities  of  said  city  to 
operate  over  the  streets  thereof  shall  be  operated  wholly  or  partly  upon  or 
along  any  street,  avenue  or  public  place  in  any  city,  nor  receive  a  certificate 
of  public  convenience  and  necessity  untU  the  owner  or  owners  thereof  shall 
have  procured,  after  public  notice  and  a  bearing,  the  consent  of  the  local 
authorities  of  said  city,  as  defined  by  the  railroad  law,  to  such  operation, 
upon  such  terms  and  conditions  as  said  local  authorities  may  prescribe,"  etc. 

It  is  plain  that  certain  motor  vehicles  cannot  be  lawfully  operated 
in  a  city  without  obtaining  the  consent  of  the  local  authorities  and  a 
certificate  from  the  Public  Service  Commission  certifying  to  the  public 
convenience  and  necessity  thereof.  It  is  believed  that  the  statute  re- 
quires such  consent  for  the  operation  in  a  city  of  either:  (a)  A  bus 
line ;  (b)  a  stage  route ;  (c)  a  motor  vehicle  line  or  route ;  (d)  a  ve- 
hicle in  connection  with  a  bus  line,  a  stage  route,  a  motor  vehicle  line 
or  route;  (e)  a  vehicle  carrying  passengers  at  a  rate  of  fare  of  15 
cents  or  less  for  each  passenger  within  the  limits  of  a  city;  (f)  a 
vehicle  carrying  passengers  in  competition  with  another  common  car- 
rier which  is  required  by  law  to  obtain  the  consent  of  the  local  author- 
ities of  said  city  to  operate  over  the  streets  thereof.  The  statute  is  that 
to  lawfully  operate  any  one  of  the  above  six  specified  lines,  routes,  or 
vehicles  in  a  city  the  consent  of  the  local  authorities  and  the  certifi- 
cate of  the  Public  Service  Commission  must  be  first  obtained,  pro- 
vided such  line,  route,  or  vehicles  are  engaged  in  the  business  of  carry- 
ing passengers  for  hire  in  the  city. 

[2]  While  it  is  true  that  the  defendant  does  not  exact  a  separate 
fare  for  any  part  of  the  transportation  that  is  within  the  city  of  Lock- 
port,  yet  it  is  true  that  for  transporting  a  passenger  from  any  of  three 
advertised  stations  within  the  city  to  the  village  of  Olcott  and  return 
the  defendant  exacts  a  fare  of  50  cents.  The  service  rendered  is  part- 
ly performed  in  the  city.  The  fare  exacted  is  from  or  to  any  point  in 
the  city  on  the  route  covered  to  or  from  the  outside  point,  as  the  case 
may  be.    The  advertised  rate  of  fare : 

"Round-trip  Lockport-Olcott  50c.  *  •  •  Tickets  for  sale  at  Kenmore 
Hotel  •  •  •  in  Lockport,  J.  C.  Ulrich  at  Olcott  •  •  •  Bus  Line  Sta- 
tion LocUport — Kenmore  Hotel,  Opera  House  Comer,  Vine  and  East  Avenue, 
Olcott  J.  0.  Ulrlch's  Restaurant" 

— ^means  that  the  defendant  will  transport  a  passenger  from  the  Ken- 
more Hotel,  Opera  House  Comer,  or  Vine  and  East  avenue,  in  the 
city  of  Lockport,  to  J-.  C.  Ulrich's  restaurant  in  Olcott,  and  return 
the  passenger  to  the  Kenmore  Hotel,  Opera  House  Corner,  or  Vine  and 
East  avenue,  as  the  passenger  may  desire,  for  50  cents.  That  certainly 
is  the  carrying  of  a  passenger  for  hire,  and  it  is  beyond  dispute  that 
to  so  carry  a  passenger  by  means  of  a  motor  vehicle  is  the  operation 
thereof  wholly  or  partly  upon  or  along  a  street  in  the  city  of  Lockport 
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How  long  would  it  take  a  jury  to  find  as  a  fact  upon  the  evidence  that 
the  defendant  was  carrying  a  passenger  for  hire  who  boarded  his  motor 
vehicle  at  the  Kenmore  Hotel  and  was  injured  through  slight  negli- 
gence of  the  defendant  at  the  Opera  House  Comer,  all  in  the  city  of 
Lockport  ? 

[3]  The  defendant's  contention  that  because  he  does  not  carry  pas- 
sengers at  a  rate  of  fare  of  15  cents  or  less  for  each  passenger  within 
the  limits  of  a  city  he  is  not  amendable  to  the  other  provisions  of  the 
statute  cannot  be  sustained. 

A  finding  cannot  be  made  that  the  defendant  operates  a  vehicle  car- 
rying passengers  in  competition  with  the  International  Railway  Com- 
pany within  the  city.  Whatever  competition  there  may  be  is  relative 
solely  to  traffic  between  the  city  and  points  outside. 

The  defendant  does  operate  for  hire  in  the  city  of  Lockport  a  bus 
line ;  he  operates  in  the  city  a  stage  route ;  he  operates  in  the  city  a 
motor  vehicle  line  or  route ;  he  operates  in  the  city  a  motor  vehicle  con- 
nected with  a  bus  line,  a  stage  route,  and  a  motor  vehicle  line  or  route — 
all  of  which  are  feeders,  connections,  inducements,  advertisers,  solic- 
itors, aids  to  and  a  part  of  his  system  of  carrying  passengers  for  hire 
from  Lockport  to  Olcott.  He  is  a  common  carrier  of  passengers  for 
hire  in  a  city,  and  is  required  to  obtain  the  consent  and  certificate  es- 
sential to  the  lawful  carrying  on  of  his  business. 

Injunction  awarded  the  plaintiff  restraining  the  defendant  from 
operating  his  motor  vehicles  and  carrying  passengers  for  hire  within 
the  city  of  Lockport 


(90  Misc.  Rep.  490) 

liEBAUDY  T.  CAR:^}EGIE  TRUST  CO.  et  aL 

(Supreme  Court,  Special  Term,  New  York  C!ounty.    May,  1015.) 

1.  Banks  and  Banking  ^=»80 — Insolvknct—Pbkfebences— Equity. 

All  preferences  In  cases  of  Insolvent  banking  Institutions  should  be  re- 
sisted by  the  public  authorities,  and,  except  when  statutory,  should  be  dis- 
posed of  by  the  court  on  the  priadple  that  equality  is  equity. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H  184r- 
196 ;  Dec.  Dig.  «=»80.] 

2.  EQumr  €=»69 — Bqualitt  Between  CBEorroKS— Prkfekential  Patubnt. 

The  rule  that  as  between  creditors,  equality  is  equity,  admits  of  no 
exception,  founded  on  the  greater  supposed  sacredness  of  one  debt  or  <m 
the  fact  that  it  arose  out  of  a  violation  of  duty,  or  that  its  loss  Involves 
greater  apparent  hardship  in  one  case  than  another,  unless  it  further 
appears  that  there  is  some  specific  recognized  equity,  founded  on  some 
agreement  or  that  the  relation  of  some  debt  to  assigned  property  entitles 
the  claimant  to  preferential  payment  according  to  equitable  principles. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  |  180;  Dec.  Dig. 
«s>o9.] 

3.  Banks  and  Bankino  «=>317 — Deposw— Trust— Insolvknot—Pbefebknce. 

Plaintiff,  on  depositing  with  the  defendant  trust  company  funds  col- 
lected by  his  agent  in  France,  drew  on  tlie  account  and  was  credited  with 
an  agreed  rate  of  interest  on  his  balance.  He  received,  instead  of  a  bank 
book,  statements  of  "account  current,"  and  drew  on  the  account  by  nTitten 
Instruments,  which  were  in  effect  checks.  The  only  difference  between 
plaintiff's  account  and  that  of  other  depositors  was  that  it  was  entered  in 
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tEe  trust  ledger  and  was  repeatedly  referred  t6  as  a  trust  by  defendant|s 
officers.  Plaintiff  sued  to  have  It  adjudged  that  a  trust  existed  as  to  cer- 
tain of  his  moneys,  and  for  an  accounting,  and  for  a  decree  that  all  mon- 
eys found  due  him  should  be  paid  In  preference  to  general  creditors.  Held 
that,  as  the  trust  company  was  not  acting  as  trustee  by  virtue  of  Judicial 
appointment,  plaintiff  was  not  entitled  to  any  preference  by  statute. 

[Ed  Note. — ror  other  cases,  see  Banks  and  Banking,  Oent  I>lg.  {  1222; 
Dec.  Dig.  <&=»317.] 

4.  Banks  and  Bankino  «=9317 — ^Insolvenot— Action  bt  Dbposttob— Tbttbt. 
While,  in  an  action  between  plaintiff  and  an  Insolvent  trust  company, 
where  the  character  of  plaintiff's  account  is  at  issue,  the  trust  company 
might  be  estopped  from  denying  that  the  account  was  a  trust  one,  yet  in 
an  action  which  plaintiff  sought  to  be  paid  in  full,  and  to  be  preferred  over 
other  depositors,  such  depositors  were  not  estx)pped  by  the  trust  company's 
characterization  of  plaintifTs  account. 

[£d.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {  1222 ; 
Dec.  Dig.  <&=»317.] 

6.  Banks  and  Banking  ^=>317 — Insolvency — GBEDnoBS  or  Tauerr  Coufant 

— RKLATION  of  DkPOSITOB— DBTEBMINATION— EQtJTTT. 

In  such  case  other  credltoi's  of  the  trust  company  were  entitled  to  have 
the  true  relationship  concerning  plaintiff's  account  established  by  the 
course  of  dealing  between  the  parties,  and  according  to  settled  legal  prin- 
ciples, the  inquiry  to  proceed  from  the  starting  point  that  equaJlty  is 
equity. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {  1222; 
Dec.  Dig.  <8=»317.] 

6.  Banks  and  Banking  ^=>317 — Insolvenct— Riohts  ofDepositobs— Tbt;st. 

Even  if,  In  such  case,  the  original  quasi  trust  relation  to  the  funds  col- 
lected in  France  under  a  power  of  attorney  delivered  by  plaintiff  to  the 
trust  company  persisted  down  to  the  closing  of  the  trust  company,  plain- 
tiff would  not  be  entitled  to  a  preference,  where  it  appeared  by  the  un- 
contradicted evidence  that  his  funds  were  commingled  with  the  funds  of 
the  trust  company  and  their  identity  lost,  and  the  trust  company  showed 
that  the  account  had  been  entirely  dissipated. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  f  1222 ; 
Dec.  Dig.  ©=9317.] 

7.  Banks  and  Banking   $=»317 — Insolvency— Tbubt   EVnd— Pbetekicnce— 

Proof. 

In  order  to  obtain  a  lien  upon  all  the  assets  of  a  company  and  a  pref- 
erence over  all  other  creditors,  it  is  not  sufficient  merely  to  trace  trust 
funds  Into  the  general  funds  of  the  trust  company,  but  It  is  essential  that 
the  trust  fund  be  ascertained,  traced,  and  identified. 

[Ed.  Note. — F«r  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i  1222 ; 
Dec.  Dig.  «=»317.1 

Action  by  Jacques  Lebaudy  against  the  Carnegie  Trast  Company 
and  another  for  an  accounting  and  a  preference.  Account  stated,  and 
preference  denied. 

See,  also,  162  App.  Div.  76,  147  N.  Y.  Supp.  180. 

William  K.  Olcott,  Walter  M.  Emst,  and  Theodor?  B.  Chancellor, 
all  of  New  York  City,  for  plaintiff. 

Frank  M.  Patterson,  John  K.  Clark,  and  John  B.  Loughborough,  all 
of  New  York  City,  for  defendants. 

SHEARN,  J.  [1]  In  this  action  plaintiff  seeks  to  have  it  adjudged 
that  a  trust  exists  with  respect  to  certain  moneys  of  the  plaintiff,  and 
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demands  judgment  for  an  accounting  and  a  decree  that  all  moneys 
found  due  the  plaintiff  should  be  paid  in  preference  to  the  general 
creditors  of  the  insolvent  Carnegie  Trust  Company,  which  is  in  the 
hands  of  the  superintendent  of  banks,  in  liquidation.  The  trust  com- 
pany was  not  acting  as  trustee  by  virtue  of  judicial  appointment,  and 
therefore,  under  the  authority  of  Madison  Trust  Co.  v.  Carnegie 
Trust  Co.,  167  App.  Div.  4,  152  N.  Y,  Supp.  517,  the  plaintiff  is  not 
entitled  to  any  preference  by  the  statute.  The  contention  that  plaintiff 
is  entitled  to  a  preference  in  equity  requires  consideration. 

[2]  On  and  prior  to  April  20,  1909,  plaintiff  owned  certain  prop- 
erty situated  in  the  republic  of  .France,  consisting  of  estates  in  real 
property  and  of  personalty  and  choses  in  action.  On  said  date,  plaintiff 
delivered  to  the  Carnegie  Trust  Company  a  power  of  attorney,  duly 
executed  February  25,  1909,  empowering  it  to  receive,  take  possession 
of,  manage,  and  dispose  of  all  his  property  in  the  republic  of  France, 
in  such  manner  and  on  such  terms  as  might  be  deemed  expedient 
With  the  power  of  attorney  plaintiff  delivered  to  the  defendant  a  letter 
signed  by  him,  dated  April  12,  1909,  in  which,  referring  to  the  power 
of  attorney  and  the  services  to  be  performed  thereunder,  it  was  stated : 

"For  this  service  the  Carnegie  Trust  Company  shall  receive  a  commission 
of  ten  per  cent.  (10%)  of  the  net  cash  receipts  derived  from  the  undertaking, 
and  shall  hold  the  proceeds  thereof  for  my  account  until  otherwise  Instructed." 

The  trust  company,  by  letter  dated  April  20,  1909,  acknowledged  re- 
ceipt of  the  power  of  attorney  and  said  letter  of  April  12th,  stating: 

"Both  of  the  Instruments  are  entirely  satisfactory  to  us,  and  we  accept  the 
trust  in  accordance  with  the  terms  therein  expressed." 

At  the  time  of  the  appointment  of  the  trust  company  as  attorney  for 
the  plaintiff,  it  was  agreed  between  the  parties  that  the  trust  company 
would  send  its  vice  president,  James  Ross  Curran,  as  its  representa- 
tive, to  France,  and  would  endeavor  to  dispose  of  all  of  the  property 
and  interests  of  the  plaintiff  there.  On  or  about  April  23,  1909,  the 
trust  company  exercised  the  power  of  substitution  conferred  upon  it 
by  the  power  of  attorney,  and  appointed  the  said  James  Ross  Curran 
and  S.  G.  Archibald,  an  American  lawyer  located  in  Paris,  as  substi- 
tuted attorneys  of  the  plaintiff,  to  exercise  all  the  pqwers  conferred  by 
the  original  power  of  attorney.  Thereafter  Messrs.  Curran  and  Archi- 
bald purported  to  and  did  act  as  substituted  attorneys  of  the  plaintiff 
in  connection  with  his  property  and  affairs  in  the  republic  of  France, 
and  between  May  1,  1909,  and  February  28,  1910,  Mr.  Archibald  col- 
lected certain  sums  of  money,  representing  rents  and  profits  from  the 
plaintiff's  property  in  France  and  money  on  deposit.  On  April  29, 
1909,  plaintiff  delivered  to  the  trust  company  149  coupons  of  Suez 
Canal  bonds,  with  instructions  that  the  coupons  be  collected  and  the 
proceeds  credited  to  the  plaintiff's  account  with  the  trust  company. 
The  coupons  were  forwarded  by  the  trust  company  to  Mr.  Curran  at 
Paris,  who  placed  them  in  the  hands  of  a  bank  in  Paris,  which  col- 
lected the  coupons  and  credited  the  account  of  the  trust  company  with 
the  proceeds.  The  trust  company  received  notice  of  the  credit  on  May 
25,  1909,  and  thereupon  opened  an  account  in  its  trust  ledger  with 
"Jacques  Lebaudy,"  the  plaintiff.    The  account  was  an  ordinary  debit 
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and  credit  account,  and  was  opened  by  creditii^  the  plaintiflf  with  the 
sum  of  $3,155,  representing  the  proceeds  of  said  coupons.  The  form 
of  the  statement  of  account,  by  debit  and  credit,  was  approved  by  the 
plaintiff,  who  wrote  the  trust  company  that  his  long  experience  in 
banking  had  satisfied  him  that  this  form  of  statement  was  the  only 
practical  one.  From  the  time  the  account  was  opened,  all  collections 
made  by  the  trust  company  for  the  plaintiff  were  credited  to  the  plain- 
tiff in  this  account,  and  all  withdrawals  by  the  plaintiff  and  expenses 
incurred  by  the  trust  company  in  executing  the  power  of  attorney  were 
charged  against  the  plaintiff  in  this  account.  It  was  agreed  between 
the  parties  that  interest  should  be  paid  on  the  account  of  the  plaintiff 
with  the  trust  company  at  the  Bank  of  England  rate,  in  whosesoever 
favor  the  balance  might  be. 

The  trust  company,  not  being  a  member  of  the  clearing  house, 
maintained  a  bank  account  with  the  National  City  Bank.  This  was 
an  ordinary  bank  account,  maintained  by  the  trust  company  in  the 
ordinary  course  of  its  business,  and  in  this  account  the  trust  com- 
pany deposited  from  80  to  90  per  cent,  of  the  general  deposits  of 
cash,  checks,  and  drafts  received  by  it  from  its  depositors,  both  ordi- 
nary bank  depositors  and  those  who  deposited  funds  with  it  as  trus- 
tee or  in  a  quasi  trust  capacity.  In  this  account  the  trust  company 
also  deposited  cash,  checks,  and  drafts  paid  to  it  in  the  ordinary  course 
of  business.  Against  the  credits  created  by  such  deposits,  made  by 
the  trust  company  with  tiie  National  City  Bank,  funds  were  drawn  by 
the  trust  company  in  the  ordinary  course  of  its  business,  for  cash,  and 
for  the  payment  of  funds  due  from  the  trust  company  on  account  of 
its  own  general  transactions  and  on  account  of  checks  drawn  upon  it 
by  depositors  which  were  accepted  by  it,  payable  out  of  its  said  Na- 
tional City  Bank  account.  There  was  no  fixed  level  at  which  the 
balance  to  the  credit  of  the  trust  company  in  the  National  City  Bank 
was  required  to  be  maintained,  and  there  is  no  evidence  that  there  was 
at  all  times  maintained  a  balance,  except  such  as  was  required  from 
hour  to  hour  during  banking  hours  to  meet  drafts  which  had  been 
made  on  the  account  and  which  were  being  presented  constantly  dur- 
ing the  day  to  the  National  City  Bank  for  payment  out  of  the  bal- 
ance. During  the  period  which  elapsed  between  the  time  when  the 
proceeds  of  tilie  collections  made  by  the  trust  company  under  the  pow- 
er of  attorney  were  deposited  to  the  credit  of  its  account  with  the 
National  City  Bank  and  the  time  when  the  trust  company  was  closed 
on  January  7,  1911,  there  were  a  number  of  days  when,  at  the  close 
of  business,  there  was  to  the  credit  of  the  account  less  than  $150,000; 
at  the  close  of  business  on  March  25,  1910,  there  was  a  credit  balance 
of  only  $79,448;  and  on  January  7,  1911,  when  the  trust  company 
ceased  doing  business,  there  was  a  credit  balance  to  said  account  of 
$462,015.  The  only  permanent  record  maintained  by  the  National 
City  Bank  of  the  balance  to  the  credit  of  the  account  was  the  record 
of  the  balance  standing  to  the  credit  of  the  account  at  the  close  of 
business  each  day.  There  were  debited  against  the  account  every 
banking  day  large  numbers  of  drafts  upon  it  in  the  form  of  checks, 
acceptances,  and  certifications,  and  there  were  credited  to  it  every 
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banking  day  large  numbers  of  deposits,  made  sometimes  in  12  or  IS 
batches  during  the  day.  Moneys  deposited  with  the  trust  company,  as 
trustee,  and  mcmeys  deposited  with  it  by  individuals  known  to  be 
acting  in  trust  capacities,  were  redeposited  by  it  in  the  National  City 
Bank  account,  and  mingled  with  the  defendant's  ordinary  deposits 
in  the  same  manner  in  which  the  proceeds  of  the  collections  made  by 
the  defendant  under  the  power  of  attorney  were  mingled.  On  March 
25,  1910,  there  was  over  $400,000  of  such  trust  funds  represented  in 
this  account,  which  varied  from  said  low  level  of  $79,448  to  over 
$1,000,000,  during  the  period  when  plaintiff's  funds  were  being  de- 
posited in  said  account.  At  one  time  during  said  period  there  was 
nearly  $700,000,  which  was  either  trust  funds  or  clearly  quasi  trust 
funds,  the  proceeds  of  which  had  entered  into  this  deposit  account, 
exclusive  of  the  deposits  of  defendant's  collections  for  the  plaintiff. 
The  manner  in  which  plaintiff  drew  upon  his  account  with  defend- 
ant is  very  significant.  As  above  stated,  the  first  credit  was  $3,155  on 
or  about  May  28,  1909.  On  June  8,  1909,  the  plaintiff  addressed  the 
defendant  as  follows: 

"Jacques  Lebaudy.  Post  Office  Box  1635. 

"New  Tork  City,  8  June,  1909. 
"Carnegie  Trust  Company,  116  Broadway,  City — ^Dear  Sirs:  Will  yon  kindly 
pay  to  Mr.  CSiarles  Vattier  or  bis  order  a  sum  of  5,000  international  gold 
francs,  which  kindly  place  to  the  debit  of  my  account,  and  oblige, 

"Very  truly  yours,  [Signed]    Jacques  Lebaudy." 

On  June  9,  1909,  defendant  paid  to  the  payee  therein  mentioned, 
Charles  Vattier,  the  sum  of  $1,000,  and,  pursuant  to  said  draft  or 
order,  specifically  directing  such  entry,  debited  plaintiff's  account 
with  that  sum.  On  or  about  June  15,  1909,  Mr.  Archibald  paid  to  Mr. 
Curran  the  sum  of  80,000  francs  in  cash  out  of  moneys  collected  by 
him  under  the  power  of  attorney,  and  on  the  same  day  Mr.  Curran 
deposited  that  sum  to  the  credit  of  the  defendant  in  a  Paris  bank 
and  notified  the  defendant  by  cable  of  the  credit.  On  the  following 
day  the  defendant  sold  to  the  Hanover  National  Bank  a  cable  transfer 
of  80,000  francs  in  Paris  and  received  therefor  a  cashier's  check  of  the 
Hanover  National  Bank  for  $15,493.95,  payable  to  the  order  of  the 
defendant,  which  check  was  deposited  by  the  defendant  to  the  credit 
of  its  account  in  the  National  City  Bank  on  June  17,  1909,  and  on  tha 
same  day  the  account  of  the  plaintiff  with  the  defendant  was  credited 
with  said  sum,  less  $53.66,  commission  for  sale  of  cable  exchange. 
Quite  similarly,  on  August  24,  1909,  plaintiff's  account  was  credited 
with  $5,783.13,  the  proceeds  of  a  collection  of  30,000  francs  made 
by  Mr.  Archibald  and  paid  to  Mr.  Curran. 

On  September  9,  1909,  the  defendant,  at  the  request  of  the  plaintiff, 
paid  the  plaintiff  the  sum  of  $2,000,  the  plaintiff  having  delivered  to 
the  defendant  an  instrument  of  which  the  following  is  a  copy : 
"Jacques  Lebaudy.  New  Tork  City,  7  September,  1909. 

"Receipt 

"Received  from  Carnegie  Trust  Company  $2,000  of  the  United  States  of 
America  for  which  amount  I  credit  their  account. 

"[Signed]    Jacques  Lebaudy." 
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The  payment  was  charged  against  plaintiff  in  said  account.  On 
September  30,  1909,  the  defendant,  at  the  request  of  the  plaintiff,  paid 
to  the  plaintiff  the  sum  of  10,000  international  gold  francs,  and  charg- 
ed same  against  the  plaintiff  in  said  account,  the  plaintiff  having  de- 
livered to  the  defendant  an  instrument  of  which  the  following  is  a 
copy : 
"Jacques  Lebaudy.  New  York  City,  30  September,  1909. 

"Received  this  day  frwn  the  Carneffle  Trust  Company,  the  sum  of  ten  thoor 
sand  (10,000)  intemaaonal  gold  francs,  with  which  sum  I  credit  their  account. 

"[Signed!    Jacques  Lebaudy." 

On  October  1,  1909,  the  defendant,  at  the  request  of  the  plaintiff, 
paid  to  the  plaintiff  20,000  international  gold  francs,  and  charged 
same  against  the  plaintiff  in  said  account,  having  received  from  the 
plaintiff  an  instrument  of  which  the  following  is  a  copy: 
"Jacques  Lebaudy.  New  York  City,  1  October,  1909. 

"Received  this  day  from  the  Carnegie  Trust  Company  the  sum  ot  twenty 
thousand  (20,000)  international  gold  francs,  with  which  sum  I  credit  their  ac- 
count [Signed]    Jacques  Lebaudy." 

On  Decembei-  14,  1910,  plaintiff  delivered  to  the  defendant  an  in- 
strument in  writing  signed  by  the  plaintiff  of  which  the  following  is 
a  copy: 
"Jacques  Lebaudy.  New  York  City,  December  14,  1910. 

"Carnegie  Trust  Company — ^Dear  Sirs:  I  have  the  honor  to  request  you  to 
pay  to  the  order  of  Mr.  Paul  E>.  De  Fere,  at  the  Standard  Tnist  Company  of 
New  York,  the  sum  of  10,000  (ten  thousand)  dollars  of  the  United  States  of 
America,  for  wlilch  amount  you  will  kindly  debit  my  account  with  yoa. 

"Yours  truly,  [Signed]    Jacques  Lebaudy." 

On  said  day  the  payee  mentioned  therein  indorsed  the  instrument 
on  the  back  as  follows : 

"For  deposit  Pay  to  the  order  of  the  Standard  Trust  Company  of  New 
York.  [Signed]    Paul  B.  De  Fere." 

On  December  14,  1910,  the  defendant  delivered  to  the  Standard 
Trust  Company  its  check  in  writing,  drawn  upon  itself,  dated  on  that 
day,  payable  to  the  order  of  the  Standard  Trust  Company,  for  the 
sum  of  $10,000,  and  on  December  17,  1910,  the  amount  of  the  check 
was  paid  by  the  defendant  to  the  Chase  National  Bank,  to  which  it  had 
been  indorsed  and  ddivered,  and  the  amount  thereof  was  charged 
against  the  plaintiff  in  said  account  In  the  meantime,  on  or  about 
May  29,  1909,  in  Paris,  Mr.  Curran,  acting  in  the  name  and  as  man- 
datory of  the  plaintiff  by  virtue  of  the  power  of  attorney  and  the  sub- 
stitution thereof,  entered  into  an  agreement  with  Isidore  Lambert,  of 
Paris,  whereby  Curran  agreed  to  sell  and  convey  and  Lambert  agreed 
to  purchase  17  parcels  of  real  property  in  France  belonging  to  the 
plaintiff.  Up  tQ  said  date  the  plaintiff  was  the  owner  of  the  fee  of  9 
of  the  properties,  which  were  known  as  the  free  properties,  and  was 
the  owner  in  fee  of  the  remaining  properties,  known  as  the  substituted 
properties,  subject  to  be  divested  by  the  death  of  the  plaintiff,  leaving 
him  surviving  lawful  issue,  in  which  case  the  issue  would  take  the 
properties  free  of  any  estates  or  incumbrances  created  by  the  plaintiff. 
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The  purchase  price  of  the  free  properties  was  the  sum  of  1,000,000 
francs,  and  the  purchase  price  of  the  substituted  properties  was  500,- 
000  francs  and  a  certain  promissory  note  for  1,000,000  francs  payable 
upon  certain  conditions  to  the  plaintiff's  heirs  after  his  death.  On 
August  9,  1909,  the  properties  sold  were  duly  conveyed,  and  the  sum  of 
1,500,000  francs  was  paid  to  Mr.  Archibald,  as  sequestrator,  until  any 
possible  charges  or  incumbrances  against  the  property  should  be  re- 
moved. On  September  14,  1909,  Mr.  Archibald,  as  sequestrator,  depos- 
ited the  sum  of  1,500,000  francs  to  the  credit  of  the  defendant  in  a 
Paris  bank  and  notified  the  defendant  by  cable  of  the  credit.  On  Sep- 
tember 15,  1909,  the  defendant  sold  cable  exchange  in  Paris  to  the 
amount  of  1,250,000  francs  to  the  Guaranty  Trust  Company,  and  re- 
ceived in  payment  a  check  of  the  Guaranty  Trust  Company  for  $241,- 
621.38,  drawn  upon  the  First  National  Bank,  which  check  was  deposit- 
ed on  the  same  day  by  the  defendant  to  the  credit  of  its  account  in 
the  National  City  Bank.  On  the  same  day  the  defendant  sold  cable 
exchange  in  Paris  to  the  amount  of  250,000  francs  to  the  National 
City  Bank,  and  received  in  payment  a  cashier's  check  of  the  National 
City  Bank  for  $48,337.32,  which  check  was  deposited  by  the  defendant 
on  that  day  to  the  credit  of  its  account  in  the  National  City  Bank.  At 
the  same  time  the  defendant  credited  to  the  account  of  the  plaintiff 
the  sum  of  $289,246.98,  crediting  the  foreign  departitient  with  $711.72, 
representing  the  difference  in  exchange. 

On  August  18,  1909,  the  plaintiff  wrote  the  defendant,  complaining 
that  he  had  not  received  any  reports  about  what  the  defendant  was  do- 
ing in  connection  with  his  affairs,  and  directing  the  defendant  not  to 
use  the  power  of  attorney  without  his  written  instructions.  Ten  days 
plater  plaintiff  wrote  again,  charging  the  defendant  with  negligence,  and 
on  October  11,  1909,  plaintiff  notified  the  defendant  in  writing  that, 
having  become  satisfied  that  the  defendant  had  misused  the  confidence 
that  he  placed  in  it,  he  had  revoked  the  power  of  attorney.  The  formal 
revocation  sent  the  defendant  was  dated  October  14,  1909.  As  noted 
above,  the  transactions  in  France  had  already  been  consummated. 
Further  collections,  however,  were  received  by  the  defendant,  for,  on 
November  29,  1909,  there  was  deposited  by  Mr.  Archibald  to  the  credit 
of  the  defendant  in  a  Paris  bank  the  sum  of  324,000  francs,  represent- 
ing various  net  collections  made  by  Mr.  Archibald  as  substituted  at- 
torney for  the  plaintiff,  and  the  defendant  was  notified  by  cable  of  the 
credit.  On  December  1,  1909,  the  defendant  sold  cable  exchange  in 
Paris  to  the  amount  of  300,000  francs  to  the  National  City  Bank  and 
received  therefor  a  cashier's  check  of  the  National  City  Bank  for 
$58,075.06,  which  check  was  deposited  on  said  date  to  the  credit  of  the 
accoimt  of  the  defendant  in  the  National  City  Bank,  and  on  the  follow- 
ing day  the  account  of  the  plaintiff  with  the  defendant  was  credited 
with  said  simi  less  $243.73,  representing  the  cable  exchange. 

On  the  11th  and  23d  days  of  December,  1909,  the  account  of  the 
plaintiff  was  credited  with  the  sums  of  $4,626.50  and  $200,  respective- 
ly, representing  the  balance  of  the  deposit  of  324,000  francs  in  said 
Paris  bank,  after  the  sale  of  the  cable  exchange  of  300,000  francs. 
This  credit  so  created  was  never  made  the  subject  of  a  specific  draft  by 
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defendant,  but  was  exhausted  by  drafts  on  and  payments  out  of  the 
account  made  by  the  defendant  in  the  ordinary  course  of  its  business. 
The  final  credit  was  on  February  28,  1910,  when  Mr,  Archibald  de- 
posited to  the  credit  of  the  defendant  in  a  Paris  bank  5,574.80  francs 
out  of  sums  collected  by  him  as  substituted  attorney  for  the  plaintiff, 
and  notified  the  defendant  by  cable  of  the  deposit,  whereupon,  on 
February  28,  1910,  there  was  credited  to  the  account  of  the  plaintiff 
with  the  defendant  the  siun  of  $1,072.66,  representing  said  deposit. 
This  credit  was  never  made  the  subject  of  a  specific  draft  by  the  de- 
fendant, but  was  exhausted  by  drafts  on  and  payments  out  of  said  ac- 
count by  the  defendant  in  the  ordinary  course  of  its  business. 

On  January  7,  1911,  the  trust  company,  being  hopelessly  insolvent, 
was  taken  over  by  the  superintendent  of  banks.  On  that  day  it  had 
cash  on  hand  in  its  vaults  amounting  to  $50,260.05,  and  to  its  credit  in 
the  National  City  Bank  the  sum  of  $462,015.  The  total  amount  of 
claims  of  general  creditors  of  the  trust  company,  presented  to  the 
superintendent  of  banks  and  allowed  by  him,  is  the  sum  of  $6,239,005. 
There  is  no  evidence  that  any  part  of  the  checks  aggregating  $363,- 
527.71,  received  by  the  defendant  in  exchange  for  the  sale  of  drafts 
aggregating  1,880,000  francs  and  deposited  in  the  National  City  Bank 
to  the  credit  of  the  account  of  the  defendant,  remained  in  said  account 
until  the  7th  day  of  January,  1911,  or,  in  any  form,  came  into  the 
hands  of  the  superintendent  of  banks,  and  there  is  no  evidence  that 
any  part  of  the  proceeds  of  the  sale  of  the  plaintiff's  property  in 
France,  or  of  the  sums  collected  by  Mr.  Archibald,  was  a  part  of  the 
assets  of  the  defendant,  in  their  original  or  in  a  converted  form,  on 
the  7th  day  of  January,  1911,  nor  that  they  came  into  the  possession 
of  the  superintendent  of  banks. 

I  regret  that  this  statement  of  the  facts  is  so  lengthy,  but  it  is  un- 
avoidable, for  it  is  the  facts  that  disclose  the  course  of  dealing  be- 
tween the  parties,  and  the  course  of  dealing  determines  the  conclu- 
sion. Once  the  plaintiff's  funds,  collected  by  his  agent  in  France, 
were  deposited  in  the  defendant  bank  or  trust  company,  and  a  debit 
and  credit  account  was  opened  upon  which  plaintiff  drew  repeatedly 
and  at  will,  and  upon  the  balances  of  v^hich  account  plaintiff  was  cred- 
ited with  an  agreed  rate  of  interest,  what  substantial  difference  was 
there  between  the  plaintiff's  relations  with  the  trust  company  and 
that  of  the  5,000  other  depositors  in  the  institution  ?  His  funds  were 
not  set  apart  in  a  special  depository  or  supposed  to  be.  His  funds 
were  not  invested  in  securities,  nor  were  they  supposed  to  be;  on 
the  contrary,  it  was  clearly  contemplated  that  the  trust  company  should 
use  these  funds  as  it  used  all  ordinary  deposits  in  its  business,  and 
for  the  right  so  to  do  it  paid  the  plaintiff  a  stipulated  rate  of  interest. 
Plaintiff  did  not  have  a  bank  book,  but  instead  he  received  statements 
of  "account  current"  between  himself  and  the  trust  company;  these 
debit  and  credit  statements  differing  only  from  a  bank  book  in  that 
they  had  no  leather  cover.  The  plaintiff  had  no  check  book  with 
numbered  stubs,  but  he  drew  on  the  account  by  means  of  written  in- 
struments that  were  virtually  checks.  There  can  be  no  question  that, 
if  he  had  used  a  Carnegie  Trust  Company  check  book  and  had  drawn 
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checks  on  his  account,  they  would  have  been  paid  so  long  as  the 
account  was  not  overdrawn.  The  only  difference  between  plaintiff's 
account  and  that  of  the  other  ordinary  depositors  was  that  plaintiff's 
account  was  entered  in  the  trust  ledger  and  was  repeatedly  referred 
to  by  the  defendant's  officers  as  a  "trust." 

[3-5]  The  actual  and  legal  relationship  between  the  parties  must  not 
be  determined  by  the  characterization  of  the  account  by  one  of  the 
parties,  or  by  both  of  them,  for  that  matter.  It  might  well  be  that, 
in  a  contest  between  the  plaintiff  and  the  trust  company,  where  the 
character  of  the  account  was  in  issue,  the  trust  company  would  be 
estopped  from  denying  that  this  was  a  trust  account.  But  it  must 
be  remembered  that  this  is  in  reality  a  contest  between  this  plaintiff 
and  5,000  depositors  of  an  insolvent  institution,  in  which  one  depositor 
is  seeking  to  be  paid  in  full  and  preferred  over  all  of  the  other  de- 
positors. The  vital  distinction  is  dear.  Lightfoot  v.  Davis,  198  N.  Y. 
273,  91  N.  E.  582,  29  L.  R.  A.  (N.  S.)  119,  139  Am.  St.  Rep.  817,  19 
Ann.  Cas.  747.  These  other  depositors  are  not  estopped  by  the  char- 
acterization of  this  account  by  the  trust  company.  They  are  entitled 
to  have  the  true  relationship  established  by  the  proved  course  of 
dealing  between  the  parties  and  according  to  settled  legal  principles 
interpreting  and  giving  effect  to  such  a  course  of  dealing.  In  such  a 
case  the  inquiry  should  proceed  from  the  starting  point  of  that  prin- 
ciple of  equity  which  declares  that  equality  is  equity.  As  Chief  Judge 
Andrews  said  in  a  leading  case : 

"It  la  clear,  we  think,  that  npon  an  accounting  In  bankruptcy  or  Insolvency, 
a  trust  creditor  Is  not  entitled  to  a  preference  over  general  creditors  of  the 
insolvent,  merely  on  the  ground  of  the  nature  of  his  claim ;  that  is,  that  he  Is 
a  trust  creditor,  as  distinguished  frcnn  a  general  creditor.  We  know  of  no  aa> 
thority  for  such  a  contention.  The  equitable  doctrine  that  as  between  cred- 
itors equality  is  equity  admits,  so  far  as  we  know,  of  no  exception  founded  on 
the  greater  supposed  sacredness  of  one  debt,  or  that  it  arose  out  of  a  violation 
of  duty,  or  that  Its  loss  Involves  greater  apparent  hardship  in  one  case  than 
another,  unless  It  appears  in  addition  that  there  Is  some  specific  recognized  eq- 
uity founded  on  some  agreement,  or  the  relation  of  the  debt  to  the  assigned 
'  property,  which  entitles  the  claimant,  according  to' equitable  principles,  to  pref- 
erential payment"  Matter  of  Cavln  v.  Gleason,  105  N.  T.  256,  262,  11  N.  B. 
501,506. 

It  may  be  conceded  that  the  defendant,  in  collecting  plaintiff's  rents 
and  funds  in  France  and  converting  his  real  estate,  occupied  a  quasi 
trust  relation.  Acting  as  his  attorney  in  France,  the  relation  created 
was  that  of  principal  and  agent.  It  does  not  follow,  however,  that, 
because  this  quasi  trust  relationship  was  created  under  the  power  of 
attorney,  the  funds  received  by  the  trust  company  were  trust  funds 
after  they  had  been  transmitted  to  the  United  States  and  credited  to 
the  plaintiff  upon  a  drawing  account,  with  interest  on  balances.  In 
this  connection,  the  letter  of  the  plaintiff  accompanying  the  power  of 
attorney  is  significant.  In  this  letter,  which  postdates  the  power  of 
attorney,  and  was  written  after  conferences  between  plaintiff's  counsel 
and  the  officers  of  the  trust  company,  the  following  language  is  used : 

"The  Camegle  Trust  Company  will  send  Its  representative  to  France,  and 
endeavor  as  soon  as  possible  to  dispose  of  all  my  property  and  Interests  ther^ 
For  this  service  the  Camegle  Trust  Company  shall  receive  a  commission  of  teo 
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I)er  cent.  (10  per  cent)  ot  the  net  cash  receipts  derived  from  the  nnderstaklng, 
and  shall  hold  the  proceeds  thereof  for  my  account  until  otherwise  Instructed." 

The  crux  of  the  situation  is  the  relationship  of  the  parties  to  the 
funds  when  so  received  after  such  deduction  of  10  per  cent,  and  credit- 
ed to  the  plaintiff  in  an  open,  drawing  account  If  the  direction  had 
been  "remit  the  proceeds,  as  received,  to  me,"  a  trust  in  the  funds 
would  have  persisted ;  but  the  fact  is  that  the  trust  company  was  not 
to  remit  the  proceeds,  but  was  to  "hold  the  proceeds  thereof  for  my 
account."  When  a  bank  is  given  money  to  hold  "for  my  account,"  it 
does  not  become  a  trustee.  It  becomes  merely  a  debtor,  and  the  per- 
son delivering  such  funds  to  it  becomes  a  general  creditor.  In  cases 
where  checks  or  drafts  are  deposited  with  the  bank  for  collection,  it 
has  been  uniformly  held  that,  where  the  arrangement  is  for  collection 
and  remittance,  the  funds  constitute  a  quasi  trust  until  remitted ;  but 
where  they  are  to  be  collected  and  held  for  the  account  of  the  cus- 
tomer they  constitute  a  trust  fund  until  collected,  whereupon  they  im- 
mediately become  a  general  debt,  and  the  relation  of  debtor  and  credi- 
tor thereafter  continues.  See  Natitmal  Butchers'  &  Drovers'  Bank  v. 
HubbeU,  117  N.  Y.  384,  22  N.  E.  1031,  7  L.  R.  A.  852,  15  Am.  St, 
Rep.  515;  People  v.  City  Bank  of  Rochester,  Matter  of  Utica  City 
National  Bank,  93  N.  Y,  582,  584;  Matter  of  West  of  England  Bank, 
L.  R.  (11  Ch.  Div.)  772;  First  National  Bank  of  Circleville  v.  Bank  of 
Monroe  (C.  C.)  33  Fed.  408,  411;  Lippitt  v.  Thames  Loan  &  Trust 
Co.  (1914)  88  Conn.  185,  90  Ati.  369,  375;  Goshom  v.  Murray,  210 
Fed.  (3  C.  C.  App.  1914)  880,  127  C.  C.  A.  464;  American  National 
Bank  v.  Pedley,  146  Ky.  194,  142  S.  W.  239,  38  L.  R.  A.  (N.  S.)  146; 
Commercial  Bank  v.  Armstrong,  148  U.  S.  50,  13  Sup.  Ct.  533,  37  L. 
Ed.  363.  The  relation  between  the  parties  when  these  funds  were  de- 
posited to  the  credit  of  the  plaintiff  in  this  open  drawing  account  was 
that  of  debtor  and  creditor,  and  the  subsequent  dealings  with  the  ac- 
count conclusively  show  that  the  plaintiff  was  merely  a  general  creditor 
of  the  trust  company  and  is  therefore  entitled  to  no  preference  over  the 
several  thousand  other  depositors  similarly  situated. 

[8,  71  But  even  if  it  were  held  that  the  original  quasi  trust  relation 
to  the  funds  collected  in  France  under  the  power  of  attorney  persist- 
ed down  to  the  closing  of  the  trust  company,  plaintiff  would  not  be 
entitled  to  a  preference  upon  the  facts  proved.  The  evidence  shows 
without  contradiction  that  plaintiff's  funds  were  commingled  with  the 
general  funds  of  the  trust  company  and  their  identity  wholly  lost  in 
the  account  kept  in  the  National  City  Bank,  where  from  80  to  90  per 
cent,  of  all  of  its  funds,  trust  funds,  and  miscellaneous  accounts  and 
deposits  of  every  sort  and  description  were  deposited.  This  was  the 
trust  company's  one  active  bank  account.  On  this  account,  as  has  been 
shown,  were  drawn  the  trust  company's  checks  for  currency  when  it 
needed  cash  to  replenish  its  own  vaults  for  payments  to  be  made  to  its 
own  creditors  and  for  funds  needed  by  it  for  general  purposes,  while 
checks  drawn  on  it  by  its  own  depositors  were  accepted  by  it  and  paid 
out  of  this  account.  The  balance  was  a  varying  balance,  maintained 
utterly  without  regard  to  any  trust  funds  that  might  have  entered  into 
Ae  account,  and  the  balance  varied  from  over  $1,000,000,  as  on  June 
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6,  1910,  to  the  low  overnight  balance  on  the  night  of  March  26,  1910, 
of  $79,448. 

The  learned  counsel  for  the  plaintiff  insists  that  having  traced  the 
plaintiff's  funds  into  the  trust  company,  and  it  appearing  that  the  trus- 
tee has  commingled  the  funds  with  its  own,  the  entire  property  or 
funds  of  the  trustee  are  subject  to  an  equitable  lien  for  the  amount  due 
the  cestui  que  trust.  Such  a  rule  may  be  applied  in  some  cases,  where, 
for  example,  an  individual,  acting  as  agent  or  trustee,  receives  funds 
and  commingles  them  with  his  own  in  a  readily  traceable  deposit  in  a 
comparatively  inactive  account.  It  is  a  wholesome  rule  as  between  one 
defrauded  and  defaulting  trustee.  I  doubt,  however,  that  it  will  ever 
be  applied  in  a  contest  for  preferences  between  creditors  of  insolvent 
trust  companies  and  financial  institutions  acting  as  trustees,  for  it 
has  come  to  be  recognized  that  dealings  with  such  institutions  are  based 
upon  their  general  credit,  and  not  upon  the  personal  trust  which  one 
individual  reposes  in  another  selected  by  him  as  trustee.  Moreover, 
the  dealings  with  respect  to  the  accounts  of  banking  institutions  are  so 
complicated,  so  involved,  and  so  practically  impossible  to  be  satisfac- 
torily analyzed  for  the  benefit  of  one  claimant  against  thousands  of 
others,  that  there  is  a  distinctly  observable  tendency  in  the  courts  to 
demand  greater  accuracy  and  more  complete  proof  in  the  tracing  of 
funds,  with  the  result  that  constantly  fewer  claims  of  preference  are 
sustained.  It  is  not  sufficient  merely  to  trace  trust  funds  into  the  gen- 
eral and  commingled  funds  of  a  trust  company,  in  order  to  obtain  a 
lien  upon  all  of  the  assets  and  a  preference  over  all  other  creditors. 
The  general  rule  is,  as  it  was  stated  in  Matter  of  Cavin  v.  Gleason,  105 
N.  Y.  262,  263,  11  N.  E.  504,  506,  supra: 

"That  In  order  to  follow  trust  funds  and  subject  them  to  the  operatloa  of  the 
trust,  they  must  be  identified.  A  court  of  equity,  in  pursuing  the  inquiry  and 
in  administering  relief,  is  less  hampered  by  technical  difficulties  than  a  court 
of  law,  and  it  may  be  suffldent,  to  entitle  a  party  to  equitable  preference  in 
the  distribution  of  a  fund  in  insolvency,  that  it  appears  that  the  fund  or  prop- 
erty of  the  insolvent  remaining  for  distribution,  includes  the  proceeds  of  the 
trust  estate,  although  it  may  be  Impossible  to  point  out  the  precise  thing  In 
which  the  trust  fund  lias  been  Invested,  or  the  precise  time  when  the  conver- 
sion toolc  place.  The  authorities  require  at  least  this  degree  of  distinctness  in 
the  proof,  before  preference  can  be  awarded." 

Similarly,  in  Matter  of  Hicks,  170  N.  Y.  195,  199,  63  N.  E.  276,  277. 
Chief  Judge  CuUen,  after  quoting  with  approval  the  rule  in  Cavin  v. 
Gleason,  supra,  said: 

"I  know  of  no  case  bearing  on  this  subject  that  does  not  prescribe  the  limi- 
tation that  the  trust  fund  must  be  'ascertained,  traced  and  identified.' " 

Not  only  is  there  no  such  proof  in  this  case,  but  the  evidence  clearly 
shows  that  the  plaintiff's  funds  were  dissipated.  They  were  not  only 
commingled  with  the  general  funds  of  the  trust  company  in  its  active 
bank  account  in  the  National  City  Bank,  but  this  account  was  drawn 
upon  at  will,  hour  by  hour,  during  a  period  of  several  months,  the 
account  being  drawn  down  as  low,  on  one  of  the  daily  balances,  as 
$79,448,  although  there  were  in  this  account  at  times,  in  addition  to 
ordinary  deposits,  $700,000  of  trust  funds,  not  including  plaintiff's 
funds.    In  this  situation,  even  assuming  that  this  was  a  trust  fund. 
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and  that  the  burden  is  on  the  (defendant  to  show  that  the  fund  has 
been  dissipated,  the  plaintiff  is  absolutely  concluded  by  the  recent  de- 
cision of  the  Appellate  Division  of  this  court  in  Madison  Trust  Co. 
V.  Carnegie  Trust  Co.,  167  App.  Div.  4,  152  N.  Y.  Supp.  517,  in  which 
Mr.  Justice  Hotchkiss,  writing  a  carefully  considered  opinion  for  the 
court  on  this  question  of  preferences,  said: 

"By  a  gnreat  preponderance  of  authority  It  Is  beld  that,  if  it  appears  all  of 
the  tmst  moneys  have  been  dissipated  by  the  trustee  and  none  remains  to  com- 
pose part  of  the  fund  on  hand,  obviously  the  claimant  caqnot  establish  a  lien 
or  .trust  for  want  of  any  specific  res  upon  which  the  same  may  be  impressed, 
and  hence  he  can  have  no  particular  equity  In  or  charge  upon  the  assets  of  the 
wrongdoer.    For  this  reason  he  has  no  preference  over  general  creditors." 

Nevertheless,  it  is  still  urged  that,  assuming  that  the  trust  relation 
has  been  established,  the  plaintiff  is  entitled  to  a  preference  to  the 
extent  of  $79,448,  which  was  the  lowest  level  to  which  the  National 
City  Bank  account  fell  on  any  daily  balance  during  the  period  of  the 
alleged  trust.  This  rests  upon  the  presumption  that  the  withdrawals 
of  ^e  trustee  were  made  from  other  than  trust  funds,  and  that  there- 
fore the  balance  must  represent  the  plaintiff's  funds,  and  also  upon 
the  burden  being  cast  upon  the  defendant  to  show  that  the  entire  fund 
was  dissipated.  Plaintiff  fails  upon  either  of  these  theories.  There 
were  $700,000  of  other"  trust  or  quasi  trust  funds  in  this  National  City 
Bank  account.  How  can  it  be  presumed  that  the  withdrawals  by  the 
trustee  were  withdrawals  of  the  funds  of  other  cestuis  que  trustent, 
instead  of  the  plaintiff's?  Of  course,  there  can  be  no  such  presump- 
tion. In  fact,  there  is  a  definite  rule  to  the  contrary,  laid  down  by 
Judge  Sanborn  in  Empire  State  Surety  Co.  v.  Carroll  County,  194 
Fed.  593,  605, 114  C.  C.  A.  435,  447: 

"Where  a  trustee  has  mingled  in  a  common  fond  the  moneys  of  many  sep- 
arate cestuis  que  trustent  and  then  made  payments  out  of  this  common  fund, 
the  legal  presumption  is  that  the  moneys  were  paid  out  in  the  order  In  which 
they  were  paid  In,  and  the  cestuis  que  trustent  are  equitably  entitled  to  any 
allowable  preference  in  the  inverse  order  of  the  times  of  their  respective  pay- 
ments Into  the  fund." 

Furthermore,  the  defendant  sustained  the  burden  of  showing  that 
the  fund  had  been  entirely  dissipated.  The  testimony  of  the  assistant 
auditor  of  the  National  City  Bank  showed  that  there  averaged  from  8 
to  14  or  15  credits  on  the  account  each  day^  and  from  5  to  10  debits. 
On  such  a  day  as  August  18,  1910,  when  the  balance  in  the  morning 
was  $128,000,  there  were  13  different  ctedits.  This  indicates  that 
the  trust  company  was  keeping  close  track  of  its  balance  at  the  Na: 
tional  City  Bank  and  making  a  new  deposit  at  very  frequent  intervals 
to  prevent  the  account  from  being  overdrawn.  The  debits  on  that 
day  which  came  through  the  Clearing  House — the  first  2  items  on  the 
list — aggregated  $42,000,  and  taken  in  connection  with  those  sums  the 
certified  check  for  $164,000  and  the  check  for  currency  of  $50,000, 
showed  that  over  $250,000  was  drawn  on  the  account  apparently 
early  in  the  day  when  the  indications  are  that  the  account  was  reduced 
Jjractically  to  a  nullity.  The  same  is  true  of  other  days,  as,  for  ex- 
an^>le,  March  26  and  August  17,  1910.  Taking  inta  consideration  the 
method  of  dealing  with  this  account,  the  court  should  not,  for  the 
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purpose  of  giving  one  creditor  a  preference  over  thousands  of  others, 
indulge  in  a  presumption  that  the  balance  at  the  close  of  business  on 
any  day  represents  the  low  level  reached  by  the  account,  particularly 
when  the  evidence  is  persuasive  rather  that  the  account  was  drawn 
down  to  nothing,  if  not  overdrawn,  on  more  than  one  occasion.  In 
this  connection,  see  Schuyler  v,  Littlefield,  232  U.  S.  707,  713,  34  Sup, 
Ct.  466,  58  L.  Ed.  806. 

Upon  all  of  these  grounds,  therefore,  the  plaintiff  must  fail  in  his  at- 
tempt to  obtain  a  preference.  His  case  is  a  hard  one,  but  it  is  no 
harder  than  that  of  thousands  of  other  depositors  of  this  wrecked 
institution.  It  is  not  to  be  wondered  that  the  plaintiff  sought  a  pref- 
erence, however,  in  view  of  the  fact  that  preferential  claims  to  the 
amount  of  several  hundred  thousand  dollars  have  been  allowed  and 
paid  out  to  a  small  group  of  creditors  without  any  contest  in  court 
In  my  opinion,  all  preferences  in  the  cases  of  insolvent  banking  in- 
stitutions should  be  resisted  by  the  public  authorities,  except  where 
they  are  statutory,  and  should,  when  in  the  courts,  be  disposed  of 
wherever  possible  upon  the  principle  that  equality  is  equity. 

It  only  remains  to  state  the  account  between  the  parties  and  fix  the 
amount  due  the  plaintiff  as  a  general  creditor,  which  may  be  done  in 
this  action  under  the  authority  of  the  Madison  Trust  Co.  Case,  supra. 
The  clain^  that  the  defendant  was  negligent  in  the  execution  of  its 
duties  under  the  power  of  attorney,  and  therefore  should  forfeit  its 
commission,  is  not  supported  by  the  evidence.  The  defendant  should 
be  charged  with  the  sum  of  $396,994.74.  It  should  be  allowed  10 
per  cent,  commissicm  upon  $378,388.74,  the  total  sum  collected,  plus 
$1,032.85,  which  it  improperly  credited  to  foreign  exchange.  De- 
fendant should  be  credited  with  $19,320.68.  The  amount  due  the 
plaintiff  from  the  defendant,  with  interest  thereon  to  January  7,  191 1, 
is  therefore  $339,835.19,  for  which  sum  plaintiff  is  entitled  to  judg- 
ment against  the  defendant  Carnegie  Trust  Company.  As  plaintiff 
has  prevailed  upon  the  accounting,  but  has  failed  upon  the  mam  issue 
with  respect  to  a  preference,  no  costs  will  be  awarded. 

Ordered  accordingly. 


PURZB  V.  CITY  OF  NEW  TOHK  et  al. 

(Supreme  C!oart,  Special  Term,  New  York  Codnty.    July,  1916.) 

1.  Mkcbanics'  Liens  €=9260 — Couuemckicsitt  or  Aotior— Necxbsabt  Paxtiks 
— Otheb  Lienors— Statute. 

TJnder  Lien  Law  (Consol.  Laws  1900,  a  33)  S  44,  proTiding  that,  in  an 
action  in  a  court  of  record  to  enforce  a  lien,  all  lienors  having  llena  against 
the  same  property,  or  any  part  thereof,  are  necessary  parties  defendant, 
plaintiff's  action  to  enforce  a  lien  on  a  public  improvement  was  not  com- 
menced before  expiration  of  the  lien  when  prior  service  of  process  was 
not  had  npon  all  of  the  other  lienors. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  it  458, 
458-468;   Dec.  Dig.  <S=9260.] 
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2.  Mechanics'  I;ien8  «=5>284 — AcTiow  to  Bnfobce— Motion  io  Diaitisa— Pow- 

EB  or  COTJBT. 

Where  plaintiff  sued  to  enforce  a  mechanic's  lien  npon  a  public  Im- 
provement, which  action  was  not  commenced  until  after  the  lien  bad 
expired  because  other  lienors,  necessary  parties  defendant  by  statute^ 
were  not  served  with  process,  the  court  before  trial  could  entertain  a 
motion  to  dismiss  plaintiff's  Hen  on  the  ground  that  It  had  expired. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Llenst  Cent  Dig.  |  676; 
Dec.  Dig.  <S=>284.] 

Action  by  Harry  Furze  against, the  Cify  of  New  York  and  others- 
to  enforce  a  lien  on  a  public  improvement.  Motion  granted  to  dis- 
miss on  the  ground  that  the  lien  has  expired. 

Lexow,  Mackellar  &  Wells,  of  New  York  City  (T.  Tileston  Wells, 
of  New  York  City,  of  counsel),  for  plaintiff. 

M.  Carl  Levine,  of  New  York  City,  for  defendant  McCartney- 
Const.  Co. 

GIEGERICH,  J.  [1]  The  substantial  question  in  this  case  is 
controlled  by  Martin  v.  De  Coppet,  64  Misc.  Rep.  385,  118  N.  Y. 
Supp.  523.  As  all  the  other  lienors  were  necessary  parties  by  pro- 
vision of  the  statute  (section  44  of  the  Lien  Law),  the  action  was 
not  commenced  until  they  were  all  served ;  none  of  them  being  united 
in  interest.  Martin  v.  De  Coppet,  supra,  and  cases  cited.  It  may  be 
conceded  that  the  lodging  with  the  sheriff  of  the  summons  upon 
several  of  the  defendants,  followed  by  service  upon  them  or  their 
appearance  within  60  days  thereafter,  was  sufficient  under  section 
399  of  the  Code  of  Civil  Procedure,  so  far  as  those  defendants  were 
concerned,  but  that  does  not  help  the  plaintiff's  case,  because  there 
were  still  other  defendant  lienors  who  were  not  served  until  after 
the  lien  had  expired. 

[2]  The  plaintiff  in  his  brief  seems  to  question  the  power  of  the 
court  to  entertain  such  a  motion  as  this  in  advance  of  the  trial,  but 
he  neither  cites  cases  nor  argues  the  point,  and  I  can  see  no  reason 
why  the  relief  should  not  be  given  now,  thus  permitting  the  other 
lienors,  without  further  delay,  to  divide  the  fund  in  question  in  the 
manner  agreed  upon  among  them.  The  facts  as  shown  upon  this 
motion  are  undisputed,  and  nothing  that  can  happen  hereafter  can 
alter  the  respective  rights  of  the  parties  on  the  point  involved  in 
this  motion. 

Motion  granted,  with  $10  costs.    Settle  order  on  notice. 

4=9For  otber  cases  im  tam*  toplo  A  KBY-NUUBBR  In  fM  K«7-Niimb«rad  DlcwU  *  Indexes 
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(90  Misc;  R«p.  66$) 

OASE  ▼.  PLOUTZ  et  aL 

(Schoharie  County  Court.    Marcb,  1915.) 

1.  Justices  of  the  Peace  ®=9lSo — Appeam — County  Court. 

Under  Code  Civ.  Proc.  {  3063,  conferring  upon  county  courts  authority 
to  reverse  Judgments  of  the  Justice  court  because  contrary  to,  or  against 
the  weight  of,  the  evidence,  a  Judgment  of  the  Justice  should  not  be  re- 
versed unless  it  Is  so  plainly  against  the  weight  and  preponderance  of 
proof  that  he  oould  not  reasonably  have  arrived  at  that  decision. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  fS  716- 
720;    Dec.  Dig.  «=>185.] 

2.  Lahdlobd  and  Tenant  «=»246 — Park  Leases— "Products  or  Fabic." 

A  contract  toe  the  working  of  plaintiff's  farm  on  shares  provided  that 
until  a  division  of  the  crops  and  products  of  the  farm  all  such  products 
should  belong  to  and  be  the  property  of  plaintiff  as  secnrity  for  advances 
to  his  tenant  About  the  end  of  the  term,  plaintiff  claimed  the  tenant  was 
Indebted  to  him,  and  a  division  was  had,  at  which  time  plaintiff  had  pos- 
session of  the  young  cattle  In  question  and  claimed  them  as  his  property. 
Defendant  claimed  the  cattle  under  a  chattel  mortgage  given  by  the  ten- 
ant of  the  farm,  and  they  were  removed  from  the  field  In  which  plaintiff 
put  them.  Held,  that  such  young  cattle,  which  were  part  of  the  increase 
of  the  cattle  on  the  premises,  were  "products  of  the  farm"  within  ti>e  lease 
contract  and  hence,  the  tenant,  being  Indebted  to  plaintiff,  title  remained 
In  plaintiff. 

TEd.  Note. — ^For  other  cases,  see  Landlord  and  Tmant,  Cent  Dig.  H  991- 
1002 ;  Dec.  Dig.  «=»246. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Farm  Products.] 

Appeal  from  Justice  Court, 

Action  by  James  M.  Case  against  William  Ploutz  and  another,  begun 
in  Justice  Court,  where  judgment  was  rendered  for  plaintiff,  and  de-" 
fendants  appeal.    Judgment  for  plaintiff  affirmed. 

O'Connor  &  O'Connor,  of  Hobart,  for  appellants. 
C.  E.  Nichols,  of  Jefferson,  for  respondent. 

BEEKMAN,  J.  This  is  an  appeal  from  a  judgment  rendered  by  a 
Justice's  Court  upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff  and 
against  the  defendants.  The  plaintiff  brought  action  against  these  de- 
fendants, claiming  that  they  had  taken  certain  young  cattle  belonging 
to  the  plaintiff  and  converted  them  to  their  own  use.  The  plaintiff's 
claim  was  that,  by  virtue  of  a  certain  written  contract  made  by  the 
plaintiff  and  one  Fritz  Ploutz,  he  retained  the  title  to  the  animals.  The 
defendant  William  Ploutz  claimed  the  right  to  take  the  animals  under 
a  chattel  mortgage  alleged  to,  have  been  given  to  him  by  his  father,  Fritz 
Ploutz.  It  was  conceded  on  the  trial  that  the  defendants  removed  the 
animals  from  the  field  in  which  the  plaintiff  had  placed  them. 

There  was  a  large  amount  of  testimony  taken  covering  the  trans- 
actions between  the  plaintiff  and  Fritz  Ploutz,  the  tenant  on  plaintiff's 
farm,  concerning  the  amount  of  property  and  money  advanced  and 
loaned  to  the  tenant,  amounts  paid  for  feed,  the  amounts  credited  to 
the  plaintiff  or  charged  to  the  tenant,  and  the  amount  of  the  indebted- 
ness of  the  tenant  to  the  plaintiff  growing  out  of  the  farm  contract. 

^s>For  otbor  cases  aea  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indues 


Digitized  by 


Google 


County  Ct.)  case  v.  pioutz  916 

The  written  contract  made  by  the  plaintiff  and  Fritz  Ploutz  purports 
to  run  from  October  15,  1911,  to  October  14,  1912,  and  provides  for 
the  working  of  plaintiff's  farm  on  shares.  The  contract  is  on  a  long 
printed  form,  with  some  printed  provisions  erased  and  with  some  ad- 
ditions in  handwriting  as  to  various  matters  appropriate  to  the  condi- 
tion of  the  farm  and  the  manner  in  which  it  was  to  be  worked.  The 
plaintiff  testified  that  he  read  the  entire  contract,  both  the  printed  and 
written  provisions,  to  the  tenant  before  the  same  was  executed,  and 
the  jury  evidently  gave  credence  to  that  testimony.  The  contract  pro- 
vides in  great  detail  for  the  manner  of  working  the  farm,  the  running 
of  the  dairy  (a  large  number  of  cows  having  been  placed  thereon  by 
the  plaintiff,  and  a  few  cows  having  been  placed  thereon  by  the  tenant), 
the  arrangements  for  delivery  of  milk  to  the  creamery,  the  making  out 
of  the  checks  for  milk"  to  the  plaintiff  until  he  shall  be  paid  in  full  for 
all  money  advanced  by  him  for  feed  or  other  material  for  the  farm, 
the  privileges  which  the  tenant  was  to  have  as  to  poultry,  garden,  milk 
for  his  family,  payment  of  taxes,  and  many  other  particulars  which 
it  is  unnecessary  to  state.  The  jury  had  the  opportunity  of  observing 
the  witnesses  and  forming  their  opinions  as  to  their  credibility,  and 
from  the  testimony  the  jury  were  justified  in  finding  that  the  tenant 
was  indebted  to  the  plaintiff  on  account  of  matters  growing  out  of  the 
contract. 

[1]  The  facts  were  peculiarly  for  the  determination  of  the  trial 
court,  and  after  a  careful  consideration  of  the  evidence  it  does  not 
seem  to  me  that  under  the  entire  case  there  is  a  preponderance  of  evi- 
dence in  favor  of  the  defendants  to  justify  a  reversal  on  the  ground 
that  the  verdict  is  contrary  to  or  against  the  weight  of  evidence. 

"It  Is  manifest  that  the  authority  conferred  by  section  8063  of  the  Code  upon 
County  Courts  to  reverse  a  Judgment  of  a  Justice's  Court  because  It  la  con- 
trary to  or  against  the  weight  of  evidence  Is  to  be  exercised  only  when  the 
Judgment  is  so  plainly  against  the  weight  and  preponderance  of  proof  that  It 
can  be  seen  that  the  Justice  conld  not  reasonably  have  arrived  at  the  decision 
which  he  made.  The  County  Court  by  this  provision  of  the  Code  has  no  great- 
er power  over  Judgments  rendered  by  Justices  of  the  peace  than  has  the  Ap- 
pellate Division  and  Court  of  Appeals  over  Judgments  of  courts  and  referees.. 
*  *  *  'A  court  on  appeal  cannot  set  aside  the  findings  of  the  trial  court 
merely  because  they  are  of  opinion  that,  upon  the  record  before  them,  they, 
would  feel  constrained  to  find  the  fact  the  otber  way.' "  Rlurtaugh  v.  Demp- 
sey,  85  App.  Dlv.  204,  205,  206,  83  N.  Y.  Supp.  29G,  298 ;  Clinton  v.  Prear,  107 
App.  Plv.  671,  573,  95  N.  Y.  Supp.  321;'  Vandeymarls  v.  Corbett,  131  App.  Dlv. 
391,  804,  115  N.  Y.  Supp.  911. 

Furthermore  the  spirit  and  letter  of  section  3063  should  be  ob- 
served. "The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case  without  regard  to  technical  errors  or  defects  which 
did.  not  affect  the  merits." 

[2]  Whether  the  judgment  shall  stand  depends  mainly  upon  the 
construction  which  shall  be  placed  upon  the  rights  of  the  plaintiff  and 
the  tenant  under  the  following  provisions : 

"Division  ot  Products. 

"Each  party  shall  have  for  his  own  one-half  of  all  the  products  of  said  farm, 
to  be  divided  at  the  bams  on  the  premises;  grain,  c6m,  beans  and  potatoes  In 
the  half  bushel ;  hay  In  the  staclt  or  mow ;  wool  by  the  pound  at  the  barn ; 
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apples  by  the  barrel  and  bushel  in  the  orchard.  All  com  stalks,  bean  fodder 
and  straw  are  to  belong  to  and  be  the  property  of  the  party  of  the  first  part, 
but  party  of  the  second  part  may,  during  said  term  and  at  no  other  time,  feed 
the  one-half  thereof  to  his  cows,  horses,  sheep  and  cattle,  as  hereinafter  pro- 
Tided.  If  either  party  neglect  to  attend  a  division  of  the  products  of  the  farm 
after  three  days'  notice,  In  writing,  personally  or  by  mall,  the  other  party  may. 
In  the  presence  of  a  witness,  not  a  relative  of  either  party,  make  such  dlvisioa 
as  above  set  forth.  Each  is  to  have  one-half  of  live  stock  raised  on  farm  and 
one-half  of  butter,  mUk,  etc. 

"Title  to  Oropa. 

"It  Is  fnrOier  mutually  agreed  that  until  a  division  of  the  crops  and  products 
of  said  farm,  all  the  crops  and  products  thereof  shall  belong  to  and  be  the 
property  of  the  party  of  the  first  part  as  his  security  for  the  faithful  perform- 
ance of  this  contract  by  and  on  the  part  of  the  party  of  the  socond  part,  and 
as  security  for  any  advances  or  loans  made  to  party  of  the  second  part,  and  for 
any  seed,  plaster  and  phosphate  beyond  or  in  excess  of  <Hie-half  furnished, 
bought  or  paid  for  by  party  of  the  first  part,  and  that  upon  any  dlvlsicm  of  said 
crops  or  products,  party  of  the  first  part  shall  own  and  be  entitled,  In  addi- 
tion to  one-half  thereof,  to  a  sofilcient  amount  to  repay  him  all  advances  and 
loans  made  to  party  of  the  second  part,  and  for  all  seed,  plaster  and  phos- 
phate In  excess  of  one-half  thereof,  bought,  fumli^ed  or  paid  for  by  said 
party  of  the  first  part.  Each  is  to  have  butter  for  his  family  use  only  out  of 
his  own  share  of  butter." 

At  about  the  end  of  the  term  of  the  contract,  the  plaintiff  claimed, 
and  the  evidence  so  shows,  that  the  tenant  was  indebted  to  him  under 
the  terms  of  the  contract,  and  a  division  was  had  on  or  about  October 
14,  1912,  and  plaintiff  had  possession  of  a  calf  and  four  yearlings, 
claiming  the  right  to  them  as  his  property  under  the  provisions  of  the 
contract. 

Thereafter  animals  were  taken  by  defendants  from  the  possession 
of  plaintiff  under  the  claim  that  on  October  7,  1912,  Fritz  Ploutz  had 
given  William  Ploutz  a  chattel  mortgage  thereon, 

Defendants  claim  that  the  words  "products  of  said  farm"  do  not 
include  the  calf  and  four  yearlings ;  that  is,  that  the  young  stock  can- 
not be  considered  "products  of  the  farm,"  and  that  therefore  the  plain- 
tiff had  no  title  to  them  by  virtue  of  the  contract  or  the  advances  and 
loans  made  to  the  tenant.  It  will  be  noticed  that  under  the  head  of 
"title  to  crops"  the  words  "crops  and  products"  are  used,  thereby 
meaning  that,  aside  from  the  crops  which  might  arise  directly  from  the 
soil,  there  were  other  "products"  which  would  be  the  result  of  the 
conduct  of  the  farm,  and  the  care  of  the  stock  thereon.  The  word 
"products"  must  certainly  include  what  was  growing  into  the  prop- 
erty as  the  result  of  the  farm.  This  young  stock  would,  of  course,  be 
fed  upon  the  pasture  and  the  hay  and  fodder  grown  upon  the  farm, 
and  the  amount  of  pasturage,  hay,  straw,  and  fodder  .consumed  by  the 
calves  would  lessen  by  so  much  tihe  property  to  be  divided  by  the  par- 
ties. The  crops  of  the  farm  being  consumed  by  the  young  stock  simply 
converted  the  crops  into  another  form  of  products  of  the  farm. 

The  principal  value  of  the  calf  is  in  the  raising  of  it  by  the  transmut- 
ing of  the  grass  and  other  crops  of  the  farm  into  a  form  more  market- 
able and  of  greater  value.  Frequently  where  a  farm  lies  distant  from 
a  market,  it  is  the  practice  of  good  farmers,  instead  of  drawing  their 
hay  or  other  crops  a  great  distance,  to  keep  young  stock  and  feed  up 
their  crops  on  the  farm,  and  then  sell  the  stock  when  it  has  come  to 
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maturity.  In  case  a  farm  should  be  entirely  devoted  to  the  rearing 
of  calves  and  young  stock,  and  bringing  them  to  maturity  on  the  crops 
of  the  farm,  the  resulting  stock  would  be  practically  the  only  "product 
of  the  farm."  In  case  a  farm  should  be  devoted  in  part  to  the  raising 
of  grains,  in  part  to  the  production  of  dairy  products,  and  in  part  the 
rearing  and  bringing  to  maturity  of  calves  and  young  stock,  the  prod- 
ucts would  be  of  the  three  kinds,  grain,  dairy  products,  and  live  stock. 
On  the  argument  the  defendants'  attorneys  cited  the  case  of  Mayor 
V.  Davis,  6  Watts  &  S.  269,  decided  in  the  Supreme  Court  of  Pennsyl- 
vania in  1843,  holding  that  the  words  "produce  of  the  farin"  did  not 
include  "beef."  An  examination  of  that  case  shows  that  it  was  an 
action  brought  by  the  city  of  Philadelphia  to  recover  the  penalty  for 
an  alleged  violation  of  an  ordinance  of  the  city,  providing  that  the  pen- 
alty imposed  upon  any  person  or  persons  for  selling  beef  in  the  western 
moieties  of  the  markit  house  shall  be  $6.  The  defendant  in  that  case 
claimed  that,  imder  a  statute  which  provided  "that  the  western  moiety 
shall  be  let  to  such  persons  from  the  country  who  sent  or  carry  the  prod- 
uce of  their  farms  to  market  amd  to  no  others,"  he  was  not  liable  for 
selling  beef  because  it  was  a  product  of  his  farm.  The  court  held  that 
beef  was  in  a  sense  a  manufactured  product,  the  same  as,  while  wool 
might  be  a  product  of  the  farm,  still  the  cloth  made  from  the  wool  was 
not  a  product  of  the  farm,  but  the  product  of  another  trade.  The  court 
said: 

"Swine,  horses,  neat  cattle,  sheep,  manure,  cordwood,  hay,  and  many 
other  thljDKS  not  more  savory,  would  be  out  of  place  in  a  market  house  for 
the  sale  of  poultry,  vegetables,  fruit,  exgs,  milk,  butter,  lard,  and  other  pro- 
visions for  the  mouth ;  yet  they  are  strictly  produce  of  the  farm ;  much  more 
80,  Indeed,  than  beef,  which,  though  it  comes,  like  everything  else,  primitive- 
ly from  the  soil,  is  as  much  a  manufactured  article  as  leather,  cloth,  or  char- 
coal. The  ox  is  the  produce  of  t^e  farm ;  beef  is  the  produce  c^  the  slaugh- 
terhouse and  the  shambles." 

It  will  be  observed  that  this  case  construes  an  ordinance  specifically 
prohibiting  the  sale  of  beef  in  a  certain  portion  of  a  market,  and,  in 
arriving  at  the  meaning  and  intent  of  the  statute  as  to  the  privileges 
of  farmers,  takes  into  consideration  what  kind  of  produce  of  a  farm 
might  properly  be  placed  in  that  portion  of  the  market,  and  at  the  same 
time  the  court  says  that  the  ox  is  the  product  of  the  farm.  By  analogy 
calves  and  yearlings  raised  on  the  farm  would  be  the  same.  State  v. 
Patterson,  98  N.  C.  657,  4  S.  E.  47,  which  is  cited  in  support  of  the 
proposition  that  the  young  cattle  are  not  products  of  the  farm,  discusses 
the  question  as  to  what  shall  be  considered  the  products  of  a  farm, 
but  it  does  not  support  the  contention  of  the  defendants.  The  case  in- 
volved the  liability  of  the  defendant,  who  was  indicted  for  selling  spirit- 
uous liquor  in  quantities  of  one  quart  and  less  than  five  gallons  with- 
out a  license,  "the  same  not  being  the  products  of  his  own  farm." 
The  defendants  contended  that  the  spirits  were  the  products  of  his 
farm.    However,  the  court  found  that: 

"Spirits  sold  were  of  the  tolls,  the  grain  earned  of  the  mill,  as  well  as  the 
products  of  the  farm  mentioned,  and  the  defendant  could  not  lawfully  sell 
the  same  without  a  license  unless  such  toll  should  be  treated  as  part  of  the 
products  of  the  farm,  as  counsel  for  defendants  contend  it  should  be.    The 
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words  of  the  statute  are  the  products  of  his  own  farm.'  Now  'a  farm,'  the 
farm,'  'his  farm,'  in  the  ordinary  sense  implies  the  land  cultivated,  used  in 
some  way  for  the  purposes  of  production  by  the  owner  thereof,  or  some  other 
person  having  a  temporary  estate  therein,  and  land  whether  covered  by 
forest  or  not,  adjoining  or  near  and  more  subservient  thereto  and  used  la 
aid  thereof  for  the  purposes  of  producing  grain,  such  as  wheat,  Indian  corn, 
rye,  barley,  cotton,  fruits,  hay,  vegetables,  and  the  like,  and  perhaps  live 
stock,  such  as  cattle,  sheep,  horses,  swine,  and  the  like  by  transmutation, 
directly  or  Indirectly  brought  about  by  the  cultivation  of  the  soil.  Burrlll, 
Law  DlctlonaiT,  word  'farm':  The  products  of  the  farm  are  such  things  as 
are  produced  by  labor  or  otherwise,  or  of  spontaneous  growth,  and  th© 
'products  of  his  own  farm'  are  so  produced  by  him  who  owns  and  cultivates 
a  farm.  A  mill  situated  on  it  Is  not  a  product  of  it.  It  Is  not  the  result  of 
the  cultivation  of  the  soil.  It  Is  not  essential  to  it.  It  is  a  structure  Inclos- 
ing machinery  for  the  purposes  of  manufacture — transformation,  not  trans- 
mutation— and  its  earnings,  the  tolls,  are  not  products  of  the  owner's  farm, 
but  the  products  of  the  farms  of  other  people,  and  the  clause  In  question 
clearly  does  not  therefore,  embrace  them.  A  grist  mill  is  no  more  a  part  of 
the  farm  than  a  cotton  mill,  a  cotton  gin,  a  blacksmith  shop,  or  other  struc- 
tures or  machinery  Inclosed  In  it  for  the  purposes  of  manufacture." 

The  only  other  case  cited  by  the  defendants  on  the  question  as  to 
what  shall  be  considered  "products  of  the  farm"  is  Ladd  v.  Abel,  18 
Conn.  513.  That  case  grew  out  of  circumstances  where  A.  demised 
to  B.  his  farm  for  999  years,  and  B.  in  consideration  thereof  covenant- 
ed to  furnish  A.  and  his  wife  with  one-half  of  all  the  produce  of  the 
farm  every  year  during  the  natural  life  of  each,  and,  if  the  yearly 
rent  and  produce  of  the  farm  should  not  be  sufficient  for  their  support, 
B.  should  furnish  them  with  food  and  clothing,  and  it  was  held  that 
the  expression  "yearly  produce"  did  not  include  timber.  The  condi- 
tions present  in  the  case  at  bar  were  far  different  from  that  case. 

In  construing  this  contract  there  can  be  no  doubt  that  milk,  butter, 
hay,  wool,  lambs,  calf  skins,  and  swine  were  products  of  the  farm, 
and  so  treated  by  the  parties  to  the  contract.  To  hold  that  the  calf 
and  yearlings  in  question  were  not  equally  the  products  would  be  a 
forced  and  unnatural  construction  and  would  depart  from  the  intention 
evident  from  a  consideration  of  the  provisions  of  the  entire  contract, 
that  is,  not  only  the  clauses  (quoted  but  the  other  provisions  therein. 

Having  reached  the  conclusion  that  the  young  animals  in  question 
were  a  part  of  the  products  of  the  farm,  the  question  arises  whether 
the  plaintiff  retained  the  title  to  the  same.  Taking  the  whole  contract 
together,  reading  all  its  provisions,  it  seems  to  have  been  the  intention 
of  the  parties  that  the  title  to  the  products  should  remain  in  the  owner 
of  the  farm  until  all  indebtedness  arising  on  account  of  the  contract  in 
the  manner  therein  specified  should  be  fully  paid.  While  this  contract 
in  question  may  be  considered  drastic  and  giving  to  the  tenant  small 
liberty  indeed,  nevertheless,  having  been  entered  into,  its  provisions 
bind  the  parties  thereto  and  those  claiming  under  them.  However,  it 
must  be  remembered  that  the  plaintiff's  farm  was  the  foundation  of 
all  the  profits  and  products,  and  besides  the  plaintiff  furnished,  not  only 
the  farm,  but  nearly  all  the  dairy  and  all  the  sheep,  and  in  addition 
made  advances  and  loans  to  the  tenant  on  the  farm,  and  therefore  it 
was  not  unreasonable  that  the  agreement  should  provide  that  the  prod- 
ucts should  be  his  until  he  was  paid  the  amount  due  him  under  the 
contract 
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Tfcfi  contention  of  the  plaintiff  that  he  retained  the  title  to  the  prop- 
erty in  question  is  supported  by  the  following  authorities :  In  Andrew 
V.  Newcomb,  32  N.  Y.  417,  it  was  held  that: 

"The  (ywner  of  land  may  lawfully  contract  for  Its  caltiTatlon,  and  may  pro- 
ride    *    *    •    In  whom  the  ownership  of  the  product  shall  Test" 

In  that  case  it  was  held  that  the  product  was  at  all  times  the  property 
of  the  owner  of  the  farm  under  the  contract  of  letting.  See,  also, 
Booher  v.  Stewart,  75  Hun,  215,  27  N.  Y.  Supp.  114,  where  it  was  held 
that  under  an  agreement  by  which  the  tenant  took  the  farm  to  work  on 
shares,  ag^reeing  that  the  title  to  the  crops  should  remain  in  the  owner 
of  the  farm  until  advances  are  fully  paid,  the  legal  title  to  the  crops 
was  in  the  owner  of  the  farm,  and  a  chattel  mortgagee  of  the  tenant 
acquired  no  rights,  since  the  tenant  had  no  property  or  interest  which 
was  capable  of  transfer  by  chattel  mortgage. 

In  Schroeppel  v.  Dingman,  17  Wkly.  Dig.  257,  where  a  contract 
somewhat  similar  to  the  one  under  consideration  was  in  question,  the 
court  said : 

"The  title  to  the  stock  and  farm  products  was  vested  In  Schroeppel  exclu- 
sively, and  continued  in  him  so  long  as  anything  remained  to  be  done  by  Mo- 
Mullin  [the  tenant]  under  the  agreement,  and  at  the  time  of  the  levy  [under  an 
execntiin  against  the  tenant]  McMullln  bad  no  leviable  interest  in  the  prop- 
erty." 

The  same  doctrine  was  laid  down  in  McCombs  v.  Becker,  3  Hun, 
343,  and  in  the  recent  case  of  Wesley  v.  Beakes  Dairy  Co.,  72  Misc. 
Rep.  260,  131  N,  Y.  Supp.  212. 

The  judgment  appealed  from  is  afiKrmed,  with  costs. 

Judgment  affirmed,  with  costs. 


(90  Misc.  Rep.  617) 

PEOPLE  v,  ICALGOUf. 

(Court  of  General  Sessions  of  the  Peace^  New  York  County.    May,  1915.) 

VAORANCT  «=»1 — FOBTONK  TELUCRS. 

Where  a  palmist  or  astrolog^  prophesies  as  to  future  events,  such  as 
marriage,  death,  and  travel,  she  brings  herself  within  Code  Cr.  Proc.  { 
St>9,  subd.  S,  as  a  person  pretending  to  tell  fortunes. 

[Ed.  Note. — BV)r  other  cases,  see  Vagrancy,  Cent.  Dig.  t  t;  Dec.  Dig. 
«=»1.] 

Appeal  from  Magistrate's  Court 

Maude  Malcolm  was  convicted  of  being  a  disorderly  person  under 
Code  Cr.  Proc.  §  899,  subd.  3,  by  pretending  to  tell  fortunes,  and  she 
appeals.    Affirmed. 

Humphrey  J.  Lynch,  of  White  Plains,  for  appellant. 
James  A.  Delehanty,  of  New  York  City,  for  the  People. 

NOTT,  J.  The  evidence  against  the  defendant  in  this  case  con- 
sists of  the  testimony  of  Isabella  Goodwin,  a  police  officer,  who  tes- 
tified that  on  the  18th  day  of  January,  1915,  she  interviewed  this  de- 

4s»For  otlier  casei  Me  lam*  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  *  Indexes 


Digitized  by  LjOOQIC 

.^1 


920  154  NEW  YORK  SDPPLBHENT  (G«n.  ScSS. 

fendant  in  the  latter's  premises  at  251  West  109th  street.  She  testi- 
fied that  she  asked  the  defendant  for  a  $2  reading ;  that  the  defendant 
seated  herself  in  a  chair  and  asked  her  the  date  of  hef  birth,  and 
upon  learning  it  informed  the  witness  that  she  was  born  under  the 
sign  of  Pisces.  She  then  gave  her  advice  against  hurrying,  saying 
it  would  hurt  her  feet,  and  saying  that  she  should  not  eat  red  meat. 
She  thereafter  examined  the  witness'  hand  and  then  stated  that  the 
witness  would  be  married  twice;  that  she  would  not  be  married  until 
1916,  and  would  then  marry  a  man  of  medium  complexion ;  that  she 
had  been  married  to  a  dark-complexioned  man;  that  in  1916  she 
would  meet  a  man  who  was  interested  in  machinery  and  would  marry 
that  man.  She  then  asked  the  witness  if  she  knew  any  one  named 
Anne,  and  being  informed  that  that  was  the  name  of  the  witness'  aunt, 
she  said  that  the  aunt  was  not  feeling  well  and  was  going  to  die  in 
1916  as  the  result  of  indigestion,  and  that  in  1917  the  witness  would 
cross  the  ocean;  that  the  witness'  nephew  was  away  in  some  place 
like  a  mining  camp,  and  that  he  had  written  the  witness,  but  the  letter 
had  miscarried.  The  witness  thereupon  paid  the  defendant  $2.  On 
cross-examination  the  witness  testified  that  she  had  no  Aunt  Anne. 
Defendant  testified  that  she  was  an  astrologist  and  palm  reader  and 
that  she  had  been  a  student  of  astrology  and  palmistry  for  some  years. 
She  then  went  on  to  explain  the  connection  between  astrology  and 
palmistry.  She  stated  that  she  informed  Mrs.  Goodwin  that  her  palm 
indicated  that  she  was  to  be  married  twice ;  she  denied  that  she  stated 
that  her  aunt  would  die  in  1916;  she  stated  that  she  told  the  com- 
plaining witness  that  her  hand  indicated  that  she  would  travel;  and 
denied  that  she  told  her  that  she  would  cross  the  ocean  in  1917.  Up- 
on this  evidence  the  court  found  the  defendant  guilty  and  traced  her 
under  bonds  in  the  amount  of  $1,500  for  good  behavior  for  one  year. 
So  far  as  the  testimony  involved  an  issue  of  fact,  as  the  witnesses 
were  before  the  magistrate,  who  had  the  benefit  of  seeing  them  and 
hearing  them  testify,  his  finding  that  the  testimony  of  the  complaining 
witness  was  true  cannot  be  disturbed  here.  The  defendant,  however, 
contends :  First,  that  as  the  statute  provides  that  those  who  "pretend" 
to  tell  fortunes  are  disorderly  persons,  an  element  of  deceit  or  fraud 
must  be  shown  in  order  to  justify  a  conviction;  and,  second,  that, 
where  the  efforts  of  the  defendant  are  based  upon  so-called  science  or 
system  such  as  astrology  or  palmistry  is  claimed  to  be,  the  prediction 
of  future  events  does  not  constitute  fortune  telling  within  the  mean- 
ing of  the  statute.  On  the  other  hand,  the  people  contend :  First,  that 
the  words  "pretending  to  tell  fortunes"  in  the  statute  simply  signify 
the  fact  that  the  Legislature  deemed  it  an  impossible  thing  to  tell 
fortunes,  and  made  it  unnecessary  to  present  proof  that  fortunes  were 
really  told,  by  providing  that  any  one  pretending  to  tell  fortunes  '•hould 
be  convicted ;  and,  second,  that,  as  the  statute  contains  no  exceptions 
as  to  the  method  employed  by  defendants,  any  prediction  of  future 
events  for  hire  is  prohibited.  Should  the  first  contention  of  the  defend- 
ant be  upheld,  it  would  be  obvious  that  no  person  could  be  convicted 
under  this  statute  until  the  lapse  of  time  had  proved  that  the  prophecy 
was  false,  which  would  nullify  the  efficacy  of  the  statute.    In  my  opin- 
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ion  the  Legislature  employed  the  language  of  the  statute  to  signify  its 
disbelief  in  human  power  to  prophesy  human  events.  If  this  is  so,  as 
the  statute  contains  no  exceptions,  I  am  unable  to  see  that  the  basis 
on  which  such  prophecies  are  made  or  the  methods  by  which  such 
prophecies  are  arrived  at  can  be  material.  It  is  obvious  that  where  a 
palmist  or  astrologer  merely  deduces  the  character  of  the  person  con- 
sulting, and  gives  general  advice  as  to  the  future,  based  upon  such 
reading  of  character,  no  telling  of  fortunes  is  involved;  but  in  this 
case  the  defendant  went  much  further  and  prophesied  as  to  specific 
events,  such  as  marriage,  death,  and  travel.  In  my  opinion,  therefore, 
she  brought  herself  within  the  language  of  the  statute  and  was  prop- 
erly convicted. 

For  the  reasons  above  stated  the  judgment  is  affirmed.  As  neither 
of  the  above  questions  are  free  from  doubt,  and  as  it  is  important  that 
the  matter  should  be  definitely  determined  by  the  higher  appellate 
courts,  if  application  is  made  therefor  I  shall  grant  a  certificate  of  rea- 
sonable doubt  pending  appe^  to  the  Appellate  Division. 

Judgment  affirmed. 


<90  Misa  Rep.  63^ 

In  re  HARTUEnr'S  ESTATE. 

(Surrogattfa  Court,  New  York  County,  May,  1915.) 

Wiixs  iS=>684 — Tkstamkntaby  Trdsts— AtrrnoBiTT  of  Tbustek— AccmroLA- 

TTON   OF   BOUNDS. 

Testamentary  trustees  were  directed  to  set  apart  a  separate  fund  to  pro- 
duce a  clear  net  income  of  $500,  to  be  paid  to  an  infant  for  bis  education 
until  he  Aould  reach  the  age  of  21  years.  At  that  time  the  Inftuit  was  6 
years  old.  Held,  that  the  will  did  not  vest  the  testator's  testamentary 
trustees  with  any  discretionary  power,  but  required  them  to  pay  over  the 
funds,  and  hence  the  general  guardian  of  the  infant  was  Hititled  to  de- 
mand that  the  fund  be  paid  over  to  him,  and  the  testamentary  trustees 
could  not  retain  a  portion  of  the  funds  to  accumulate  it  for  the  infant's 
benefit  when  he  should  reach  an  age  where  his  education  would  be  more 
expensive. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  H  1614-1628;  Dec. 
Dig.  «=»6S4.] 

In  the  matter  of  the  estate  of  Frank  Hartley,  deceased.  Application 
by  the  general  guardian  of  Frank  Hartley  Shearer,  to  compel  testa- 
mentary trustees  to  pay  him  the  net  income  of  the  trust  fund.  Appli- 
cation granted. 

Alexander  &  Green,  of  New  York  City,  for  petitioner. 
Speir  &  Bartlett,  of  New  York  City,  for  M.  Taylor  Payne  and  oth- 
ers. 

COHALAN,  S.  This  is  an  application  by  a  general  guardian  of  an 
infant  to  compel  the  trustees  of  a  testamentary  trust  to  pay  to  said 
general  guardian  the  net  accumulated  income  of  the  trust  fund.  The 
trust  was  created  by  the  following  provision  of  a  codicil  to  the  will : 

"I  direct  my  executors  hereinafter  named  to  set  apart  as  a  separate  fund 
money  or  securities,  or  both,  suiliclent  in  their  judgment  to  produce  a  dear  net 
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yearly  Income  of  five  hundred  dollars  (?500),  and  I  give  said  fund  to  my  trns- 
tees  hereinafter  named,  In  trust  to  pay  the  net  income  thereof  from  the  time 
of  my  death,  to  Frank  Hartley  Shearer,  son  of  Leander  H.  and  Grace  A.  Shear- 
er, for  the  purpose  of  his  education,  until  the  said  Frank  Hartley  Shearer  shall 
attain  the  age  of  twenty-one  years." 

The  infant  is  now  6  years  of  age.  The  infant's  father  is  his  general 
guardian.  The  trustees  have  in  their  hands  income  in  the  sum  of 
$828.61,  and  "are  ready  and  willing  to  apply  so  much  of  said  income" 
for  the  purpose  of  the  education  of  the  infant  "as  may  be  necessary 
and  proper."  The  trustees  do  not  deem  it  advisable  to  expend  all  of 
the  yearly  income  for  education  when  the  infant  is  only  6  years  old, 
but  believe  they  should  accumulate  as  much  income  as  possible  while 
the  infant's  educational  requirements  are  few,  in  order  to  spend  the 
money  more  advantageously  when  the  infant  is  older.  The  general 
guardian  contends  that  the  will  gives  the  trustees  no  discretion  in  re- 
gard to  the  amount  to  be  expended,  or  the  manner  of  expenditure  of 
the  net  income,  and  that  the  accumulated  income  now  in  the  hands  of 
the  trustees  should  be  paid  to  the  infant's  father  as  his  general  guard- 
ian. Whether  the  trustees  are  given  discretionary  power  in  the;  appli- 
cation of  the  income,  or  whether  they  must  pay  the  income  to  the  gen- 
eral guardian,  to  be  applied  by  him  for  the  use  and  benefit  of  the  infant, 
depends  upon  the  language  of  the  will.  Matter  of  Fisk,  45  Misc.  Rep. 
298,  92  N.  Y.  Supp.  394.  It  is  true  that  the  words  "apply"  and  "pay 
over"  are  considered  equivalent  and  interchangeable  in  an  inquiry  as 
to  the  validity  of  a  trust  provision  of  a  will.  Moore  v.  Hegeman,  72 
N.  Y.  376.  There  is  a  vital  distinction,  however,  between  a  direction 
to  "pay"  and  to  "apply,"  when  the  manner  of  expenditure  is  at  issue 
and  where  there  is  a  question  as  to  whether  the  trustees  or  the  general 
guardian  should  apply  the  income.  This  distinction  is  clearly  and  ac- 
curately stated  by  Mr.  Surrogate  Ketcham  in  Matter  of  Connolly,  71 
Misc.  Rep.  388,  130  N.  Y.  Supp.  194.  The  language  of  this  will  is  "to 
pay  the  net  income."  These  words  do  not  invest  the  trustees  with 
any  discretion.  They  import  a  gift  of  the  income  to  the  infant,  and 
must  be  construed  as  a  mandatory  direction  to  pay  the  income  to  the  in- 
fant. The  only  manner  in  which  the  income  may  be  ordered  paid  to 
the  infant  is  by  payment  to  his  general  guardian,  who  is  under  ample 
bond.  I  do  not  find  any  holding  a  contrary  view.  In  Matter  of  Mc- 
Cormick,  40  App.  Div.  73,  57  N.  Y.  Supp.  548,  affirmed  163  N.  Y. 
551,  57  N.  E.  1116,  the  will  directed  the  trustees  to  "apply"  the  income 
for  the  benefit  of  the  infant,  and  the  court  held  that  the  trustees  were 
given  power  to  withhold  some  of  the  income.  With  the  distinction  in 
mind  between  "pay"  and  "apply,"  it  is  plain  that  this  case  is  not  an 
authority  in  favor  of  the  contention  of  the  trustees  in  this  application. 
I  am  therefore  of  the  opinion  that  under  the  language  of  the  will  the 
net  income  now  in  the  hands  of  the  trustees  must  be  paid  to  the  general 
guardian  of  the  infant,  to  be  expended  by  him  for  the  education  of  the 
infant' under  the  order  of  the  court 

Decreed  accordingly. 
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In  re  McDBRMOTTS  WIU* 

(Surrogate's  Cteurt,  Bronx  Ooonty.    May,  1015.) 

1.  WlIXS  ^=»163 — C50NTEST— BUBDEN  Ot  PbOOF. 

The  contestant  ot  a  will  has  the  burden  of  proving  undne  Inflnenca. 
[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  {{  888-402;  Dec.  Dig. 

«=al63.] 

2.  Wills  «=>ie6 — Contbst— UNntJB  Intlttenck. 

Opportunity  to  exercise  undue  influence  is  not  enough  to  Justify  the 
conclusion  that  it  was  exercised. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §{  421-437 ;  Dec.  Dig. 
<8=»166.] 

8.  Wills  iS=>53 — ^Testamentabt  CAPAcriT— Subboundino  C?ibcumstances, 

In  determining  whether  the  testator  had  testamentary  capacity,  his 

life,  surroundings,  relationship,  and  friendships  should  be  considered. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f{  111,  112,  120-130; 

Dec.  Dig.  <3=»53.] 

4.   WlLM   ®=>82 — TE8TAUBNTABT   CaPAOITT— UNNATUBAL  WlLl. 

A  will  cannot  be  criticized  as  unnatural  because  it  ignored  the  testator's 
relatives,  where  there  was  no  Intimacy  between  the  testator's  relatives 
and  himself,  while  strangers  befriended  and  cared  for  him  during  his  old 
age  and  last  illness. 

[Ed.  Note. — ^For  other  cases,  see  WiUs,  (3ent  Dig.  f  203 ;  Dec.  Dig.  €=» 
82.] 

5!  Wills  «=352 — Contkst— Bttrden  of  Pboot. 

The  burden  of  proving  testamentary  capacity  is  upon  the  proponent 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  101-110 ;  Dec.  Dig. 
«s»52.] 

C  Wills  «=»65—CoNTEsr— Evidence— TESTAjrawrABT  Capaottt. 
EJvidence  held  to  show  the  testator's  testamentary  capacity. 
[Ed.  Note;— For  other  cases,  see  WUls,  Cent  Dig.  {|  137-168,  161;  Dec. 
Dig.  ^=>55.} 

7.  Wills  €=924— Testamentabt  Capacitt— Evidence. 

That  decedent  was  old,  slovenly  In  dress,  and  given  to  peculiarities  In 
speech  and  habits,  which  at  times  impressed  witnesses  as  irrational,  does 
not  show  want  of  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  {  52 ;  Dec.  Dig.  «s»24.] 

8.  Wills  <$=»37— Validitt— Teotamentabt  Capacity- Lucid  Interval. 

Though  testator  was  insane,  his  will,  if  executed  in  a  lucid  interval, 
will  be  upheld. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  77;  Dec.  Dig.  <s=»37.] 

Proceeding  for  the  probate  of  the  last  will  and  testament  of  Peter 
McDermott,  deceased.    Probate  decreed. 

Joseph  H.  Fargis,  of  New  York  City,  for  proponent. 

Randolph  Family,  of  New  York  City,  for  respondents  Peter  J.  Mc- 
Dermott and  others. 

William  J.  O'Donnell,  of  New  York  City,  for  respondents  Charles 
McDermott  and  others. 

Frederick  A.  Stroh,  of  New  York  City,  special  guardian  for  infants, 
respondents. 

4=3For  other  cases  see  samp  topic  ft  KflY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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SCHULZ,  S.  The  instrument  oflfered  for  probate  as  the  last  will 
and  testament  of  the  decedent  bears  date  January  6,  1914.  On  the 
24th  day  of  January  he  was  removed  from  his  place  of  residence  to  a 
private  hospital  and  sanatorium,  where  he  died  on  February  6,  1914. 
He  had  been  suffering  with  cancer  of  the  rectum,  characterized  by  the 
medical  witness  as  a  progressive  disease.  He  left  him  surviving  as 
heirs  at  law  and  next  of  kin  a  half-brother,  half-sisters,  nephews, 
nieces,  grandnieces,  and  a  grandnephew,  in  all  41  in  number.  Some  of 
these  heirs  at  law  and  next  of  kin  have  filed  objections  to  the  pro- 
pounded document  upon  the  usual  grounds. 

The  evidence  is  clear,  and  to  my  mind  convincing,  that  the  docu- 
ment in  question  was  executed  on  the  day  it  bears  date,  and  that  the 
statutory  formalities  of  execution  were  fully  complied  with,  and  I  so 
find.  Two  questions  remain  for  consideration,  namely,  whether  the 
execution  of  the  instrument  was  procured  by  the  exercise  of  undue  in- 
fluence, restraint,  fraud,  or  duress,  and  whether  the  alleged  testator 
at  the  time  of  execution  was  of  sound  and  disposing  mind  and  memory. 

[1,  2]  There  is  no  evidence  that  the  testator  was  under  any  re- 
straint at  the  time  of  the  execution  of  the  alleged  will,  or  that  any 
fraud  was  perpetrated  or  duress  exercised.  The  evidence  as  to  such 
execution,  on  the  contrary,  indicates  that  he  was  free  from  the  same. 
Nor  is  there  any  evidence  which,  in  my  opinion,  would  make  a  finding 
possible  that  the  document  was  procured  by  undue  influence.  The 
latter,  being,  as  defined  by  the  Court  of  Appeals,  "an  affirmative  as- 
sault on  the  validity  of  a  will"  (Matter  of  Kindberg,  207  N.  Y.  220,  100 
N.  E.  789),  must  be  proved  by  the  contestant,  and  from  the  evidence 
before  me  I  conclude  that  the  contestants  have  not  sustained  the  burden 
of  proof  which  is  upon  them  in  this  regard.  Opportunity  to  exercise 
undue  influence  is  not  enough  to  justify  the  conclusion  that  it  was  exer- 
cised. Cudney  v.  Cudney,  68  N.  Y.  148;  Post  v.  Mason,  91  N.  Y.  539, 
43  Am.  Rep.  689.  I  accordingly  determine  that  the  document  was  not 
the  result  of  such  influence. 

[3,  4]  The  only  question  which  I  consider  debatable  is  whether  the 
decedent  was  of  sound  mind  when  the  act  of  testation  took  place.  It 
is  proper  that,  in  considering  the  testamentary  capacity  of  this  alleged 
testator,  his  life,  surroundings,  relationships,  and  friendships  should 
be  inquired  into.  He  was  upwards  of  70  years  of  age,  and  lived  alone 
in  a  tenement  house,  occupying  four  rooms.  Of  his  41  relatives,  2  re- 
sided within  a  comparatively  short  distance  of  his  home ;  2  resided  in 
the  state  of  New  Jersey  within  about  two  hours'  travel  from  his  home, 
and  the  others  lived  considerable  distances  frcwn  his  place  of  abode, 
some  in  Ohio  and  others,  among  whom  were  seven  minors,  in  Europe. 
There  is  no  testimony  in  this  proceeding  which  shows  that  any  of  the 
34  relatives  of  full  age  ever  showed  any  solicitude  for  this  old  man. 
With  the  exception  of  that  of  one  witness,  who  testified  that  two  years 
ago  a  man  called  upon  the  decedent,  who  stated  that  he  was  his  nephew, 
and  that  the  same  man  called  again  in  November,  1913,  the  testimony 
on  both  sides  seems  to  be  in  accord  and  to  the  effect  that  none  of  his 
relatives  who  lived  within  calling  distance  ever  visited  him  or  paid  the 
slightest  attention  to  his  wants.    Nor  is  there  anything  before  me  which 
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indicates  that  those  who  lived  at  a  distance  ever  showed  that  they  knew 
of  his  existence,  or  ever  gave  him  a  thought  or  sent  him  a  word  of 
greeting.  On  the  contrary  one  of  the  witnesses  with  whom  the  dece- 
dent was  on  terms  of  intimate  friendship  testified  that  he  told  her  that 
he  never  received  any  mail. 

It  is  urged  on  behalf  of  the  contestants  that  the  fact  that  the  decedent 
in  the  propounded  document  made  no  provision  for  any  of  these  rela- 
tives, but  on  the  contrary  left  all  his  property,  consisting  of  some  $12,- 
000,  as  set  forth  in  the  amended  petition,  to  a  person  not  related  to 
him,  lays  the  allied  will  open  to  the  criticism  that  it  is  an  unnatural 
will.  Before  the  instrument  is  criticized  in  that  respect,  the  relations 
existing  between  the  decedent  and  his  heirs  at  law  and  next  of  kin 
should  be  considered  to  ascertain  whether  it  is  contrary  to  what  the 
testator,  from  his  feelings  toward  his  relatives,  if  known,  would  have 
been  expected  to  make ;  and  when  as  here  such  inquiry  discloses  an  ap- 
parent lack  of  intimacy  between  the  testator  and  his  relatives  and  a 
seeming  lack  of  interest  on  their  part  for  the  welfare  and  care  of  the 
testator  in  his  old  age  and  ill  health,  I  am  not  inclined  to  give  much 
weight  to  the  contention  that  the  provisions  of  the  propounded  docu- 
ment are  unnatural  and  indicate  a  lack  of  testamentary  capacity. 

[5]  The  burden  of  proving  the  testamentary  capacity  of  the  dece- 
dent at  the  time  of  the  execution  of  the  propounded  document  is  upon 
the  proponent.  Cases  cited  in  Matter  of  King,  89  Misc.  Rep.  638,  154 
N.  Y.  Supp.  238. 

,  (6]  Three  witnesses  testified  to  his  mental  condition  upon  the  day 
the  doctmient  was  executed.  Of  these,  two  were  subscribing  witnesses. 
One  of  these  subscribing  witnesses  had  never  seen  the  decedent  before, 
and  his  opportunity  to  judge  of  the  decedent's  mental  capacity  was 
limited  to  a  period  of  about  15  minutes  in  duration,  during  which  the 
docimient  was  executed.  His  opinion  is  that  the  testator  was  of  sound 
mind  at  that  time,  but  his  opinion  must  be  considered  in  the  light  of 
the  short  time  which  he  had  to  observe  the  decedent  and  the  occur- 
rences which  took  place  at  that  time  and  upon  which  that  opinion  was 
based.  The  other  attesting  witness,  however,  knew  the  decedent  for 
upwards  of  4  years  and  had  been  in  the  habit  of  havit^  a  few  words 
of  conversation  with  him  once  or  twice  each  week  during  that  period, 
the  witness  being  an  attendant  in  the  church  at  which  the  decedent  at- 
tended and  meeting  him  during  the  church  services.  He  testifies  to  re- 
ceiving instructions  for  the  preparation  of  the  will  (Mi  January  3d  and 
to  his  attendance  on  January  6th.  Another  witness  who  saw  him  on 
that  day  was  a  neighbor  living  in  the  same  house,  who  attended  to  his 
wants  during  his  last  illness  and  before  he  was  removed  from  his 
home,  and  saw  him  practically  every  day  for  a  period  of  6  years,  and 
she  testifies  that  his  acts  and  conversations  impressed  her  as  rational. 
She  also  testifies  that  on  the  very  evening  when  the  will  was  executed 
he  went  to  church,  and  after  services  spent  about  half  an  hour  with 
her  and  her  family  in  her  apartment.  The  landlord  of  the  premises 
where  the  decedent  resided  testifies  to  seeing  him  on  numerous  occa- 
sions, one  of  which  was  the  day  before  the  document  was  executed, 
and  states  that  his  conversations  and  acts  at  that  time  as  testified  to  by 
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him  impressed  him  as  being  rational.  No  witness  offered  by  the  con- 
testants testifies  to  having  seen  him  on  the  day  the  will  was  executed. 
Several  witnesses  testified  to  acts  of  the  decedent  and  conversations  had 
with  him  during  the  months  of  November  and  December  preceding 
the  execution  of  the  instrument,  which  impressed  them  as  being  irra- 
tional. Two  neighbors  who  resided  on  the  same  floor  of  the  tenement 
where  the  testator  lived  also  testified  to  occurrences,  some  of  which 
took  place  a  few  days  before  the  date  of  execution  of  the  instrument, 
and  some  9  or  10  days  after  that  date,  which  they  say  impressed  them 
as  being  irrational.  A  police  officer  who  was  sent  to  investigate  the 
condition  of  the  decedent  on  or  about  the  18th  day  of  January,  and 
who  then  spoke  to  and  examined  him,  and  who  appears  to  have  no 
interest  in  the  matter  at  all,  although  he  testifies  that  he  had  known 
the  beneficiary  for  some  10  years,  l^ng  on  patrol  in  front  of  the  lat- 
ter's  place  of  business,  says  that  the  acts  and  declarations  of  the  de- 
cedent impressed  him  as  being  rational,  and  the  physician  who  exam- 
ined him  when  he  entered  the  hospital  on  January  24th  states  that  the 
ailment  from  which  he  was  suffering  was  (Mie  which  would  not  affect 
the  mind,  except  during  its  last  stages. 

There  is  no  evidence  before  me  upon  which  I  can  base  any  conclu- 
sion as  to  the  relations  existing  between  the  decedent  and  the  bene- 
ficiary mentioned  in  the  alleged  will,  except  the  testimony  of  one  of 
the  subscribing  witnesses,  as  to  a  statement  made  to  him  by  the  de- 
cedent and  the  recital  in  the  instrument.  It  appears  that  the  subscrib- 
ing witness  who  attended  to  having  the  documeftt  drawn  was  a  friend 
of  the  sole  beneficiary,  and  that  when  it  was  about  to  be  executed  he 
went  out  to  look  for  some  one  to  act  as  witness,  and  then  brought  in 
the  other  subscribing  witness;  and  it  developed  that  this  subscribing 
witness  was  also  a  friend  of  the  beneficiary,  and  that  subsequently  to 
the  drawing  of  the  paper  the  beneficiary  married  the  sister-in-law  of 
this  witness.  The  subscribing  witness  first  alluded  to  states  that  when 
he  met  the  other  subscribing  witness  he  did  not  know  that  the  latter 
was  friendly  with  the  sole  beneficiary.  The  lack  of  testimony  from 
which  I  could  obtain  an  insight  into  the  relations  between  the  testator 
and  the  sole  beneficiary,  and  the  friendly  relations  which  exist  be- 
tween the  subscribing  witnesses  and  the  beneficiary,  have  caused  me 
to  scrutinize  the  testimony  witli  great  care. 

The  decedent,  the  attesting  witness  who  attended  to  the  drawing  of 
the  will,  the  beneficiary,  and  the  other  attesting  witness  were  all  resi- 
dents of  the  same  neighborhood  and  attended  the  same  church,  and 
there  was  nothing  inherently  improbable  in  their  testimony,  as  to  the 
facts  surrounding  the  execution  of  the  paper.  If,  therefore,  I  were 
to  disregard  the  testimony  of  the  witnesses  who  testified  to  the  de- 
cedent's condition  and  to  his  acts  and  declarations  on  the  date  when  the 
document  was  executed,  I  could  assign  no  reason  for  doing  so  other 
than  the  fact  that  two  of  them  knew  the  beneficiary.  So  far  as  the 
evidence  discloses,  they  have  no  personal  interest  in  the  matter.  It  is 
true  that  there  is  a  discrepancy  between  the  testimony  of  one  of  the 
subscribing  witnesses  and  the  witness  who  attended  the  decedent  as 
to  the  time  of  the  execution  of  the  will.    This  subscribing  witness  says 
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that  he  came  there  in  the  evening  about  7  o'clock,  left  about  15  minutes 
past  7,  coming  back  at  a  quarter  to  8  and  then  remained  20  minutes, 
whereas  the  witness  attending  the  decedent  says  that  the  decedent  left 
for  church  at  7:30  and  came  back  about  8:30.  The  time  of  the  oc- 
currence as  testified  to  by  each  of  these  witnesses  cannot  be  correct,  but 
the  "very  fact  that  they  do  not  agree  upon  the  exact  time  is,  to  my 
mind  an  indication,  that  they  are  telling  the  truth.  If  a  conspiracy 
existed  here  to  uphold  this  alleged  will,  the  discrepancy  in  time  as 
testified  to  would  very  likely  not  have  existed.  The  circumstance 
that  when  the  one  subscribing  witness  went  out  to  look  for  some  one 
to  act  as  a  second  witness  he  found  a  friend  of  the  beneficiary,  and 
one  whose  sister-in-law  the  beneficiary  subsequently  married,  has  also 
been  considered  by  me ;  but,  in  view  of  the  fact  that  all  of  the  parties 
were  residents  of  the  same  immediate  neighborhood,  I  do  not  attach 
to  it  the  importance  urged  by  the  contestants. 

[7,  8]  That  the  decedent  was  old,  slovenly  in  dress,  and  given  to 
peculiarities  in  speech  and  habit  which,  at  times,  were  such  as  to  im- 
press the  witnesses  who  so  testified  that  they  were  irrational  I  have 
no  doubt,  but  such  is  not  sufficient  to  render  a  testamentary  disposi- 
tion of  his  property  invalid.  Hartwell  v.  McMaster,  4  Redf.  Sur.  389; 
Matter  of  Murphy,  41  App.  Div.  153,  58  N.  Y.  Supp.  450;  Schouler, 
Wills  &  Adm.  §  149.  Even  if  he  had  been  insane  and  had  been  so 
adjudged,  his  will  would  be  valid  if  made  during  a  lucid  interval. 
Jarman,  Wills  (6th  Ed.)  *37;  Schouler,  Wills  &  Adm.  §  81;  Wads- 
worth  V.  Sharpsteen,  8  N.  Y.  388,  59  Am.  Dec.  499;  Matter  of  Coe, 
47  App.  Div.  177,  62  N.  Y.  Supp.  376.  The  issue  presented  a  question 
of  fact  which  has  not  been  without  its  difficulties  of  solution,  but,  upon 
the  whole  testimony,  I  reach  the  conclusion  that  the  proponent  has 
sustained  the  burden  which  I  believe  to  be  upon  him,  and  that  the  tes- 
tator was  competent  to  execute  a  will  of  real  and  personal  property 
when  he  executed  the  instrument  in  question.  The  propounded  docu- 
ment will  therefore  be  admitted  to  probate,  with  costs  to  the  proponent 
and  the  special  guardian  to  be  taxed. 

Probate  decreed. 


(90  Misc.  Bep.  549) 

In  re  MOSTOFSKY. 

(Surrogate's  Court,  Kings  C!ounty.    May,  1915.) 

1.  JUDOMSNT  ^S»e50— CONCLUSIVBNESS— InTEBLOCOTOBT   OKDEB. 

An  interlocutory  order  In  an  action  Is  not  ordinarily  rea  adjudicata. 
[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  1 1162 ;  Dec.  Dig. 
€=»650.] 

2.  JUDOMBNT  €=5»650— CoNd-USIVKNESS— PBOCIEDINGS— iNTKHLOCtrrOBT  OBDEBS. 

The  objectant  to  the  probate  of  the  will  of  her  alleged  husband,  in  a 
previous  action  against  him  for  limited  divorce,  obtained  an  Interlocutory 
order  granting  alimony  and  counsel  fees,  which  order  was  reversed  by  the 
Appellate  Division  on  the  ground  that  the  alleged  marriage  between  the 

^s»For  other  cases  see  sum  topic  *  KSY-NUUBER  in  all  Key-Numbered  Digests  *  Indexes 
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parties  was  void.    Held,  that,  such  order  being  merely  interlocutory,  It  was 
not  conclusive  against  the  objections  made  to  the  probate  of  the  will. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  i  1162 ;  Dec.  Dig. 
(S^esO.] 

Petition  by  Joseph  Mostof  sky  to  prove  the  will  of  Harry  Herman, 
deceased,  to  which  objections  were  filed  by  Esther  Lehrmaiu  On  mo- 
tion to  strike  out  objections  before  trial.    Motion  denied. 

Randolph  N.  Souffront,  of  New  York  City,  for  proponent. 
Alexander  S.  Drescher,  of  Brooklyn,  for  contestant  Esther  Lehr- 
man. 

KETCHAM,  S.  [1,  2]  Objections  to  the  probate  of  the  will  having 
been  filed  by  one  claiming  to  be  the  decedent's  widow,  the  proponent 
moves  that  tlie  objections  be  stricken  out  before  trial,  on  the  ground 
that  it  has  been  decided  by  the  Appellate  Division  of  this  department 
that  the  alleged  marriage  between  the  decedent  and  herself  was  void. 
Such  was  the  decision,  but  it  was  not  made  upon  a  trial  of  the  issues. 
It  was  made  in  an  action  brought  by  the  objectant  against  the  decedent 
for  limited  divorce,  and  was  the  expression  of  the  ground  upon  which 
the  Appellate  Division  reversed  an  order  granting  to  her  alimony  and 
counsel  fee.  There  may  have  been  an  order  entered  upon  the  decision, 
but  no  final  judgment  was  rendered.    None  was  possible. 

Ordinarily  an  interlocutory  order  in  an  action  is  not  a  conclusive  ad- 
judication. Nothing  is  shown  upon  this  motion  to  lift  the  determina- 
tibn  of  the  Appellate  Division  out  of  the  ordinary  class.  A  fair  test 
of  its  effect  readily  suggests  itself,  by  which  it  must  appear  that 
the  order  or  decision  was  not  such  final  adjudication  as  would  prevent 
a  re-examination.  If  the  order  be  not  a  final  adjudication,  in  the  sense 
that  it  stops  any  renewal  of  the  controversy  aifected  thereby,  it  would 
have  had  the  same  character  and  force  in  that  action.  It  would  not 
have  been  a  bar  to  the  determination  of  the  status  of  the  parties  there- 
to if  one  of  them  had  insisted  upon  a  trial  of  the  issues  involved  in  the 
action  in  which  the  order  of  the  Appellate  Division  was  made.  Clear- 
ly, if  it  could  not  be  put  in  evidence  against  the  alleged  wife  upon  the 
trial  of  that  action,  it  cannot  be  availed  of  to  conclude  her  in  this  pro- 
ceeding. 

Motion  denied. 

4s»For  other  cases  see  same  toplo  A  KET-NUliBER  ia  all  Key-Numbered  Dlsasts  *  Indexes 


Digitized  by 


Google 


Sup.  Ct)  IN  BE  GBINDBOD.  929 

In  re  GBINDBOD. 
(Snpreme  Court,  Special  Term,  Westchester  County.    August,  1915.) 

1.  iNTOXIOAnNO  LiQUOBS  <S=>66 — ^LlCBRSBS— Bbvooatioit. 

Liquor  Tax  Law  (Consol.  Laws,  c.  34)  §  15,  subd.  8,  declares  that  the 
consent  of  the  occupants  of  dwelling  houses  within  a  certain  distance  of 
dramshops  shall  not  be  necessary  where  such  trafiSc  In  liquor  was  actual- 
ly lawfully  carried  on  in  the  premises  on  March  23,  1896,  where  the  prem- 
ises were  occupied  as  a  hotel  on  that  date,  notwithstanding  such  traffic 
was  not  then  carried  on,  or  where  the  consents  shall  have  been  obtained 
and  filed  as  required  by  law,  and  then  only  so  long  as  such  premises  shall 
be  continuously  occupied  for  such  traffic.  In  a  proceeding  to  revoke  a 
liquor  tax  certificate,  it  appeared  that  the  premises  had  not  been  used 
for  the  sale  of  liquor  in  1896,  nor  were  they  then  occupied  as  a  hotel,  and 
that  for  about  a  year  and  eight  months  prior  to  the  petition  for  a  certifi- 
cate the  premises  were  used  as  a  dry  goods  store  with  knowledge  of  the 
owner  but  without  her  consent  other  than  implied  from  acceptance  of 
rent  fl^d,  there  was  an  abandonment  of  any  right  of  the  owner  to  have 
the  premises  used  for  the  dispensation  of  liquors,  the  consent  of  the 
owner  to  discontinuance  of  the  use  being  necessary  under  the  statute  only 
where  the  traffic  was  carried  on  at  the  premises  on  March  23,  1886,  or 
where  the  premises  were  on  that  date  occupied  as  a  hotel,  and  hence  the 
consent  of  the  occupants  of  adjacent  dwelling  houses  was  necessary. 

[Kd.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  |  66; 
Dec.  Dig.  «=»66.] 

2.  Intoxicating  Liquobs  ^=>66 — ^Licensb— Bioht  to. 

In  such  case,  where  no  consents  had  ever  been  obtained  and  petitioner 
erected  a  dwelling  house  within  the  prescribed  distance,  his  consent  to 
such  use  of  the  premises  is  essential. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  liquors,  Cent  Dig.  {  66; 
Dec.  Dig.  «=p66.] 

8.  iNTOxicAmNQ  LiquoBS  ^=s>106 — Licenses— PBOcxBnnroB  to  iSEvoKX— Cbb- 

imOATB. 

A  petition  to  revoke  a  liquor  tax  certificate  because  the  petitioner's 
consent  had  not  been  obtained  will  not  be  denied,  where  such  consent  was 
necessary,  though  the  petitioner's  motive  was  to  throw  a  competitor  out 
of  business. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  ff 
113,  115;  Dec.  Dig.  «=3>106.] 

In  the  matter  of  the  petition  of  James  C.  Grindrod  to  revoke  the 
liquor  tax  certififcate  issued  to  and  held  by  Joseph  Kerwin.  Certificate 
revoked. 

Sydney  A.  Syme,  of  Mt.  Vernon,  N.  Y.,  for  petitioner. 
Bernstein  &  Quinn,  of  Mt.  Vernon,  N.  Y.,  for  defendant 

TOMPKINS,  J.  [1, 2]  The  petitioner  is  the  owner  of  a  building 
used  exclusively  as  a  dwelling  house,  situated  within  300  feet  of  the 
premises  owned  by  his  mother-in-law,  and  upon  which  the  respondent, 
Joseph  Kerwin,  the  petitioner's  brother-in-law,  carries  on  business 
tinder  the  liquor  tax  certificate  sought  to  be  revoked  in  this  proceeding. 
No  property  owner's  consents  to  the  trafficking  in  liquors  at  said  prem- 
ises were  ever  obtained  or  filed,  and,  prior  to  the  erection  and  occu- 
pation as  a  dwelling  of  the  petitioner's  building,  there  was  no  need  of 

AssFor  other  cases  see  same  topic  A  KBT-NUHBER  In  all  Key-Numbered  Digests  &  Indexes 
154  N.T.S.— 59 


Digitized  by 


Google 


930  154  NEW  TOBK  SUPPLEMENT  (Sup.  Ct. 

any  consent,  because  there  was  no  building  used  exclusively  as  a  dwell- 
ing within  either  200  or  300  feet  of  the  respondent's  premises.  The 
petitioner's  dwelling  house  was  completed  a  short  time  prior  to  the 
respondent's  petition  for  a  liquor  tax  certificate  in  May,  1915,  and  the 
question  now.  before  the  court  is  whether  the  petitioner's  consent  was 
necessary.    I  think  it  was. 

The  case  does  not  come  within  any  of  the  three  exceptions  of  sub- 
division 8  of  section  15  of  the  Liquor  Tax  Law.  These  exceptions  are 
as  follows :  (1)  Where  such  traffic  in  liquor  was  actually  lawfully  car- 
ried on  on  said  premises  on  the  23d  day  of  March,  1896.  (2)  Where 
said  premises  were  "occupied  as  a  hotel  on  said  last-mentioned  date," 
notwithstanding  such  traffic  in  liquor  was  not  then  carried  on  thereat. 
(3)  Whenever  the  consents  shall  have  been  obtained  and  filed  as  re- 
quired by  law  at  the  time  of  such  filing,  and  then  only  "so  long  as  such 
premises  shall  be  continuously  occupied  for  such  traffic." 

Traffic  in  liquor  was  not  actually  lawfully  carried  on  in  said  premises 
on  the  23d  day  of  March,  1896.  Said  premises  were  not  occupi«d  as  a 
hotel  on  that  date.  The  premises  had  not  been  continuously  occupied  for 
such  traffic  down  to  the  date  of  the  respondent's  petition.  The  fact  is 
that  the  premises  were  not  used  for  traffic  in  liquor  for  about  one  year 
and  eight  months,  prior  to  May,  1915,  when  the  respondent  petitioned 
for  and  received  the  certificate  in  question,  and  during  several  months 
of  that  period  the  premises  were  used  as  a  dry  goods  store,  with  the 
knowledge  of  the  owner,  and  with  her  acquiescence  in  the  sense  that 
she  received  the  rent  during  that  period. 

I  think  that,  under  these  circumstances,  it  must  be  held  that  there 
was  an  abandonment  of  the  premises  for  liquor  purposes,  and  that  they 
were  not  "continuously  occupied"  for  such  traffic,  within  the  meaning 
of  the  third  exception  to  the  provisions  of  the  law,  requiring  property 
consents. 

The  respondent  contends  that  there  was  no  abandonment  by  the 
owner  and  no  surrender  by  her  of  her  property  rights  in  said  premises, 
for  liquor  purposes,  and  that  the  acts  of  her  tenant,  who  was  the  peti- 
tioner herein,  were  without  her  authority,  and  in  spite  of  her  protests, 
and  that  the  conduct  of  the  tenant  could  not  deprive  the  premises  of  the 
right  to  traffic  in  liquors,  which  had  previously  become  attached  there- 
to. The  trouble  with  this  claim  is  that  the  courts  have  held  that  the 
consent  of  the  owner  is  only  necessary  to  accomplish  an  abandonment, 
where  the  traffic  was  carried  on  at  the  premises  on  March  23,  1896,  or 
where  the  premises  were  on  that  date  occupied  as  a  hotel.  Matter  of 
Hawkins,  165  N.  Y.  188,  58  N.  E.  884;  People  ex  rel.  Sandman  v. 
Brush,  179  N.  Y.  93,  71  N.  E.  731;  Matter  of  Kessler,  163  N.  Y.  205, 
57  N.  E.  402. 

But  even  if  the  premises  were  not  abandoned,  and  are  to  be  consid- 
ered as  having  been  continuously  occupied  for  liquor  purposes,  I  think 
the  petitioner's  consent  was  necessary  for  the  reason  that  no  property 
consent  had  ever  been  obtained  and  filed  for  the  respondent's  prem- 
ises. 

The  third  exception  named  in  subdivision  8  of  section  15  makes  con- 
sents unnecessary  only  when  the  premises  have  been  "continuously  oc- 
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cupied  for  such  traffic"  after  "consents  shall  have  been  obtained  and 
filed,  as  required  by  law  at  the  time  of  filing."  It  seems  to  me  that  the 
plain  reading  and  meaning  of  this  statute  is  that  where  no  consent  has 
been  obtained,  and  filed,  and  the  premises  were  not  used  on  March  23, 
1896,  as  a  hotel  or  for  trafficking  in  liquors,  the  consent  of  the  owner 
of  premises  occupied  exclusively  as  a  dwelling  within  300  feet  is  neces- 
sary. 

[3]  For  these  reasons,  I  think  the  respondent's  certificate  must  be 
revoked,  but  without  costs.  I  do  not  like  the  motive  that  prompted 
the  petitioner  to  commence  and  prosecute  this  proceeding;  but,  if  my 
conclusions  as  to  the  Jaw  are  correct,  I  suppose  the  petitioner's  tnotive 
is  not  material.  The  proceeding  was  not  iiistituted  to  protect  ft  resi- 
dential neighborhood,  or  by  the  owner  of  property  opposed  to  the 
liquor  business.  The  petitioner  is  the  proprietor  of  a  salocui  or  hotel 
next  door  to  the  respondent's,  and  this  proceeding  is  to  get  rid  of  a 
competitor,  and  destroy  a  rival  in  business,  and  the  petitioner's  con- 
duct with  respect  to  his  mother-in-law's  property  and  his  brother-in- 
law's  business  does  not  commend  itself  to  the  court,  and  for  that  rea- 
son the  order  will  be  made  without  costs,  and  with  a  stay  pending  an 
appeal  to  the  Appellate  Division,  if  the  respondent  wishes  to  lake  an 
appeal,  upon  the  respondent  stipulating  to  bring  such  appeal  on  for 
argument  at  the  October,  1915,  term. 


(166  App.  DlT.  961) 

BRACE  V.  BATH  ft  H.  R.  CO. 

(Sapreme  Court,  Appellate  DMslon,  Fourth  Department    January,  1915.) 

EiTiDKNCB  «s>547 — Opmion  Evidercb— Exahikatior  or  Witness. 

Where  It  appeared  that  the  conclusion  of  plaintiff's  expert  medical 
witness  was  not  wholly  based  upon  the  hypothesis  contained  in  the  ques- 
tion proxx>unded,  but  was  based  upon  the  evidence  given  in  his  presence  at 
the  trial,  a  refusal  to  strike  the  answer  thereto  was  error. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  2364 ;  Dea  Dig. 
«=»547.1 

Appeal  from  Trial  Term,  Steuben  County. 

Action  by  Orwell  A.  Brace,  as  administratrix,  etc.,  against  the  Bath 
&  HamracMidsport  Railroad  Company.  From  a  judgment  and  an  order 
of  the  Supreme  Court,  defendant  appeals.  Judgment  and  order  re- 
versed, and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELIv,  JJ. 

Robbins,  Brown  &  Phillips,  of  Homell,  for  appellant 

James  O.  Sebring,  of  Coming,  for  respondent. 

PER  CURIAM.  In  this  case  expert  medical  evidence  was,  in  a 
large  measure,  relied  upon  to  establish  the  fact  that  the  death  of  the 
plaintiff's  intestate  was  due  to  the  injury  sustained.  The  plaintiff's 
physicians  said  that  death  was  the  result  of  spinal  concussion  resulting 
from  the  accident,  while  the  defendant's  doctors  testified  that  death 
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was  due  to  the  independent  agency  of  erysipelas,  accompanied  by  pneu- 
monia. On  cross-examination  of  Dr.  Starr,  a  witness  for  the  plaintiff, 
it  clearly  appeared  that  his  conclusion  was  not  wholly  based  upon  the 
hypothesis  contained  in  the  question  propounded,  but  that  it  was  based 
upon  the  evidence  given  in  his  presence,  upon  the  trial.  An  exception, 
taken  to  the  refusal  of  the  court  to  strike  out  the  answer  of  the  wit- 
ness, presents  a  reversible  error.  See  Marx  v.  Ontario  Beach  H.  &  A. 
Co..  211  N.  Y.  33, 105  N.  E.  97. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


aee  app.  div.  961) 

PEOPLE  V.  CANALB. 
(Sapreme  Court,  Appellate  Division,  Fourth  Department    January,  1915.) 

1.  Cbihinal  Law  ^s»783^ — Evidknce — ^Instbuctions. 

Where  the  only  issue  of  fact  to  be  detennlned  by  the  Jury  was  Whether 
defendant  permitted  gambling  upon  the  premi.ses  where  liquor  was  belug 
sold^  a  refusal  to  exclude  the  evidence  of  acts  of  prostitution  and  of  main- 
taining a  house  of  ill  fame  was  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  ff  1879,  1986 ; 
Dec.  Dig.  i8=>783i^.] 

2.  Cbiminal  Law  «=»539 — ^Evidence— Other  Pbocbedinos. 

In  such  prosecution,  the  admission  of  the  testimony  of  witnesses  given 
in  the  city  court  upon  the  trial  ot  defendant  under  an  accusation  of  crime 
not  involved  in  this  prosecution  was  error. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  1230 ;  Dec. 
Dig.  «=»539.1 

Appeal  from  Steuben  County  Court. 

Leo  Canale  was  convicted  of  an  offense  against  the  liquor  laws,  and 
he  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  MERRELL, 
FOOTE,  and  ROliSON,  JJ.  . 

Thos.  F.  Rogers,  of  Corning,  for  appellant. 

Claude  V.  Stowell,  of  Corning,  for  the  People. 

PER  CURIAM.  [1]  Upon  the  conclusion  of  the  evidence,  the 
court  having  ruled  that  the  only  issue  of  fact  to  be  determined  bjr  the 
jmy  was  that  of  permitting  gambling  upon  the  premises  where  liquor 
was  being  sold,  it  was  error  to  refuse  to  advise  the  jury  to  disre^rd 
the  evidence  of  acts  of  prostitution  and  of  maintaining  a  house  of  lU 
fame.  It  was  also  error  to  admit  in  evidence,  over  the  objection  and 
exception  of  the  defendant,  the  records  of  convictions  of  May  Wilson 

and  Grace  Ellis.  ,  .     j  ,    j     .. 

[2]  It  was  also  error  to  receive  m  evidence,  over  the  defendants 
objection  and  exception,  the  testimony  of  the  witnesses  given  in  the 
City  Court  upon  the  trial  of  the  defendant  under  an  accusation  of  a 
crime  not  involved  in  this  case.  The  judgment  of  conviction  of  the 
defendant  should  be  reversed  and  a  new  trial  granted. 

Judgment  of  conviction  reversed,  and  new  trial  granted. 
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(166  App.  Dlv.  962) 

EVANS  V.  CAKROIilik  County  Comptroller. 

(Supreme  0>urt,  Apellate  Division,  Fonrth  Department.    January,  1915.) 

(Tlebks  or  CouBTB  4=>12 — CoMPBRSATioN  or  CouNTT  CiXBK— Bkpsai,  of  Stat- 
ute. 

Laws  1913,  c.  367,  providing  that  county  clerks  may  appoint  special 
deputy  clerks,  whose  salary  shall  be  flsed  by  the  board  of  supervisors,  and 
paid  from  the  court  funds  of  each  count?,  or  from  an  appropriation  made 
therefor,  did  not  repeal,  by  ImpUcatioii  or  otherwise,  Laws  1898,  c.  10,  §  2, 
requiring  the  county  clerk  to  pay  the  court  deputies,  etc.,  from  the  salary 
provided  by  such  act 

[Ed.  Note.— For  other  cases,  see  Clerks  of  CSonrts,  (Tmt  Dig.  S  34 ;  Dec. 
Dig.  ««=9l2.] 

Appeal  from  Special  Term,  Oneida  Cottnty. 

Action  by  Edwin  J.  Evans  against  Jeremiah  H.  Carroll,  as  Comp- 
troller of  the  County  of  Oneida.  From  an  order  of  the  trial  court, 
plainti£F  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  MERRELL, 
FOOTE,  and  ROBSON,  JJ. 

Sholes  &  Norton,  of  Utica,  for  appellant 
John  D.  McMahon,  of  Rome,  for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  that  the  order  appealed 
from  should  be  affirmed,  but  not  upon  the  sole  groimds  upon  which 
the  learned  trial  justice  apparently  based  his  decision,  viz.,  that  the 
general  act  of  1913  violates,  not  only  section  28,  art.  3,  ofi  the  Consti- 
tution of  the  state  of  New  York,  prohibiting  the  granting  of  extra  com- 
pensation to  a  public  officer,  but  also  contravenes  subdivision  5,  §  12, 
of  the  county  law  (Consol.  Laws,  c.  11,  as  amended  by  Laws  1911,  c. 
359,  and  Laws  1913,  c.  742),  forbidding  the  increasing  of  the  salary  or 
compensation  of  an  officer  during  the  term  for  which  he  is  elected  or 
appointed,  although  such  would  undoubtedly  be  the  effect  of  such  legis- 
lation. The  general  act  of  1913  (chapter  367)  did  not,  we  think,  re- 
peal by  implication  or  otherwise  liie  special  act  of  1898'  (chapter  10, 
§  2)  so  far  as  the  county  clerk  is  required  to  pay  the  court  deputies 
and  all  other  employes  of  his  office  from  the  salary  provided  by  that 
statute,  and  that  the  said  special  act  still  remains  in  full  force  and  ef- 
fect. 

Order  affirmed,  without  costs. 
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ALLEN  ft  ARNINK  AUTO  RB3NTING  CO.  T.  UNITED  TRACTION  CO. 
(Albany  County  Court.    August  17,  1916.) 

1.  Dauaoes  ^s»157 — Issues  and  Pboof— Loss  Covebxd  bt  iNstmAROB. 

In  an  action  for  damages  to  an  automobile  in  a  collision  with  defend- 
ant's trolley  car,  evidence  that  the  automobile  was  insured  and  that  the 
insurance  had  been  paid  covering  the  damage  received  in  the  accident  was 
inadmissible;  the  pleadings  raising  the  question  whether  the  automobile 
owned  by  plaintiff  was  damaged  by  defendant's  negligence  and  the  extent 
of  such  damage,  and  not  whether  a  stranger  to  the  action  had  paid  the 
loss  sustained. 

[Kd.  Note. — For  other  cases,  see  Damages,  Cent  Hig.  {{  429-438;  Dec. 
Dig.  «=>157.] 

2.  Insurance  ©=>606 — Payment  of  Loss — Subbooation— Rights  of  Insubsr. 

An  Insurance  company  which  has  paid  for  damages  to  an  automobile 
injured  through  the  negligence  of  a  street  car  company  is  subrogated  to 
all  the  rights  of  the  owner  of  the  automobile. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  H  1604r-1511, 
1514-1616;   Dea  Dig.  <8=»606.] 

3.  Pleading  €=>260 — Amendmsni^-Facts  Ascebtained  at  TbIal. 

Where  defendant  In  an  action  for  damages  to  plaintiff's  automobile, 
sustained  in  a  collision  vrith  defendant's  street  car,  ascertains  on  cross- 
examination  of  plaintiff  that  the  damages  were  covered  by  insurance 
which  had  been  paid,  It  may,  under  Laws  1914,  c.  368^  g  166,  providing 
that  amendments  of  pleadings  may  be  allowed  at  any  time  to  promote  sub- 
stantial Justice,  amend  its  answer  and  enter  a  plea  in  abatement 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {  793;  Dec.  Dig. 
«=»260.] 

Appeal  from  City  Court  of  Albany. 

Action  by  the  Allen  &  Arnink  Auto  Renting  Company  against  the 
United  Traction  Company.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Visscher,  Whalen  &  Austin,  of  Albany,  for  appellant 
Patrick  C.  Dugan,  of  Albany,  for  respondent. 

ADDINGTON,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment of  the  City  Court  of  Albany,  dismissing  the  complaint  of  the 
plaintiff,  with  costs. 

The  action  was  brought  to  recover  $350  damages  which  plaintiff 
claims  it  sustained  by  reason  of  the  negligence  of  the  defendant  in  a 
collision  by  one  of  its  trolley  cars  with  an  automobile  of  the  plaintiflF 
on  River  street,  in  the  city  of  Troy,  N.  Y.,  on  the  27th  day  of  July, 
1913. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved 

"for  a  nonsuit  and  the  dismissal  of  the  complaint  on  the  ground  that  the 
plaintiff  has  been  paid  for  whatever  loss  was  sustained  by  reason  of  this  ac- 
cident ;  that  whatever  right  of  action  plaintiff  bad  has  been  subrogated.  Mo- 
tion granted." 

[  1  ]  The  motion  was  made,  and  the  complaint  was  dismissed  on  the 
following  evidence : 

"Q.  Did  you  have  any  insurance  on  this  car?  Mr.  Murphy:  I  object  to 
that  as  incompetent,  immaterial,  not  within  the  issues,  and  not  a  proper  sub- 
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Ject  for  cross-examination.  (Objection  overruled.  Plaintiff  excepts.)  A',  We 
did ;  yes,  sir.  Q.  Prior  to  tlie  comiuencement  of  this  action,  did  you  receive 
the  insurance  from  the  insurance  company  covering  the  damage  which  you 
claim  as  the  result  of  this  accident?  Mr.  Murphy;  Same  objeciion.  (Same 
ruling.    Plaintiff  excepts.)    A.  We  did  receive  our  money  for  this." 

The  only  question  presented  here  is  the  admissibility  of  the  fore- 
g^oing'  evid«nce.  It  has  been  repeatedly  held  that  this  evidence  is  in- 
competent and  inadmissible.  Merrick  v.  Brainard,  38  Barb.  574,  af- 
firmed 34  N.  Y.  208. 

In  the  Merrick  Case  reported  in  38  Barb,  supra,  the  court,  at  page 
589,  says : 

"ime  defendants'  counsel  further  insist  that  the  defendants  are  not  liable 
for  so  much  of  the  loss  sustained  by  the  sinking  of  the  vessel  as  was  covered 
by  Insurance.  The  defendants  did  not  insure,  nor  pay  for  insuring,  the  prop- 
erty, and  a  question  is  put  to  them  with  considerable  force,  by  what  right — ■ 
upon  what  principle — they  are  entitled  to  any  benefit  from  such  insurance. 

"I  Insure  my  furniture  in  my  house ;  a  person  either  willfully  or  negligently 
sets  it  on  fire ;  and,  when  I  demand  compensation  for  my  loss,  he  Insists  upon 
bis  right  to  deduct  the  amount  for  which  the  property  is  Insured.  To  say 
the  least  of  it,  the  claim  is  wanting  in  modesty.  But  it  is  said  that  if  I 
may  retain  the  insurance  money,  and  recover  the  value  of  the  goods  of  the 
wrongdoer,  I  am  the  gainer  by  the  accident.  If  I  am,  it  111  becomes  the 
wrongdoer  to  complain  of  it.  If  I  cannot  in  Justice  retain  more  than  the 
value  of  the  property,  which  of  the  three  parties  concerned  is  entitled  to  the 
benefit  of  the  deduction,  the  Injured  party,  the  wrongdoer,  or  the  insurance 
company?  Most  clearly  the  latter.  If  I  have  not  been  paid  by  the  Insurance 
company  before  I  collect  of  the  wrongdoer,  I  am  limited  In  the  amount  I  am 
entitled  to  demand  of  the  company  to  so  much  as  will,  in  addition  to  the  dam- 
ages recovered,  make  good  the  loss.  And,  if  I  have  been  already  paid,  the 
company  is  equitably  entitled  to  recover  so  much  of  the  damages  as  I  have 
received  over  and  ahove  my  actual  loss." 

Presiding  Judge  E.  Darwin  Smith,  in  a  case  in  the  Fourth  Depart- 
ment (Collins  V.  New  York  Central  &  Hudson  River  R.  Co.,  5  Hun, 
503,  affirmed  71  N.  Y.  609)  in  following  the  Merrick  Case  (at  page  506 
of  5  Hun),  says : 

"The  offer  to  show.  In  mitigation  of  damages,  that  the  plaintiff  bad  duly 
protected  herself  from  loss  by  Insurance  to  the  amount  of  $200,  and  had  re- 
ceived the  Insurance  money,  was  made  and  overruled  at  the  circuit,  and  the 
defendants'  counsel  excepted.  I  should  have  thought  this  evidence  admissible, 
as  held  by  Lord  Campbell  in  his  charge  to  the  Jury,  contained  in  a  note  to 
the  case  of  Pym,  Administratrix,  v.  Great  Northern  R.  R.  C!o.,  116  English 
Com.  Law,  401,  If  it  were  an  open  question ;  but  I  think  the  case  of  Merrick 
against  Brainard  requires  us  to  hold  otherwise.  I  cannot  conceive  upon  what 
principles  a  party  is  entitled  to  recover  in  damagos  a  greater  amount  than 
sutlicient  to  fully  indemnify  him  for  his  loss,  except  where  he  Is  entitled  to 
recover  punitive  damages  for  a  willful  wrong." 

In  an  action  to  recover  damages  to  plaintiff's  canal  boat,  alleged  to 
have  been  caused  by  defendant's  negligence,  evidence  on  the  part  of 
the  defendant  that  plaintiff  was  insured  and  had  received  the  amount  of 
his  loss  from  the  insurer  was  held  incompetent  Carpenter  v.  Eastern 
Transportation  Co.,  71  N.  Y.  574, 

In  the  latter  case,  at  page  579  of  71  N.  Y.,  the  court  says: 

"We  find  no  error  in  the  charge,  and  the  only  remaining  exceptions  relate 
to  rulings  upon  testimony.  Of  these  there  were  several,  which  have  been 
urged  on  the  argument. 
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"First.  To  the  refusal  of  the  Judge  to  allow  defendant  to  show  that  plain- 
tiff was  insured  and  had  received  the  amount  of  his  loss  from  the  insurance 
company.    The  ruling  was  correct" — citing  the  Merrick  Case,  supra. 

In  the  case  of  Brewster  v.  Silverstein,  133  N.  Y.  Supp.  473,  at  page 
474,  the  court  says : 

"The  defendant  was  permitted  to  show  that  the  plaintiff  had  insured  bis 
rents,  and  received  Indemnification  for  more  than  half  of  the  amount  of  bis 
December  and  January  rent  from  the  Insurance  company.  There  is  no  doubt 
but  that  the  admission  of  this  testimony  was  prejudicial  error.  The  fact  that 
the  plaintiff  has  received  payment  of  all  or  part  of  the  loss  sustained  can  be 
shown  neither  in  bar  nor  mitigation  of  damages  in  this  action" — citing  the 
Merrick  and  Collins  Cases. 

"The  defendant  claims  that  upon  payment  of  the  amount  of  loss  the  insur- 
ance company  became  subrogated  to  the  plaintiff's  rights.  •  •  •  He  falls, 
however,  to  point  out  how  any  such  question  is  relevant  upon  the  Issues  in 
this  action.  So  far  as  this  action  is  concerned,  the  testimony  was  absolutely 
immateriaL    Its  only  possible  effect  was  to  prejudice  the  Jury." 

See,  also,  Briggs  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  72  N.  Y.  26,  page  32. 

The  law  on  this  question  is  too  well  settled  to  require  any  further 
discussion.  Under  the  pleadings  in  this  case,  plaintiff  may  maintain 
its  action;  the  question  to  be  determined  being  not  whether  some 
stranger  to  the  action  paid  the  loss  it  sustained,  but  was  the  automo- 
bile, owned  by  plaintiff,  damaged  on  account  of  the  negligence  of  the 
defendant,  and  the  extent  of  such  damage. 

While  the  evidence  above  quoted  was  incompetent  imder  the  plead- 
ings, the  fact  remains  that  the  defendant  had  knowledge  that  the  auto- 
mobile was  insured,  and  that  the  plaintiff  received  the  money  for  the 
loss.  This  knowledge  was  obtained  by  the  cross-examination  of  plain- 
tiff  by  the  defendant. 

[2]  As  the  insurance  company  paid  the  loss,  it  was  subrogated  to  all 
the  rights  of  the  plaintiff.  Munson  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  in  which 
the  court  (32  Misc.  Rep.  282,  at  page  286,  65  N.  Y.  Supp.  848,  850) 
says: 

"It  was  said  by  Judge  Earl,  in  Piatt  v.  Richmond  Y.  R.  ft  G.  R.  R.  Co.,  108  N. 
X.  363  [15  N.  E.  303],  that,  where  goods  are  totally  lost  by  Are,  the  insurer,  up- 
on payment  of  the  loss,  becomes  subrogated  to  all  the  assured's  rights  of  action 
against  third  persons  who  have  caused  or  are  responsible  for  the  loss,  and 
the  insurer  has  the  right  of  subrogation  without  any  express  stipulation  to 
that  effect  in  the  policy  of  Insurance  as  a  contract  of  indemnity.  The  In- 
surance company  has  the  right  of  action  against  the  defendant  in  proportion 
to  the  sum  paid  by  him,  not  only  in  the  case  of  a  total  loss,  but  likewise  In 
the  case  of  a  partial  loss." 

[3]  When  the  defendant  learned  the  fact,  as  it  did  on  this  trial 
from  its  own  cross-examination,  that  the  insurance  company  had 
paid  the  damages  sustained  by  plaintiff,  defendant  could  have  protect- 
ed itself  against  any  further  litigation. 

In  the  case  of.  Steinbach  v.  Prudential  Ins.  Co.,  172  N.  Y.  471,  at 
page  480,  65  N.  E.  281,  at  page  284,  in  a  dissenting  opinion.  Judge 
Haight  says : 

"The  defendant  alone  is  affected  by  the  Judgment.  It  may,  under  some 
remote  contingency,  be  required  to  pay  this  insurance  again.  But  this  in- 
surance company  is  not  an  infant  or  ward  of  the  court.   It  Is  fully  able  to  take 
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care  of  Its  own  Interests,  and  we  need  not  be  concerned  therewith.  It  had 
the  right  to  save  itself  from  double  liability  by  raising  the  question  of  defect 
of  parties  by  demurrer  or  answer,  but  it  did  not  see  flit  to  do  so.  Instead,  it 
proceeded  with  the  trial.    It  could  have  protected  itself." 

The  defendant  here  had  notice  of  the' payment  by  the  insurance 
company  from  the  best  source  obtainable.  If  the  first  notice  it  had 
of  such  payment  was  on  the  cross-examination  of  the  plaintiff,  it  then 
could  have  protected  itself  by  asking  relief  under  a  provision  of  the 
act  of  the  City  Court,  as  follows : 

"Sec.  166.  Amendment  of  Pleadings.  The  court  must  upon  application,  al- 
low a  pleading  to  be  amended,  at  any  time,  if  substantial  Justice  will  be  pro- 
moted thereby."    Laws  of  1914,  a  368 

— and  allege  the  payment  of  the  loss  to  plaintiff  by  the  insurance 
company. 

See,  also,  sections  499  and  756  of  the  Code  of  Civil  Proceedure. 

When  the  defendant  obtained  the  information  on  the  trial  that  the 
loss  was  paid  by  the  insurance  company,  under  the  foregoing  pro- 
vision of  the  City  Court  Act,  he  could  have  moved  to  amend  his 
answer,  and  entered  a  plea  in  abatement. 

In  the  case  of  Spooner  v.  D.  L.  &  W.  R.  R.  Co.,  115  N.  Y.  22, 
at  page  30,  21  N.  E.  696,  the  court  says : 

"At  the  close  of  plalntlfTs  case,  the  defendant  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  the  action  was  not  brought  in  the  name  of  the 
real  party  in  Interest  The  motion  was  denied  and  there  was  an  exception. 
No  such  objection  had  been  taken  by  demurrer  or  answer.  If  it  was  appar- 
ent upon  the  face  of  the  complaint,  It  could  have  been  reached  by  demurrer, 
for  there  would  have  been  a  defect  of  parties.  Otherwise  It  is  new  matter  to 
be  pleaded  in  the  answer,  and,  if  not,  no  such  issue  was  raised  and  no  such 
question  can  be  tried.  Smith  v.  Hall,  67  N.  Y.  50.  The  objection  was  on© 
which,  if  taken  in  proper  season,  could  have  been  obviated  by  -a.  very  simple 
and  purely  formal  amendment,  and  when  not  taken  by  either  demurrer  or 
answer  must  be  deemed  to  have  been  waived  and  may  be  disregarded.    •    •    • 

"The  complaint,  however,  stated  a  cause  of  action  in  favor  of  the  infant, 
averring  a  wrong  done  to  her  and  damages  suffered  by  her,  and  so  Indicating 
that  she  was  the  real  plaintiff  appearing  by  her  guardian  ad  litem.  The  de- 
fendant was  not  misled.  The  answer  correctly  interpreted  the  meaning  of  the 
complaint  in  spite  of  the  informality  of  its  title,  for  the  defense  was  rested 
upon  a  denial  of  the  negligence  alleged  and  an  assertion  of  contributory  neg- 
ligence on  the  part  of  the  infant  The  formal  defect  in  the  title  was  therefore 
properly  disregarded  when  raised  at  the  close  of  the  plaintiff's  case,  and  the 
trial  court  was  Justified  in  construing  the  complaint  as  setting  out  a  cause  of 
action  in  the  name  and  behalf  of  the  infant  appea.rlng  by  her  guardian." 

See,  also.  Bank  v.  Mahon,  38  App.  Div.  198,  56  N.  Y.  Supp.  566 ; 
Perkins  v.  Stimniel  et  al.,  114  N.  Y.  359,  21  N.  E.  729,  11  Am.  St.  Rep. 
659. 

"The  objection  is  really  not  one  to  the  Jurisdiction  of  this  court,  but  to 
the  legal  capacity  of  the  plaintiff  to  sue;  and,  under  the  provisions  of  our 
Code,  which  require  that  such  an  objection  should  be  taken  by  demurrer  or' 
answer,  I  am  Inclined  to  the  opinion  that  the  defendants  have  waived  the 
same."  Pyro-Gravure  Co.  v.  Geo.  Staber  et  al.,  30  Misc.  Rep.  668,  at  i»age 
659,  64  N.  T.  Supp.  520,  at  page  521 ;   Code  of  C.  P.  i{  488,  498,  499. 

In  the  Munson  Case,  supra,  the  court,  at  page  284  of  32  Misc.  Rep., 
at  page  849  of  65  N.  Y.  Supp.,  says: 
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"It  was  held  In  the  case  of  Chapman  v.  rorbes,  123  N.  T.  539  [26  N.  B.  31 
If  the  necessary  parties  are  not  present  defendant  may  take  advantage  of  that 
fact  by  plea  In  abatement,  or  lie  may  set  np  any  equitable  defense  showing 
the  absence  of  necessary  parties,  which,  If  established,  will  entitle  him  to  a 
nonsuit  or  to  a  verdict  In  bis  favor,  but  he  cannot  compel  the  plaintiff  by 
motion  to  bring  In  such  other  parties." 

The  language  of  the  court  in  the  Chapman  Case,  supra,  is : 

"If  the  necessary  parties  were  not  present,  the  defendant  could,  by  plea  In 
abatement,  take  advantage  of  that  fact.  The  Judgment  for  the  defendant  on 
such  a  plea,  whether  on  on  Issue  of  fact  or  of  law,  was  that  the  plaintiff's 
•writ  be  quashed.' "  Chapman  v.  Forbes,  123  N.  X.  632,  at  page  637,  26  N.  E. 
3,  at  page  5. 

See,  also,  section  756  of  the  Code  of  C.  P. 

The  City  Court  was  in  error  in  admitting  the  evidence  in  question, 
and,  while  it  is  not  necessary  for  the  purpose  of  deciding  this  appeal, 
I  have  briefly  pointed  out  how  the  question  of  payment  to  the  plaintiff 
by  the  insurance  company  of  the  loss  it  sustained  may  be  raised  and 
hence  secure  a  proper  disposition  of  the  case  and  avoid  a,  multiplicity 
of  suits. 

The  judgment  of  nonsuit  and  the  dismissal  of  plaintiff's  complaint 
for  the  reasons  stated  is  reversed,  and  a  new  trial  directed  to  be  had 
in  the  City  Court  of  Albany,  on  the  30th  day  of  August,  1915,  with 
costs  to  plaintiff  to  abide  the  event 


In  re  CRERAND'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    June  29,  1914.) 

Taxatton  €=s885 — iNHEaiiTANCB  Tax— Value  of  Cobfohation'b  Assbtb— D«- 
DtJcnoN  or  SAiJisr  from  Pbobits. 

Where  the  corporation  which  decedent  managed,  and  whose  entire  stot^ 
he  owned,  showed  a  profit  of  $18,000  for  each  of  the  five  years  preceding 
decedent's  death,  in  addition  to  the  $5,000  per  year  drawn  by  decedent,  a 
fair  allowance  might  be  made  to  decedent  by  way  of  salary  for  his  man- 
agement in  reduction  of  profits,  and  where  one  half  was  so  allowed,  the 
remaining  half  stood  as  the  value  of  the  good  will  of  the  corporation, 
which  amount,  odded  to  the  value  of  its  tangible  assets,  gave  the  value  of 
all  the  corporation's  assets,  on  which  the  transfer  tax  should  be  assessed. 
[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {{  1714-1721 ;  Dec. 
Dig.  <8=»85)5.] 

In  the  matter  of  the  estate  of  William  F.  Crerand.  Appeal  by  the 
executrix  from  the  transfer  tax  appraiser's  report  and  the  order  en- 
tered thereon.  Order  fixing  tax  reversed,  and  appraiser's  report  remit- 
ted to  him  for  correction. 

See,  also',  158  App.  Div.  930,  143  N.  Y.  Supp.  1111. 

Thomas  E.  Rush,  of  New  York  City  (Thomas  A.  S.  Beattie,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

Earle  &  Russell,  of  New  York  City  (George  W.  Olvany,  of  New 
York  City,  of  counsel),  for  petitioner. 

OOHALAN,  S.  This  is  an  appeal  by  the  executrix  from  the  trans- 
fer tax  appraiser's  report  and  the  order  entered  thereon,  on  three 
grounds,  two  of  which  have  since  been  abandoned,  leaving  the  third 
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ground,  namely,  the  valuation  of  the  corporalion  known  as  William  F. 
Crerand  &  Co.,  to  be  disposed  of. 

The  decedent  died  the  owner  of  the  entire  stock  of  this,  a  corpor- 
ation engaged  in  the  business  of  publishing  two  trade  journals.  The 
appraiser  ftxed  the  value  of  this  good  will  at  the  sum  of  $100,000,  bas- 
ing this  on  the  profits  for  the  five  years  preceding  decedent's  death  at 
an  average  of  $20,000  per  year.  The  appraiser  s  finding  in  this  re- 
spect was  incorrect.  On  the  testimony  the  profits  should  have  been 
$18,000  for  each  of  these  years,  or  $90,000.  The  executrix  entered 
into  a  contract  to  sell  the  corporation  for  $125,000.  This  resulted  in 
the  payment  of  $15,000  by  the  person  with  whom  the  contract  was 
made,  and  a  default  as  to  the  payment  of  the  balance,  which  was  to 
have  been  from  the  earnings  of  the  corporation  for  a  period  of  years. 
The  assets  of  the  corporation,  as  well  as  its  good  will,  only  realized 
the  sum  so  paid  and  the  further  sum  of  $5,000,  which  was  received 
from  the  sale  of  one  of  the  two  papers  published  by  "the  corporation. 

An  examination  of  the  report  and  proofs  thereto  annexed  convinces 
me  that  a  fair  allowance  to  the  decedent  by  way  of  salary  for  his  man- 
agement of  the  corporation  for  the  five  years  preceding  his  death 
should  be  made.  Matter  of  Rees.  208  N.  Y.  590,  102  N.  E.  1112;  Mat- 
ter of  Bach,  147  N.  Y.  Supp.  229.  From  the  testimony  herein  I  think 
this  allowance  in  this  case  ought  to  be  at  the  rate  of  at  least  one-half 
of  the  profits  for  the  period  in  question.  These  were,  as  above  stated, 
$90,000,  to  which  should  be  added  $25,000,  the  amount  drawn  by  Mr. 
Crerand  for  said  years  at  the  rate  of  $5,000  per  year,  making  in  all 
$115,000.  One  half  of  this  going  to  decedent  as  salary  leaves  the  other 
half,  $57,500,  an  average  profit  of  $11,500  for  each  of  the  five  years, 
as  the  value  of  the  good  will  of  the  corporation.  This  amount,  added 
to  the  value  of  the  tangible  assets,  to  wit,  $21,297.01,  gives  $78,797.01 
as  the  value  of  all  the  assets  of  the  corporation. 

The  order  fixing  tax  will  be  reversed,  and  the  appraiser's  report  re- 
mitted to  him  for  correction  as  indicated. 


(90  Mlac.  Bep.  621) 

In  re  BOOS'  ESTATB. 

(Surrogate's  Court,  Bronx  County.    May,  1915.) 

1.  Taxation  «=»89B — Transfeb— Valvatio;!?— Cobporations  —  Subplvs     Bi- 

SEBVK. 

In  arriving  at  the  cash  value  of  shares  of  capital  stock  of  a  corpora- 
tion owned  by  decedent  for  purposes  of  fixing  the  transfer  tax,  the  amount 
of  a  surplus  reserve,  set  aside  to  cover  losses  from  bad  debts  and  other 
contlngenciee,  was  properly  Induded,  where  there  was  no  proof  of  bad 
debts. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  H  1714-1721 ;  Dec. 
Dig.  <8=»8&5.] 

2.  Taxation   ®=>895 — Transfeb  Tax — Valuation— Goon  Will — Deduction 

or  Salakt  from  Profits. 

In  fixing  the  cash  value  of  decedent's  shares  of  stock  In  a  corporation 
subject  to  the  transfer  tax,  the  good  will  of  the  corporation's  business 
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Is  subject  to  a  tax;  and.  where  the  president  and  decedent,  the  rice  pres- 
ident and  treasurer  of  the  corporation,  together  owning  the  majority  of 
Its  stock,  did  not  draw  salaries  commensurate  with  their  services  and  al- 
lowed the  difference  between  what  they  received  and  what  they  should 
hare  received  to  accumulate  as  profits,  a  fair  deduction  from  the  apparent 
profits  as  a  salary  for  services  was  proper  In  fixing  the  value  of  the  good 
will;  and  the  fair  valuation  of  the  stock  was  the  book  value  thereof, 
without  any  assessment  for  the  good  will,  shown  to  be  of  no  value,  which 
was  also  about  the  market  price  thereof,  plus  the  allowance  made  as  a 
part  of  the  corporation's  surplus  reserve  and  a  dividend  subsequent  to 
decedent's  death. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  1714-1721 ;  Dec. 
Dig.  <g=s>895.] 

In  the  matter  of  the  appraisal,  under  the  Transfer  Tax  Law  (Consol. 
Laws,  c.  60),  of  the  Estate  of  Charles  L.  Roos,  deceased.  From  an 
order  fixing  the  cash  value  of  decedent's  property,  subject  to  transfer 
tax,  the  executrix  appeals.  Report  remitted  to  appraiser  for  correc- 
tion. 

Man  &  Man,  of  New  York  City,  for  appellant. 
John  Boyle,  Jr.,  of  New  York  City,  for  respondent  State  Comp- 
troller. 

SCHULZ,  S.  The  executrix  appeals  from  an  order  fixing  the  cash 
value  of  the  property  of  the  decedent,  the  transfer  of  which  is  subject 
to  the  tax  imposed  by  the  act  relating  to  taxable  transfers.  Tax  Law, 
art.  10,  §  232,  being  Laws  of  1909,  c.  62,  and  constituting  Consol.  Laws, 
c.  60. 

The  decedent  at  the  time  of  his  death  was  a  stockholder  and  office- 
holder of  the  corporation  known  as  William  S.  Hedges  &  Co.  The 
capital  stock  of  this  corporation  consisted  of  2,000  shares,  having  a  par 
value  of  $100  each,  of  which  the  holding  of  the  decedent  amounted  to 
635  shares.  About  1,100  shares  were  owned  by  the  president  of  the 
company,  and  the  remaining  shares  were  owned  in  various  amounts  by 
three  other  stockholders  of  the  corporation.  All  of  the  stockholders 
of  the  corporation  were  also  officers  of  the  corporation  and  were 
actively  engaged  in  its  business. 

[1]  In  arriving  at  the  value  of  the  said  shares  of  stock  for  purposes 
of  taxation,  the  appraiser  declined  to  permit  a  deduction  of  $20,000, 
called  a  "surplus  reserve"  and  being  a  deduction  of  10  per  cent  from 
the  face  value  of  the  assets,  and  be  also  placed  a  value  on  the  good  will 
of  the  business  of  the  corporation  and  by  so  doing  assessed  each  share 
of  stock  owned  by  the  decedent  at  $159.61. 

The  appellant  raises  two  questions  on  her  appeal.  She  claims  that 
it  was  an  error  to  include  the  said  $20,000  in  arriving  at  a  valuation  of 
the  shares  of  stock  of  the  corporation,  and  that  it  was  also  error  on  the 
part  of  the  appraiser  to  place  any  value  upon  the  so-called  good  will  of 
the  business.  The  amount  fixed  as  a  possible  depreciation  in  the  value 
of  the  stock  and  to  cover  losses  due  to  bad  debts  and  other  contingent 
causes  was,  no  doubt,  a  wise  precaution  adopted  to  ascertain  a  con- 
servative value  of  the  property  of  the  corporation;  but  there  is  no 

'or  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Ker-Numbered  DlKests  *  Indexaa 


Digitized  by 


Google 


Sur.  Ct.)  IN  BE  boos'  BSTATB  9il 

proof  that  there  was  any  depreciation  in  the  value  of  the  stock,  or  that 
there  were  any  bad  debts  or  contingent  losses  other  than  those  for  which 
allowance  has  been  made,  and  the  arbitrary  deduction  of  this  amount 
from  the  assets  of  the  corporation  is  therefore  not  justified  in  my 
opinion. 

[2]  The  corporation  was  engaged  in  buying  and  selling  pearls  and 
precious  stones  and  conducted  almost  exclusively  a  wholesale  trade, 
the  testimony  being  that  only  15  per  cent,  of  the  sales  were  made  at  the 
place  of  business  of  the  corporation.  Its  president  received  a  salary 
of  $5,000  a  year.  The  decedent,  who  was  vice  president  and  treasurer, 
received  a  salary  in  1912  of  $3,200,  and  in  1913  a  salary  of  $2,933.32. 
The  second  vice  president  received  a  salary  of  $7,314.81  in  1912  and 
$7,752.70  in  1913.  The  secretary  received  a  salary  of  $5,828.70  in 
1912  and  $5,938.17  in  1913,  and  the  assistant  secretary  received  a  salary 
of  $3,500  in  the  year  1912  and  $4,200  in  1913.  The  appraiser  in  ar- 
riving at  the  good  will  of  the  business  took  the  profits  of  the  last  three 
years  and  dwiucted  therefrom  the  interest  on  the  average  working 
capital  at  6  per  cent,  per  annum  from  that  time  and  made  an  allowance 
of  loss  for  bad  debts,  and  thereby  arrived  at  the  figure  $42,915.69  as 
the  value  of  the  good  will,  amounting  to  $21.46  per  share. 

That  the  good  will  of  a  business,  if  such  there  be,  is  subject  to  a 
tax,  I  think  is  settled.  Matter  of  Vivanti,  138  App.  Div.  281,  122  N.  Y. 
Supp.  954;  Id.,  146  App.  Div.  942,  131  N.  Y.  Supp.  1148;  affirmed 
206  N.  Y.  656, 99  N.  E.  1 119 ;  Matter  of  Ball,  161  App.  Div.  79, 146  N. 
Y.  Supp.  499;  Matter  of  Keahon,  60  Misc  Rep.  508,  113  N.  Y.  Supp. 
926. 

The  appellant  claims,  however,  that  the  appraiser  erred  in  arriving  at 
his  valuation  for  good  will,  because  the  president  and  the  decedent 
owned  the  bulk  of  the  stock,  and  for  that  reason  did  not  draw  salaries 
which  were  proper  compensations  for  their  respective  services,  but 
permitted  the  difference  between  what  they  did  receive  as  a  salary  and 
what  they  should  have  received  to  accumulate.  The  subordinate  offi- 
cers of  the  corporation  owning  but  a  small  amount  of  stock,  she  claims, 
drew  about  what  their  services  were  worth.  The  testimony  is  that 
the  value  of  the  services  rendered  by  the  president  was  at  least  $15,000 
a  year,  and  that  if  he  had  drawn  the  same  instead  of  allowing  it  to  ac- 
cumulate, and  the  decedent  had  been  paid  a  salary  commensurate  with 
the  service  rendered  by  him  instead  of  permitting  a  like  accumulation, 
the  profits  would  thereby  have  been  materially  less,  and  the  good  will  of 
the  business,  calculated  upon  a  basis  of  profit,  .would  be  valued  at 
nothing. 

The  corporation,  was  a  close  one.  The  stock  was  not  listed,  and 
no  sales  of  it  had  ever  occurred  prior  to  the  death  of  the  decedent, 
other  than  those  when  the  corporation  was  originally  formed.  Where 
such  a  condition  obtains,  it  is  difficult  to  fix  the  value  of  the  stock, 
and  it  is  often  possible  to  get  at  it  only  by  ascertaining  the  value 
of  the  property  which  it  represents  (Matter  of  Jones,  172  N.  Y.  575, 
65  N.  E.  570,  60  L.  R-  A.  476),  and  even  then  it  can  be  ascertained 
only  with  reasonable  certainty  (Matter  of  Rees,  208  N.  Y.  590,  102 
N.  E.  1112,  ailirming  order  of  surrogate  without  opinion). 
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After  the  death  of  the  decedent,  however,  and  within  a  few  months 
thereafter,  the  executrix  sold  57  of  the  635  shares  that  had  been 
owned  by  the  decedent  to  three  of  the  other  stockholders  of  the  cor- 
poration at  $120  per  share.  The  testimony  is  that  this  amount  was 
the  fair  and  reasonable  market  value  of  the  stock  at  that  time,  and, 
if  nothing  occurred  to  depreciate  the  value  of  the  stock  between  the 
death  of  the  decedent  and  the  date  of  the  sale,  it  is  fair  to  assume  that, 
if  the  sale  price  was  the  fair  and  reasonable  value  of  the  stock  at 
the  time  of  sale,  it  was  also  the  fair  and  reasonable  vfilue  at  the  date 
of  the  death  of  the  testator.  It  is  conceded  by  the  appellant,  however, 
that  between  the  date  of  the  death  of  the  testator  and  of  the  sale 
a  dividend  of  4  per  cent,  was  paid,  and  it  is  ut^ed  upon  her  behalf 
that  the  value  of  the  said  shares  should  therefore  have  been  assessed 
for  purposes  of  taxation  at  $124.  This  figure  was  arrived  at  after 
the  deduction  of  10  per  cent,  from  the  book  value,  being  a  propor- 
tionate share  of  the  "surplus  reserve"  of  $20,000  above  referred  to, 
and  without  such  deduction  the  petitioner  concedes  that  the  book  value 
of  the  shares  was  about  $138  per  share.  The  reason  given  by  the 
petitioner,  however,  for  the  apparent  profits  upon  which  the  appraiser 
bases  his  valuation  of  good  will,  namely,  that  the  two  main  stock- 
holders failed  to  draw  salaries  commensurate  with  the  services  ren- 
dered by  them  and  permitted  the  difference  between  what  they  earned 
and  what  they  received  to  accumulate  and  thus  appear  as  profit,  when 
in  truth  and  in  fact  it  was  not  profit  but  represented  the  salaries 
of  the  two  respective  officers,  seems  reasonable  to  me,  particularly 
so  when  viewed  in  the  light  of  the  salaries  paid  to  subordinate  officers 
who,  as  shown  by  the  testimony,  rendered  no  more  valuable  services 
to  the  corporation  than  did  the  two  main  stockholders  and  officers 
thereof.  A  fair  deduction  f ix)m  apparent  profits  as  a  salary  for  serv- 
ices rendered  seems  to  be  justified.  Matter  of  Crerand,  154  N.  Y. 
Supp.  938. 

Considering  the  nature  of  the  business,  before  alluded  to,  the  tes- 
timony as  to  such  good  will  given  by  the  witness  and  making  an 
allowance  for  salaries  to  the  president  and  to  the  vice  president  and 
treasurer,  for  their  services,  I  reach  the  conclusion  that  the  good- 
will was  of  no  value.  If  I  am  right  in  my  conclusions,  it  follows 
that  the  appraiser  should  not  have  added  the  item  of  $21.46  to  each 
share  as  representing  a  proportionate  part  of  such  good  will.  I  am 
of  the  opinion  that  a  fair  valuation  of  these  shares  for  purposes  of 
taxation  should  have  been  fixed  at  the  sum  of  $138.15  per  share,  be- 
ing the  book  value  thereof,  without  any  assessment  for  good  will,  and 
being  also  about  the  sale  price  thereof,  plus  the  allowance  made  as 
a  part  of  the  "surplus  reser\'e"  and  plus  the  dividend  declared  after 
the  death  of  the  testator. 

The  report  is  therefore  remitted  to  the  appraise  for  correction  in 
accordance  with  this  opinion. 

Report  remitted  to  appraiser  for  correction. 
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In  re  BURGHEIMER'S  ESTATE. 

(Snrrogate'8  Conrt,  New  York  County.    Angxist  18,  1915.) 

Taxation  €=>895 — Tkansfeb  Taxis— Pbopkrty  Liablb— Partnership — Goon 

WttL. 

A  daxise  In  the  will  of  a  member  of  a  partnership  made  in  pursuance 
of  an  agreement  with  his  partner,  who  was  Ms  brother,  and  who  was  to 
make  a  similar  wiU,  that  upon  testator's  death  the  partnership  should 
not  be  dissolved,  but  that  testator's  interest  should  be  determined  within 
a  certain  time,  and  tliat  nothing  should  be  paid  by  bis  estate  for  the 
good  will  or  firm  name,  did  not  Justify  the  transfer  tax  appraiser  in  find- 
ing that  there  was  no  good  wUl,  since  the  testator  cannot  through  tes- 
tamentary disposition  reduce  a  substantial  asset  of  his  estate  to  nothing 
and  thereby  escape  its  taxation. 

[Ed.  Mote.— For  other  cases,  see  Taxation,  Cent  Dig.  i{  1714-1721; 
Dec  Dig.  <8=»895.] 

Proceedings  to  determine  the  transfer  tax  on  the  estate  of  Benjamin 
Burgheimer.  From  an  order  confirming  the  transfer  tax  appraiser's 
report,  the  State  Comptroller  appeals.  Order  vacated,  and  report  re- 
manded. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton  and 
Alexander  Otis,  both  of  New  York  City,  of  counsel),  for  State  Comp- 
troller. 

Otto  a:  Samuels,  of  New  York  City  (Ralph  H.  Blum,  of  New  York 
City,  of  counsel),  for  respondent. 

FOWLER,  S.  The  decedent  died  October  8,  1913.  His  will  con- 
tained this  provision : 

"In  case  I  am  a  member  of  the  copartnership  firm  of  B.  &  J.  Burgheimer, 
then  it  is  my  will  and  intention  that  said  copartnership  shall  not  be  dissolved 
by  my  demise,  but  that  the  surviving  member  of  that  firm  shall  continue  the 
business  until  the  following  July  1st  or  January  1st,  whichever  day  first  ar- 
rives, when  stock  shall  be  taken  in  the  same  manner  as  we  have  been  accus- 
tomed to  take  stock,  and  the  amount  of  my  interest  determined,  but  nothing 
shall  be  paid  by  my  estate  for  the  good  will  or  firm  name." 

The  transfer  tax  appraiser's  finding  was  that  decedent  had  no  good 
will  as  a  partner  in  said  firm,  and  an  order  was  entered  confirming  the 
appraiser's  report.  The  State  Comptroller  appeals  from  said  report 
and  order  because  of  this  finding,  and  on  the  further  ground  that  the 
said  good  will  was  not  worth  less  than  $25,000. 

The  testimony  shows  that  decedent  and  his  partner,  who  was  his 
brother,  had  orally  agreed  that  in  the  event  of  either  dying  nothing 
should  be  paid  by  the  survivor  for  the  good  will  or  firm  name  of  said 
business,  and  in  addition  it  was  agreed  that  wills  should  be  made  by 
each  partner  containing  this  provision.  It  is  claimed  this  agreement 
was  carried  out  and  the  wills  made.  It  should  be  noted  that  the  will 
which  it  was  stated  was  made  by  the  surviving  partner  was  not  intro- 
duced in  evidence.  The  clause  in  decedent's  will  above  set  forth,  it  is 
claimed,  is  a  result  of  that  agreement,  and  that  upon  that  clause  it  is 
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evident  that  the  appraiser  based  his  finding  that  the  good  will  of  said 
firm  had  no  existence. 

An  agreement  between  partners  as  to  the  devolution  of  the  good  will 
of  their  business  on  the  death  of  either  does  not  prove  that  there  is  no 
"good  will."  Nor  does  it  perhaps  bind  the  state,  not  a  party  to  the  un- 
derstanding. The  transfer  tax  statute  provides  that  property  owned 
by  a  decedent  at  the  time  of  his  death  is  subject  to  a  tax.  This  provi- 
sion is  subject  to  certain  exemptions  which  do  not  apply  in  this  partic- 
ular case.  Undoubtedly  the  decedent  died  owning  an  interest  in  the 
good  will  and  firm  name  of  the  copartnership  above  mentioned.  Con- 
sequently the  good  will  formed  a  part  of  his  estate  as  an  asset.  I  fail 
to  find  any  precedent  by  which  testator,  through  the  operation  of  his 
last  will  and  testament,  would  be  able  to  reduce  to  nothingness  a  sub- 
stantial asset  of  his  estate  and  thus  escape  its  proper  taxation.  I  have 
examined  the  authorities  submitted  by  the  respondent  and  do  not  think 
that  they  determine  a  fcgal  finding  different  from  that  which  I  have 
expressed.  The  value  of  the  good  will  and  firm  name  does  not  appear 
to  have  been  very  clearly  developed  before  the  appraiser.  This  ques- 
tion should  be  resubmitted  to  him  for  further  testimony  and  report. 

The  appeal  is  therefore  sustained,  and  the  order  heretofore  entered 
should  be  vacated  and  the  matter  remitted  to  the  transfer  tax  appraiser 
for  the  purpose  of  taking  further  testimony  as  to  the  value  of  the  said 
good  will  and  firm  name.  Settle  order  on  notice  sustaining  appeal, 
vacating  order  fixing  tax  and  remitting  report  to  appraiser  for  the  pur- 
pose of  taking  testimony  as  to  the  value  of  the  good  will  and  firm  name 
of  the  copartnership  oi  which  decedent  had  been  a  member. 
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COUCH  V.  AEMORY  COMMISSION  OF  THIRD  BBIOADB  DIST.  OF 

NBW  YORK. 

(Sapreoie  Conrt,  Special  Term,  Westcbester  County.    Angnst  25,  1915.) 

1.  IrliNKS  AND  MiNKKAxa  «=>49 — Advkbbx  Possessiozt. 

Where  an  owner  of  the  surface,  who  was  also  one  of  the  tenants  In  com- 
mon of  the  mines  and  minerals  therein,  conveyed  the  whole  of  the  prop- 
erty to  one  who  recorded  his  deed,  took  possession  of  the  entire  proper- 
ty, and  hy  himself  and  his  successors  continued  In  exclusive  possession 
under  snch  claim  of  title  for  more  than  20  years  prior  to  petitioner's 
acquisition  of  title  thereto,  and  operated  the  only  mine  upon  the  prop- 
erty, the  petitioner  had  a  perfect  title  to  the  whole  of  the  premises  by 
adverse  possession,  as  title  to  mines  and  minerals  may  be  acquired  by  ad- 
verse possession,  not  only  by  the  owner  of  the  surface,  but  by  one  having 
no  Interest  in  the  surface. 

[Ed.  Notfe — For  other  cases,  see  Mines  and  Minerals,  Cent.  Dig.  {  135 ; 
Dec.  Dig.  i8=s»49.] 

2.  Tbitarct  in  Cokuon  ®=»16 — AnvEBaK  Possession — Oubtir  of  Cotenants. 

Under  a  deed  by  the  owner  of  the  surface,  who  was  also  a  tenant  In 
common  of  the  mines  and  minerals,  assuming  to  convey  the  whole  prop- 
erty to  one  who  recorded  his  deed  and  entered  into  possession,  and  as- 
sumed to  take  the  entire  estate,  the  possession  of  the  grantee  and  hla 
successors  in  title,  supplemented  by  their  working  of  the  only  known 
mine  on  the  premises  for  over  20  years,  operated  as  an  ouster  of  the 
grantor's  cotenants  in  the  mines  and  minerals,  and  constituted  adverse 
possession  thereof,  barring  the  rights  of  such  tenants  in  common. 

[Ed.  Note. — For  other  cases,  see  Tenancy  In  Common,  Ceat.  Dig.  gi 
42-52;  Dec.  Dig.  •e=9l6.] 

8.  EuiNXNT  DouAiN  «=»168— AFPBAI8AI/— NonoE  to  Pasties — Stattttb. 

Under  Laws  1914,  c.  273,  providing  for  the  state's  acquisition  of  real 
property  for  military  and  naval  purposes,  making  a  reapproprlatlon 
therefor,  and  providing  that.  If  the  Armory  Commission  was  not  able  to 
serve  a  notice  of  appropriation  upon  the  owner  of  any  property  taken, 
it  might  serve  such  notice  by  filing  It  with  the  county  cleric,  it  was  not 
necessary  that  the  commission,  before  applying  for  the  appointment  of 
commissioners  of  appraisal  to  determine  the  compensation  for  land  taken 
from  petitioner,  have  additional  time  to  ascertain  the  names  of  other 
owners. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Gent.  Dig.  S  461; 
Dea  Dig.  <&3>16&.] 

Applicati(m  by  Franklin  Couch  for  mandamus  ccmipelling  the  Armory 
Commission  of  the  Third  Brigade  District  of  the  State  of  New  York 
to  apply  for  the  appointment  of  commissioners  of  appraisal  to  fix 
compensation  for  lands  taken  pursuant  to  Laws  1914,  c  273.  Appli- 
cation granted. 

Clifford  Couch,  of  Peekskill,  for  petitioner. 
E.  E.  Woodbury,  Atty.  Gen.,  for  respondent 

TOMPKINS,  J.  This  is  a  motion  for  a  writ  of  mandamus  di- 
recting the  Armory  Commission  of  the  Third  Brigade  District  to  ap- 
ply for  the  appointment  of  commissioners  of  appraisal  to  determine 
the  amount  to  be  paid  the  petitioner  for  lands  taken  on  June  17,  1914, 
pursuant  to  the  provision  of  chapter  273  of  the  Laws  of  1914.    The 

4s3For  other  cases  see  same  topic  ft  KST-NUMBER  In  all  K«r-Numbered  DlEests  ft  Indexes 
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only  objection  raised  to  tlie  motion  is  that  the  petitioner  is  not  the 
owner  of  the  whole  estate  in  the  mines  and  minerals,  if  any,  in  such 
property,  and  that  therefore  it  is  necessary  that  the  Armory  Commis- 
sion should  have  additional  time  in  which  to  try  to  ascertain  the  names 
of  such  other  owners. 

[1]  Gen.  Pierre  Van  Cortlandt,  the  owner  of  the  surface  of  front 
lot  No.  10,  of  the  manor  of  Cortlandt,  generally  known  as  the  "Anthony 
Nose  tract,"  and  also  one  of  the  tenants  in  common  of  the  "mines 
and  minerals"  therein,  the  premises  in  question  being  a  part  of  such 
tract,  in  April,  1843,  conveyed  the  whole  of  such  property  to  his  son. 
Col.  Pierre  Van  Cortlandt,  whereupon  the  latter  recorded  his  deed 
and  took  possession  of  the  entire  property,  and  by  himself  and  his 
successors  in  title,  have  continued  in  possession  thereof  under  such 
claim  of  title,  exclusive  of  any  other  rights  for  over  70  years,  and  for 
more  than  20  years  prior  to  the  petitioner's  acquisition  of  title  oper- 
ated the  only  known  mine  upon  such  property.  Under  such  circum- 
stances the  petitioner's  title  to  the  whole  of  the  premises  in  question 
is  perfect;  title  by  adverse  possession  being  as  good  as  by  grant. 
Sherman  v.  Kane,  86  N.  Y.  57;  Ledoux  v.  Samuel,  116  App.  Div.  726, 
728.  102  N.  Y.  Supp.  43. 

Title  to  mines  and  minerals  may  be  acquired  by  adverse  possession, 
not  only  by  the  owner  of  the  surface,  but  by  a  person  having  no  in- 
terest in  the  surface  (Armstrraig  v.  Caldwell,  53  Pa.  284;  Caldwell 
v.  Copeland,  37  Pa.  427,  432,  78  Am.  Dec.  436;  Gill  v.  Fletcher,  74 
Ohio  St.  305,  78  N.  E.  433,  113  Am.  St.  Rep.  962;  Wilson  v.  Henry, 
40  Wis.  607 ;  Barringer  &  Adams  on  Mines,  568,  569 ;  2  Wash.  Real 
Prop.  [3d  Ed.]  347),  and  may  thus  be  acquired  when  a  person  oper- 
ates a  mine  or  carries  on  mining  operations  continuously  for  20  years 
adversely  to  the  rights  of  others.  In  Armstrong  y.  Caldwell,  53  Pa. 
284,  it  was  held  that  if  the  owner  of  the  mine  is  not  in  actual  pos- 
session, and  a  person  operates  such  mine  continuously  for  21  years 
(the  statutory  period  in  Pennsylvania)  adversely  to  the  right  of  such 
owner,  he  acquires  the  ownership  thereof.  In  Caldwell  v.  Copeland, 
37  Pa.  427,  78  Am.  Dec.  436,  h  was  held  that  adverse  possession  of 
a  mine  by  the  owner  of  the  surface  for  the  statutory  period  would  give 
title.  In  Wilson  v.  Henry,  40  Wis.  607,  it  was  held  that  occupation 
under  paper  title,  by  mining  operations,  continuous,  visible,  and  no- 
torious, constituted  actual  adverse  possession  of  the  mines  and  min- 
erals. 

Col.  Pierre  Van  Cortlandt  having  entered  into  possession  and  oper- 
ated the  only  known  mine  upon  the  property  described  in  his  deed  for 
the  statutory  period,  his  adverse  possession  operated  as  possession 
of  all  the  mines  and  minerals  within  the  bounds  of  his  deed.  Such  pos- 
session is  coextensive  with  the  boundaries  stated  in  his  deed.  Arm- 
strong V,  Caldwell,  53  Pa.  St.  284;  Hicks  v.  Bell,  3  Cal.  219;  English 
V.  Johnson,  17  Cal.  107,  76  Am.  Dec.  574;  Francoeur  v.  Newhouse  (C. 
C.)  43  Fed.  236;  Dwinnel  v.  Dyer,  145  Cal.  19,  78  Pac.  247,  7  L.  R. 
A.  (N.  S.)  763;  Attwood  v.  Fricot,  17  Cal.  37,  76  Am.  Dec.  567,  570; 
Donohue  v.  Whitney,  133  N.  Y.  178,  185,  30  N.  E  848;  Stillman  v. 
Burfeind,  21  App.  Div.  13,  47  N.  Y.  Supp.  280;  Lane  v.  Gould,  10 
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Barb.  257 :  Jackson  v.  Bowen,  1  Caines,  359,  2  Am.  Dec.  193 ;  Finlay 
V.  Code,  54  Barb.  9;  Smith  v.  Gale,  144  U.  S.  509,  12  Sup.  Ct.  674, 
36  L.  Ed.  521;  Brobst  v.  Roe,  77  U.  S.  (10  Wall.)  519,  19  L. 
Ed.  1002;  Prescott  v,  Nevers,  4  Mason,  330,  Fed.  Cas.  No.  11,390. 
[I]  There  is  another  view  of  this  case  which  is  conclusive  of  the 
petitioner's  title  to  the  mines  and  minerals.  Gen.  Van  Cortlandt,  one 
of  the  tenants  in  common  of  the  mines  and  minerals,  having  by  his 
deed  of  April,  1843,  assumed  to  cwivey  the  whole  property  to  Co!. 
Van  Cortlandt,  and  he  having  recorded  his  deed  and  entered  into 
possession  and  assimied  to  take  the  entire  estate,  the  possession  so 
taken  and  held  by  him,  and  his  successors  in  title,  supplemented  by  a 
working  of  the  only  known  mine  on  the  prc^rty  conveyed,  for  a 
period  of  over  20  years,  operates  as  an  ouster  of  the  cotenants  of 
Gen.  Van  Cortlandt  in  the  mines  and  minerals,  and  constitutes  ad- 
verse possession  of  the  same,  and  the  right  of  the  other  tenants  in 
common  is  barred.  In  Freeman  on  Cotenancy  (2d  Ed.)  §  197,  it  is 
said: 

"A  coDveyance  by  one  cotenant  pniporting  to  convey  an  estate  In  severalty 
*  *  *  ccmstltutes  color  ot  title.  The  entry  of  tbe  grantee  made  under  the 
deed,  and  claiming  an  Interest  coextensive  with  that  with  which  the  deed 
purports  to  deal,  Is  an  entry  nnder  color  of  title.  The  cotenants  are  therefore 
bound  to  take  notice  of  the  deed  and  of  the  entry  made  nnder  It,  and  take  snch 
steps  as  may  be  required  to  enforce  a  recognition  of  their  legal  rights.  Should 
they  faU  to  do  so  within  the  time  prescribed  by  the  statute  of  limitations, 
their  rights  wUl  be  no  longer  susceptible  of  enforcement ;  and  their  Interests, 
by  operation  of  that  statute,  will  vest  in  the  party  in  possession  under  the 
deed." 

In  Sedgwick  &  Wait  on  Trial  of  Title  to  Land  (2d  Ed.)  §  287,  it 
is  said : 

"When  the  grantee  has  obtained  a  conveyance  of  the  whole  estate  from 
one  of  the  cotenants,  entry  made  under  such  a  title  Is  a  disseisin  of  the  other 
cotenants.  This  doctrine  is  just  and  reasonable,  for  the  grantee  does  not  In- 
tend to  enter  and  bold  as  a  cotenant.  His  entry  is  adverse.  The  sale  in  such 
case  of  the  whole  tract  is  in  effect  such  an  assertion  of  claim  to  the  whole 
as  cannot  be  mistaken,  because  it  is  wholly  incompatible  with  an  admlsdon 
that  the  other  tenant  In  common  has  any  right  whatever." 

In  Jackson  v.  Huntington,  5  Pet.  402,  8  L.  Ed.  170,  it  was  held,  if 
there  be  a  tenancy  in  common,  the  grantee  of  one  tenant  in  common 
for  the  whole,  entering  on  such  conveyance,  may  set  up  the  statute 
against  his  cotenants  in  common.  In  1  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  806,  it  is  stated : 

"A  conveyance  by  a  cotenant  of  an  entire  estate  gives  color  of  title,  and  if 
possession  is  taken  under  it,  the  grantee  claiming  title  to  the  whole,  it  amounts 
to  an  ouster  of  the  cotenant,  and  the  possession  of  the  tenant  Is  adverse  as 
to  them." 

In  Sweetland  v.  Buell,  164  N.  Y.  541,  551,  58  N.  E.  663,  666  (79 
Am.  St.  Rep.  676),  it  is  said : 

"If  one  tenant  In  common  assumes  to  sell  and  convey  tbe  entire  estate, 
apparently  doing  so,  and  his  gruntee  assumes  to  take  it  and  goes  into  posses- 
sion, the  possession  thus  taken  and  held  by  him  may  be  treated  as  an  ouster 
of  the  cotenants  and  constitute  adverse  possession.  Clapp  v.  Bromagham,  0 
Cow.  S30;   Bogardus  T.  Trinity  Church,  4  Paige,  178;   Florence  v.  Hopkins, 
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46  N.  T.  182,  186 ;   Town  of  Needbam,  8  Paige,  545  [24  Am.  Dec.  246] ;  Baker 
V.  Oakwood,  123  N.  Y.  16  [25  N.  E.  312,  10  li.  R.  A.  387]." 

See,  also,  to  same  effect,  Hamerslag  v.  Oppenheimer,  58  App.  Div. 
288,  68  N.  Y.  Supp.  1061;  Wright  v.  Saddler,  20  N.  Y.  320;  Jack- 
son V.  Smith,  13  Johns.  406 ;  Lessee  of  Clymer  v.  Dawkins,  3  How. 
689, 11  L.  Ed.  778. 

The  cases  cited  in  the  respondent's  brief  (Marvin  v.  Brewster  Iron 
Mining  Co.,  55  N.  Y.  538,  14  Am.  Rep.  322;  Arnold  v.  Stevens,  24 
Pick.  [Mass.]  106,  35  Am.  Dec.  305;  French  v.  Lansing,  73  Misc. 
Rep.  80,  132  N.  Y.  Supp.  623;  White  v.  Miller,  78  Misc.  Rep.  428, 
139  N.  Y.  Supp.  660)  are  distinguishable  from  this  case.  They  are 
cases  where  the  title  to  the  mines  and  minerals  had  been  severed  from 
the  surface  and  not  again  united,  and  in  which  the  owner  of  the 
surface,  having  no  title  or  interest  in  the  mines  or  minerals,  asserted 
title  to  the  mines  or  minerals  by  reason  of  having  been  in  possession 
of  the  surface  for  more  than  20  years,  and  in  which  it  was  held  that 
the  exclusive  and  continued  possession  of  the  surface,  by  its  owner, 
could  not  be  adverse  to  the  owner  of  the  mines  or  minerals. 

[3 J  In  the  case  at  bar.  Gen.  Van  Cortlandt,  who  made  the  convey- 
ance to  his  son.  Col.  Van  Cortlandt,  was  a  part  owner  of  the  mines 
and  minerals,  as  well  as  the  sole  owner  of  the  surface,  and  in  him  the 
title  of  the  mines  and  minerals,  severed  by  the  will  of  Gertrude  Beek- 
man  in  1776,  was  reunited.  Further,  it  is  provided  by  chapter  273 
of  the  Laws  of  1914  that,  where  the  names  of  the  owners  of  the 
property  to  be  appraised  are  unknown,  notice  to  such  owners  may  be 
given  by  service  upon  the  county  clerk.  In  this  manner  the  state  will 
be  fully  protected  against  the  possible  claims  of  unknown  parties. 
The  fact  that  some  unknown  party  may  have  or  claim  to  have  an  in- 
terest in  the  premises  is  no  good  reason  why  the  Armory  Commission, 
after  taking  possession  of  the  premises,  should  refuse  to  take  pro- 
ceedings to  have  tlie  amount  to  be  paid  therefor  determined.  If,  upon 
the  coming  in  of  the  report  of  the  commissioners  of  appraisal,  it 
appears  that  any  unknown  party  has  or  claims  to  have  an  interest  in 
the  award,  the  money  may  be  paid  into  court,  to  be  thereafter  paid 
out,  upon  an  application  by  th<;  parties  interested. 

The  application  for  a  writ  of  mandamus  will  therejfore  be  granted. 
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PBOPLH  y.  THAW. 
(Supreme  Cioart,  Trial  Term,  New  York  County.    March  16,  1915.) 

1.  EXTBADinON  4=34:1 — Intebstate — GooD  TArrH. 

Trial  and  acquittal  ot  an  Insane  criminal,  extradited  from  another  state 
for  conspiracy,  constitutes  no  evidence  of  lack  of  good  faith  on  the  part 
of  the  state  in  obtaining  the  indictment  or  instituting  extradition  pro- 
ceedings. 

tEd.  Note.— For  other  cases,  see  Extradition,  Cent  Dig.  f  §  51-53 ;  Dec. 
Dig.  «=>41.] 

2.  Extradition  ®=>14 — Intebnatiowal — ^Rioht  of  ExTKApmow. 

Extradition  between  the  United  States  and  a  foreign  country  depends 
upon  treaty,  contract,  or  stipulation,  as  to  which  the  sovereign  upon  whom 
the  demand  is  made  can  exercise  discretion,  as  well  as  investigate  the 
charge  upon  which  the  surrender  is  demanded;  there  being  no  rule  of 
comity  by  virtue  of  which  Independent  nations  are  required  or  expected 
to  withhold  from  fugitives  within  their  Jurisdiction  the  right  of  asylum. 

[Ed.  Note.— For  other  cases,  see  Extradition,  Cent  Dig.  H  15,  16 ;  Dec. 
Dig.  «=»14.] 

S.  BxTBADrrioN  ©=41 — Interstate — AnTHoTtrrr  of  Static 

In  the  matter  of  interstate  extradition,  the  supreme  law  of  the  land 
imposes  no  condition  or  limitation  upon  the  jurisdiction  and  authority  of 
the  state  to  which  the  fugitive  is  returned. 

[Ed.  Note. — For  other  cases,  see  Extradition,  Cent  Dig.  {§  51-53 ;  Dec. 
Dig.  <8=»41.] 
4.  ExTRADmON  $1341 — Interstate — Rights  of  Accused  after  Extradition. 
One  who  has  been  acquitted  of  a  charge  of  murder  on  the  ground  of  In- 
sanity, and  has  escaped  from  the  asylum  wherein  he  was  confined,  may, 
upon  recapture,  and  after  extradition  from  a  sister  state  upon  a  charge  of 
conspiracy  to  effect  ills  escape,  be  recommitted  to  the  asylum,  notwith- 
standing his  acquittal  of  the  charge  of  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Extradition,  Cent  Dig.  S§  51-53 ;  Dec. 
Dig.  <S=>41.] 

Harry  K.  Thaw  was  tried  for  conspiracy  after  being  extradited 
from  the  state  of  New  Hampshire.  Upon  acquittal,  he  moves  to  be 
returned  to  that  state.    Motion  denied. 

Order  affirmed  167  App.  Div.  104,  152  N.  Y.  Supp.  771. 

Egburt  E.  Woodbury,  Atty.  Gen.,  and  Frank  K.  Cook,  Deputy  Atty. 
Gen.,  for  plaintiff.  ,  ,  .  _ 

Abel  I.  Smith,  Jr.,  of  New  York  City  (Stanchfield  &  Levy,  of  New 
York  City,  of  counsel),  for  defendant. 

PAGE,  J.  Harry  K.  Thaw  having  been  brought  Jack  to  this  state 
from  the  state  of  New  Hampshire  by  virtue  of  interstate  extradition 
proceedings,  and  having  been  tried  and  by  verdict  of  the  jury  ac- 
quitted of  the  offense  upon  indictment  for  which  he  was  extradited,  a 
motion  has  been  made  that  he  be  returned  to  the  state  of  New  Hamp- 

ri-31  There  can  be  no  question  of  the  lack  of  good  faith  on  the 
part  of  the  state  of  New  York,  for  the  reason  that  Mr.  Thaw  was 
tried  for  the  very  offense  that  was  the  foundation  of  the  extradition. 
That  he  was  acquitted  of  the  charge  is  no  evidence  of  the  lack  of 
good  faith  either  in  obtaining  the  indictment  or  instituting  the  extradi- 
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tion  proceedings.  Whatever  doubt  may  have  existed  as  to  the  status 
of  a  person  brought  into  this  state  from  a  sister  state  by  extradition 
has  been  finally  determined  by  the  Supreme  Court  of  the  United  States. 
The  rule  applicable  to  international  extradition  has  been  held  in  some 
jurisdictions  to  apply  to  interstate  extradition.  The  Supreme  Court 
of  the  United  States'  in  Lascelles  v.  State  of  Georgia,  14S  U.  S.  537, 
545,  13  Sup.  Ct.  687,  690  (37  L.  Ed.  549),  said: 

"To  apply  the  rule  of  International  or  foreign  extradition,  as  annonnced  In 
United  States  v.  Rauscher,  119  U.  S.  407  [7  Sup.  Ct  234,  30  L.  Ed.  425],  to 
Interstate  rendition.  Involves  the  confusion  of  two  essentially  dltTerait  things, 
wbicb  rest  upon  entirely  different  principles.  In  the  former  the  extradition 
depends  upon  treaty,  contract,  or  stipulation,  which  rests  upon  good  faith, 
and  In  respect  to  which  the  sovereign  upon  whom  the  demand  is  made  can 
exercise  discretion,  as  well  as  investigate  the  charge  upon  which  the  sur- 
render Is  demanded ;  there  being  no  rule  of  comity  under  and  by  virtue  of 
which  independent  nations  are  required  or  expected  to  withhold  from  fugi- 
tives within  their  jurisdictions  the  right  of  asylum.  In  the  matter  of  inter- 
state rendition,  however,  there  is  a  binding  force  and  obligation,  not  of  con- 
tract, but  of  the  supreme  law  of  the  land,  which  Imposes  no  conditions  or 
limitations  upon  the  Jurisdiction  and  authority  of  the  state  to  which  the  fu- 
gitive is  returned." 

[4]  In  the  course  of  the  trial  before  me  there  was  put  in  evidence 
the  order  of  this  court  committing  said  Thaw  to  the  Matteawan  State 
Asylum  for  the  Insane,  he  having  been  acquitted  of  the  charge  of  mur- 
der upon  the  plea  of  not  guilty  because  of  insanity.  This  order  pro- 
vided that  he  should  be  confined  in  said  asylum  until  discharged  in 
due  course  of  law.  It  was  further  proved  that  he  had  never  been  dis- 
charged from  said  asylum,  but  on  the  contrary  had  escaped  therefrom. 
The  said  Thaw  is  now  in  the  custody  of  the  sheriff  of  this  county  and 
subject  to  the  jurisdiction  and  authority  of  this  state,  to  be  dealt  with 
according  to  the  law  of  this  state. 

The  motion  is  therefore  denied,  and  the  sheriff  is  directed  to  deliver 
the  said  Thaw  to  the  proper  authorities,  to  be  conveyed  to  the  Mattea- 
wan State  Asylum  for  the  Insane,  or  to  hold  him  subject  to  any  order 
of  this  court  or  a  justice  thereof  that  may  have  been  issued  and  served 
upon  the  sheriff. 
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COLLINSON  V.  WIBR. 
(Lewis  County  Court    August  2,  1915.) 

1.  JxjsnoBs  or  THE  Pkack  e=>97 — Pbocwdube — ^Pixaoiro — ^Vkmkioatiow. 

Code  Civ.  Proe  {  2938,  providing  that  when  a  verified  complaint  Is 
served  In  an  action  before  a  Justice  of  the  peace  the  answer  shall  be 
verified,  requlresv  the  answer  to  be  verified  only  In  case  plalntlfT  is  au- 
thorized to  verify  his  complaint  under  section  2^6,  authorizing  tbe  verifi- 
cation of  a  complaint  only  In  an  action  arising  on  contract  for  money  mily 
or  on  an  account;  and  hence,  In  an  action  In  a  Justice's  court  for  dam- 
ages for  shooting  plalntlfTs  dog,  defendant  was  not  required  to  verify  his 
answer,  although  the  complaint  was  verified. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Cent.  Dig.  | 
333:  Dec.  Dig.  <t=>&J.] 

2.  Aniuai.8  ®s»100 — Injttbiks  bt  Animaxb — Tbebpassino  Doos. 

In  an  action  before  a  Justice  of  the  peace  for  damages  for  shooting 
plalntlfiTB  dog  while  chasing  defendant's  turkeys,  evidence  held  to  support 
a  finding  that  defendant  was  Justified  In  shooting  the  dog  to  protect  his 
turkeys. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  f|  364-^66,  380- 
385,  395,  397-401,  40fr-410;   Dec.  Dig.  «&=»100.] 

3.  Animaus  9s>06 — Tbespasbino — ^KnxiNo  Tkkspassino  Dog. 

An  owner  of  fowls  m&y  protect  them  against  a  trespassisg  dog,  and 
may  kill  the  dog.  If  necessary  to  protect  them. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  {{  37(^79;  Dec. 
Dig.  «=>96.] 

4.  Ariuals  9=s>96 — Tbespassino — ^KnxiNO  Tbesfassinq  Doo. 

Tbe  right  to  kill  a  dog  found  trespassing  and  endangering  property  is 
not  affected  by  the  relative  value  of  tbe  dog  and  tbe  property  being  in- 
jured. 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  {{  875-379;  Dec. 
Dig.  <S=>9&] 

B.  JuBT  «=»148 — Oboanizatior — Failtjbil  to  Swkax  Jubt — Waiveb. 

Failure  to  swear  the  Jury  in  a  trial  before  a  Justice  of  the  peace,  as 
required  by  Code  Civ.  Proc.  f  2998,  providing  that  the  Justice  must  ad- 
minister an  oath  or  afflrmatlon  to  each  Juror,  is  an  Irregularity  merely 
and  is  waived  by  proceeding  to  trial  without  objection,  in  view  of  sec- 
tion 3063,  providing,  as  to  appeals  from  Justice's  court,  that  the  appellate 
court  must  render  Judgment  according  to  the  Justice  of  the  case  without 
regard  to  technical  errors  or  defects  which  do  not  affect  tbe  merits. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  H  640-648;  Dec.  Dig. 
«s»148.] 

6.   WOBDS    AWD    PHBABKS "WArVER." 

"Waiver"  is  a  neglect  to  take  advantage  of  one's  rights  at  the  pn^jer 
time,  and  will  be  implied  from  silence  or  omission  to  object  when  the 
imrty  having  the  right  to  do  so  is  given  opportunity  therefor. 

[Eid.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Waiver.] 

Appeal  from  Justice  Cotirt. 

Action  by  Thomas  J.  Collinson  against  Patrick  Wier  before  a  jus- 
tice of  the  peace.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed, 

F.  J.  De  La  Fleur,  of  Utica,  for  appellant 
Charles  S.  Mereness,  of  Lowville,  for  respondent 

^s»For  other  cases  lee  same  topic  ft  KBT-NUMBEB  In  all  Key-Numbered  Digests  &  Indexes 
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CARTER,  J.  This  action  was  brought  in  Justice's  Court  of  the 
Town  of  Lyonsdale,  in  this  county,  to  recover  damages  for  the  shoot- 
ing and  killing  by  defendant  of  a  dog  owned  by  plaintiff.  The  de- 
fense, in  substance,  was  that  the  dog  was  killed  while  chasing  de- 
fendant's turkeys,  and  that  it  was  necessary  to  kill  the  dog  to  protect 
the  turkeys.  The  action  was  tried  before  a  justice  of  the  peace  and  a 
jury.  The  jury  returned  a  verdict  of  no  cause  of  action,  upon  which 
judgment  was  rendered  in  favor  of  defendant  and  against  the  plaintiff 
for  costs  of  the  action,  and  from  this  judgment  plaintiff  appeals  to 
this  court.  The  grounds  upon  which  appellant  seeks  to  reverse  said 
judgment  are:  (1)  That  the  answer  was  not  verified;  (2)  that  the 
justice  erred  in  the  rejection  of  evidence;  (3)  that  the  verdict  was 
contrary  to  the  evidence ;  (4)  that  the  jury  was  not  sworn  as  required 
by  law. 

[  1  ]  The  complaint  was  verified,  but  the  answer  was  not.  The  only 
authority  for  verifying  a  complaint  in  Justice's  Court  is  found  in 
section  2936  of  the  Code  of  Civil  Procedure,  and  this  section  au- 
thorizes the  verification  of  a  complaint  only  in  "an  action  arising  on 
contract  for  money  only,  or  on  an  account."  Section  2938  of  said 
Code  provides  that  when  a  verified  complaint  is  served  the  answer 
shall  be  verified.  I  think  section  2938  must  be  so  construed  as  to 
require  a  verification  of  the  answer  only  in  case  the  plaintiff  is  au- 
thorized to  verify  his  complaint,  and  since  this  action  is  not  an  action 
arising  on  a  contract  for  money  only,  or  on  an  account,  that  the 
defendant  was  not  required  to  verify  his  answer  and  was  justified  in 
treating  the  verification  of  the  complaint  as  a  nullity. 

I  have  examined  the  rulings  of  the  justice  and  find  no  error  in  same 
which  calls  for  reversal  of  the  judgment. 

[2]  The  appellant  contends  that  the  evidence  is  not  sufficient  to 
justify  the  defendant  in  killing  the  dog.  It  appears  from  the  justice's 
return  that  the  defendant  testified,  in  substance,  as  follows : 

"I  am  a  farmer  and  live  In  the  town  of  Leyden,  about  1%  miles  from  Port 
I^yden;  have  a  farm  of  153  acres;  bad  72  turkeys;  tbat  oa  the  14th  day 
of  October,  1914,  I  returned  from  Port  Leyden  alMut  11  o'clock;  heard  the 
dogs  barking  in  the  meadow  where  the  turkeys  were ;  there  were  three  doga 
among  the  turkeys ;  went  Into  the  house  and  got  my  gun ;  as  I  came  out 
of  the  house,  one  of  the  turkeys  came  through  the  yard  running  with  Its 
wings  partly  extended;  two  of  the  dogs  were  a  few  feet  from  the  turkey, 
chasing  It,  perhaps  six  or  eight  feet ;  at  the  time  I  shot  the  dog  as  I  did,  be 
was  a  few  feet  from  the  turkey,  chasing  It." 

The  justice  also  returns  that  the  defendant  testified,  in  substance, 
as  follows: 

"That  at  the  time  I  shot  plaintiff's  dog,  said  dog  and  another  dog  were 
chasing  one  of  the  defendant's  turkeys  through  the  dooryard,  and  at  the  pre- 
cise time  of  such  shooting  the  plaintiff's  dog  was  a  few  feet,  edx  or  eight,  from 
said  turkey,  which  was  running  and  the  dog  after  It" 

[3, 4]  The  owner  of  fowls  has  always  had  the  right  to  protect  them 
against  a  trespassing  dog,  and,  if  necessary  in  order  to  protect  them, 
to  kill  the  dog.  The  Law  of  Animals,  by  Ingham,  128 ;  1  Jaggard  on 
Torts,  152;  2  Cooley  on  Torts  (3d  Ed.)  702;  2  Cyc.  416;  Leonard 
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V.  Wilkins,  Jr.,  9  Johns.  233 ;  Smith  v.  Wetherill,  78  App.  EHv.  49, 
79  N.  Y.  Supp.  782;  Sabin  v.  Smith  (Cal.  App.)  147  Pac.  1180.  And 
it  was  for  the  jury  to  determine  whether  the  killing  was  justified  by 
the  necessity  of  the  case,  and  as  requisite  to  preserve  the  fowl.  Leon- 
ard V.  Wilkins,  9  Johns.  233,  and  other  authorities  above  cited.  I 
think  the  jury  was  justified  by  the  evidence  in  reaching  the  conclusion 
it  did.  The  right  to  kill  a  dog  found  trespassing  and  endangering 
property  is  not  affected  by  the  relative  value  of  the  dog  and  the  prop- 
erty being  injured.    Sabin  v.  Smith,  supra,  and  cases  cited. 

[5]  The  court  had  jurisdiction  of  the  parties  and  the  subject-mat- 
ter of  the  action.  Both  parties  were  present  in  person  and  represented 
by  able  attorneys  who  took  part  in  the  impaneling  of  the  jury,  an- 
nounced that  the  jury  was  satisfactory,  examined  the  witnesses,  and 
at  the  close  of  the  evidence  summed  up  the  case  to  the  jury;  each 
party  was  sworn  as  a  witness  in  his  own  behalf  and  cross-examined 
by  the  adverse  party;  a  constable  was  sworn  to  take  charge  of  the 
jury;  the  jury  retired  in  his  charge  and  in  due  time  returned  into 
court  and  rendered  a  verdict  of  no  cause  of  action,  as  above  stated. 
The  said  jurors  impaneled  to  try  the  case  were  not  sworn  as  required 
by  section  2998  of  the  Code  of  Civil  Procedure.  Said  section  2998 
provides  that  "the  justice  must  administer  an  oath  or  affirmation  to 
each  juror."  Then  follows  the  form  of  the  oath.  No  request  was 
made  by  any  one  that  the  jurors  should  be  sworn,  nor  was  any  objec- 
tion made  that  they  were  not  sworn.  The  question  is  whether,  under 
these  circumstances,  the  swearing  of  the  jury  is  essential  to  the  validity 
of  the  verdict  and  the  judgment  entered  thereon.  It  does  not  appear 
that  the  plaintiff  was  injured  by  the  failure  to  swear  the  jury. 

In  Hardenburgh  v.  Crary,  15  How.  Prac.  307,  one  of  the  jurors 
who  rendered  the  verdict  was  not  sworn.  The  fact  that  he  had  not 
been  sworn  was  unknown  to  the  parties.  For  this  irregularity  the 
defendant  moved  to  set  aside  the  verdict  The  motion  was  denied. 
The;  court  said: 

"So  In  respect  to  the  absence  of  the  proper  qnaliflcatlona  to  serve  as  a  juror, 
the  party  may,  when  the  Jurors  are  drawn,  object  that  any  juror  has  not  the 
requisite  property,  or  is  too  old  or  too  young,  or  otherwise  disqualified  to  serve. 
If  these  objections  are  Improperly  disregarded,  he  wlU  have  his  remedy.  But, 
if  he  omit  to  take  the  objections  in  season,  he  cannot  afterwards  be  heard  to 
question  the  regularity  of  the  proceedings.  Even  his  Ignorance  will  not  be 
allowed  as  an  excuse  for  not  objecting  at  a  time  when  the  ground  of  objection 
might  have  been  removed.  He  must  show  injury,  as  well  as  ignorance,  before 
the  court  will  Interfere.  The  courts,  in  this  country,  have  uniformly  acted 
upon  this  principle.  In  all  cases  where  the  objection  Is  technical,  and  might 
have  been  obviated  upon  the  mere  mention,  at  the  time  the  irregularity  oc- 
curred, and  where  such  irregularity  has  not  been  productive  of  any  injury 
whatever,  the  application  has  been  refused." 

In  Jenkins  v.  City  of  Hudson,  8  N.  Y.  Civ.  Proc.  R.  70,  there  was 
an  omission  to  swear  the  entire  jury.  The  defendant  moved  to  set 
aside  the  verdict.    The  motion  was  denied.   The  court  said,  at  page  71 : 

"The  question  which  this  motion  presents  is:  If  a  trial  proceeds,  and  a 
verdict  be  rendered  without  a  jury  being  sworn,  is  such  a  verdict  irregular 
and  void  if  neither  party  asked  tiiat  the  oath  should  be  administered?  In 
OOaet  words,  is  the  swearing  of  the  jury  essoitlal  to  the  validity  of  the  ver- 
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diet?  Tte  question,  tbough  novel  In  the  form  In  which  It  Is  presented — ^the 
omissloa  to  swear  an  entire  jury — involves  no  new  principle,  but  one  well 
settled.  That  which  the  law  required  to  be  done  for  the  protection  of  a 
party  may  be  waived,  and  the  failure  t»  object  la  a  waiver.  Neither  can  the 
fallnre  to  object  be  excused  by  alleged  Ignorance,  for  a  party  Is  presumed  to 
know  what  be  could  easily  have  ascertained ;  and.  If  a  party  wishes  for  his 
protection  that  to  be  done  which  the  law  directs,  ordinary  diligence  requires 
him  to  make  inquiry  whether  or  not  the  statute  has  been  compiled  with,  and 
not  to  sit  with  folded  arms  and  assume  that  others  will  care  for  his  rights, 
or  to  watch,  with  closed  lips,  to  see  if  some  omission  does  not  occur  wfaldi 
will  render  all  that  la  done  of  no  effect." 

This  case  was  reversed  in  40  Hun,  424,  but  on  another  point. 

The  two  cases  above  cited  arose  in  the  Supreme  Court,  but  were 
decided  independent  of  section  721  of  the  Code  of  Civil  Procedure  (2 
Rev.  St.  p.  425,  §  7,  subd.  14),  although  reference  was  made  to  said 
section.    Said  section  provides : 

"In  a  court  of  record,  where  a  verdict,  report  or  decision  has  been  rendered, 
the  Judgment  shall  not  be  stayed,  nor  shall  any  judgment  of  a  court  of  rec- 
ord be  Impaired  or  affected  by  reason  of  either  of  the  following  Imperfections, 
omissions,  defects,  matters,  or  things.  In  the  process,  pleadings  or  other  pro- 
ceedings; •  •  •  (12)  For  an  omission  on  the  part  of  a  referee  to  be 
sworn;  or  for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
officer  of  the  court,  or  of  a  party,  bis  attorney  or  counsel,  by  which  the  adverse 
party  has  not  been  prejudiced." 

Section  3063  of  said  Code,  which  relates  to  appeals  from  Justice's 
Court,  provides: 

"The  appellate  court  must  render  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not  affect  ttao 
merits." 

While  said  section  721  applies  to  courts  of  record  only,  it  would 
seem  that  the  same  defects  should  be  disregarded  under  section  3063 
as  could  be  under  said  section  721,  and  there  appears  to  be  no  reason 
why  the  rule  as  to  failure  to  swear  the  jury  should  be  any  different  in 
Justice's  Court  than  in  a  court  of  record. 

In  Scott  V.  Moore  et  al,  41  Vt.  205, 98  Am.  Dec.  581,  the  court  held 
that  the  failure  to  swear  a  jury  was  an  irregularity  which  a  party 
might  waive. 

So  far  as  I  am  able  to  find,  there  are  but  two  cases  arising  in  Jus- 
tice's Court,  in  this  state,  where  the  question  as  to  effect  of  the  failure 
to  swear  the  jury  has  been  considered,  and  they  are  Fulton  v.  Yuill, 
24  Misc.  Rep.  285,  53  N.  Y.  Supp.  707,  decided  in  the  Sullivan  County 
Court  in  July,  1898,  and  Cahill  v.  Delaney,  68  N.  Y.  Supp.  842,  de- 
cided in  the  Fulton  County  Court  in  1901.  These  cases  are  in  conflict 
and  reach  opposite  conclusions.  In  Fulton  v.  Yuill  it  was  held  that 
the  failure  to  swear  the  jury  on  the  trial  of  an  action  in  Justice's 
Court  is  a  fatal  error  and  cannot  be  disregarded.  In  Cahill  v.  Delaney, 
the  facts  of  which  case  are  very  similar  to  the  case  at  bar,  it  appeared 
that  both  parties  were  present  and  represented  by  counsel ;  that  a  jury 
was  summoned  and  accepted  but  not  sworn;  that  the  jury  retired  in 
charge  of  a  sworn  officer  and  returned  a  verdict  which  was  accepted 
and  judgment  entered  thereon.  It  was  held  that  the  failure  of  the 
justice  to  swear  the  jury  was  an  irregularity  only  which  the  parties 
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waived  by  proceeding  with  the  trial  without  objection  being  made 
when  the  omission  might  have  been  suppHed  and  error  avoided.  And 
this  case  is  cited  with  apparent  approval  in  Arker  v.  Cohen,  136  App. 
Div.  871,  873,  122  N.  Y.  Supp.  4. 

The  case  of  Fulton  v.  Yuill  is  the  only  case  arising  either  in  Jus- 
tice's Court  or  in  a  court  of  record,  of  this  state,  so  far  as  I  am  able 
to  find,  which  holds  that  the  failure  to  swear  the  jury  where  no  objec- 
tion is  made  is  a  fatal  error  and  cannot  be  disregarded. 

The  Revised  Statutes  (2  R.  S.  p.  541,  §  4)  provided  that: 

"Before  proceeding  to  bear  any  testimony,  the  arbitrators  sball  be  swoni 
faltbfuUy  and  folrly  to  bear  and  examine  tbe  matters  in  controversy,"  etc. 

Nothing  was  said  in  said  statute  as  to  whether  or  how  the  oath  of 
the  arbitrators  might  be  waived.  It  was  held  under  this  statute  that 
the  parties  might  waive  the  oath,  either  by  express  agreement,  or 
by  going  on  with  the  proceedings  without  objection  on  that  account, 
and  that  the  omission  of  the  oath  would  be  an  irregularity  merely,  not 
affecting  the  jurisdiction  of  the  arbitrators.  2  Wait's  Law  and  Prac- 
tice (8th  Ed.)  1711,  1712,  and  cases  there  cited. 

In  Flannery  v.  Sahagian,  134  N.  Y.  85,  at  page  89,  31  N,  E.  319,  at 
page  320,  the  court  said : 

"We  are  aware  tbat  It  has  often  been  held,  under  the  Revised  Statutes,  that 
where  the  parties  have  appeared  before  arbitrators  and  have  entered  upon  the 
trial  of  their  case,  sworn  and  examined  witnesses,  and  waited  until  an  award 
or  a  report  has  been  served,  without  calling  the  arbitratoi-s'  attention  to  the 
fact  tbat  an  oath  is  required,  they  will  be  deemed  to  have  waived  it." 

The  Revised  Statutes  (2  R.  S.  p.  384,  §  44)  provided  that  "before 
proceeding  to  hear  any  testimony  in  the  cause,  the  referees  shall  be 
severally  sworn,"  etc.  Nothing  was  said  in  this  statute  as  to  whether 
or  how  the  oath  of  the  referees  might  be  waived.  Under  this  statute, 
it  was  held  that  the  failure  of  a  referee  to  be  sworn  was  a  mere  ir- 
regularity, not  a  jurisdictional  defect,  and  might  be  waived  by  im- 
plication.   Nason  v.  Luddington,  56  How.  Prac.  172,  and  cases  cited. 

A  person  elected  to  the  office  of  justice  of  the  peace,  but  who  has 
neglected  to  take  the  oath  of  office,  is  nevertheless  in  office  by  color 
of  title,  and  his  acts  are  valid  as  regards  the  public  and  third  persons, 
and  a  judgment  rendered  before  him  would  be  valid.  Greenleaf  v. 
Low,  4  Denio,  168;  Weeks  v.  Ellis,  2  Barb.  320. 

It  has  been  repeatedly  held  in  both  civil  and  criminal  cases  that 
the  failure  to  swear  a  witness  who  gave  evidence  in  the  presence  of 
the  parties  without  objection  was  an  irregularity  and  waived  by  not 
objecting.  Southern  Ry.  Co.  v.  Ellis,  123  Ga.  614,  51  S.  E.  594; 
Moore  v.  State,  96  Tenn.  209,  33  S.  W.  1046;  Rhodes  v.  State,  122 
Ga.  568,  50  S.  E.  361. 

The  failure  to  object  to  the  qualifications  of  a  juror  is  a  waiver 
of  all  objections,  although  the  disqualification  is  not  known  at  the 
time  of  the  trial.  People  v.  Thayer,  132  App.  Div.  593,  116  N.  Y. 
Supp.  821;  Bennett  v.  Matthews,  40  How.  Prac.  428;  Clark  v.  Van 
Vrancken,  20  Barb.  278;  Salisbury  v.  McClaskey,  26  Hun,  262. 

In  Dayharsh  v.  Enos,  5  N.  Y.  531,  the  action  was  commenced  in 
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the  County  Court  of  the  County  of  Madison,  and  an  issue  of  fact 
was  joined  therein  before  the  adoption  of  the  Code.  The  L^slature, 
in  the  adoption  of  the  Code,  through  inadvertence,  omitted  to  give 
the  County  Court  authority  to  try  causes  in  which  issues  of  fact  had 
been  previously  joined,  by  jury.  But  by  the  provisions  of  the  Code 
the  court  retained  jurisdiction  of  such  causes,  and  of  the  parties.  This 
cause  was  tried  in  the  County  Court  by  jury.  The  defendant  appeared 
on  the  trial  and  interposed  a  defense  to  the  suit  on  the  merits,  and 
omitted  to  make  any  objection  on  the  trial  to  the  trial  of  the  cause 
by  the  jury,  or  by  the  court  and  jury.  The  court  said,  Paige,  Judge, 
writing  the  opinion : 

"I  think  the  defendant,  having  failed  to  take  his  objection  at  the  proper 
time,  must  be  regarded  as  waiving  the  irregularity  of  the  trial  by  the  court 
and  Jury,  and  acquiescing  In,  or  consenting  to,  such  trial.  This  is  not  a  ju- 
rlsdictl<mal  question.  The  court  had  Jurisdiction  both  of  the  cause  and  of 
the  parties,  but,  by  a  mistake  in  the  adoption  of  the  Code,  It  had  no  power 
to  try  the  cause  by  a  Jury.  We  must  regard  the  trial  as  a  trial  by  the  con- 
sent of  the  parties.  A  party  may  silently  acquiesce  in,  or  expressly  consent 
to,  an  irregular  impaneling  of  the  Jury,  or  to  a  trial  by  a  Jury  of  less  than 
the  legal  number,  or  by  incompetent  Jurors.  Consent,  either  express  or  by 
implication,  waives  all  objections  to  irregularities  which  occur  In  the  prog- 
ress of  a  cause." 

[6]  It  is  required  of  every  one  to  take  advantage  of  his  rights  at 
the  proper  time,  dnd  the  neglect  to  do  so  will  be  considered  a  waiver. 
Browning  v.  Smith,  139  Ind.  280,  293,  37  N.  E.  540. 

An  implied  waiver  arises  from  an  omission  to  object  when  the  occa- 
sion gives  proper  opportunity.  Matter  of  Investigation,  City  and 
County  of  Albany,  74  Misc.  Rep.  170,  182,  132  N.  Y.  Supp.  903. 

A  "waiver"  is  implied  whenever  it  may  be  reasonably  and  fairly 
inferred  from  the  act  or  omission  or  silence  of  the  party  who  has  the 
power  of  waiving.  Roumage  v.  Mechanics'  Fire  Ins.  Co.,  13  N.  J. 
Law,  110,  124. 

It  seems  to  me  on  principle  and  authority,  and  especially  in  view 
of  said  section  3063,  that  the  failure  under  the  circumstances  of  this 
case  of  the  justice  to  swear  the  jury  impaneled  to  try  the  case  is,  at 
most,  an  irregularity,  and  the  failure  of  the  parties  to  the  action  to 
make  objection  in  the  court  below  is  a  waiver  of  their  right  to  do  so 
thereafter. 

The  judgment  of  the  court  below  must  be  affirmed,  with  costs,  and 
an  order  and  judgment  may  be  entered  accordingly. 
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In  re  HEBBMANK'S  ESTATE. 

(Surrogate's  Court,  New  Tork  County.    July  2, 1915.) 

Wills  «s»218 — Pbobatb — Abakemxrt — Death  of  Parties. 

A  proceeding  to  probate  a  will  does  not  abate  because  of  the  death  of 
heirs  at  law  and  nert  of  kin  before  the  entry  of  the  decree,  and  such  de- 
cree Is  binding  upon  the  personal  representatives  who  have  voluntarily 
appeared  and  submitted  to  the  Jurisdiction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  604,  626;  Dec. 
Dig.  «=»218.] 

On  proceedings  to  probate  the  will  of  Magdalena  Herrmann,  con- 
tested by  George  Herrmann.  On  application  by  proponents  to  set 
aside  a  decree  denying  probate.    Application  denied. 

See,  also,  154  N.  Y.  Siipp.  1126. 

Gustav  Goodmann,  of  New  York  City,  for  the  motion. 

John  B.  Quintin,  of  New  York  City  (James  W.  Osborne,  of  New 
Yoric  City,  of  counsel),  opposed, 

FOWLER,  S.  This  is  an  application  by  the  proponent  to  set  aside 
the  decision  heretofore  rendered  and  the  decree  entered  thereon  in 
the  proceedings  brought  to  probate  a  paper  purporting  to  be  the  last 
will  and  testament  of  the  decedent.  The  decision  was  filed  on  the 
22d  of  November,  1914,  and  the  amended  decree  was  entered  on  the 
16th  of  March,  1915.  George  Herrmann,  one  of  the  heirs  at  law  and 
next  of  kin  of  the  decedent,  and  the  only  one  who  filed  objections 
to  the  probate,  died  after  the  trial,  but  before  the  decision  of  the 
court  was  filed.  Edward  Herrmann,  who  was  an  heir  at  law  and  next 
of  kin,  died  before  the  filing  of  the  decision.  Subsequently  to  the 
date  upon  which  the  decision  was  filed,  but  before  the  entry  of  the 
decree,  the  personal  representatives  of  Edward  Herrmann  and  George 
Herrmann  voluntarily  appeared  in  the  proceeding  and  filed  a  notice 
of  appearance  in  accordance  with  the  rules  and  practice  of  this  court. 
A  decree  was  entered  on  March  9,  1915,  in  accordance  with  the  de- 
cision of  the  court,  and  this  decree  recited  the  death  of  Edward  Herr- 
mann and  George  Herrmann  during  the  pendency  of  the  proceeding 
and  the  appearance  of  their  personal  representatives.  This  decree  was 
subsequently  amended  upon  the  motion  of  the  attorneys  for  the  pro- 
ponents, but  no  objection  was  made  on  the  ground  that  the  representa- 
tives of  the  deceased  heirs  at  law  and  next  of  kin  were  not  brought 
in  by  order  of  the  court. 

A  probate  proceeding  does  not  abate  because  of  the  death  of  the 
contestant  or  the  executor  or  any  of  the  next  of  kin ;  the  surrogate 
must  take  proof  and  determine  whether  the  paper  purporting  to  be 
the  last  will  and  testament  of  the  decedent  is  entitled  to  probate.  Van 
Alen  v.  Hewins,  5  Hun,  44.  Therefore  the  proceeding  to  probate  the 
paper  purporting  to  be  the  last  will  and  testament  of  Magdalena  Herr- 
mann did  not  abate  because  of  the  death  of  Edward  Herrmann  and 
George  Herrmann  before  the  entry  of  the  decree.    As  their  personal 
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representatives  voluntarily  appeared  in  the  proceeding  and  submitted 
themselves  to  the  jurisdiction  of  the  court,  the  decree  of  the  court  is 
binding  upon  them.  Brick  v.  Brick,  66  N.  Y.  144.  All  the  parties 
having  been  before  the  court  at  the  time  the  decree  was  entered,  the 
surrogate  had  jurisdiction  to  make  the  decree  denying  probate  to  the 
paper  propounded  as  the  last  will  and  testament  of  the  decedent. 

The  application  of  the  proponent  to  vacate  the  decree  is  therefore 
denied. 


In  re  KOHLER'S  ESTATE. 
(Snrrogate'8  Court,  New  York  County.    August  16,  1915.) 

1.  EXECUTOBS    AND    ADlflNISTEATOBS    «=>314 — DlSTBIBXTTION— BlOHTS    OF    LEO- 

ATEE8 — Advance  Patments. 

An  application  by  a  married  woman  as  legatee  under  a  will  for  an 
advance  payment  on  the  legacy  will  be  denied,  where  ttae  moivlng  papers 
do  not  show  that  petitioner's  husband  haa  not  sufficient  means  to  support 
and  maintain  her. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  i§  1274-1297;  Dec.  Dig.  «=»314.] 

2.  EXECT7T0BB    AND    ADMINISTRATORS    9=»314 RiOHTS    OF    LEGATEES— ADVAKCK 

Patments. 

An  application  by  a  legatee  under  a  will  for  an  advance  payment  on  a 
legacy  will  be  denied,  where  It  does  not  conclusively  appear  that  the  In- 
come which  petitioner  receives  from  the  estate  Is  iusuJSideut  for  her  sup- 
port 

[Ed.  Note. — For  other  cases,  see  Ezecutors  and  Administrators,  Cent. 
Dig.  §f  1274-1297;  Dea  Dig.  «=»314.] 

3.  ExEcuTOBS  AND  Adicinibtbatobs  «s:»314 — RiORTs  OT  IiEGATExa— Advance 

Paymenib. 

An  application  by  a  legatee  for  an  advance  payment  on  the  legacy  will 
be  denied,  where  no  fund  is  Indefeaslbly  vested  in  the  petitioner  ont  of 
which  the  advancement  can  be  made. 

[E3d.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent 
Dig.  it  1274-1297;  Dec.  Dig.  ♦aSW.] 

Application  by  a  legatee  under  the  will  of  Charles  Kohler  for  an  ad- 
vance payment  on  a  legacy  under  Code  Civ.  Proc.  §  2691.  Application 
denied. 

Henry  C.  Quinby,  of  New  York  City,  for  petitioner. 

Ellison  &  Ellison,  of  New  York  City,  for  trustees. 

Egerton  L.  Winthrop,  Jr.,  of  New  York  City,  special  guardian. 

FOWLER,  S.  This  is  an  application  by  a  legatee  under  section 
2691  of  the  Code  for  an  advance  payment  on  a  legacy.  The  petitioner 
is  20  years  of  age,  is  married,  and  has  an  infant  child.  She  lives  with 
her  husband.  Under  the  will  of  her  father  she  receives  an  annual  in- 
come of  $25,000,  but  she  alleges  in  the  petition  that  owing  to  unusual 
circumstances  during  the  last  year  she  needs  an  advance  of  $25,000. 
The  petition  contains  no  allegations  as  to  the  ability  or  inability  of  the 
[jetitioner's  husband  to  support  her  and  their  child.  The  special  guard- 
ian reports  that  the  application  should  be  granted,  except  that,  instead 
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of  charging  the  $25,000  against  the  first  installment  of  principal,  it 
should  be  charged  against  the  principal  or  income  of  the  share  to  which 
the  petitioner  may  t^  entitled  under  the  eighteenth  clause  of  the  will. 

There  is  no  copy  of  the  will  attached  to  the  papers.  From  the  ex- 
tracts contained  in  the  report  of  the  special  guardian  it  appears  that  the 
residuary  estate  referred  to  in  the  eighteenth  clause  of  the  will  is  that 
which  may  remain  after  sufficient  is  set  apart  by  the  trustees  to  insure 
payment  of  the  income  of  $25,000  a  year  to  each  of  the  legatees  and  the 
installments  of  principal.  To  insure  these  payments  may  require  the 
application  of  the  entire  estate,  so  that  there  would  be  no  residuary 
under  the  eighteenth  clause  of  the  wi'l.  If  there  is  no  residuary,  there 
is  no  fund  from  which  the  trustees  may  advance  the  sum  of  $25,000. 

[1-3]  It  seems  to  me  therefore  that  the  application  should  be  de- 
nied for  the  following  reasons :  (1)  Because  the  moving  papers  do  not 
show  that  the  husband  of  the  petitioner  has  not  sufficient  means  to  sup- 
port and  maintain  her;  (2)  it  does  not  conclusively  appear  that  the  in- 
come of  $25,000  a  year  which  the  petitioner  is  now  receiving  from  the 
decedent's  estate  is  insufficient  for  her  suj^rt ;  and  (3)  because  there 
is  no  fund  indefeasibly  vested  in  the  petitioner  out  of  which  the  ad- 
vancement of  $25,000  could  be  made. 


In  re  LEARY'S  ESTATR 

(Surrogate's  Court,  New  York  County.    June  30,  101S.) 

WixiiS  «=»699-r-PROBA'nt— Construction— Statute. 

Under  Code  CIt.  Proc.  i  2616,  permitting  any  person  Interested  In  a  wlu 
to  apply  to  the  Surrogate's  Court  In  which  the  will  was  probated  for  k. 
construction  thereof,  an  application,  made  within  one  year  from  testa  > 
trlx's  death  by  .one  to  whom  legacies  were  given  conditioned  on  his  pay- 
ment of  debts  to  the  testatrix  within  one  year  after  her  death,  for  a  con- 
struction of  the  will  so  as  to  eliminate  the  condition  on  the  ground  of  the  . 
Impossibility  of  his  compliance  therewith,  would  be  denied  as  premature 
and  as  speculative,  since  his  possible  compliance  therewith  would  malce  a 
construction  thereof  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  1677;  Dee.  Dig.  «=» 
699.] 

In  re  estate  of  Mary  C.  Leary,  deceased  testate.  Application  by 
Daniel  J.  Leary  for  construction  of  paragraph  of  will.  Application  de- 
nied. 

Armstrong,  Brown  &  Purdy,  of  New  York  City  (Pierre  M.  Brown, 
of  New  York  City,  of  counsel),  for  petitioner. 

Haight,  Sandford  &  Smith,  of  New  York  City,  for  Marie  C.  Lowe. 

FOWLER,  S.  This  is  an  application  for  a  construction  of  para- 
graph 6  of  the  codicil  to  the  last  will  and  testament  of  the  testatrix. 
The  application  is  made  under  section  2615  of  the  Code.  The  para- 
graph referred  to  reads  as  follows : 

"Sixth.  The  provisions  made  for  my  son,  Daniel.  J.  Leary,  by  the  second 
paragraph  of  my  said  will  and  the  fifth  paragraph  of  this  codicil  are  made 
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upon  condition  that  my  said  son,  Daniel  3.  Ijeaty,  shall  hare  paid  to  me  prior 
to  my  death  or  shall  have  paid  to  my  executor  within  one  year  after  my  de- 
cease, all  moneys  owing  by  him  to  me,  whether  Individually  or  as  the  liq- 
uidating member  of  any  copartnership  In  whidi  he  and  I,  whether  alone  or 
with  another,  were  partners ;  and  tf  said  moneys  so  due  to  me  shall  not  hare 
been  i)ald  to  me  or  to  my  executor,  as  aforesaid,  then  said  devise  and  be- 
quest shall  become  null  and  void  and  the  property  ao  devised  and  bequeathed 
to  my  said  son  shall  become  part  of  my  residuary  estate." 

The  testatrix  died  on  August  3,  1914,  and  her  will  was  admitted 
to  probate  by  this  court  on  the  17th  of  September,  1914.  The  executor 
has  not  yet  filed  an  account  of  his  proceedings.  The  petitioner,  Daniel 
J.  Leary,  alleges  that  it  will  be  practically  impossible  for  him  to  com- 
ply with  the  conditions  mentioned  in  the  codicil,  and  he  asks  the  court 
to  hold  that  the  limitation  of  one  year  is  inoperative  and  that  it  should 
be  eliminated  from  the  codicil.  If  the  petitioner  before  the  3d  of 
August,  1915,  makes  the  payments  mentioned  and  described  in  the 
codicil,  he  will  be  entitled  to  the  legacies  given  to  him  in  the  will  of 
the  testatrix,  and  no  construction  of  the  provisions  of  the  will  or  codi- 
cil will  be  necessary  to  determine  his  right  to  such  legacies.  Until 
that  time  arrives  it  cannot  be  said  as  a  matter  of  law  that  he  will  not 
comply  with  the  conditions  mentioned  in  the  codicil.  Therefore  any 
construction  of  the  will  based  upon  the  assumption  that  the  legatee  will 
not  comply  with  the  conditions  mentioned  in  the  codicil  would  be  not 
only  premature,  but  would  be  speculative  and  impractical.  It  is  not 
the  intent  of  section  2615  of  the  Code  that  the  surrogate  shall  construe 
a  will  merely  for  the  purpose  of  relieving  the  mental  anxiety  of  some 
legatee  or  of  expressing  his  opinion  of  the  effect  of  testamentary  dis- 
positions of  property  under  circumstances  which  may  never  arise  or 
contingencies  which  may  never  happen.  It  is  reasonable  to  assume  that 
the  petitioner  will  endeavor  to  comply  with  the  conditions  mentioned 
in  tire  codicil,  and  any  decision  which  the  court  might  now  make  in 
construing  the  will  could  be  of  no  assistance  to  him  in  his  efforts  to 
'  effect  such  a  compliance.  A  construction  would  be  entirely  unnecessary 
if  he  should  comply  with  the  conditions  of  the  codicil ;  it  would  be 
ineffective  and  inapplicable  if  based  upon  the  assumption  that  the  lega- 
tee will  not  comply  with  the  conditions  unless  it  should  take  into  con- 
sideration facts  which  are  not  now  before  the  court  and  which  cannot 
be  before  the  court  until  the  executor  files  his  account.  This  the 
surrogate  should  not  do. 

The  application  for  a  construction  of  the  will  at  the  present  time  is 
therefore  denied. 
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WRIGHT  V.  liARKIN  et  aL 
(Supreme  Coart,  Special  Term,  Eile  County.    September  7,  1916.) 

1.  Action  €=»48 — Joinder  of  Causes  of  Action — Statute. 

Under  Code  Civ.  Proc.  8  484.  allowing  two  or  more  causes  of  action 
to  be  united  In  the  same  complaint,  wbere  tbey  are  brougbt  to  recover 
upon  contract,  express  or  Implied,  and  are  not  Inconsistent  with  each 
other,  and  do  not  require  a  different  venue,  a  cause  of  action  to  recover 
upon  a  contract  to  perform  labor  and  furnish  materials  might  be  Joined 
with  one  for  furnishing  materials,  and  others  growing  out  of  the  per- 
formance  of  the  contract. 

IKd.  Note.— For  other  cases,  see  Action,  Cent  Dig.  f{  450,  471,  490-510; 
Dec.  Dig.  «=>48.)  i 

2.  Plbadiko  4=>52 — Sepabatb  Causes  of  Action — Statutes. 

Under  Code  Civ.  Proc.  |  483,  requiring  a  complaint  setting  forth  two 
or  more  causes  of  action  to  state  separately  and  number  the  facts  con- 
stituting each  cause  of  action,  and  section  481,  requiring  separate  and  dis- 
tinct causes  of  action  to  each  have  a  plain  and  concise  statement  of 
facts  constituting  the  cause  of  action,  each  separate  and  numbered  cause 
of  action  must  have  within  Itself  the  necessary  allegation  of  fact  to  con- 
stitute a  cause  of  action,  entirely  independent  of  every  other  alleged 
cause  of  action  In  the  complaint ;  and  hence  a  complaint  alleging  a  right 
to  recover  for  work  done  and  materials  furnished  under  a  contract,  and 
for  other  causes  of  action,  alleging  only  that  "during  the  performance  of 
said  contract"  plaintiff  furnished  material  of  certain  value,  for  which 
defendants  agreed  to  pay,  and  for  which  nothing  bad  been  paid,  was  de- 
murrable, except  as  to  the  first  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  (  113;  Dea  Dig. 
«=>62.] 

8.  Contracts  «=335 — Pleadino — CoNpmoNs  Precedent — Statute. 

Under  Code  Civ.  Proc.  §  533,  providing  that,  in  pleading  the  perform- 
ance of  a  condition  precedent  in  a  contract,  it  is  not  necessary  to  state 
the  facts  constituting  performance,  but  that  the  party  may  state  gener- 
ally that  he  duly  performed  all  the  conditions  on  his  part,  which.  If  con- 
troverted, requires  him  to  establish  performance,  a  complaint  alleging 
that  plaintiff  entered  Into  a  contract  In  writing,  made  a  part  thereof,  and 
"under  and  pursuant  to  said  contract  performed  work  and  furnished 
material  of  a  certain  agreed  value,"  and  "had  performed  all  the  condi- 
tions of  said  contract  on  his  part,"  seeking  to  recover  such  amount  and 
the  10  per  cent,  reserve  fund  wlthbeld  during  the  performance  of  said 
contract,  without  alleging  performance  of  the  conditions  precedent  to  the 
payment  of  the  reserve  contract  price,  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  (i  1664-1676; 
Dec.  Dig.  «=>335.) 

Action  by  Josiah  P.  Wright  against  Hubert  E.  Larkin  and  another. 
On  demurrer  of  defendant  Larkin  to  complaint.    Sustained. 

Crangle  &  Cochrane,  of  Buffalo  (Simon  Fleischmann,  of  Buffalo,  of 
counsel),  for  plaintiff. 
David  Tice,  of  Lockport,  for  defendant 

WOODWARD,  J.   The  complaint  alleges  that : 

"At  all  the  times  hereinafter  mentioned  the  defendant  Hubert  B.  Larkin 
and  one  Alexander  Sangster  were  copartners,  engaged  In  the  contracting  busl- 
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ness  at  Lockiwrt,  N.  Y.,  under  the  name  of  Larkln  ft  Sangster,  nntU  tbe 
death  of  said  Alexander  Sangster,  prior  to  the  commencement  of  this  action, 
and  that  the'  defendant  Hnbert  £.  Larkln  is  now  the  sarriTlng  partner  of 
said  firm. 

"(2)  That  on  or  about  April  16,  1911,  the  plalntlft  and  said  Hubert  B.  Lar- 
kln and  Alexander  Sangster  entered  into  a  contract  in  writing,  a  copy  of 
which  Is  hereto  annexed,  marked  'Schedule  A,'  and  made  a  part  of  tbls 
complaint 

"(3)  That  the  plaintiff,  under  and  pursuant  to  said  contract,  between  the 
date  of  said  contract  and  December  31,  1013,  performed  work,  labor,  and 
services,  and  furnished  materials,  for  said  firm  of  Larkln  &  Sanf^ster,  of  the 
reasonable  value  of  $30,328.81,  which  was  the  agreed  price  thereof. 

"(4)  That  plaintiff  has  performed  all  the  conditions  of  said  contract  on  his 
part;  but  that  no  part  of  said  sum  has  been  paid,  except  the  sum  of  $28,- 
332.16,  paid  thereon  between  January  S,  1812,  and  November  24,  1913." 

Following  the  above  allegations,  under  the  Roman  ntunerals  II, 

the  pleader  continues : 

"For  a  second  cause  of  action  ba«in  plaintiff  all^^ea: 

"(6)  That  during  his  performance  of  said  contract  plaintiff  furnished  to 
defendant  Hubert  E.  Larkln  and  said  Alexander  Sangster  materials,  con- 
sisting of  lumber  and  other  materials,  of  the  value  of  $485.31,  which  amount 
said  larkln  &  Sangster  agreed  to  pay  therefor. 

"(6)  That  no  part  of  said  sum  has  been  paid." 

In  the  above  manner  the  pleader  sets  forth  four  other  alleged  causes 
of  action  growing  out  of  iht  performance  of  the  contract,  and  then 
alleges : 

"(19)  That  on  or  about  May  2,  1914,  the  plaintiff  executed  and  delivered  to 
the  defendant  Hubert  E.  Larkln,  Individually,  a  paper  purporting  to  be  an 
assignment  of  any  moneys  plaintiff  might  collect  upon  his  cause  of  actlm  here- 
in, to  the  extent  of  $2,500  thereof,  and  plaintiff  is  Informed  and  believes  that 
said  defendant  Hubert  E.  Larkln,  individually,  claims  an  Interest,  la  said 
plaintiff's  causes  of  action  to  the  extent  of  said  sum  of  $2,500. 

"(20)  That  on  February  27,  1912,  and  June  27,  1914,  plaintiff  executed  and 
delivered  to  defendant  the  People's  Bank  of  Buffalo  two  papers,  purporting 
to  bo  assignments  of  plaintiff's  causes  of  action  herein,  as  security  for  cer- 
tain moneys  then  due  said  defendant  the  People's  Bank  of  Buffalo  from 
plaintiff,  and  plaintiff  Is  Informed  and  believes  that  defendant  the  People's 
Bank  of  Buffalo  claims  an  interest  under  said  alleged  asslgtunents  in  plain- 
tiff's causes  of  action  herein." 

Following  these  allegations,  containing  the  only  suggestions  of  an 
equitable  nature,  the  complaint  demands  judgment  against  the  de- 
fendant Hubert  E.  Larkin,  as  surviving  partner  of  himself  and  Alex- 
ander Sangster,  deceased,  in  the  sum  of  $13,904.01,  together  with  in- 
terest and  costs,  and  that  the  rights  of  the  defendants  Hubert  E.  Lar- 
kin, individually,  and  the  People's  Bank  of  Buffalo,  to  said  causes 
of  action,  or  the  proceeds  thereof,  be  determined  as  their  interests  may 
appear. 

The  defendant  Hubert  E.  Larkin,  individual!;^,  appears  and  demurs 
to  the  complaint  generally  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  He  likewise  demurs  to  each 
of  the  five  further  alleged  causes  of  action,  after  the  first  one,  on  the 
same  ground,  and  further  to  the  complaint  generally  on  the  ground 
that  there  is  a  defect  of  parties  plaintiff,  and  that  causes  of  action  are 
improperly  united.    Having  reached  the  conclusion  that  the  complaint 


Digitized  by 


Google 


Sup.  Ct.)  WBIOHT  T.  LABKZN  868 

fails  to  state  facts  sufficient  to  constitute  a  cause  of  acdon,  it  will  not 
be  necessary  to  consider  the  latter  questions. 

[1,2]  It  must  be  entirely  clear  that  the  complaint  attempts  to  set 
out  six  separate  causes  of  action,  all  of  them  growing  out  of  the 
performance  of  one  contract.  They  are  such  causes  of  action  as  may 
be  joined  in  the  same  complaint,  undoubtedly,  under  the  provisions 
of  section  484  of  the  Code  of  Civil  Procedure,  and  as  to  such  actions 
the  statute  provides  that: 

"Tbe  statement  of  the  facts  constituting  e&cfa  cause'  of  action  must  be 
separate  and  numbered."    Section  483,  Code  of  Olrll  Procedura 

Being  separate  and  distinct  causes  of  action,  each  one  of  them  must 
have  "a  plain  and  concise  statement  of,  the  facts"  constituting  the  cause 
of  action,  without  unnecessary  repetition.  Section  481,  Code  of  Civil 
Procedure.  That  is,  each  cause  of  action,  which  is  to  be  separated 
and  numbered,  must  have  within  itself  the  necessary  all^ation  of  fact 
to  constitute  a  cause  of  action,  entirely  independent  of  every  other 
alleged  cause  of  action  in  the  complaint.  McKenzie  v.  Fox,  8  N.  Y. 
Supp.  460;^  Walsh  v.  Lispenard  Realty  Co.,  55  Misc.  Rep.  400,  106 
N.  Y.  Supp.  570;  Wallace  v.  Jones,  68  App.  Div.  192,  74  N.  Y. 
Supp.  116;  Bigelow  v.  Drummond,  98  App.  Div.  506,  90  N.  Y.  Supp. 
913 ;  People  v.  Koster,  50  Misc.  Rep.  46, 48,  97  N.  Y.  Supp.  829,  830, 
In  the  case  last  above  cited  the  court  says : 

"It  is  a  well-estabUshed  rule  of  pleading  that  each  cause  of  action  must 
be  stated  separately  and  shall  contain  every  allegation  which  is  necessary  to 
maintain  that  cause  of  action  Independently." 

While  this  may  be  done  by  a  reference  to  matters  contained  in 
definite  paragraphs  of  the  complaint  (Bigelow  v.  Drummond,  supra), 
A  good  cause  of  action  cannot  be  made  out  by  simply  alleging  matters 
which,  if  connected  with  other  allegations,  might  be  made  to  spell  out 
a  cause  of  action.  This  is  a  fixed  rule  of  pleading,  necessary  to  the 
orderly  administration  of  the  law,  and  may  not  be  disregarded, 

"It  seems  Impossible  to  treat  the  complaint  as  containing  a  single  cause  of 
action.  By  its  express  allegations  it  contains  several ;  and  If  It  be  true  that 
the  separation  of  them  was  not  In  all  cases  necessary,  yet  as  to  some  portions 
it  certainly  was,  and  the  plaintiff  ought  not  to  be  heard  now  to  urge  his  own 
inaccuracy  in  making  the  separation  as  a  ground  for  defeating  a  demurrer 
which  adopts  and  follows  Its  own  division  and  classifications."  Victory  Webb 
PrlnUng  Co,  t.  Beecber,  26  Hun,  48,  60, 

The  effort  being  made  to  plead  six  distinct  causes  of  action,  as 
in  the  case  last  above  quoted,  it  follows  that  the  demurrer  to  the  com- 
jdaint  generally  need  not  be  considered,  Except  in  connection  with 
the  first  cause  of  action.  The  complaint  is  not  of  a  general  equitable 
nature,  but  seeks  to  recover  on  distinct  actions  at  law,  with  an  effort 
to  involve  equitable  considerations  as  to  the  last  alleged  cause  of 
action.  Ntwie  of  the  alleged  causes  of  action  after  the  ftrst  one  make 
any  effort  to  incorporate  within  them  the  essential  facts  pleaded  in 
the  alleged  first  cause  of  action,  and  it  follows,  therefore,  that  they 

iBeported  in  full  In  the  New  Toric  Supplemoit:  teitorted  as  a  memoran- 
dum decision  without  (pinion  in  66  Hun,  606. 
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do  not  state  facts  sufficient  to  constitute  the  several  causes  of  action 
attempted  to  be  set  up. 

1^3]  We  come,  therefore,  to  the  consideration  of  the  first  cause  of  • 
action,  regarding  that  as  having  relation  to  the  demand  for  judgment, 
and  as  covered  by  the  demurrer  to  the  complaint  as  a  whole.  The 
first  cause  of  action,  after  alleging  the  acts  of  the  partnership  and 
that  the  defendant  is  the  surviving  partner,  avers  the  entering  into  a 
contract  in  writing,  which  is  made  a  part  of  the  complaint,  and  that 
the  plaintiff,  "under  and  pursuant  to  said  contract,"  performed  work, 
labor,  and  services,  and  furnished  materials,  of  the  reasonable  value 
of  $30,326.81,  which  was  the  agreed  price  thereof,  and  that  "plain- 
tiff has  performed  all  the  conditions  of  said  contract  on  his  part." 
This  alleged  cause  of  action  seeks  to  recover  the  10  per  cent,  reserve 
fund  withheld  during  the  performance  of  the  contract,  and,  the  con- 
tract being  made  a  part  of  the  complaint,  all  of  the  allegations  in  ref- 
erence thereto  must  be  understood  to  refer  to  the  same.  We  find  by 
the  contract: 

That  the  plaintiff  contracts  "to  do  all  necessary  work,  and  supply  all  labor, 
tools,  and  appliances,  for  the  removal  of  the  existing  bridges"  on  certalu 
streets  In  Lockport  and  the  "erection  of  the  bridges  called  for  by  contract 
No.  67" ;  that  the  plaintiff  agrees  "to  take  from  the  cars  f.  o.  b.  Lockport  all 
the  material  to  be  used  In  the  bridges,"  and  to  care  for  the  same  and  "place 
it  in  position  as  shown  on  plans" ;  that  "aU  of  the  above  work  to  be  done  In 
accordance  with  the  i)lans  and  specifications  furnished  by  the  state  engineer 
for  the  carrying  out  of  wmtract  No.  67,  section  10  of  the  Barge  Canal,  so  far 
as  they  cover  or  relate  to  same" ;  that  the  work  Is  to  "be  executed  to  the  sat- 
isfaction of  the  state  engineer." 

In  fact,  the  contract  is  replete  with  things  to  be  performed  by  the 
plaintiff  as  a  condition  precedent  to  the  payment  of  the  final  10 
per  cent,  of  the  contract  price;  but  the  complaint  fails  either  to  allege 
the  due  performance  of  these  conditions,  or  to  allege  specifically  the 
performance  of  each  one  of  them,  and  this  is  fatal  to  the  statement  of 
a  cause  of  action  under  the  contract  made  a  part  of  this  complaint. 
Section  533  of  the  Code  of  Civil  Procedure  provides  that : 

In  "pleading  the  performance  of  a  condition  precedent  In  a  contract.  It  ts 
not  necessary  to  state  the  facts  constituting  performance;  but  the  party  may 
state,  generally,  that  he,  or  the  person  whom  he  represents,  duly  performed 
all  the  conditions  on  his  part.  If  that  allegation  Is  controverted,  he  must,  on 
the  trial,  establish  performance." 

And  it  has  been  held  that  the  omission  of  the  word  "duly"  consti- 
tuted a  failure  to  comply  with  the  section  quoted,  and  that  the  plain- 
tiff was  not  entitled  to  any  benefit  thereunder.  Clemens  v.  American 
Fire  Insurance  Co.,  70  App.  Div.  435,  437,  75  N.  Y.  Supp.  484,  and 
authorities  there  cited ;  Williams  v.  Fire  Association  of  Philadelphia, 
119  App.  Div.  573,  104  N.  Y.  Supp.  100;  Feuerstein  v.  German  Union 
Fire  Insurance  Co.,  141  App.  Div.  456,  126  N.  Y.  Supp.  201 ;  Rosen- 
thal V.  Rubin,  148  App.  Div.  44,  48,  132  N.  Y.  Supp.  1053;  Marcus 
Contracting  Co.  v.  Weinbros  Real  Estate  Co.,  162  App.  Div.  495, 
147  N.  Y.  Supp.  576.  This  rule  seems  technical,  but  it  is  the  condi- 
tion on  which  the  plaintiff  is  permitted  to  avoid  the  other  rule,  which 
requires  a  plain  and  concise  statement  of  the  facts,  and  the  plaintiff 
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must  either  allege  that  he  has  "duly  performed  the  conditions  of  the 
contract,  or  else  set  out  specifically  that  [he]  did  employ  salesmen, 
provide  them  with  the  necessary  equipment  for  traveling,  pay  their 
expenses,  and  advertise  defendant's  goods."  Rosenthal  v.  RuWn,  148 
App.  Div.  44.  48,  132  N.  Y.  Supp.  1053,  1055;  Marcus  Contracting 
Co.  v.  Weinbros  Real  Estate  Co.,  supra. 
The  demurrer  is  sustained,  with  costs  to  the  defendant  Larkin. 


PEOPLE  ex  rel.  THAW  v.  GRIFBNHAGEN,  Sheriff,  et  al. 
(Supreme  Court,  Special  Term,  New  Xork  County.    April  23,  1015.) 

1.  Habeas  Conpns  e=>90—JvvY  <8s»19 — "niiAi/— Disceetion  of  CorrRT. 

On  habeas  corpus  to  obtain  hla  discharge  from  a  state  hospital  for  the 
criminal  insane,  relator  was  not  entitled  as  of  right  to  have  the  issue  of 
his  present  sanity  or  Insanity  tried  by  a  Jury;  but  the  court,  in  its 
discretion  and  for  the  information  of  its  conscience,  might  order  such 
issue  to  be  beard  by  a  Jury. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  g  80 ;  Dec. 
Dig.  «=»00;   Jury,  Cent.  tug.  |f  104-133;   Dec.  Dig.  «=>19.] 

2.  Habeas   Corpus    €=»90— Proceedings — Heasino   and    DirrERUiNATiON — • 

"In  a  Sumuabt  Wat" — "Court." 

Under  Code  Civ.  Proc.  |  2039,  providing  that  a  prisoner,  produced  upon 
the  return  of  habeas  corpus,  may  under  oath  deny  the  return,  or  allege 
facts  showing  that  bis  detention  is  unlawful,  or  that  he  Is  entitled  to 
his  discharge,  whereupon  the  court  or  Judge  must  proceed  in  a  summary 
way  to  hear  the  evidence  and  dispose  of  the  case;  section  20G6,  provid- 
ing that,  e.xcept  as  otherwise  expressly  prescribed  by  statute,  the,  article 
shall  regulate  proceedings  on  habeas  corpus ;  and  section  20d8,  providing 
that,  except  where  special  provision  therefor  is  otherwise  made,  manda- 
mus can  be  granted  only  at  a  Special  Term  of  the  Supreme  Court  where- 
in the  Issue  of  fact  is  triable  as  prescribed  in  the  article — the  words  "In 
a  summary  way"  mean  simply  without  ceremony  or  delay,  and  do  not 
prohibit  the  determination  of  the  issues  of  fact  with  the  aid  of  a  Jury, 
since  the  interests  of  the  public  and  of  the  petitioner  require  promptness, 
and  since  a  "court,"  as  distinguished  from  a  Judge,  may  consist  of  the 
Judge  and  a  Jury. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent.  Dig.  {  80;  Dec. 
Dig.  «=»90. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Court) 

8.  Habhas  Corpus  €=»90 — Proceedings — Isstrs  or  Insanity. 

Code  Civ.  Proc.  g  2038,  provides  that  a  prisoner,  produced  on  return  of 
a  writ  of  habeas  corpus,  may  under  oath  deny  any  material  allegation  of 
the  return,  or  allege  facts  showing  either  that  his  detention  is  unlawful, 
or  that  he  Is  entitled  to  his  discharge,  whereupon  the  court  or  Judge  may 
proceed  In  a  summary  way  to  dispose  of  the  case;  and  section  2066 
regulates  the  proceedings  on  the  return  of  a  writ  of  habeas  corpus,  ex- 
cept as  otherwise  prescribed  by  statute,  and  in  so  far  as  the  provisions 
of  the  article  are  applicable  in  any  case  therein  provided  for.  Insanity 
Law  (Consol.  Laws,  c  27)  S  93,  provides  that  one  in  custody  as  an  in- 
sane perscm  may  have  a  writ  of  habeas  corpus  on  proper  application,  on 
return  of  which  the  fact  of  his  Insanity  shall  be  determined  upon  evi- 
dence as  to  his  medical  history  and  of  the  superintendent  or  officer  in 
charge  of  the  institution  wherein  he  Is  in  custody.  Held,  on  the  return 
of  a  writ  of  habeas  corpus  entitling  the  relator,  who  had  been  committed 
to  a  state  hospital  for  the  criminal  Insane,  to  a  trial  of  the  question 
whether  he  was  then  sane  or  insane,  that  the  provisions  of  the  Code  and 
of  the  Insanity  Law  applied  to  distinct  classes  of  cases,  and  were  mu- 
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tually  exdoslTe,  and  fhat  tbe  proceeding  was  governed  by  fhe  Insanity 
Law,  as  one  of  the  cases  otherwise  expressly  provided  for  by  statnte. 

[DA.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  |  80;  Dec. 
Dig.  «=»90.] 

4.  Habeas  Cobptts  «=>90 — PaocuDnfG — Issux  of  SANrrr — Jobt  Tbiai<— Dm- 

CBETION  or  CODBT. 

Relator  In  1907  was  tried  for  murder  before  a  jury,  and  pending  the 
trial  a  commission  reported  that  he  was  Insane,  and  on  retrial  In  1908  he 
pleaded  insanity,  and  was  found  not  guilty  on  tbe  ground  of  insanity 
when  the  act  charged  was  committed,  and  was  then  committed  to  a  state 
asylum  for  the  criminal  insane  "until  thence  discharged  in  due  course 
of  law,"  and  upon  two  applications  tor  habeas  corpus  in  1908,  one  in 
1909,  and  another  in  1912,  was  adjudged  still  insane,  and  in  19L3  in  a 
judicial  proceeding  was  adjudged  not  a  lunatic,  and  in  the  same  year 
was  found  by  a  commission  not  to  be  insane  and  not  dangerous  to  be  at 
large.  Held,  on  application  for  habeas  corpus  to  try  the  issue  of  his 
present  sanity,  that  in  view  of  the  history  of  the  case  the  court  would 
refer  the  issue  to  a  jury,  whose  finding,  however,  might  be  disregarded 
by  the  court 

[Ed.  Note. — For  otber  cases,  see  Habeas  Corpus,  Cent  Dig.  i  80;  Dea 
Dig.  <8=>90.] 

6.  Habeas  Cobpus  «=>120— Bbfitsai.  to  Disohabge — Bss  Judicata — Saritt. 
^he  disposition  of  prior  writs  of  habeas  corpus,  sought  to  liberate  a 
person  acquitted  of  murder  because  of  insanity,  on  the  ground  that  be 
was  then  sane,  was  not  res  judicata  of  the  issue  of  the  petitioner's  in- 
sanity on  a  subsequent  hearing  of  a  new  writ  for  similar  relief. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  {  121;  Dec. 
Dig.  «=>120.1 

Habeas  corpus  by  the  People,  on  the  relation  of  Harry  K.  Thaw, 
against  Max  S.  Grifenhagen,  as  Sheriff  of  the  County  of  New  York, 
and  John  J.  Hanley,  Warden  of  the  City  Prison.  Relator's  motion 
to  impanel  a  jury  granted. 

See.  also,  168  App,  Div.  553,  153  N.  Y.  Supp.  188;  215  N.  Y.  339. 
109  N.  E.  486. 

Abel  I.  Smith,  Jr..  of  New  York  City,  pro  se. 
Abraham  S.  Gilbert,  of  New  York  City,  for  defendant 
John  J.  Hanley,  of  New  York  City,  pro  se. 
Egburt  E.  Woodbury,  Atty.  Gen.,  pro  se. 
William  F.  Schnieder,  of  New  York  City,  pro  se. 

HENDRICK,  J.  This  is  an  application  on  the  return  of  a  writ 
of  habeas  corpus  for  a  trial  by  jury  of  the  question  of  fact  whether 
or  not  Harry  K.  Thaw  is  insane  at  the  present  time. 

[1]  The  motion  is  addressed  to  the  discretion  of  the  court,  and  it 
is  not  claimed  by  counsel  for  the  relator  that  Thaw  is  entitled  to  a 
jury  trial  in  this  proceeding  as  a  matter  of  right.  The  opposition  to 
the  motion  on  behalf  of  the  people  of  the  state,  represented  by  the 
Attorney  General  and  the  district  attorney  of  this  county,  rests  on 
the  contention  that  the  court  has  no  power  to  order  a  jury  trial  of 
the  issues  of  fact  in  a  habeas  corpus  proceeding,  and  therefore  the 
court  has  no  discretion  in  the  premises  which  it  may  exercise.  It  is 
also  urged  that,  if  it  be  held  the  court  has  power  in  its  discretion  to 
order  a  jury  trial,  that  discretion  should  not  be  exercised  in  favor  of 
this  relator.    In  support  of  the  contention  of  the  people  as  to  want  of 
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power  it  is  claimed  that  the  statutory  provisions  relating  to  habeas 
corpus  prohibit  the  court  from  impaneling  a  jury  to  assist  and  advise 
it  in  a  decision  of  the  issues  involved.  It  is  also  claimed,  as  is 
stated  by  the  Attorney  General  and  the  district  attorney  in  their  brief, 
that  they  are  "unaware  of  a  single  case  in  this  state  m  which  a  jury 
trial  has  been  ordered  in  a  habeas  corpus  proceeding." 

The  answer  to  this  latter  contention  of  the  Attorney  General  and 
of  the  district  attorney  is  that  there  have  been  several  cases  in  this 
$tate  in  which  a  jury  trial  has  been  ordered  to  determine  questions 
of  fact  in  habeas  corpus  proceedings.  In  this  very  First  department, 
in  the  habeas  corpus  proceeding  entitled  People  ex  rel.  Bebro  v. 
Matteawan  Insane  Asylum  and  John  Doe,  this  court  on  June  4,  1906, 
entered  an  order  as  follows : 

"Ordered  that  the  question  of  fact  In  respect  to  the  alleged  insanity  of 
the  said  James  P.  Haughey  arising  on  the  issues  herein  presented  be  tried 
by  a  Jury.  Further  ordered  that  the  question  to.  be  tried  by  the  Jury  be  and 
the  same  hereby  Is  stated  as  follows:  'Is  the  said  James  P.  Haugbey  now 
insane?' " 

On  this  order  a  jury  was  impaneled  and  the  question  of  Haughey's 
sanity  was  tried  before  a  jury.  On  the  same  day  another  order  was 
entered  directing  that  the  issue  of  the  sanity  of  Patrick  Cowen  be 
tried  with  the  aid  of  a  jury  upon  the  return  of  a  writ  of  habeas 
corpus.    These  orders  were  granted  by  the  late  Justice  Bischoff. 

The  case  of  People  v.  Bums  (1894)  77  Hun,  92,  28  N.  Y.  Supp. 
300,  affirmed  without  opinion  in  143  N.  Y.  665,  39  N.  E.  21,  was  an 
appeal  from  an  order  of  the  Supreme  Court  denying  the  application 
of  one  James  Bums  for  his  discharge  upon  the  return  of  a  writ  of 
habeas  corpus.  In  that  case  the  lower  court  impaneled  a  jury  and 
submitted  to  it  the  question  of  fact  put  in  issue  by  the  traverse  to 
the  return.  The  Appellate  Division  of  the  Fifth  Department,  Presiding 
Justice  Dwight  writing  for  the  court,  said: 

"He  was  before  the  court  on  a  writ  of  habeas  corpus  granted  oo  his  own 
application,  and  he  thereby  submitted  to  the  court  the  whole  question  of 
his  right  to  a  discharge  or  his  liability  to  a  recommitment  •  •  •  The 
only  question  of  fact  was  of  the  violation  of  the  condition  mentioned.  In 
determining  tliat  question  the  court,  though  possibly  not  required  to  do  so, 
might  at  least  with  great  propriety  take  the  verdict  of  a  Jnry  drawn,  as  was 
done,  from  the  panel  of  Jurors  summoned  and  in  attendance  at  the  term." 

•  In  Matter  of  Dixon,  11  Abb.  N.  C.  118,  a  writ  of  habeas  corpus 
was  issued  on  behalf  of  an  inmate  of  a  lunatic  asylum  to  procure 
his  discharge  on  the  ground  that  he  had  become  sane.  In  this  case 
the  court  per  Potter,  J.,  said : 

"I  do  not  doubt  that  It  Is  the  appropriate  office  of  the  writ  of  habeas  corpus, 
however  legal  and  proper  the  confinement  may  have  been  at  its  beginning,- 
and  while  the  patient  was  Insane,  to  restore  the  patient  to  his  liberty  and 
to  society,  when  his  sanity  is  established.  No  more  appropriate  or  dlflM«nt 
remedy  has  been  suggested  by  the  respondent,  and  none  occurs  to  the  court. 
*  *  *  The  tribunal  who  gave  the  certificate  of  insanity  In  this  case  was 
only  competent  to  imprison  for  and  during  the  insanity.  When  the  insanity 
ceases,  the  power  to  longer  detain  the  patient  ceases.  Has  the  insanity 
ceased?  That  is  alleged  and  denied  in  the  papers  before  the  court,  and  I 
am  QDwUling  to  decide  that  question  upon  the  evidoice  before  me.    That 
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question  should  be  tried  by  a  Jury,  or  the  court  ahould  be  famished  with 
more  evidence  through  a  reference." 

The  case  of  People  ex  rel.  Morrell  v.  Dold,  189  N.  Y.  546,  82 
N.  E.  1131,  is  cited  with  approval  in  Sporza  v.  German  Sav.  Bank, 
192  N.  Y.  8,  84  N.  E.  406.  The  facts  in  the  Dold  Case,  as  stated 
by  Haight,  J,  (192  N.  Y.  20,  84  N.  E.  410)  are  as  follows: 

"The  relator  obtained  a  writ  of  habeas  corpus  to  procure  his  release  from 
River  Crest  Sanitarium,  in  which  he  was  confined  as  an  insane  person,  upon 
the  ground  that  he  was  committed  to  the  sanitarium  without  notice.  The 
defendant  made  return  thereto  to  the  effect  that  the  relator  was  insane  at 
the  time  be  was  committed  to  the  sanitai-ium  and  that  he  was  still  insane. 
A  traverse  was  Interposed  to  this  return,  and  thereupon  the  defendant  asked 
that  a  jury  be  impaneled  to  try  the  question  of  the  relator's  present  insan- 
ity. This  the  relator  opposed,  and  declined  to  submit  to  a  trial  by  jury,  and 
thereupon  the  Special  Term  overruled  the  traverse,  and  dismissed  the  writ, 
and  remanded  the  relator  to  the  custody  of  the  sanitarium." 

The  order  dismissing  the  writ  in  the  Dold  Case  recites  the  offer  of 
a  jury  trial  as  follows : 

"And  the  offer  having  been  duly  made  tliat  Issues  be  framed  to  be  sub- 
mitted forthwith  to  a  Jury  for  the  purpose  of  determining  the  sanity  of  the 
relator,  which  offer  was  declined  by  the  attorney,  L.  F.  I'lsh,  Esq.,  and  the 
said  counsel  for  the  relator  and  the  said  justice  having  thereby,  after  due 
deliberation,  directed  that  the  said  traverse  and  plea  be  overruled,"  etc. 
Printed  papers  in  the  Dold  Case,  Cases  in  the  Court  of  Appeals,  vol.  2354. 

Within  the  past  two  weeks  in  a  habeas  corpus  proceeding  (People 
ex  rel.  Cornelius  Sullivan  v.  Elliott,  no  opinion  filed)  Mr.  Justice 
Benton,  of  this  court,  sitting  in  Steuben  county,  ordered  a  jury  trial 
to  determine  the  issue  raised  by  the  pleadings  whether  Sullivan, 
who  is  an  innjate  of  the  Willard  State  Hospital  at  Willard,  N.  Y.,  is 
sane  at  the  present  time. 

It  is  therefore  evident  that  in  this  state  there  is  ample  precedent 
for  the  impaneling  of  a  jury  to  aid  in  trying  the  issues  of  fact 
raised  upon  the  traverse  to  the  return  in  a  habeas  corpus  proceeding. 
Not  only  do  the  above-cited  cases  in  this  state  lead  to  the  conclusion 
that  it  is  within  the  discretion  of  the  court  to  impanel  a  jury  to  aid 
the  court  in  its  decision  of  the  question  of  fact,  but  the  text-book 
writers  and  cases  in  other  jurisdictions  also  fortify  the  contention  of 
the  relator  that  the  court  has  power  to  exercise  discretion  in  this 
regard. 

Church,  in  his  work  on  Habeas  Corpus  (2d  Ed.,  §  173),  says: 

"A  trial  by  Jury  cannot  be  demanded  by  a  prisoner  or  respondent  In  a 
habeas  corpus  proceeding  as  a  matter  of  right;  *  •  •  but  the  court  or 
Judge  sitting  on  the  return  to  a  writ  of  habeas  corpus  may,  in  his  discretioii, 
order  any  controverted  fact  in  the  matter  to  be  tried  by  a  Jury." 

In  Graham  v,  Graham,  1  Serg.  &  R.  (Pa.)  330,  the  court  says : 

"The  Habeas  Corpus  Act  authorizes  the  court  to  decide  both  fact  and 
law;  bnt  it  has  been  the  practice  in  the  common  pleas  to  direct  an  issue 
for  trial  of  facts  on  doubtful  cases." 

In  Republica  v.  Goaler,  2  Yeates  (Pa.)  258,  the  court,  in  a  habeas 
corpus  proceeding,  said : 
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"On  a  habeas  corpus  we  are  called  on  to  examine  into  the  facta  relating 
to  the  case  (2  Dall.  St.  Laws,  246,  i  13),  and  most  In  some  instances  neces- 
sarily determine  contested  facts.  If  we  had  any  doubt  whether  the  true 
person  was  arrested,  we  should  bold  ourselves  bound  to  submit  the  matter 
to  a  decision  by  Jury." 

Furfher,  the  question  of  the  power  of  the  court  to  order  a  trial  of 
the  question  of  fact  of  the  insanity  of  Thaw  has  been  passed  upon 
in  this  very  court.  In  the  habeas  corpus  proceeding  before  Mr.  Jus- 
tice Mills  (People  ex  rel.  Peabody  v.  Chanler)  the  question  of  the  dis- 
cretionary power  of  the  court  was  raised  by  this  respondent  and  con- 
tested before  that  justice,  who  decided  that  the  court  had  the 
power  in  its  discretion  to  submit  the  issue  of  present  sanity  to  a 
jury  trial.  The  motion  for  a  jury  trial  was  denied,  for  the  reason 
that  in  his  opinion  the  facts  at  that  time  did  not  warrant  the  exercise 
by  him  of  the  discretionary  power  which  he  held  he  possessed. 

From  the  printed  papers  on  appeal  to  the  Court  of  Appeals  it 
appears  that  this  question  was  specifically  presented  by  motion  at 
the  opening  of  the  proceedings  as  follows : 

"Mr.  Bartlett:  Second.  We  move  your  honor  tliat  a  Jury  trial  be  granted 
to  Harry  K.  Thaw  as  a  matter  of  Judicial  discretion  on  the  ground  that  such 
Judicial  discretion  In  his  favor  should  now  be  exercised. 

"The  Court:  That  motion  I  also  deny  for  the  reasons  which  I  liave  al- 
ready expressed  and  are  a  part  of  the  record"  (folio  92). 

Other  motions,  not  material  here,  were  made  for  the  discharge  of 
Thaw  under  the  writs,  and  were  denied.  The  same  motions  were 
made  on  a  former  hearing,  and  the  same  rulings  were  made,  where- 
upon the  court  made  its  decision  (folios  103  to  120),  from  which  I 
quote  so  much  as  is  here  applicable : 

"Now  we  come  to  the  next  question,  and  that  is  this:  Has  the  court  in 
this  proceeding  the  power  In  its  discretion  to  grant  a  Jury  trial  of  the  issue 
of  XhaWs  present  sanity  7'  (folio  108). 

After  discussing  briefly  that  question,  the  court  continued: 

"I  conclude  to  bold  that  the  court  lias  the  power  in  Its  discretion  to  sub- 
mit this  issue  of  the  present  sanity  raised  by  these  pleadings,  return,  and 
traverse  to  a  Jury  trlaL" 

The  Appellate  Division  of  the  Second  Department  (133  App.  Div. 
159,  117  N.  Y.  Supp.  322,  affirmed  196  N.  Y.  525,  89  N.  E.  1109, 
25  L.  R.  A.  [N.  S.]  946),  in  reviewing  the  proceedings  on  that  habeas 
corpus,  sustained  the  action  of  Mr.  Justice  Mills  in  dismissing  the 
writ  and  remanding  the  prisoner,  Thaw.  Mr.  Justice  Rich  in  his 
concurring  opinion  said: 

"From  the  order  accordingly  entered  this  appeal  is  taken,  and  three  ques- 
tions are  presented  for  our  consideration  and  determination:  First  •  *  • 
Second.  •  •  •  Third.  Did  the  Special  Term  err  In  denying  the  relator's 
motion  for  a  trial  by  Jury,  either  as  matter  of  right  or  of  discretion?" 

After  discussing  the  two  first  questions,  he  continued : 
"1  am  unable  to  find  any  authority  under  which  Thaw  was  entitled  to  have 
the  question  of  fact  as  to  his  sanity  or  insanity  tried  by  the  Jury  as  a  mat- 
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ter  of  right.    The  discretion  of  the  learned  Justice  at  Special  Tenn  was  prop- 
erly exercised,  and  It  follows  that  the  order  must  be  affirmed." 

I  am  of  opinion  that  there  is  ample  precedent  and  authority  to 
order  the  issue  of  fact  to  be  heard  by  a  jury  for  the  information  of 
the  conscience  of  the  court. 

[2]  It  is  further  argued  by  the  Attorney  General  and  the  district 
attorney  that  sections  2039  and  2066  of  the  Code  of  Civil  Procedure 
prohibit  the  determination  of  the  issues  of  fact  with  the  aid  "of  a 
jury;  they  arguing  that  section  2068  makes  section  2039  exclusively 
applicable  to  this  case,  and  that  section  2039,  inasmuch  as  it  directs 
that  the  court  or  judge  "must  proceed  in  a  summary  way  to  hear 
the  evidence,"  deprives  the  court  of  the  power  to  impanel  a  jury. 

The  words  "in  a  summary  way"  in  this  section  mean  simply 
"without  ceremony  or  delay."  37  Cyc.  532.  "Proceedings  in  habeas 
corpus  are  to  be  disposed  of  in  a  summary  way.  The  interests 
of  both  the  public  and  the  petitioner  require  promptness — that,  if 
he  is  unlawfully  restrained  of  his  liberty,  it  may  be  given  to  him  as 
speedily  as  possible;  that,  if  not,  all  having  anything  to  do  with 
his  restraint  be  advised  thereof,  and  the  mind  of  the  public  be  put 
at  rest,  and  also  that,  if  further  action  is  to  be  taken  in  the  matter, 
it  may  be  taken  without  delay."  Storti  v.  Massachussetts,  183  U.  S. 
138,  at  page  143,  22  Sup.  Ct.  72,  46  L.  Ed.  120,  commenting  on  sec- 
tion 761  of  the  federal  Revised  Statutes,  which  require,  as  does 
section  2039  of  the  Code  of  Civil  Procedure,  that  a  proceeding  of 
habeas  corpus  must  proceed  in  a  summary  way  to  determine  the 
facts,  etc. 

The  purpose  of  the  writ  of  habeas  corpus  and  the  purpose  of  the 
provision  that  the  issues  of  fact  presented  to  be  tried  in  a  summary 
way  is  to  enable  a  person  unlawfully  deprived  of  his  liberty  to 
have  a  speedy  determination  of  the  matter  without  delay.  The  words 
"in  a  summary  way"  have  no  application  to  the  mode  in  which  a 
speedy  determination  should  be  arrived  at,  but  look  solely  to  the 
end  that  the  questions  be  expeditiously  resolved.  This  provision  is 
for  the  benefit  of  the  person  who  claims  to  be  illegally  detained,  so 
that  he  may  be  quickly  delivered  from  an  illegal  cotmnement,  and 
there  is  no  reason  why  the  determination  of  the  questions  of  fact 
may  not  proceed  in  as  summary  a  way  with  the  aid  of  a  jury  as  it 
might  without  one.  In  any  event,  the  provision  that  the  cotut  pro- 
ceed in  a  summary  way,  being  for  the  benefit  of  the  relator,  may 
be  waived  by  him.  It  should  be  borne  in  mind,  in  endeavoring  to 
arrive  at  the  intent  of  the  Legislature  as  expressed  in  this  section, 
that  power  is  given,  not  only  to  a  judge,  but  also  to  the  court,  to 
determine  the  question  of  fact  in  a  summary  way,  and  a  court,  as 
distinguished  from  a  judge,  may  consist  of  a  judge  and  jury. 

In  conclusion,  on  this  branch  of  the  contentions  of  the  people,  I 
may  say  that  neither  the  Attorney  General  nor  the  district  attorney 
has  cited  any  case  in  the  state  of  New  York,  nor  have  I  been  able 
to  find  one,  where  the  courts  of  this  state,  or  any  judge,  has  held 
that  the  court  has  no  power  to  try  the  issues  of  fact  in  a  habeas 
corpus  proceeding  with  the  aid  of  a  jury. 
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[3]  Thus  far  I  have  examined  the  question  presented  on  the  as- 
sumption of  counsel  for  the  people  that  this  proceeding  is  governed 
exclusively  by  section  2039  of  the  Code  of  Civil  Procedure.  As 
a  matter  of  fact  section  2039  does  not  exclusively  regulate  this  pro- 
ceeding. Section  2066  of  the  Code  of  Civil  Procedure  provides  that 
section  2039  of  the  Code  of  Civil  Procedure  shall  regulate  the  pro- 
ceedings on  the  return  of  a  writ  of  habeas  corpus,  "except  as  other- 
wise prescribed  by  statute,"  and  in  so  far  as  the  provisions  of  the 
article  "are  applicable  in  any  case  therein  provided  for."  Section 
93  of  the  Insanity  Law  provides  as  follows : 

"Any  one  in  custody  aa  an  Insane  person  is  entitled  to  a  Writ  of  habeas 
corpus,  upon  a  proper  application  made  by  blm  or  some  friend  in  his  behalf. 
Upon  the  return  of  such  writ,  the  fact  ot  his  Insanity  shall  be  inquired  into 
and  determined.  The  medical  history  of  the  patient,  as  it  appears  in  the 
case  book,  shall  be  given  in  evidence,  and  the  snperintendent  or  medical  ofB- 
cer  in  charge  of  the  institution  wherein  such  person  Is  lield  in  custody,  and 
any  proi)er  person,  shall  be  sworn  tondiing  the  moital  condition  of  snclk 
person.  Where  a  second  or  subsequent  application  Is  made  for  the  discharge 
from  custody  of  the  same  patient,  any  party  to  the  proceeding  may  introduce 
■in  evidence  any  testimony,  in  relation  to  the  mental  condition  of  such  pa- 
tient, received  upon  any  former  hearing  or  trial,  together  with  all  the  ex- 
hibits introduced  in  evidence  upon  such  hearing  or  trial  in  connection  with 
such  testimony  without  calling  the  witnesses  who  gave  such  testimony,  such 
evidence  to  have  the  same  force  and  effect  as  if  such  witnesses  bad  been 
caUed." 

This  section  of  the  Insanity  Law  clearly  applies  to  this  case,  and 
it  is  one  o£  the  cases  referred  to  in  section  2066  of  the  Code  as  a 
case  "otherwise  expressly  provided  for  by  statute,"  and  is  not  a 
case  to  which  section  2039  of  the  Code  is  applicable,  nor  is  it  "a 
case  therein  provided  for,"  The  section  which  applies  exclusively 
to  insanity  cases  provides  that  upon  the  return  of.  the  writ  the  fact 
of  the  prisoner's  sanity  shall  be  inquired  into.  There  is  no  direction 
of  the  manner  in  which  the  inquiry  shall  be  made,  nor  is  there  any 
suggestion  that  it  shall  be  made  in  a  summary  way.  Indeed,  the 
section  prescribes  certain  modes  of  proof  and  requires  certain  evi- 
dence to  be  admitted,  which  requirements  indicate  that  the  Legis- 
lature intended  the  trial  to  be  thorough  and  exhaustive.  It  would 
seem  that  its  intended  effect  cannot  be  given  to  the  section  under 
discussion,  if  that  section  is  restricted  by  the  narrow  construction  of 
section  2039  of  the  Code  for  which  counsel  for  the  people  contend. 
Even  the  phraseology  differs  widely  in  the  two  sections.  In  section 
2039  of  the  Code  the  relator  is  spoken  of  as  the  "prisoner" ;  in  sec- 
tion 93  of  the  Insanity  Law  he  is  spoken  of  as  "a  person  in  custody 
as  an  insane  person." 

I  believe  that  section  2039  of  the  Code  and  section  93  of  the  In- 
sanity Law  apply  to  distinct  classes  of  cases  and  are  mutually  ex- 
clusive. It  must  be  borne  in  mind  that  in  this  proceeding  before 
me,  Thaw  is  entitled  to  a  trial  of  the  question  whether  or  not  he  is 
now  insane,  irrespective  o£  the  question  whether  or  not  the  court 
has  power  to  impanel  a  jury  to  aid  it  in  its  determination,  and  in 
either  event  such  a  trial  must  be  had.    I  am  of  the  opinion  that  the 
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court  has  the  power,  in  its  discretion,  to  call  in  a  jury  to  aid  it  in 
resolving  the  question  of  fact  presented  by  the  pleadings. 

[4,  B]  The  question  remains  whether  or  not  the  court  should,  in 
this  particular  case,  exercise  the  discretion  which  I  have  held  it  to 
possess  in  favor  of  the  request  of  the  relator  that  a  jury  be  ordered. 
A  brief  history  of  the  proceedings  in  relation  to  Thaw  will  aid  in 
determining  how  that  discretion  should  be  exercised.  On  January 
23,  1907,  Thaw  was  placed  on  trial  for  the  murder  of  Stanford  White 
before  Mr.  Justice  Fitzgerald  and  a  jury.  During  the  progress  of 
the  trial  the  district  attorney  moved  for  the  appointment  of  a  com- 
mission to  inquire  into  the  then  mental  condition  of  Thaw.  The 
commission  was  appointed  and  submitted  its  report,  which  con- 
cluded : 

"Upon  all  the  facts,  it  Is  our  opinion  that  at  the  time  of  tbe  examination 
tbe  said  Harry  K.  Thaw  was,  and  is,  sane,  and  was  not,  and  is  not,  in  a 
state  of  idioc7,  InbecUlty,  lunacy,  or  Insanity,  so  as  to  be  incapable  of  readily 
understanding  his  own  condition,  the  nature  of  tbe  charges  against  him, 
and  in  conducting  his  defense  in  a  reasonable  manner." 

Thereafter  the  trial  continued  and  the  jury  disagreed.    In  January,- 
1908,  Thaw  was  again  placed  on  trial  before  Mr.  Justice  Dowling  and 
a  jury,  juid  pleaded  insanity  as  a  defense.    The  verdict  of  the  jury 
was: 

"Not  guilty,  upon  the  ground  of  defendant's  Insanity  at  the  time  of  the 
commission  of  tbe  acts  charged  In  tbe  indictment." 

Thereupon  he  was  committed  to  the  State  Asylum  for  the  Criminal 
Insane  at  Matteawan,  the  order  of  the  commitment  concluding : 

"There  to  be  kept  in  said  hospital  until  thence  discharged  by  due  course 
of  law." 

In  May,  1908,  Thaw  sued  out  a  writ  of  habeas  corpus,  which  was 
heard  before  Mr.  Justice  Morschauser,  who  said: 

"I  am  satisfied  from  the  evidence  adduced  before  me  that  the  mental  con- 
dition of  Harry  K.  Thaw  has  not  changed,  and  I  find  that  be  is  now  insane." 
People  ex  rel.  Feabody  ▼.  Baker,  58  Mlsa  Rep.  359,  ItO  N.  Y.  Supp.  848. 

In  June,  1908,  Thaw  again  procured  a  writ,  which  was  heard  be- 
fore Mr.  Justice  Mills,  who  dismissed  the  writ  and  remanded  the 
prisoner  to  Matteawan  Asylum.  The  proceedings  on  and  the  dis- 
position of  this  writ,  and  the  decision  of  Mr.  Justice  Mills  and  of 
the  Appellate  Division,  Second  Department,  and  of  the  Court  of 
Appeals  are  hereinbefore  referred  to  at  length.  In  June,  1909,  Mr. 
Justice  Mills  again  entertained  a  writ,  and,  after  a  hearing  thereon, 
held  Thaw  to  be  insane,  and  dismissed  the  writ.^  •  In  June,  1912, 
Thaw  again  sued  out  a  writ  of  habeas  corpus  to  try  the  question  of 
his  insanity,  which  was  heard  before  Mr.  Justice  Keogh,  who  held 
Thaw  to  be  "still  insane,"  and  an  order  was  entered  to  the  effect 
that  Thaw  was  not  yet  recovered. 

In  November,  1913,  in  a  proceeding  in  the  orphans'  court  of  Pitts- 
burgh, Pa.,  three  physicians  were  appointed  upon  the  petition  of 
the  trustee  of  the  estate  of  Harry  K.  Thaw  for  an  adjudication  that 

>  People  ex  ret.  Thaw  t.  Lamb  (Sup.)  118  N.  T.  Supp.  S8>. 
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Thaw  was  a  luttatic  and  was  not  to  be  intrusted  with  the  handling 
of  funds  then  due  him.  Upon  the  report  of  the  physicians,  the 
court  held  that  Thaw  was  not  a  lunatic  and  dismissed  the  petition. 
In  December,  1913,  in  the  United  States  District  Court  for  the  Dis- 
trict of  New  Hampshire  (Ex  parte  Thaw  [D.  C]  209  Fed.  954), 
District  Judge  Aldrich,  on  an  application  for  bail,  pending  extradi- 
tion proceedmgs,  held  that  Thaw  was  entitled  to  bail  as  a  matter  of 
right  imless  his  enlargement  on  bail  would  be  a  menace  to  the  com- 
munity. The  court  appointed  a  commission  to  determine  that  ques- 
tion.   The  conclusion  of  that  commission  was  as  follows: 

"Whatever  may  have  been  the  inental  condition  of  Harry  Kendall  Thaw  at 
the  time  of  the  homicide,  upon  which  question  we  express  no  opinion,  he  Is 
not  now  suffering  from  any  of  the  forms  of  mental  disease  alleged  by  the 
prosecution  at  the  time  of  the  trial  or  subsequently  thereto,  namely,  maniac 
depressive  insanity,  paranoia,  dementia  prsecox,  or  delusional  insanity.  In 
our  opinion  it  is  reasonably  probable  that  Harry  Kendall  Thaw's  liberty  under 
bail  would  not  be  dangerous  or  a  menace  to  public  peace  or  safety."  Tran- 
script of  Record,  Drew  t.  Thaw,  in  the  Supreme  Court  of  the  United  States, 
page  180. 

In  the  April  following  Judge  Aldrich  granted  Thaw's  writ  of  ha- 
beas corpus  (Ex  parte  Thaw  [D.  C]  214  Fed.  423),  but  suspended 
his  discharge  pending  an  appeal.  The  motion  for  bail  was  left  tm- 
detemiined,  but  he  accepted  the  report  of  the  commission,  saying 
at  page  444: 

"I  accept  the  report  of  the  commission,  based  as  it  was  upon  nonadversary 
Investigation  and  examination  and  upon  proofs  of  absence  of  indications  of 
personal  violence  since  commitment  to  Matteawan,  supplemented  by  my  own 
observation  of  the  man  at  the  several  hearings,  as  sufficiently  establishing  non- 
dangerous  mental  condition  so  far  as  it  Is  involved  In  the  question  of  bail, 
and  that  any  supposed  danger  to  the  community  through  liberty  under  baU 
is  so  remote  as  not  to  warrant  his  being  deprived  of  liberty  on  ball  upon  that 
ground." 

From  that  time  until  his  return  to  New  York  by  reason  of  the 
final  determination  of  the  extradition  proceedings  Thaw  was  prac- 
tically at  liberty  in  the  state  of  New  Hampshire.  It  cannot  be  claimed 
that  the  disposition  of  prior  writs  of  habeas  corpus,  sought  to  liberate 
a  person  acquitted  of  murder  because  of  insanity  on  the  ground  that 
he  was  then  sane,  is  res  adjudicata  of  the  issue  of  the  petitioner's 
insanity  on  a  subsequent  hearing  of  a  new  writ  for  similar  relief. 
People  V.  Lamb,  118  N.  Y.  Supp.  389.  It  should  be  borne  in  mind 
that  Thaw  is  not  confined  as  a  criminal,  or  as  a  punishment  for  crime. 
He  has  been  acquitted  of  the  crime  with  which  he  was  charged,  and 
there  can  be  no  punishment  for  one  who  has  been  acquitted.  He 
is  confined  in  a  state  hospital  for  the  insane  as  a  precaution  for  the 
public;  his  confinement  resulting  from  the  exercise  of  the  police 
power  of  the  state,  which  permits  the  restraint  of  an  insane  person 
who  at  large  would  be  a  danger  to  the  peace  and  safety  of  the  public. 
The  commitment  can  last  only  so  long  as  he  is  insane,  and  he  has 
the  right  at  any  time,  under  the  law,  to  have  his  sanity  determined 
upon  habeas  corpus.  People  ex  rel.  Peabody  v.  Chanler,  133  App. 
Div.  159,  117  N.  Y.  Supp.  322. 
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In  view  of  the  different  conclusions  reached  in  the  various  judicial 
proceeding's  heretofore  had,  I  think  the  time  has  come  when  the  ques- 
tion of  Thaw's  sanity  should  be  determined  by  the  court  with  the 
aid  of  a  jury  of  12  men  who  are  not  lawyers  or  doctors,  but  who 
are  called  from  the  various  walks  of)  life  to  aid  the  court  by  their 
advice  in  the  determination  of  a  question  of  fact.  In  any  event, 
the  finding  of  the  jury  is  not  binding  on  the  court,  and  if,  after  the 
verdict  of  the  jury,  the  court  is  not  satisfied  that  its  finding  is  in 
accordance  with  the  evidence  and  with  justice,  the  court  may  disre- 
gard the  same  and  render  its  own  decision  as  if  a  jury  had  not  been 
invdced. 

There  is  no  force  to  the  suggestion  that  the  impaneling  of  a  jury 
in  this  case  will  be  a  precedent  in  other  cases.  The  discretion  always 
remains  with  the  court  or  the  judge  to  grant  or  refuse  a  jury.  In 
following  the  sound  judicial  policy  which  has  prevailed  heretofore 
in  this  state,  a  jury  trial  will  not  ordinarily  be  granted  to  try  the  issues 
of  fact  in  a  habeas  corpus  proceeding.  A  jury  will  be  called  in  to 
aid  the  conscience  of  the  court  only  in  cases  which  present  material 
extraordinary  circtunstances,  and  I  am  o£  opinion  that  this  is  such  a 
case,  as  is  evidenced  by  the  mere  recital  of  the  various  proceedings, 
with  their  results,  which  have  been  taken  to  test  Thaw's  sanity  in 
various  jurisdictions,  as  hereinbefore  pointed  out. 

The  relator's  motion  to  impanel  a  jury  to  aid  the  court  in  deter- 
mining the  questions  of  fact  arising  upon  the  pleading^  is  granted. 


I^SKY  FEATURE  PLAT  CO.,  Ine,  v.  SURATT  &  FOX  FIIjM 
COBPOHATION. 

(Supreme  Ciourt,  Special  Term,  New  York  Gonnty.    July  2,  191&) 

iHJUNcnoN  4=960 — Bbkach  of  CJontbact — Rbmkdt  at  Law. 

Where  an  actress  contracted  to  play  an  engagement  with  a  motion 
picture  concern,  and  thereafter  failed  to  fill  It,  It  could  not  be  held. 
In  the  absence  of  proof,  that  her  services  before  the  camera  were  so 
unique,  extraordinary,  or  peculiar  as  to  render  the  picture  company's 
remedy  by  action  at  law  for  breach  of  the  contract  inadequate,  and 
to  Justify  the  Issuance  of  an  Injunction  restraining  her  from  playing 
elsewhere,  since,  before  equity  can  be  exercised,  it  must  clearly  appear 
that  there  is  no  adequate  remedy  at  law,  that  damages  wUl  be  irreparable 
If  equitable  relief  be  withheld,  and  that  the  right  to  the  equitable  rem- 
edy is  clearly  established  by  the  contract 

[Ed.  Note.— For  other  cases,  see  Injunction,  Oent.  Dig*  II  117-119; 
Dea  Dig.  «=)60.] 

Action  by  the  Lasky  Feature  Play  Company,  Incorporated,  against 
the  Suratt  &  Fox  Film  Corporation.  On  plaintiffs  motion  for  an  in- 
junction.   Denied. 

Wise  &  Lichtenstein,  of  New  York  City,  for  plaintiff. 
Rogers  &  Rogers,  of  New  York  City,  for  defendant 
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GOFF,  J.  Whether  the  contract  contains  reciprocal  obligations  suf- 
ficient to  sustain  an  action  for  breach  by  either  party  is  a  question 
which  should  properly  be  determined  by  the  court  in  an  action  at 
law,  and  not  by  the  court  where  its  equitable  powers  are  invoked.  If 
there  has  been  a  breach  by  the  defendants,  or  either  of  them,  the 
remedy  is  by  action  at  law  for  damages.  Before  equity  be  exercised, 
it  must  clearly  and  satisfactorily  appear  that  there  is  no  adequate 
remedy  at  law,  that  damages  will  be  irreparable  if  equitable  remedy 
be  withheld,  and  that  the  right  to  such  equitable  remedy  is  clearly 
established  by  the  terms  of  the  contract 

While  it  is  claimed  by  the  plaintiff  that  the  services  to  be  performed 
by  the  defendant  Suratt  were  unique  and  extraordinary,  it  is  interest- 
ing to  note  that  she  herself  denies  that  they  are  of  such  a  character, 
and  asserts  that  her  "value  as  a  'star*  in  a  motion  picture  is  absolutely 
unknown,"  that  she  has  never  "appeared"  as  such,  and  that  the  esti- 
mate placed  upon  her  services  is  purely  speculative.  In  the  absence 
of  proof,  I  will  not  hold  that  the  services  of  a  person  who  is  engaged 
to  pose  before  a  camera  for  what  is  known  as  a  photoplay  are  either 
unique  or  extraordinary,  or  peculiar  to  the  person  posing.  The  camera 
does  not  and  cannot  reproduce  the  voice  and  expression  of  an  indi- 
vidual which  would  stamp  with  certainty  the  identity  of  the  person, 
such  as  the  voice  of  a  singer  or  the  expression  of  an  actor.  Indeed, 
it  is  not  beyond  the  bounds  of  probabiUty  that,  for  the  benefit  of  the 
guileless  public,  the  enterprising  manager  could  not  in  an  emergency 
substitute  one  person  to  pose  for  another. 

Against  neither  of  the  defendants  should  injunction  issue,  and  the 
motion  is  detnied.. 


In  re  BITTEH'S  ESTATa 
(Snrrogate'B  C!ourt,  New  Yotk  County.    Jnne  1,  191S.) 

1.  Wn.I«  «=»264 — ^PBOBATK — ^iNTBBTXlfTION. 

The  status  of  one  petitioning  to  intervene  and  file  objections  to  a  will 
offered  for  probate,  on  the  ground  that  he  la  a  son  of  the  decedent,  must 
be  established  before  he  is  allowed  to  Intervene. 

[Ed.  Note. — I\>r  other  cases,  see  Wills,  C&at  Dig.  |  613;  Dea  Dig. 
<8=»264.] 

2.  JuBT  ^=»19 — Tbial  bt  Jubt — ConsTiTunoNAL  Pbovisionb — Pbobatb. 

Under  Const  art  1,  §  2,  declaring  that  the  trial  by  Jury  in  all  cases 
in  which  it  has  been  heretofore  used  shall  remain  inviolate,  and  Code 
Civ.  Proc.  S  2537,  declaring  that  whenever  the  order  or  decree  of  the 
court  will  determine  an  issue  of  fact  as  to  which  any  party  has  a  right 
of  trial  by  Jury  In  any  court  such  trial  shall  be  had  according  to  the 
practice  of  the  court  one  petitioning  to  intervene  and  file  objections  to  a 
will  offered  for  probate,  on  the.  ground  that  he  was  a  son  of  the  decedent 
Is  not  entitled  to  a  trial  of  that  Issue  by  Jury,  bat  the  lasne  Is  yioperl^ 
determinable  by  the  court. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Gent  Dig.  H  lM-133:  Dec 
Dig.  «=»19.] 
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Proceeding  for  the  probate  of  the  will  of  Karl  Bitter,  deceased, 
with  petition  to  intervene  and  file  objections  thereto,  opposed  by  the 
widow  of  the  deceased.    Matter  set  for  hearing  by  the  court. 

George  M.  Clarke,  of  New  York  City,  for  Marie  A.  Bitter. 
Charles  Burlingham,  of  New  York  City,  for  proponent 
Jacquin  Frank,  of  New  York  City,  for  contestant. 
Harold  C.  Mitchell,  of  New  York  City,  special  guardian. 
Roger  Williams  and  George  H.  Emerson,  both  of  New  York  City, 
pro  se. 

COHALAN,  S.  rThe  will  of  the  decedent  has  been  offered  for 
probate,  and  the  petitioner  has  asked  permission  to  intervene  and  to 
file  objections  thereto.  The  petitioner  alleges  that  he  is  a  son  of  the 
decedent.  The  widow  of  the  decedent  has  filed  an  answer,  in  which 
she  denies  that  the  petitioner  is  a  son  of  the  decedent,  or  that  he  is 
an  heir  at  law  or  next  of  kin  of  the  decedent.  As  the  status  of  the 
petitioner  must  be  established  before  he  is  allowed  to  intervene  (Mat- 
ter of  Hamilton,  76  Hun,  200,  27  N.  Y.  Supp.  813),  it  is  necessary 
to  determine  the  question  of  his  alleged  relationship  to  the  decedent. 

[1,2]  Whether  this  issue  should  be  determined  upon  a  hearing 
before  the  court,  or  before  the  court  and  jury,  is  the  preliminary 
question  submitted  to  the  court.  Under  section  2537,  C.  C.  P.,  when- 
ever the  order  or  decree  of  the  court  will  determine  an  issue  of  fact 
"as  to  which  any  party  has  a  right  of  trial  by  jury  in  any  court," 
such  trial  shall  be  had  according  to  the  practice  of  the  court.  Section 
2,  art.  1,  of  the  Constitution  of  the  state  of  New  York  provides  that 
"the  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used 
shall  remain  inviolate  forever,"  I  have  been  unable  to  discover  any 
reported  case  in  which  an  issue  similar  to  that  presented  by  the  plead- 
ings in  this  matter  was  tried  by  a  jury  prior  to  the  adoption  of  the 
Constitution  of  1846.  I  will  therefore  hold  that  the  issue  raised  by 
the  pleadings  is  not  one  of  which  the  petitioner  has  a  constitutional 
right  of  trial  by  jury.  The  matter  will  be  set  down  for  hearing 
before  me  on  June  10,  1915,  at  10:30  a.  m. 

Serve  notice  of  hearing  and  file  same,  with  proof  of  service  thereof, 
with  my  secretary,  on  or  before  June  8,  1915, 
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KILMER  ▼.  DB.  KILMER  &  CO. 
(Supreme  Court,  Special  Term,  Broome  County.    September  8,  1915.) 

1.  Injunction  «=959 — Violation  of  Cohtbact — Reckption  of  Mail. 

Plaintiff,  a  physician  and  a  member  of  a  partnership,  composed  of  him- 
self and  his  nonprofessional  brother,  engaged  in  the  manufacture  and 
sale  of  prc^rietary  remedies,  sold  his  Interest  In  the  business,  including 
the  firm  name  and  good  will,  to  his  brother.  The  contract  provided 
that  all  mail  addressed  to  plaintUF,  without  regard  to  affix  or  prefix,  un- 
less It  be  "Ca"  or  "Company,"  should  be  opened  by  him  only.  All  mall 
addressed  to  the  company  under  several  enumerated  forms  should  be 
opened  by  It  only.  The  partnership  subsequently  transferred  all  its  prop- 
erty to  a  corporation  of  the  same  name.  Held,  that  under  this  contract 
injunction  would  lie  to  restrain  defendant  from  receiving  and  opening  any 
mail  addressed  in  a  manner  from  which  it  appeared  that  the  communica- 
tion was  intended  for  a  physician  personally  or  professionally,  though 
followed  by  words  indicating  a  firm  or  corporation,  or  any  letter  marked 
"Personal." 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  U  114-116,  128 ; 
Dec.  Dig.  «s>59.] 

2.  Injunction    $=»128 — ^Bvidkhox — ^Vioijltion  or  Contbaots — Pbacticb   of 

Mediciite. 

In  a  suit  for  an  injunction  to  restrain  violation  of'  a  contract  for  the 
sale  of  an  undivided  interest  in  a  proprietary  remedy  business,  evidence 
held  not  to  show  that  the  defendant  company  practiced  medicine. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  {  278;  Dec. 
Dig.  «s»l28.] 

3.  Good  Will  ^=>6 — Constbuction  or  Contract — Fibm  Namb  and  Business. 

Plaintiff,  a  physician  and  a  member  of  a  partnership,  composed  of 
himself  and  his  brother  engaged  in  the  manufacture  and  sale  of  proprie- 
tary remedies,  sold  his  Interest  in  the  business,  including  the  firm  name 
and  good  will  to  his  brother.  The  contract  enumerated  the  remedies 
which  defendant  had  a  right  to  manufacture,  and  provided  that  the  re- 
maining partner  should  continue  to  compound  such  medicines  and  sell 
them.  Provision  was  also  made  as  to  who  should  be  entitled  to  open  mail 
received.  The  business  was  later  incorporated  under  the  same  name. 
Beld,  that  defendant  had  the  right  to  its  corporate  name,  and  to  com- 
pound and  sell  the  remedies  transferred  to  it,  but  had  no  right  to  use 
the  name  of  plaintiff  In  connection  with  its  business  in  such  a  way  as 
to  lead  .the  public  to  believe  that  he  was  a  pbysldan  connected  there- 
with, passing  upon  the  physical  condition  of  people  afflicted  with  disease, 
or  prescribing  for  them. 

[Ed.  Note.— For  other  cases,  see  Good  Will,  Cent  Dig.  St  2-6 ;  Dec  Dig. 

Suit  by  S.  Andral  Kilmer  against  Dr.  Kilmer  &  Co.,  a  corporation, 
for  an  injunction  to  restrain  defendant  frpm  violating  the  terms  of 
a  written  contract.    Writ  granted. 

Rollin  W.  Meeker,  of  Binghamton,  and  Joseph  Cheney,  for  plaintiff. 
Curtis,  Keenan  &  Tuthill,  of  Binghamton,  and  William  Nottingham, 
of  Syracuse,  for  defendant 

KILEY,  J.  For  some  years  prior  to  March,  1892,  S.  Andral  Kilmer, 
a  physician  and  surgeon  of  Binghamton,  N.  Y.,  and  Jonas  M.  Kilmer, 
his  brother,  of  the  same  city,  were  engaged  as  copartners  in  the  man- 
ufacture and  sale  of  Dr.  Kilmer's  Standard  Herbal  Remedies,  under 
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the  firm  name  of  Dr.  Kilmer  &  Co.  On  the  14th  day  of  March,  1892, 
by  an  instrument  in  writing,  and  in  consideration  of  the  payment  to 
Dr.  S.  Andral  Kilmer  of  ^0,000,  he  sold  to  his  brother  and  partner 
his  equal  undivided  one-half  interest  in  the  real  estate  and  personal 
property  of  said  firm  of  Dr.  Kilmer  &  Co.  In  and  by  that  contract 
it  is  agreed  that : 

"The  tenn  'personal  property'  shall  include  aU  the  trade-marks  and  copy- 
rights, labels,  wrappers,  drcnlars,  and  pamphlets  of  the  now  firm  of  Dr.  Kil- 
mer &  Co. ;  also  the  Arm  name,  Dr.  Kilmer  &  C!o.,  and  the  good  will  of  said 
Arm." 

The  contract  further  designates  the  Standard  Herbal  Remedies 
transferred  therein  as : 

"Female  Remedy;  Autumn  Leaf  Extracts;  U  &  O  Ointment;  Female 
Remedy  Complete ;  Ocean  Weed  Heart  Remedy ;  Swamp  Root  Kidney,  IJver 
and  Bladder  Cure;  Indian  Cough  Cure  (Consumption  Oil);  Prompt  Parllla 
Liver  Pills;  and  all  receipts  from  which  the  same  have  heretofore  been 
manufactured,  of  which  said  Standard  Herbal  Remedies  the  said  Jonas  H. 
Kilmer  shall  have  the  exclusive  right  of  manufacture  and  sale." 

By  paragraph  4  of  the  contract  of  sale  certain  remedies  not  included 
above,  and  of  which  S.  Andral  Kilmer  was  the  sole  individual  owner, 
were  designated  as  follows : 

"One  bottle  A.  B.;  one  bottle  B.  B.;  one  package  D.  H.  M.;  one  inhaler;" 
also  "Infallible  Treatment,  consisting  of  White  Positive  Drops,  Yellow  Nega- 
tive Drops,  Dry  Herbal  Compound,  and  Generative  Application ;"  also  "Cancer 
and  Tumor  Syrup,  Cancer  and  Tumor  Dissolvent,  Cancer  and  Tumor  Infec- 
tion ;"  also  "Female  Swelled  Neck  Cure." 

It  was  provided  in  and  by  said  contract  that  the  said  Jonas  M.  Kil- 
mer should  continue  to  compound  the  medicines  belonging  to  Dr. 
Kilmer  individually,  and  above  set  forth,  advertise  and  sell  the  same, 
and  pay  to  the  doctor  monthly  25  per  cent,  of  the  gross  amount  of 
said  sales. 

Paragraph  8  of  said  contract  of  sale  provides  that  the  Invalid's  Guide 
to  Health,  published  theretofore  by  the  said  firm  of  Dr.  Kilmer  & 
Co.,  should  continue  to  carry  on  its  pages  and  in  its  printed  matter 
certain  articles  then  therein  contained,  the  portrait  of  Dn  S.  Andral 
Kilmer;  also  the  same  printing  under  said  portrait,  except  that  it 
might  be  in  larger  type ;  also  the  portrait  of  Dr.  Kilmer,  representing 
him  making  examination  of  the  throat  through  an  instrument  known 
as  the  laryngoscope.  The  contract  also  provided  that  the  name  S. 
Andral  Kilmer  should  not  be  published  in  said  Invalid's  Guide  to 
Health  in  any  place  that  it  did  not  therein  appear  without  the  consent 
of  Dr.  Kilmer. 

By  the  ninth  paragraph  of  said  contract  of  sale  it  was  provided  that 
all  letters  and  mail  matter  coming  to  the  Binghamton  post  office,  ad- 
dressed to  S.  Andral  Kilmer,  or  S.  A.  Kilmer,  without  regard  to  affix 
or  prefix  to  said  address,  unless  said  affix  or  prefix  shall  be  "Co."  or 
"Company,"  shall  be  received  and  opened  only  by  S'.  Andral  Kilmer, 
or  by  his  authority.  By  paragraph  10  of  said  contract  of  sale  it  is 
provided : 

"The  letters  and  mall  matter  coming  to  the  Binghamton  post  ofiBce,  or  any 
other  post  office,  addressed  to  Dr.  Kilmer  ft  Co.,  Dr.  Kilmer  Medicine  Co,  the 
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Dr.  Kilmer  Medldne  Co.,  Dr.  Kilmer  &  Co-'s  Dispensary,  and  for  the  present, 
until  Dr.  S.  Andral  Kilmer  shall  engage  In  some  business  by  the  name  of  S. 
A.  Kilmer  &  Co.,  or  S.  Andral  Kilmer  &  Co.,  or  Dr.  S.  A.  Kilmer  &  Co.,  or 
Dr.  S.  Andral  Kilmer  &  Co.,  all  letters  containing  such  addresses  coming  to 
the  post  office  shall  be  received  and  opened  only  by  Dr.  lOlmer  &  Co.,  but 
after  the  said  S.  Andral  Kilmer  shall  go  into  business  under  either  of  said 
four  names  said  S.  Andral  Kilmer  shall  be  entitled  to  receive  from  the  post- 
office  all  letters  addressed  in  either  of  said  four  names." 

It  is  further  provided  by  s<ud  contract  that,  in  the  event  any  letters 
should  be  received  by  either  of  said  parties  belonging  to  the  other, 
they  shall  be  promptly  forwarded  to  that  party,  from  the  contents  of 
which  it  was  determined  who  should  receive  it;  that  neither  should 
answer. any  letter  by  the  name  of  the  other,  or  by  the  name  of  Dr. 
Kilmer  &  Co.,  except  the  party  entitled  to  answer  the  same. 

The  business  was  carried  on,  so  far  as  Dr.  Kilmer  was  concerned, 
under  the  contract  above  referred  to  until  March  18,  1901,  when  an- 
other agreement  was  entered  into  between  Jonas  M.  Kilmer  and  S. 
Andral  Kilmer,  the  plaintiff  in  this  action,  in  and  by  which  Dr.  S. 
Andral  Kilmer,  the  plaintiff  in  this  action,  sold  to  Jonas  M.  Kilmer 
his  interest  in  the  several  proprietary  medicines,  cures,  and  treatments 
specified  in  paragraph  4  of  the  contract  of  March  14,  1892,  with 
exclusive  right  to  manufacture,  sell,  or  suppress  the  same,  and  also 
released  the  said  Jonas  M.  Kilmer,  his  former  copartner  and  the  party 
of  the  second  part  to  the  contract  of  March  14,  1892,  from  the  obli- 
gation assumed  by  the  said  Jonas  M.  Kilmer  in  paragraph  8  of  that 
contract,  viz.  the  publication  of  the  Invalid's  Guide  to  Health,  as  there- 
in provided;  otherwise,  the  contract  of  March  14,  1892,  was  recog- 
nized and  reaffirmed  by  the  said  parties  in  all  respects  wherein  it 
was  not  "specifically  modified  by  this  agreement,"  referring  to  the  con- 
tract of  March,  1901. 

In  December,  1906,  Jonas  M.  Kilmer  sold  to  his  son,  Willis  Sharpe 
Kilmer,  an  undivided  one-half  interest  in  the  business  known  as  Dr. 
Kilmer  &  Co.  They  formed  a  copartnership,  and  continued  to  man- 
ufacture and  sell  the  remedies  of  Dr.  Kilmer  &  Co.  as  such  copart- 
nership until  January,  1909,  when  the  business  was  incorporated  under 
the  name  of  Dr.  Kilmer  &  Co.,  with  Jonas  M.  Kilmer,  Willis  Sharpe 
Kilmer,  and  Jerome  B.  Hadsill,  all  of  Binghamton,  N.  Y.,  as  incor- 
porators. In  the  same  month,  and  a  few  days  thereafter,  the  co- 
partnership. Dr.  Kilmer  &  Co.,  transferred  all  of  its  said  business  and 
assets  to  the  said  corporation,  which  said  corporation  has  since  done 
business  at  Binghamton,  N.  Y.,  compounding,  manufacturing,  and 
selling  the  remedies  which  had  been  so  compounded,  manufactured, 
and  sold  for  many  years  previously  by  the  several  copartnerships  and 
parties  above  mentioned.  Dr.  S.  Andral  Kilmer  originated  and  com- 
pounded all  of  those  remedies  in  the  first  instance,  and  the  business 
of  this  defendant  is  supposed  to  be  that  of  compounding  now  from 
the  original  recipes  of  Dr.  Kilmer  the  original  remedies,  manufac- 
turing and  selling  quantities  of  them  upon  the  market. 

This  action  is  brought  by  the  plaintiff.  Dr.  S.  Andral  Kilmer,  seek- 
ing to  enjoin  the  defendant  from  prefixing  to  its  corporate  name  the 
term  "Dr."  or  "Doctor,"  or  using  any  language,  portrait,  or  adver- 
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tising  representation  which  actually  deceives,  or  is  liable  to  deceive,  the 
public ;  in  other  words,  cause  the  public  to  believe  that  Dr.  S.  Andral 
Kilmer  is  still  connected  with  said  corporation,  receiving  disclosures 
and  descriptions  of  the  diseases  common  to  humanity,  and  prescribing 
therefor  remedies  which  the  public  seek  as  a  cure  for  the  diseases 
described  by  them  in  their  communications,  and  with  which  the  par- 
ties claim  to  be  afflicted;  that  said  defendant  be  enjoined  from  re- 
ceiving or  opening  any  mail  addressed  to  or  intended  for  the  plaintiff, 
and  to  restrain  the  defendant  from  selling  medicine  or  appliances 
in  the  name  of  plaintiff,  or  in  any  way  violating  the  terms  of  the 
written  contract  entered  into  between  the  plaintiff  and  Jonas  M.  Kil- 
mer; also  that  a  referee  be  appointed  to  receive  the  mail  and  dis- 
tribute it  between  the  respective  parties. 

[  1  ]  Consideration  will  first  be  had  with  reference  to  the  mail  mat- 
ter. Plaintiff  urges  that  the  same  course,  in  that  regard,  should  be 
followed,  as  laid  down  by  the  Court  of  Appeals  in  Dr.  David  Kennedy 
Corporation  v.  Kennedy,  165  N.  Y.  353,  59  N.  E.  133.  It  is  not 
considered  feasible  or  necessary  under  the  evidence  in  this  case  to 
follow  the  Kennedy  Case  so  far  as  the  appointment  of  a  referee  is 
desired.  The  evidence  discloses  that  during  the  past  six  or  seven 
years  the  defendant,  through  its  agents  and  servants,  both  male  and 
female,  have  opened  private  and  confidential  letters  intended  for  a 
physician  qualified  to  diagnose,  advise,  and  prescribe  for  diseases  of 
the  most  private  nature,  and  tends  to  generate  the  same  feeling  of 
disapproval  that  is  shown  by  the  several  courts  writing  in  the  Kennedy 
Case ;  and  it  also  appears  from  the  evidence  that  in  one  of  the  years 
1907,  1908,  or  1909,  or  thereabouts,  the  plaintiff,  through  his  attorney, 
took  up  the  matter  with  a  representative  of  the  defendant,  and  agreed 
that  only  mail  addressed  to  Dr.  Kilmer  &  Co.,  Dr.  Kilmer  Medicine 
Co.,  the  Dr.  Kilmer  Medicine  Co.,  or  Dr.  Kilmer  &  Co.'s  Dispensary, 
should  be  opened  by  the  defendant;  that  all  mail  addressed  to  Dr. 
S.  Andral  Kilmer  &  Co.,  S.  Andral  Kilmer  &  Co.,  S.  A.  Kilmer 
&  Co.,  Dr.  S.  A.  Kilmer  &  Co.,  Dr.  S.  Andral  Kilmer  &  Company, 
S.  Andral  Kilmer  &  Company,  S.  A.  Kilmer  &  Company,  Dr.  S.  A. 
Kilmer  &  Company,  Dr.  S.  Andral  Kilmer,  S.  Andral  Kilmer,  M.  D., 
S.  Andral  Kilmer,  Dr.  S.  A.  Kilmer,  S.  A.  Kilmer,  M.  D.,  S.A.  Kilmer, 
Andral  Kilmer,  Andral  Kilmer,  M.  D.,  Dr.  Andral  Kilmer,  S.  Kilmer, 
S.  Kilmer,  M.  D.,  Dr.  S.  Kilmer,  or  Dr.  Kilmer,  should  be  received 
by  the  plaintiff,  Dr.  S.  Andral  Kilmer. 

Upon  the  trial  of  this  action  there  was  introduced  in  evidence  about 
150  letters  received  and  opened  by  this  defendant  that  were  intended 
for  and  addressed  to  the  plaintiff,  and  there  were  upwards  of  125 
of  them  not  addressed  as  agreed  and  designated  in  liie  first  list  of 
names  given  above  as  the  address  which  entitled  the  defendant  to  open 
the  letters  coming  to  either  place  of  business.  Many  of  these  letters 
were  marked  "Personal."  The  defendant  knew,  or  ought  to  know, 
that  a  letter  marked  "Personal"  was  not  intended  for  a  corporation, 
but  was  intended  for  the  doctor  whose  name  appears  upon  the  letter, 
no  matter  what  prefix  or  afflx  appeared  with  the  name  thereon.  The 
defendant  knew,  or  ouglit  to  have  known,  that  when  a  person  writes 
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to  any  address  containing  the  name  or  designation  of  a  physician,  and 
marks  it  "Personal,"  that  letter  contains  a  private  and  confidential 
communication,  not  intended  to  pass  through  hands  who  have  no 
knowledge  of  medicine,  and  have  no  right  to  know  about  the  malady 
with  which  the  writer  is  afflicted. 

The  plaintiff  is  entitled  to  an  injunction  restraining  the  defendant 
from  receiving  and  opening  any  letters  addressed  by  the  last  list  of 
names,  and,  in  addition,  any  letter  that  has  "Personal"  written  upon 
the  envelope,  with  an  address  containing  Dr.  Kilmer,  or  any  other 
title  showing  that  it  is  a  physician  with  whom  the  writer  intends  to 
communicate. 

[2]  The  pleadings  raise  the  question,  and  it  appears  from  the  con- 
tract of  March,  1892,  and  from  the  evidence,  that  the  defendant  has 
no  physician  connected  with  its  business,  and  that  it  has  agreed  that 
it  shall  not  employ  any  physician,  unless  such  physician  was  a  son 
or  descendant  of  Jonas  M.  Kilmer,  and  that  therefore  the  defendant 
is  illegally  practicing  medicine,  violative  of  the  provisions  of  the  Pub- 
lic Health  Law  of  this  state.  It  cannot  be  held,  from  the  evidence  in 
this  case,  that  the  defendant  is  practicing  medicine.  The  present  de- 
fendant is  entitled  to  all  of  the  rights  secured  to  Jonas  M.  Kilmer  in 
the  contracts  of  1892  and  1901.  It  is  provided  in  the  contract  of 
1892,  and  confirmed  in  the  contract  of  1901 : 

"This  contract  shall  apply  to  and  bind  the  heirs  and  assigns  of  the  respec- 
tive parties  hereto." 

[3]  The  defendant  has  a  right  to  its  corporate  name,  and,  under 
World's  Dispensary  Medical  Association  v.  Robert  J.  Pierce,  203  N. 
Y.  419,  96  N.  E.  738,  the  defendant  has  a  right  to  compound  and  sell 
the  remedies  transferred  to  it  under  and  by  virtue  of  the  several 
contracts  hereinbefore  referred  to.  The  defendant  has  no  right, 
however,  to  use  the  name  of  the  plaintiff  in  connection  with  its  business 
in  such  a  way  as  is  calculated  to  lead  the  public  to  believe  that  he  is 
a  physician  connected  with  or  in  charge  of  the  medical  part  of  its 
business,  passing  upon  the  physical  condition  of  people  afflicted  with 
disease,  making  analysis  of  either  blood  or  urine,  and  then  prescrib- 
ing medicines  appropriate  for  those  diseases.  In  some  respects  the 
defendant  violates  this  right  of  the  plaintiff.  To  be  specific  is  to 
call  down  criticism  from  the  Appellate  Division  in  this  Department. 
In  the  case  of  Oneida  Community  v.  Oneida  Game  Trap  Co.,  reported 
in  154  N.  Y.  Supp.  391,  the  trial  court  sought  to  depart  from  the  old 
rule  of  a  general  injunction,  and  to  say  what  rights  the  several  par- 
ties had  imder  the  judgment  directed.  The  Appellate  Division  said 
of  that  attempt: 

"It  is  not  the  province  of  a  court  of  equity  to  aid  wrongdoers.  It  fulfills  its 
mission  when  It  has  restrained  the  commission  of  a  wrong,  leaving  the  wrong- 
doer to  figure  out  for  himself  how  far  he  can  disregard  the  mandate  of  the 
court  and  the  requirements  of  a  clean  conscience." 

A  suggestion  vrill  be  made,  however,  that  the  use  of  Dr.  Kilmer's 
name  in  connection  with  the  Pile  Pipe  sent  out  by  the  defendant  is  not 
warranted  under  any  contract  had  between  the  plaintiff  and  Jonas 
M.  Kilmer.    The  picture  of  Dr.  S.  Andral  Kilmer,  and  the  other  fea- 
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tures  attendant  to,  and  the  peculiar  wording  of,  the  certificate  of 
purity  therewith,  are  calculated  to  mislead  the  public,  and  to  cause 
those  reading  it  to  believe  that  Dr.  Kilmer  is  connected  with  the  busi- 
ness of  the  defendant  and  in  actual  supervision  of  its  prescription 
department,  and  other  departments  requiring  consultation  and  analysis. 
It  is  not  warranted  by  any  contract,  and  is  not  a  right  secured  by  any 
contract,  had  between  the  plaintiff  and  Jonas  M.  Kilmer. 

The  defendant  has  the  right  to  manufacture  and  distribute  for 
sale,  and  advertise  the  same,  all  of  the  medicines  originated  by  Dr.  S. 
Andral  Kilmer  and  transferred  to  Jonas  M.  Kilmer ;  it  has  a  right  to 
designate  them  as  so  originated  and  compounded  by  Dr.  Kilmer ;  but 
it  has  no  right  to  so  use  the  plaintiff's  name  as  to  lead  the.  public  to 
believe  that  he  is  still  responsible,  by  reason  of  active  supervision,  for 
the  contents  of  a  bottle  covered  in  part,  by  his  portrait  and  name. 

These  suggestions  are  warranted  by  the  holding  in  World's  Dis- 
pensary Medical  Association  v.  Robert  J.  Pierce,  supra.  It  is  not 
intended  that  these  suggestions  cover  all  of  the  features  which  would 
be  violative  of  the  general  injunction  granted  herein. 

Injunction  is  granted  in  accordance  with  the  foregoing.  Costs  to 
plaintiff.    LiCt  findings  and  judgment  be  prepared. 


S.  T.  TAYLOR  CO.  T.  NAST. 
(Supreme  Court,  Special  Term,  New  York  Connty.    July  26,  191S.) 

TIU.DB-MABKS  AND  Tbade-Naueb  «=369,  70 — Maoazikk  Titlu. 

Where  plaintiff  had  published  a  fashion  Journal  In  the  natiue  of  a 
trade  paper  for  more  than  60  years  under  the  title  "Le  Bon  Ton,"  thus 
acquiring  the  right  to  a  trade-mark  in  the  words  "Bon  Ton,"  it  was  en- 
titled to  restrain  defendant,  despite  defendant's  want  of  fraudulent  in- 
tent, from  publishing  a  Journal  of  the  same  character,  so  far  as  contents 
went,  although  differing  entirely  in  Its  mechanical  make-up,  entitled 
"Gazette  du  Bon  Ton." 

[Ed.  Note. — For  other  cases,  see  Trade-lilarks  and  Trade-Names,  Cent 
Dig.  U  80,  81;.  Dec.  Dig.  «=5e9,  70.] 

Action  by  the  S.  T.  Taylor  .Company  against  Cond6  Nast  Plain- 
tifiE  moves  for  an  injunction  pendente  lite.    Motion  granted. 

Cornell,  Lockwood  &  Jeffery,  of  New  York  City  (John  L.  Lock- 
wood,  of  New  York  City,  of  counsel),  for  plaintiff. 
Macdonald  De  Witt,  of  New  York  City,  for  defendant 

PHILBIN,  J.  The  plaintiff  moves  to  restrain  the  defendant  pen- 
dente lite  from  publishing,  selling,  or  advertising  any  magazine  or 
periodical  entitled  or  bearing  as  a  part  of  said  title  the  words  "Bon 
Ton,"  or  any  word  or  phrase  similar  thereto,  or  from  using  said  words, 
or  similar  words,  in  any  manner  in  connection  with  any  such  maga- 
zine or  periodical.  The  plaintiff  and  its  predecessors  have  for  up- 
wards of  60  years  published  a  periodical  bearing  the  title  "Le  Bon 
Ton"  (which  was  later  changed  by  adding  the  subtitle  "and  Le  Mon- 

("or  other  cbsm  lee  aame  toplo  ft  KET-NUMBBR  In  all  Kej-Numbtrcd  DtSMU  *  Indwcw 
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iteur  de  la  Mode  United")  and  treating  with  the  styles  and  fashions 
in  women's  apparel.  The  said  periodical  has  for  a  great  many  years 
been  and  is  now  popularly  known  simply  by  the  name  "Bon  Ton." 
The  defendant  entered  into  an  agreement  with  the  publishers  of.  a 
periodical  published  in  Paris,  and  known  as  the  "Gazette  du  Bon 
Ton,"  whereby  it  was  agreed  that  the  publishers  should  prepare  and 
print  a  special  issue  of  the  said  publication  in  the  English  language, 
and  that  the  same  should  be  sold  to  the  defendant,  who  would  be  &e 
sole  American  publi^er  thereof.  The  said  Paris  ptiblication  was 
also  a  periodical  of  the  same  general  character,  so  far  as  the  subject- 
matter  was  concerned,  as  tlie  plaintiiFs  said  magazine.  Its  publication 
has  been  suspended  since  the  outbreak  of  the  present  war  in  Europe. 

The  cover  of  the  said  special  issue  intended  to  be  oflfered  for  sale  by 
the  defendant  uses  the  words  "Bon  Ton"  in  such  a  manner,  in  my 
opinion,  as  to  fix  the  identity  of  the  magazine  by  that  title.  The  other 
words  on  said  cover  are  either  inconspicuous  or  so  descriptive  in 
their  nature  as  not  to  form  part  of  the  title  to  the  ordinary  observer. 
The  defendant  had  widely  advertised  the  proposed  publication  of  said 
magazine  as  the  "Gazette  du  Bon  Ton."  Such  advertisement  was 
also  inserted  in  a  periodical  published  by  the  defendant,  and  known  as 
"Vogue,"  and  which  is  somewhat  similar  in  character  to  plaintiff's 
said  publication.  It  contained  a  special  appeal  to  the  readers  of 
"Vogue"  on  behalf  of  the  new  magazine.  It  also  appears  that  the  de- 
fendant likewise  publishes  other  magazines,  including  two  known  as 
"Vanity  Fair"  and  "Le  Costume  Royal,"  respectively,  whose  names 
would  indicate  a  similarity  in  purpose  to  that  of  the  plaintifFs  period- 
ical. It  does  not  appear  whether  the  said  advertisement  was  also 
inserted  in  these  last  two  publications.  The  two  publications  are 
essentially  different  in  size,  form,  and  type.  The  subject-matter  is, 
as  has  already  been  stated,  of  the  same  general  character.  They  seek 
the  same  class  of  patronage,  advising  as  to  the  fashions  affecting 
women's  attire,  and  therefore  possess  the  characteristics  of  trade  pa- 
pers. They  also  have  certain  features  which  appeal  to  the  public 
generally.  The  advertisements  contained  in  said  magazine  are  like- 
wise of  the  same  general  character,  the  publisher  in  each  instance 
looking  to  the  same  classes  of  persons  in  the  trade  for  such  adver- 
tising. 

The  words  "Bon  Ton"  have  acquired  a  special  and  unusual  mean- 
ing, as  related  to  the  plaintiff's  magazine,  because  of  their  use  for  the 
long  period  covered  by  the  existence  of  the  latter.  The  arbitrary  ap- 
plication to  the  said  purpose  is  emphasized  by  the  fact  that  they  are 
not  words  of  the  English  language,  and  to  many  persons  convey  no 
meaning  except  a  designation  of  plaintiff's  periodical,  at  least  so  far 
as  publications  are  concerned.  The  meaning  of  the  words  themselves 
has  also  tended  to  make  the«n  sq;>propriated.  It  would  therefore 
appear  that  the  plaintiff,  having  by  its  conduct  for  many  years  ac- 
quired a  valuable  trade-mark,  should  not  have  such  value  destroyed 
or  impaired  by  its  use  by  others  for  a  like  purpose,  even  if  such  use 
is  confined  to  an  isolated  instance.  Anything  that  tends  to  interrupt 
the  continuity  of  the  exclusive  application  of  the  words  "Bon  Ton" 
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by  the  plaintifF  must  be  regarded  as  a  distinct  injury  to  the  plaintiff, 
and  one  that  cannot  be  measured  by  any  estimate  of  money  damage. 

In  my  opinion  the  natural  and  probable  tendency  of  the  conduct  of 
the  defendant  is  to  deceive  the  public,  so  as  to  pass  off  the  said 
magazine  to  be  published  by  him  for  the  publication  of  the  plaintiff. 
In  view  of  the  fact  that  the  physical  characteristics  of  the  two  pub- 
lications, except  in  so  far  as  the  use  of  the  words  "Bon  Ton"  is  con- 
cerned, are  totally  dissimilar,  it  may  be  questioned  whether  there  has 
been  sufficient  proof  given  from  which  a  fraudulent  intent  upon  the 
defendant's  part  could  be  inferred.  While  the  fact  that  the  defendant 
is  engaged  in  the  publishing  business,  occupying  in  many  respects  a 
field  similar  to  that  occupied  by  the  plaintiff,  would  justify  such  an 
inference,  it  is  not  necessary  to  rest  whatever  right  the  plaintiff  has 
upon  that  theory.  If  the  plaintiff  has  acquired  the  right  to  a  trade- 
mark in  the  words  "Bon  Ton,"  as  I  think  has  been  clearly  shown, 
it  is  entitled  to  the  relief  sought.  Gaines  v.  Leslie,  25  Misc.  Rep.  20, 
54  N.  Y.  Supp.  421.  Under  such  circumstances,  it  is  not  necessary 
to  establish  fraudulent  intent.  Hier  v.  Abrahams,  82  N.  Y.  519,  523, 
37  Am.  Rep.  589;  Clinton  M.  P.  Co.  v.  N.  Y.  &  P.  Co.,  23  Misc. 
Rep.  66,  72.  50  N.  Y.  Supp.  437;  Higgins  Co.  v.  Higgins  S.  Co.,  144 
N.  Y.  462,  471,  39  N.  E.  490,  27  L.  R.  A.  42,  43  Am.  St.  Rep.  769; 
Gaines  v.  Leslie,  supra. 

The  defendant  cites  the  case  of  Commercial  Advertiser  Ass'n  v. 
Haynes,  26  App.  Div.  279,  49  N.  Y.  Supp.  938,  as  authority  for  the 
denial  of  this  motion.  The  facts  in  that  case  were  radically  different. 
The  word  "Commercial"  was  one  that  was  in  common  use,  and  fre- 
quently used  in  a  descriptive  sense.  The  matter  contained  in  the 
two  publications  and  the  patronage  sought  were  essentially  different, 
one  confining  itself  to  financial,  trade,  and  shipping  news,  and  the 
other  publishing  the  general  news  of  the  day.  The  title  used  in 
the  Haynes  Case  had  not  attained  that  peculiar  significance  which 
the  name  "Bon  Ton"  has  attained  in  relation  to  the  plaintiff's  maga- 
zine because  of  the  existing  circumstances.  The  similarity  between 
the  magazine  so  intended  to  be  published  by  the  defendant  and  plain- 
tiff's publication  is  sufficiently  patent  to  constitute  a  serious  detriment 
to  the  latter.  All  that  is  necessary  to  sustain  an  injunction  is  that  the 
imitation  should  be  the  same  to  the  eye  or  to  sound  the  same  to  the 
ear  as  the  genuine  trade-mark.  Falk  v.  West  Indian  Trading  Co.,  36 
Misc.  Rep.  176,  2>77,  73  N.  Y.  Supp.  547,  affirmed  71  App.  Div.  320, 
75  N.  Y.  Supp.  964.  It  is  not  necessary  to  prove  that  any  person 
was  actually  deceived  by  the  imitation,  if  it  is  apparent  that  there 
was  every  probability  of  such  deception.  Dutton  Co.  v.  Cupples,  117 
App.  Div.  172,  176.  102  N.  Y,  Supp.  309;  Vulcan  v.  Myers,  139  N. 
Y.  364,  34  N.  E.  904. 

The  plaintiff  properly  invokes  the  protection  of  this  court,  and  is 
entitled  to  the  relief  asked  for  on  this  motion.    Motion  granted. 
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DOCTOR  et  al.  v.  HUGHES  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    July  21,  1915.) 

1.  Deeds  ^»133— OoNSTBrcnoN — Reuainderb. 

Where  a  deed  of  trust,  conveying  realty  to  a  trustee,  with  directions 
to  pay  mortgages  and  cbarges,  and  to  pay  to  the  grantor  $1,500  yearly 
during  his  natural  life,  provided  also  that.  If  the  trustee's  power  of  sale 
was  exercised,  the  balance  of  the  proceeds  after  payment  of  the  Incum- 
brances should  be  held  subject  to  the  trust  to  pay  an  amount  to  the 
grantor  for  his  support  during  his  life,  and  upon  his  decease  to  transfer 
the  property  to  his  heirs  at  law,  such  limitation  over  after  the  death  of 
the  grantor  was  equivalent  to  a  remainder  to  his  heirs,  the  direction  to 
the  trustee  to  pay  over  being  merely  a  channel  of  conveyance,  and  such 
limitation  created  an  alienable  vested  remainder  in  the  children  of  the 
grantor  in  esse  at  the  time  of  the  declaration  of  trust,  subject  to  open 
up  and  let  In  after-bom  children,  and  to  be  divested  as  to  any  child  in 
esse  by  its  death  before  that  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  C«it.  Dig.  §§  368-371;  Dea 
Dig.  «=»133.] 

2.  Deeds  "SsslSS — Remaindebs — Bitect  or  Unexectjted  Power  of  Appoint- 

ment— Statute. 

At  common  law  and  by  Real  Pr(^>erty  Law  (Consol.  Laws,  c.  50)  S  41, 
providing  that  the  existence  of  an  unexecuted  power  of  appointment  does 
not  prevent  the  vesting  of  a  future  estate  limited  in  default  of  the  execu- 
tion of  the  power,  the  existence  of  an  unexecuted  power  of  appointment 
will  have  no  effect  upon  remainders  limited  to  take  effect  in  default  of 
the  exercise  of  such  power,  which  will  vest,  subject  to  be  divested  by  the 
appointment,  if  made.  • 

[Ed.  Note.— For  other  cases,  Bee  Deeds,  Cent.  Dig.  §S  368-371;  Dec 
Dig.  (8=s>133.] 

3.  Deeds  «=9l33 — Tbdst  as  Reuaindeb — Effect  of  Poweb  of  Revocation. 

Where  there  was  a  conveyance  of  realty  In  trust  to  pay  an  .annual 
sum  to  the  grantor,  and  upon  his  death  to  convey  to  his  heirs,  the  trust 
being  subject  to  revocation  by  reconveyance  to  the  grantor,  the  remaind- 
ers to  the  grantor's  children  in  esse  at  the  time  of  the  conveyance  vested 
In  them,  subject  to  be  divested  by  their  death,  or  by  the  birth  of  other 
children  to  the  grantor  before  his  death,  or  by  a  revocation  of  the  trust 
by  the  trustee,. and  were  alienable,  subject  to  such  contingencies. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent  Dig.  H  368-371;  Dec. 
Dig.  «=s>133.] 

Action  by  Augusta  Doctor  and  others  against  Augustus  S.  Hughes 
and  others.  Defendant  Augustus  S.  Hughes  moves  for  judgment  on 
the  pleadings.    Motion  denied. 

Mark  G.  Holstein,  of  New  York  City,  for  plaintiffs. 

Wing  &  Russell,  of  New  York  City,  for  defendant  Augustus  S. 
Hughes. 

James  Frank,  of  New  York  City,  trustee  in  bankruptcy  of  Eliza- 
beth L.  Hughes. 

Charles  C.  Nadal,  of  New  York  City,  for  defendant  Bassford. 

PAGE,  J.  The  defendant  Elizabeth  L.  Hughes  assigned  her  inter- 
est in  a  certain  deed  of  trust  to  her  husband,  Augustus  S.  Hughes. 
This  is  an  action  by  creditors  of  Augustus  S.  Hughes  to  have  the  said 
interest  applied  to  the  payment  of  his  debts.    The  question  to  be  de- 

«=3Por  other  casea  see  same  topio  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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termined  upon  this  motion  by  Augustus  S.  Hughes  for  judgment  on 
the  pleadings  dismissing  the  complaint  is  whether  Elizabeth  L.  Hughes 
had  an  alienable  and  assignable  interest  in  the  said  deed  of  trust. 

Elizabeth  L.  Hughes  and  one  Sarah  E.  Techt  are  daughters  of  one 
James  Hannigan,  the  grantor  of  the  deed,  and  if  he  should  now  die 
leaving  them  surviving  they  would  be  his  sole  heirs  at  law  and  next 
of  kin.  The  said  Hannigan  conveyed  a  piece  of  real  estate  to  one 
Abram  Bassford,  in  trust  "to  receive  the  rents,  issues,  and  profits  of 
said  premises,  and,  after  paying  the  insurance,  taxes,  assessments,  re- 
pairs, improvements,  and  commissions  at  the  rate  of  5  per  cent  per 
annum,  to  pay  as  follows."  There  follow  directions  to  the  trustee  to 
pay  certain  specific  mortgages  and  charges  upon  the  property  and 
then: 

"Third.  To  pay  to  the  said  party  of  the  first  part  [the  grantor]  for  and 
during  his  natural  life  the  sum  of  fifteen  hundred  dollars  yearly  In  twelve 
equal  monthly  installments  of  one  hundred  and  twenty-five  dollars  each,  or, 
in  lieu  thereof,  to  pay  the  support  and  maintenance  of  the  said  party  of  the 
first  part,  not,  however,  to  exceed  the  said  yearly  sum  of  fifteen  hundred  dol- 
lars, unless,  in  the  discretion  of  the  said  party  of  the  second  part,  he  shall 
deem  it  most  for  the  benefit  of  the  said  party  of  the  first  part  to  exceed  said 
sum  of  fifteen  hundred  dollars. 

"Fourth.  This  conveyance  is  upon  the  further  trust  that  the  said  party  of 
the  second  part  is  authorized  and  empowered  to  mortgage  the  said  premises 
for  such  an  amount,  and  for  such  time,  and  upon  such  terms  as  he  shall 
deem  best  for  the  purposes  of  paying  off  the  said  mortgages  now  upon  said 
premises  and  to  carry  into  effect  the  other,  provisions  herein  contained.  And 
also  the  said  party  of  t^e  second  part  is  hereby  authorized  and  empowered  to 
sell  and  convey  said  premises,  at  sudti  time  and  for  such  amount  as  he  shall 
deem  best  and  to  make  good  and  sufficient  conveyance  to  the  purchaser  there- 
of. The  avails  arising  on  such  sal^  shall  be  used  and  applied  to  and  for  the 
uses  and  purposes  of  the  trusts  herein  created." 

The  deed  then  provides: 

"Fifth.  Upon  the  decease  of  the  said  party  of  the  first  part,  the  said  party 
of  the  second  part  shall  convey  the  said  premises  (if  not  sold)  to  the  heirs  at 
law  of  the  party  of  the  first  part.  In  case,  however,  the  said  premises  shall 
have  been  sold,  as  herein  provided,  then  the  balance  of  the  avails  of  sale  re- 
maining unexpended  shall  be  paid  to  the  heirs  at  law  of  the  said  party  of 
the  first  part. 

"Sixth.  It  Is,  however,  understood  and  this  conveyance  Is  on  the  express 
understanding  that  if  at  any  time  the  said  party  of  the  second  part  [the 
trustee]  desires  to  relinquish  the  trust  hereby  created,  and  to  be  released 
therefrom,  he  may  reconvey  said  premises  to  said  party  of  the  first  part,  or 
be  may  appoint  another  trustee  or  trustees  in  his  place  and  stead,  and  there- 
upon such  new  trustee  or  trustees  on  acceptance  of  the  said  trust  in  writing 
shall  succeed  to  and  be  bound  by  all  the  provisions  herdn  contained. 
•    •    •  •> 

The  deed  creates  certain  trusts  and  powers  in  trust  in  the  trustee 
for  the  purpose  of  discharging  liens  on  the  real  property,  and  gives 
him  a  discretionary  power  of  sale  for  the  purpose  of  converting  the 
property  into  personalty.  It  provides,  however,  that  if  the  power  of 
sale  is  exercised  the  balance  of  the  proceeds  of  sale  after  the  payment 
of  the  specified  incumbrances  shall  be  held  subject  to  the  same  trusts, 
namely,  to  pay  a  discretionary  amount  of  the  income  therefrom  to 
the  grantor  for  his  support  and  maintenance  during  his  life,  and  upon 
his  decease  to  transfer  the  property  to  the  heirs  at  law  of  the  grantor. 
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[1]  This  limitation  over  after  the  death  of  the  grantor  is  equiva- 
lent to  a  remainder  to  his  heirs  at  law ;  the  direction  to  the  trustee  to 
pay  over  or  convey  being  merely  a  channel  of  conveyance.  If  stand- 
ing alone,  this  provision  would  undoubtedly  create  a  vested  remainder 
in  Elizabeth  L.  Hughes  and  Sarah  E.  Techt  jointly  as  children  of  the 
grantor,  subject  to  open  up  and  let  in  after-bom  children  of  the 
grantor,  and  to  be  divested  as  to  either  by  her  death  before  the  death 
of  the  grantor  (Moore  v.  Littel,  41  N.  Y.  66),  and  their  interest  would 
be  alienable  and  assignable.  What  is  the  effect  upon  the  limitations 
in  the  deed  of  the  "Sixth"  clause  quoted  above,  ^ving  the  trustee 
the  right  to  relinquish  the  trust  and  be  released  from  its  duties  and 
obligations  by  a  reconveyance  of  the  property  to  the  grantor?  Such 
a  power  of  revocation  vested  In  a  trustee  has  been  sustained  by  the 
Court  of  Appeals  in  the  case  of  Schreyer  v.  Schreyer,  101  App.  Div. 
456,  91  N.  Y.  Supp.  106S,  affirmed  on  opinion  below  182  N.  Y.  555, 
75  N.  E.  1134,  in  which  it  was  held  that  a  reconveyance  of  the  trust 
property  pursuant  thereto  terminated  the  trust  for  all  purposes.  I 
am  unaUe  to  find  a  reported  case  in  which  the  effect  of  such  a  power 
of  revocation  upon  the  remainders  created  by  a  deed  or  devise  has 
been  adjudicated. 

[2]  It  is  well  settled  that  the  existence  of  an  unexecuted  power  of 
appointment  will  have  no  effect  upon  remainders  limited  to  take  effect 
in  default  of  the  exercise  of  such  power,  and  such  remainders  will 
vest  subject  to  be  divested  by  the  appointment,  if  made.  This  was 
true  both  at  common  law  and  under  the  Consolidated  Laws.  Root 
V.  Stuyvesant,  18  Wend.  257;  Matter  of  Ha^ferty,  128  App.  Div. 
479,  112  N.  Y.  SuK).  1017;  Real  Property  Law,  §  41.  A  power  of 
revocation,  while  not  identical  for  all  purposes  with  a  power  of  ap- 
pointment, would  have  the  same  effect  upon  the  ulterior  limitations, 
namely,  to  cut  them  off  completely  by  a  conveyance  of  the  property 
to  some  other  person. 

[3]  I  am  tmable,  therefore,  to  find  a  distinguishin|f  ground  between 
the  two,  and  am  of  the  opinion  that  -the  remainders  m  the  case  at  bar 
vested  in  the  two  daughters  of  the  grantor,  subject  to  be  divested  by 
their  death,  or  by  the  birth  of  other  children  before  his  death,  and  to 
be  divested  by  a  revocation  of  the  trust  by  the  trustee.  Subject  to 
these  contingencies  the  remainders  are  clearly  alienable.  The  inter- 
est of  Elizabeth  L.  Hughes,  therefore,  passed,  subject  to  the  aforesaid 
contingencies,  to  Augustus  S.  Hughes,  and  may  be  reached  by  his 
creditors. 

The  motion  of  the  defendant  Augustus  S.  Hughes  for  judgment  on 
the  pleadings  is  denied,  with  $10  costs. 
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Bn:;AW  et  al.  V.  GENERAL  FILM  CO. 
(Supreme  Court,  Special  Term,  New  York  County.    March  3,  1915.) 

lilTEKABT  PrOPBRTT  €=a8 — RlOHT  IN   TiTLB   OF   P1.AT — iNTBINOElfENT   BT  MO- 
TION  PiCTCBE — ^"PBOPEBTT  RIGHT." 

Where  plaintiffs  produced  a  play  under  a  certain  title  on  the  legitimate 
stage,  large  sums  of  money  being  spent  for  its  production,  and  the  pres- 
entation was  a  success,  and  defendant  produced  a  dissimilar  moving 
picture  play  under  the  same  title,  plaintiffs  could  restrain  the  use  of  such 
title,  since  the  name  by  which  a  comi)ositlon  or  theatrical  production  has 
become  known  to  the  public  becomes  a  "property  right,"  which  may  not 
be  Infringed  by  any  one  for  profit  by  using  the  name  to  the  owner's  in- 
Jury. 

[Ed.  Note. — For  other  cases,  see  literary  Property,  Cent.  Dig.  {  7; 
Dec.  Dig.  <g=98. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Property  Right] 

Suit  by  Marc  Klaw  and  others  against  the  General  Film  Company. 
Judgment  for  plaintiffs. 

Mortimer  Fishel,  of  New  York  City,  for  plairttiffs. 
Leroy  D.  Ball,  of  New  York  City,  for  defendant. 

PLATZEK,  J.  Some  five  years  ago  Robert  Milliard,  one  of  the 
plaintiffs,  a  popular  and  gifted  actor,  first  produced  an  elaborate 
dramatic  production  entitled  "A  Fool  There  Was,"  at  the  Liberty 
Theater,  in  the  city  of  New  York.  From  that  time  the  play  has  been 
presented  and  is  now  being  produced  throughout  the  United  States 
and  Canada  with  success,  both  from  an  artistic  and  financial  stand- 
point.  Large  sums  of  money  have  been  expended  by  the  plaintiffs  for 
actors,  actresses,  hiring  of  theaters,  the  equipment  of  the  play,  and 
in  extensive  advertising  for  more  than  four  years.  After  the  dramatic 
representation  "A  Fool  There  Was"  acquired  a  reputation,  and  its  title 
became  well  known,  the  defendant  appropriated  the  title  "A  Fool 
There  Was"  and  produced  it  in  connection  with  one  of  its  photo 
dramas,  with  knowledge  that  the  plaintiffs  had  been  and  were  pro- 
ducing a  dramatic  representation  under  such  title.  It  appears  that  the 
title  "A  Fool  There  Was"  is  an  original  title  in  connection  with  a  play, 
and  that  no  other  play  under  such  title  was  presented  prior  to  the 
production  of  the  drama  by  Robert  Hilliard.  The  circumstance  that 
defendant's  play  is  dissimilar  to  plaintiffs'  play,  or  that  it  was  pro- 
duced as  a  photo  play,  does  not  militate  against  their  right  to  enjoin  the 
appropriation  of  and  use  by  the  defendant  of  the  title. 

"The  question,  'What's  in  a  name?  has  been  answered  by  the  courts  in 
many  well-considered  casses,  wherein  the  exclusive  right  to  a  name  possessed 
or  owned  by  a  successful  business  enterprise  has  been  maintained  against 
imitators  and  wrongdoers,  who  sought  by  an  unauthorized  use  to  deceive  the 
public  and  profit  by  the  wrong."  Frohman  t.  Payton,  34  Misc.  Rep.  275,  C8 
N.  y.  Supp.  849;  Hopkins  Amus.  Co.  v.  Frohman,  202  III.  541,  67  N.  E.  391; 
Outcault  V.  Lamar,  135  App.  Div.  110,  119  N.  T.  Supp.  930;   38  Cyc.  837. 

4=>F'or  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Ker-Numbered  Digests  tc  Indexes 
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In  Aronson  v.  Fleckenstein  (C.  C.)  28  Ked.  75,  it  is  stated: 

"The  name  given  the  composition  by  Its  author,  and  under  which  It  has 
become  known  to  the  public,  became,  as  It  seems  to  me,  a  property  right — not 
strictly  on  the  principle  of  a  trade-mark,  but  because  the  name  and  literary 
composition  became  blended  and  united,  so  that  tlie  name  identifies  the  com- 
position to  the  public— so  that  the  name  of  this  composition  belongs  to  this 
complainant  as  identifying  and  describing  his  literary  property,  and  as  a  part 
of  the  piece  itself,  and  defendants  have  no  rioht  to  profit  by  uttitg  this  name 
to  the  injury  of  complainant,  *  •  •  and  defendants  have  no  right  to  avail 
themselves  of  the  merits  and  popularity  of  complainant's  play  to  draw  audi- 
ences to  tbe  performance  of  theirs,  even  if,  as  is  claimed,  their  composition 
Is  a  new  and  original  dramatic  arrangement  It  is  a  fraud  upon  the  public,  as 
iceli  as  upon  the  aomplainani,  to  attempt  to  do  so." 

In  Ball  V.  Broadway  Bazaar,  194  N.  Y,  435,  87  N.  E.  674,  Werner, 
J.,  writing  for  the  court,  says : 

"Although  we  agree  with  the  learned  Appellate  Division  in  recognizing  the 
technical  distinction  between  trade-marks  and  trade-names,  we  think  the 
same  fundamental  principles  of  law  and  .equity  are  applicable  to  both.  'All 
such  cases,  whether  of  trade-mark  or  trade-name,  or  other  unfair  use  of  an- 
other's reputation,  are  concerned  with  an  Injurious  attack  upon  tbe  good  will 
of  a  rival  business ;  customers  are  diverted  from  one  trader  to  another,  and 
orders  intended  for  one  find  their  way  to  the  other.'  Sebastian  on  the  Law  of 
Trade-Marks,  p.  17.  Trade-marks  and  trade-names  are  In  reality  analogous 
to  the  good  will  of  the  business  to  which  they  appertain.  The  trade-mark 
represents  it  in  the  mariset,  and  tbe  trade-name  proclaims  It  to  those  who 
pass  tbe  shop.  In'  either  case  such  unfair  conduct  as  is  calculated  to  deceive 
the  public  Into  believing  that  the  business  of  the  wrongdoer  is  the  business  of 
him  whose  name,  sign,  or  mark  Is  simulated  or  appropriated  constitutes  the 
gist  of  the  offensa" 

It  was  also  held  in  this  case  that : 

"Trade-names  are  protected  by  the  application  of  the  same  principles  of 
equity  that  relate  to  technical  trade-marks."  Howard  v.  Henrlqnea,  3  Sandf. 
Ch.  725;  Glen  &  V.  Mfg.  Co.  v.  Hall,  61  N.  T.  226,  19  Am.  Bep.  278;  Paul  on 
Trade-Marks,  |  182. 

It  is  not  disputed  that  plaintiffs'  play  was  produced  with  success  by 
leading  actors  and  actresses  in  the  principal  cities  of  the  United  States, 
and  was  a  valuable  theatrical  production.  It  is  not  disputed  that  the 
defendiuit  presented  a  moving  picture  presentation  under  the  title  "A 
Fool  There  Was."  It  affirmatively  appears  that  the  defendant  pro- 
duced its  photo  play  under  said  title  in  different  cities  of  the  Union  no 
less  than  3,000  times  without  authority.  In  Kalem  Co.  v.  Harper,  222 
U.  S.  55,  32  Sup.  Ct.  20,  56  L.  Ed.  92,  Ann.  Cas.  1913A,  1285,  it  is 
held  that  the  owner  of  dramatic  rights  might  forbid  the  dramatic  rep- 
resentation by  moving  pictures,  and  to  the  present  time  the  only  right 
to  protect  moving  pictures  arises  from  the  words  "dramatic"  or 
"drama."  Photo  Drama  Co.  v.  Social  Corp'n  (D.  C.)  213  Fed.  374- 
377 ;  Atlas  Mfg.  Co.  v.  Smith,  204  Fed.  398,  122  C.  C.  A.  568,  47  L. 
R.  A.  (N.  S.)  1002 ;  Frx)hman  v.  Fitch,  149  N.  Y.  Supp.  633.  The 
plaintiffs  have  established  and  acquired  an  exclusive  proprietary  right 
as  a  trade-name  and  trade-mark  in  the  words  "A  Fool  There  Was"  as 
a  title  in  connection  with  their  play,  and  they  are  entitled  to  a  per- 
manent injunction  restraining  the  defendant  from  the  continuance  of 
the  infringement  and  impairment  of  their  right  in  and  to  such  trade- 
mark or  trade-name. 
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Judgment  for  plaintiffs.  An  interlocutory  decree  may  be  entered 
herein,  making  final  the  injunction  to  restrain  defendant  from  thefur- 
ther  use  of  the  title  "A  Fool  There  Was,"  and  for  an  accounting  by 
the  defendant,  and  for  this  purpose  the  appointment  of  a  referee. 
Submit  findings  of  fact  and  conclusions  of  law,  and  form  of  interlocu- 
tory decree. 


TORKB  WAIST  CO.  T.  RAINBOW. 

(Maniclpal  Court  of  City  of  New  Tork,  Borough  of  Manbattan, 
Ninth  District.     September  8,  1915.) 

1.  Costs  *=»157— Muwioipai-  Court — Tbial  Fsas — "Tbial" — STAnrnt. 

Under  Municipal  Court  Code,  {  173,  subd.  2,  providing  that  $1  shall 
be  paid  to  the  clerk  before  or  at  the  beginning  of  trial  as  a  trial  fee, 
where  a  case  is  at  Issue,  and  defendant  defaults,  and  plalntlfl  moves  for 
Judgment,  by  making  proof  of  his  cause  of  action  as  required  by  law, 
the  trial  fee  is-  payable,  since  a  Judicial  examination  of  the  issues  be- 
tween the  parties,  whether  of  law  or  of  fact,  is  a  "trial,"  whether  or  not 
contested. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  U  613-617;  Dee. 
Dig.  «=5>157. 

For  other  definitions,  see  Words  and  Phrases,  Ilrst  and  Second  Series, 
TriaL] 

2.  ComTB  «=>189 — MuNioiPAi.  CouBT  Code — Effect  on  Pkndino  Gases. 

The  Municipal  Court  Code  governs  the  practice  In  all  cases  commenced 
or  at  issue  in  such  courts  prior  to  its  coming  into  effect  on  September  1, 
1915,  as  it  does  not  provide  that  all  actions  pending  at  that  date  shall  be 
carried  to  final  determination  under  the  <AA  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  {{  409,  412,  413,  429, 
458 ;   Dec.  Dig.  «=9l89.] 

Action  by  the  Yorke  Waist  Company  against  one  Rainbow.  Upon 
defendant's  failure  to  appear,  the  plaintiff  moved  for  judgment,  and 
the  clerk  of  the  court  demanded  the  trial  fee  of  Municipal  Court  Code, 
§  173,  subd.  2. 

Boudin  &  Liebman,  of  New  York  City,  for  plaintiff. 
Joseph  R.  Brodsky,  of  New  York  City,  for  defendant 

LAUER,  J.  This  case  was  commenced  in  this  court  and  was  at 
issue  prior  to  September  1,  1915,  when  the  Municipal  Court  Code 
became  effective.  It  appeared  on  the  calendar  of  this  court  on  the 
2d  inst,  and  upon  the  failure  of  the  defendant  to  appear  the  plaintiff 
asked  for  judgment  by  making  proof  of  his  cause  of  action,  as  he  is 
required  by  law  to  do  where  an  answer  has  been  filed  controverting 
certain  issues  raised  by  the  complaint.  The  clerk  of  the  court  having 
demanded  the  trial  fee  of  $1  pursuant  to  subdivision  2  of  section  173 
of  the  Municipal  Court  Code,  I  have  decided  that  the  fee  is  proper, 
and  it  seems  expedient  to  hand  down  this  memorandum,  which  would 
serve  as  a  guide  for  the  clerks  and  the  bar  on  future  similar  occasions. 

The  section  of  the  Municipal  Court  Code  under  which  the  fee  was 
demanded  by  the  clerk  reads  as  follows : 

«s>For  other  casM  lee  laow  topic  ft  KEY-NUMBBR  In  all  Ker-Nttmb<r«d  DIkmU  *  iBdaxw 
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"FetB  Payable  to  Vve  Cleric.  There  shall  be  paid  to  the  cleric  the  follow- 
ing sums  as  court  fees  In  an  action,  and  there  shall  be  no  others:  *  *  • 
II.  Before  or  at  the  beginning  of  the  trial,  as  a  trial  fee,  $1." 

[1]  Two  questions  are  presented:  First,  was  this  a  trial?  and  sec- 
ondly, does  the  section  apply  to  causes  at  issue  prior  to  September  1, 
1915?  In  regard  to  the  first  question,  I  am  of  the  opinion  that  it  was 
a  trial  within  the  usually  accepted  definition  of  that  term.  Under 
Code  of  Procedure,  §  252,  a  trial  was  defined  as  "the  judicial  exami- 
nation of  the  issues  between  the  parties,  whether  they  be  issues  of 
law  or  of  fact"  This  definition  seems  to  have  been  accepted  by  the 
court  (Mora  v.  Great  Western  Ins.  Co.,  10  Bosw.  622,  623),  and,  ir- 
respective of  the  Code,  is  a  fair  statement  of  what  is  usually  under- 
stood by  that  terfn.    In  the  Mora  Case,  just  cited,  it  was  held  that: 

A  judicial  examination  does  not  contemplate  necessarily  "a  laborious  or 
contested  Inquiry.  In  the  absencekOf  either  party,  where  an  Issue  has  been 
Joined,  it  is  the  duty  of  the  court  to  'examine'  what  It  is,  in  order  to  {^ve 
the  proper  Judgment." 

In  the  case  of  People  ex  rel.  Kempner  v.  Wilson,  34  Misc.  Rep. 
273,  68  N,  Y.  Supp.  850,  a  writ  of  mandamus  was  sought  against  a 
clerk  of  the  Municipal  Court  to  compel  him  to  return  a  trial  fee, 
which  it  was  claimed  he  had  unlawfully  exacted.  It  was  contended 
by  the  relator  that  no  trial  had  taken  place  because  the  defendant  had 
defaulted,  and  the  plaintiffs  had  been  obliged  merely  to  prove  their 
cause  of  action  by  inquest.  The  court  held  that  this  position  was  im- 
tenable  and  says: 

"The  plaintiffs  recovered  only  after  proof  of  the  facts  and  examination  of 

the  Issues  by  the  Justice.  What  occurred  amounts  In  law  to  a  trial  for  all 
the  puriMses  of  costs" — dtlng  Mora  t.  Great  Western  Ins.  Co.,  supra,  and 
other  cases. 

There  are  two  cases  which  from  a  cursory  examination  might  lead 
to  a  somewhat  different  conclusion.  Both  cases  are  decided  by  Judge 
Gaynor  at  Special  Term.  The  first  is  the  Matter  of  Du  Bois,  ^ 
Misc.  Rep.  488,  73  N.  Y.  Supp.  939,  in  which  it  was  held  that  a  clerk 
of  the  Municipal  Court,  acting  under  a  rule  of  the  Board  of  Justices 
authorizing  a  trial  fee,  which  rule  had  been  adopted  pursuant  to  al- 
leged power  contained  in  the  charter,  was  without  such  authority,  as 
the  board  had  no  power  to  make  rules  imposing  fees.  It  was  held  that 
that  was  a  subject  which  could  only  be  regulated  by  statute.  It  is 
true  that  the  opinion  goes  further,  and  dedares  the  opinion  of  the 
learned  judge  that,  where  the  pleadings  are  oral,  the  proof  which  the 
plaintiff  was  required  to  make,  where  the  defendant  failed  to  appear 
for  the  trial,  in  order  to  establish  his  case,  did  not  as  a  matter  of  fact 
constitute  a  trial.  The  learned  justice  further  states  in  his  opinion 
that  costs  are  not  official  fees ;  but  it  seems  to  me  that,  while  admitting 
the  correctness  of  that  statement,  a  trial  which  is  a  trial  for  the  pur- 
pose of  costs  must  be  a  trial  for  the  purpose  of  fees.  I  cannot  see  a 
real  distinction  in  designating  something  as  a  trial  for  the  purpose  of 
costs,  and  calling  the  same  thing  not  a  trial,  but  an  "inquest,"  for  the 
purpose  of  excusing  the  payment  of  a  trial  fee,  which  by  statute  the 
clerk  is  obliged  to  collect    Section  173,  M.  C.  C. 
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The  other  case  is  the  Matter  of  Hale,  32  Misc.  Rep.  104,  65  N.  Y. 
Supp.  449,  in  which  the  defendant  had  not  joined  issue.  It  was  there 
held  that  the  taking  of  an  inquest  in  that  case  did  not  constitute  a 
trial,  and  did  not  authorize  the  exaction  of  the  trial  fee.  With  that 
conclusion  I  concuf.  Under  the  present  practice  the  taking  of  judg- 
ments is  somewhat  different  than  it  was  under  the  practice  as  it  ex- 
isted in  the  court  before  September  1st  The  taking  of  judgments 
now  is  more  analogous  to  the  manner  in  which  judgments  are  taken 
in  the  Supreme  Court.  The  clerk  is  now  empowered  to  enter  judg- 
ments by  default,  either  where  the  pleadings  are  oral  or  written  where 
the  defendant  fails  to  file  an  answer.  Section  80  of  the  Municipal 
Court  Code  assimilates  the  practice  in  this  court  to  that  of  the  Su- 
preme Court,  and  permits  the  entering  of  judgments  by  default  with- 
out application  to  the  court  in  the  following  instances:  Where  a 
verified  complaint  has  been  served  with  the  summons,  and  the  defend- 
ant is  in  default,  the  judgment  is  forthwith  entered  by  the  clerk ;  but 
where  no  verified  complaint  is  served  with  the  summons,  and  the 
amount  demanded  is  possible  of  ascertainment  by  computation  only, 
the  clerk,  upon  application  of  the  plaintiff,  ascertains  the  damages, 
computes  them,  and  thereupon  enters  judgment.  Where,  however,  the 
damages  are  not  ascertainable  by  computation,  in  lieu  of  having  the 
damages  ascertained  by  a  sheriff's  jury,  as  in  the  Supreme  Court,  the 
Municipal  Court  Code  provides  that  in  such  cases  plaintiff  can  only 
obtain  judgment  upon  application  to  the  court  and  the  proving  of  his 
cause  of  action. 

In  none  of  these  cases  do  I  think  that  a  trial  has  occurred,  because 
in  none  of  them  is  an  issue  presented.  At  most,  in  the  last  case  men- 
tioned it  may  be  said  to  be  an  application  to  the  court  for  a  judgment, 
which  under  the  definitions  in  the  Code  of  Civil  Procedure  would 
really  be  a  motion,  and  not  a  trial.  Mora  v.  Gre^t  Western,  10  Bosw. 
627,  and  cases  there  cited.  So,  too,  it  may  be  held  that,  where  the 
plaintiff  defaults  after  the  case  is  at  issue  and  on  the  calendar  for 
trial,  the  application  of  the  defendant  for  judgment  dismissing  the; 
complaint  on  the  failure  of  the  plaintiff  to  appear  is  a  trial,  and  re- 
quires the  payment  of  the  fee. 

[2]  The  other  question  to  be  considered  is  whether  the  Municipal 
Court  Code  section  is  applicable  to  cases  commenced  or  at  issue  prior 
to  September  1,  1915.  Ihe  I^egislature  did  not  see  fit  to  provide  that 
all  actions  pending  at  the  date  of  the  taking  effect  of  the  new  law 
should  be  carried  to  final  determination  under  the  provisions  of  the 
old  law,  and  therefore,  in  the  absence  of  any  provision  to  the  contrary 
in  the  statute,  it  seems  to  me  it  must  be  held  that  the  practice  pre- 
scribed by  the  Municipal  Court  Code  governs  in  all  cases  pending  on 
September  1st,  regardless  of  when  they  were  commenced.  Section 
173  places  a  present  obligation  upon  the  clerk  to  collect  the  fees  speci- 
fied. 

I  conclude,  therefore,  that  in  all  cases  which  are  at  issue,  and  it  is 
necessary  for  the  plaintiff  to  apply  to  the  court  for  judgment  upon 
the  defendant's  default,  there  must  be  held  to  be  a  trial,  and  the  clerk 
is  obliged  to  secure  the  trial  fee  of  $1  specified  in  Municipal  Court 
Code,  §  173. 
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PBOPLB  ex  reL  HAYBMBYBR  et  aL  t.  PUBDT  et  al.,  Gommlssionera  ot 
Taxes  and  Assessments  (six  cases). 

(Supreme  Court,  Special  Term,  Kings  (3ounty.    September  23, 1915.) 

1.  Taxation'  «s>493 — Assessmsht — Rktibw. 

Under  Laws  1911,  a  117,  §  21a,  providing  that  a  total  assessment  only 
can  be  reviewed,  that  petitioners  in  a  suit  to  review  an  assessment  admit 
that  the  figures  of  the  taxing  officers  are  correct  as  far  as  the  value  of 
txuUdlngs  are  concerned  does  not  cooatitnte  a  request  that  tbe  court  re^ 
view  part  of  the  assessment  only. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Gent  Dig.  H  87&-SdS ;  Dec. 
Dig.  <8=9»49a] 

2.  Taxation    ^ss»493 — Assessment — Corbection    or   Assessjcent — Pbesuup- 

TIONS. 

The  presumption  Is  that  an  assessment  levied  by  the  taxing  officers  is 
tegular,  and  It  wlU  not  be  disturbed,  unless  it  clearly  appears  that  In- 
justice has  been  done,  to  show  which  tbe  burden  la  upon  <me  attaining 
the  assessment. 

[Ed.  Note.— For  otter  cases,  see  Taxation,  Cent.  Dig.  U  876-883 ;  De& 
Dig.  «=>493.] 

3.  Taxation  ®=349S — ^Asskbsuent — Cobkbotion — Evidence. 

In  a  suit  to  correct  an  assessment  of  property  in  the  vicinity  of  New 
Tork  Harbor,  evidence  held  to  show  that  the  assessment  was  excessive, 
and  that  the  unit  of  value  applied  to  It  was  higher  than  the  unit  fixed  for 
similar  adjoining  .property. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  ig  876-S83 ;  Dec. 
Dig.  <8s^93.] 

Suits  by  the  People  of  the  State  of  New  York,  on  the  relation  of 
Horace  Havemeyer  and  others,  copartners  doing  business  under  the 
name  and  style  of  Havemeyer  &  Elder,  against  Lawson  Purdy  and 
others  as  Commissioners  of  Taxes  and  Assessments  of  the  City  of  New 
York,  to  review  an  assessment    Assessment  corrected. 

Henry  F.  Cochrane,  of  Brooklyn,  for  plaintiffs. 
Ricordo  M.  de  Acosta,  Corp.  Counsel,  of  New  York  City,  for  de- 
fendants. 

MANNING,  J.  The  relators  bring  these  proceedings  for  the  pur- 
pose of  reviewing  certain  valuations  placed  upon  their  property  for 
taxing  purposes  for  the  year  1914,  Six  parcels  of  land  are  involved, 
and  the  contention  of  the  petitioners  is  that  each  and  every  one  of 
the  plots  have  been  overvalued,  and  that  the  assessments  placed  upon 
the  lands  should  be  reduced  by  the  sum  of  $348,000.  The  owners 
pleaded  overvaluation,  illegality,  and  inequality  as  the  basis  of  their 
grievance,  but  on  the  trial  the  issues  of  illegality  and  inequality  were 
withdrawn,  and  the  only  question  left  to  the  court  was  that  of  over- 
valuation. 

The  relators  concede  that  the  assessments  in  question,  so  far  as 
improvements  are  concerned,  are  fair,  and  they  are  willing  to  accept 
the  valuations  fixed  by  the  taxing  officers ;  but  they  protest  the  valu- 
ations placed  upon  the  real  property,  both  upland  and  lands  under 
water. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  *  Indexes 
154  N.Y.S.— 63 
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[1]  Upon  the  trial  the  relators  offered  no  direct  testimony  as  to 
the  value  of  the  improvements,  and  the  point  was  then  made  by  the 
respondents,  for  the  city,  and  it  is  now  urged  in  their  brief,  that  the 
court  cannot  consider  the  assessment  in  part,  that  the  assessment  as 
a  whole  only  can  be  reviewed,  and  hence  that  the  proceedings  should 
be  dismissed  as  a  matter  of  law.  It  is  undoubtedly  true  that  section 
21a  of  chapter  117  of  the  Laws  of  1911  contains  the  following  lan- 
guage: 

"Assessment  Rolls  in  Cities.  In  all  dtles  tbere  shall  be  an  additional 
column  In  the  assessment  roll  before  the  column  In  which  la  Bet  down  the 
value  of  real  property,  and  In  such  additional  column  tbere  shall  be  set 
down  the  value  of  the  land  exclusive  of  buildings  thereon.  The  total  auess- 
ment  only  can  Be  reviewed." 

Is  the  present  instance  the  petitioners  seek  a  court  review  of  the 
whole  assessment,  and  they  do  this  by  presenting  witnesses  and  intro- 
ducing testimony  as  to  the  alleged  overvaluation  of  the  lands ;  but 
at  the  same  time,  however,  they  adopt  the  figures  of  the  taxing  offi- 
cers so  far  as  the  value  of  the  buildings  are  concerned.  I  am  inclined 
to  the  belief  that  a  fair  and  reasonable  reading  and  construction  of 
the  section  in  question  permits  this,  and,  in  view  of  the  fact  that  the 
court's  attention  has  not  been  called  to  any  controlling  authority  hold- 
ing to  the  contrary,  the  motion  to  dismiss  will  be  denied,  and  these 
writs  will  therefore  be  considered  on  their  merits. 

The  property  affected  consists  of  six  separate  parcels,  all  located 
within  the  five  blocks  of  land  extending  from  Kent  avenue  on  the 
east  to  the  pier  head  line  in  the  East  River  on  the  west,  and  between 
North  Third  and  North  Tenth  streets,  in  what  is  known  as  the  Wil- 
liamsburg or  Hunterspoint  section  of  Brooklyn.  Most  of  the  property 
in  question  has  been  owned  by  the  relators,  or  by  those  whose  inter- 
ests were  closely  allied  with  them,  for  many  years  past,  and  consist- 
ing, as  it  does,  of  both  upland  and  water  front,  the  property  was  main- 
ly devoted  to  the  sugar  industry,  including  the  refining  and  shipping 
thereof.  There  was  also  in  use  upon  the  property  certain  terminal 
facilities,  which  were  used  by  the  owners  thereof,  and  also  by  mer- 
chants in  the  vicinity,  for  the- purpose  of  receiving  and  shipping  mer- 
chandise, and  for  a  considerable  time  the  plant  was  a  very  profitable 
one.  The  immediate  neighborhood  was  largely  given  over  to  manu- 
facturing industries  of  various  kinds,  and  from  the  use  by  the  general 
public  o£  these  shipping  facilities  the  relators  enjoyed  a  very  handh 
some  return  upon  their  investment.  But  thereafter,  and  beginning 
with  the  year  1907,  a  marked  change  took  place  in  the  community, 
which  the  relators  say  had  a  very  disastrous  effect  upon  their  property, 
and  as  a  consequence  they  claim  that  the  lands  in  question  have  de- 
preciated in  value,  and  that  in  making  the  assessments  for  the  year 
1914  the  taxing  officers  have  overvalued  the  lands  to  the  extent  of 
$348,000. 

As  I  recall  and  read  the  testimony  in  these  cases,  there  is  merit  in 
the  relator's  complaint.  This  fact  is  borne  out  by  tfie  witnesses  on 
both  sides,  namely,  that  for  several  years  past  the  section  of  the  city 
in  which  the  lands  in  question  are  located  has  been  particularly  aJOfected 
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by  the  general  economic  depression  wfeich  has  spread  throughout  the 
entire  municipality,  and  the  erection  of  new  buildings  in  the  vicinity 
has  practically  ceased.  Trades  and  businesses  which  were  located 
there  have  gone  elsewhere,  and  shipping  and  terminal  plants  have 
sprung  up  along  other  parts  of  the  ciQr's  water  front.  The  sugar  re- 
fineries have  abandoned  their  plants,  and  the  relators  have  been  com- 
pelled to  find  other  uses  for  their  lands,  thus  suffering  a  loss  in  tiie 
income  f  r<Mn  their  property.  It  is  true  the  land  is  there,  and  that  pos- 
sibly a  bright  future  may  be  in  store  for  those  who  own  it ;  but  that 
there  has  been  a  very  serious  decline  and  depression  no  one  can  deny, 
which  decline  is  by  no  means  solely  caused  by  the  loss  of  income, 
and  the  relators  are  frank  enough  to  state  that  they  do  not  seek  a 
reduction  for  that  reason  alone.  It  is  a  fact  that  during  this  period 
of  depression  the  relators  have  made  certain  purchases  of  real  estate 
in  the  immediate  neighborhood  at  prices  which  the  respondents  urge 
show  a  high  unit  of  value,  sufficient  at  least  to  justify  the  assessments 
levied ;  but  when  the  particular  facts  concerning  these  isolated  pur- 
chases are  brought  to  light,  the  transactions  are  not  in  the  least  incon- 
sistent with  the  position  assumed  .by  the  relators.  Sometimes  a  pur- 
chaser is  obliged. to  pay  more  than  the  fair  market  value  of  a  piece 
of  land,  espeoally  if  it  forms  a  ke^-to  what  he' already  owns,  or  he 
may  be  compelled  to-  pay  an  exorbitant  price  to"  protect  his  previous 
holdings. 

[2]  The  problem  involved  in  a  proceeding  .of .  this  kind  is  a  very 
difficult  one  for  a  court  to  solve.  The  legal  presumption  is  in  favor 
of  the  regularity  of  the  assessment,  and  this  is  as  it  should  be.  The 
taxing  officials  are  sworn  officers  of  the  law  and  are  presumed  to,  do 
their  duty,  and  their  determination  should  not  be  disturbed,  unless  it 
shall  clearly  appear  that  swne  injustice  has  been  done.  The  relator 
in  a  case  like  this  has  the  burden  of  proof,  and  by  his  showing  it 
should  appear  that  a  proper  case  is  made  out  before  the  court  should 
make  an  assessment  different  from  what  has  already  been  determined 
by  those  charged  with  that  high  and  important  duty. 

[3]  In  this  particular  case  I  am  inclined  to  believe  that  the  relators 
have  successfully  borne  the  burden  required  of  them.  There  is  no 
denying  the  fact  that  the  relators'  properties  have  been  seriously 
affected  by  the  conditions  mentioned,  and  yet  while  this  state  of 
affairs  was  going  on  the  assessed  valuation  of  their  properties  were 
increased  very  materially  by  the  taxing  officers  during  the  period  from 
1909  to  1913,  and  this  in  the  face  of  a  dead  real  estate  market:  Such 
increase  of  values,  it  seems  to  me,  needs  iome  explanation  from  the 
taxing  officers;  but  the  court  cannot  recall  any  such  explanation,  at 
least  none  that  seemed  reasonable.  Again,  it  appears  that  the  unit 
of  value  applied  to  the  relators'  properties  under  water  is  higher  than 
the  unit  of  value  fixed  for  property  of  a  similar  character  adjoining  on 
either  side,  north  or  south,  and  no  good  reason  is  shown  for  this 
condition. 

These  cases,  like  all  others  of  their  kind,  present  perhaps  one  of  the 
most  difficult  problems  which  courts  are  called  ypon  to  solve,  namely, 
what  is  the  fair  and  reasonable  value  of  water  front  property  in  the 
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vicinity  of  New  York  Harbor?  There  are  no  spe(aiic  or  well-defined 
rules  or  precedents  to  follow.  The  situation  resolves  itself  into  a 
question  of  what  property  of  this  character  is  worth,  either  a  high  or 
low  price,  depending  largely  upon  the  use  to  which  it  can  be  devoted 
and  the  demands  of  commerce.  There  are  very  few  actual  sales  to 
guide  one  as  a  matter  of  comparison,  and  hence  the  court  is  obliged 
to  determine  values  largely  upon  the  testimony  of  real  estate  experts, 
which  to  say  the  least  is  not  by  any  means  the  most  satisfactory  way 
of  fixing  values.  This  is  said  with  no  disrespect  whatsoever  to  men 
who  are  real  estate  experts,  and  who  devote  tiieir  time  and  talents  to 
a  study  of  the  real  estate  market  and  its  fluctuations ;  but  the  troutde 
is  that,  while  both  sets  of  experts  undoubtedly  act  in  good  faith,  the 
result  is  that  the  city's  valuatiwis  are  high  and  the  property  owners' 
are  low,  and  so  the  court  is  left  to  do  the  best  it  can  under  the  cir- 
cumstances, and  in  deciding  the  given  case  fix  what  it  considers  as 
a  just,  fair,  and  reasonable  figure.  Both  sets  of  experts  in  this  case 
are  reputable  men;  but,  as  they  disagree  with  each  other,  I  cannot 
agree  with  either  of  them,  though  I  have  given  due  consideration  to 
their  evidence,  and  hence  will  fix  my  own  values  upon  these  properties, 
which  are  as  follows: 

Block  2301,  lot  1  $365,000 

Block  2308,  lot  1  330,000 

Block  2316,  lot  6  310,000 

Block  2332,  lot  1  325,000 

Block  2348,  lot  1  170,000 

Block  2348,  lot  6  150,000    $1,650,000 


Costs  pursuant  to  the  statute  are  awarded  to  the  relators. 


WHITMORB,  RATJBBB  &  VICINUS  v.  VILLiiGB  OP  CHARLOTTE. 

(Supreme  Court,  Trial  Term,  Monroe  Comity.    September  18, 1915.) 

Ihtebest  ®=»46 — ^Patino  OoNTEAcrs — ^LiABiurnr  fob  Intebest. 

Where  a  village  pftTing  contractor  demanded  payment  before  comple- 
tion of  the  work,  and  after  completion  the  village  engineer  gave  bis 
final  estimate  for  the  work  and  materials,  but  no  demand  for  payment 
was  made  until  the  subsequent  commencement  of  an  action  by  the  con- 
tractor for  the  amount  due,  he  could  recover  interest  only  from  the  date 
of  the  commencement  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Interest,  Cent  Dig.  H  96-105;  Dea 
Dig.  <8=>46.] 

Action  by  Whitmore,  Rauber  &  Vicinus  against  the  Village  of 
Qharlotte.  On  demurrer  to  complaint,  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.    Overruled. 

Raines  &  Raines,  of  Rochester,  for  plaintiff. 
George  Y.  Webster,  of  Rochester,  for  defendant. 

CLARK,  J.  Plaintiff  entered  into  a  contract  to  do  certain  paving 
for  defen<knt.    The  work  has  been  completed  to  the  satisfaction  of 

4t=>For  other  cosea  lee  same  topic  &  KET-NUMBER  In  all  Key-Numbered  DIgesU  ft  Indexe* 
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defendant,  whose  en^fineer  has  certified  the  amount  due  the  plaintiff 
for  this  work.  The  only  controversy  between  the  parties  is  on  the 
questicHi  of  interest,  whether  or  not  the  plaintiff  is  entitled  to  interest 
on  the  amount  conceded  to  be  owing  it  for  the  work  and  materials 
furnished  under  the  contract. 

The  amount  due  plaintiff  was  easily  computed  by  the  engineer,  and 
I  see  no  reason  why  the  claim  should  not  bear  interest.  22  Cyc.  1513 ; 
Sweeny  v.  City  of  New  York,  173  N.  Y.  414,  66  N.  E.  101 ;  Bntas 
V.  Village  of  Springville,  100  App.  Div.  197,  91  N.  Y.  Supp.  599; 
RoeWing's  Sods  Co.  v.  City  of  N.  Y.,  110  App.  Div.  366,  97  N.  Y. 
Supp.  278.  According  to  the  complaint  the  work  was  not  completed 
until  June  10, 1915,  although  the  demand  for  the  payment  of  $27,883.26 
had  been  made  March  19,  1915.  After  the  completion  of  the  work, 
June  10,  1915,  and  on  or  about  July  6,  1915,  defendant's  engineer 
gave  his  final  estimate  for  tlie  work  and  materials  furnished,  and  it 
does  not  appear  that  any  demand  for  payment  was  made  after  March 
19,  1915,  until  the  date  of  the  commencement  of  this  action.  It  ap- 
pears, therefore,  that  the  demand  for  payment  was  made  before  the 
work  was  fully  completed,  and  I  do  not  think  plaintiff  would  be  enti- 
tled to  interest  from  the  time  of  that  demand,  March  19,  1915,  but 
should  be  entitled  to  interest  from  the  date  of  the  commencement  of 
this  action,  which  was  subsequent  to  the  com{detion  of  the  work  and 
the  makii^  of  the  final  estimates  of  amount  due  plaintiff  by  the 
defendant's  engineer. 

The  demurrer  is  therefore  overruled,  without  costs,  and  it  is  held 
that  plaintiff  is  entitled  to  interest  on  the  claim  in  question  from  the 
date  of  the  commencement  of  this  »:tion. 

So  ordered. 


In  re  POSTAL  TELEQBAPH-CABLB  CO.     (No.  141-6.) 
(Supreme  Coart,  Appellate  DMaion,  Third  D^wrtment.    September  IS,  1915.) 

t.  TZXKOBAPHB  AND  TlXKFHONES  «=»33 — BeB  JUDICATA — BEOTTLATION  07  TeLIV- 

OBAPR  Bates. 

Where  the  Public  Service  Commission  restrained  a  telegraph  company 
from  continuing  certain  charges  on  intrastate  messages  received  from 
another  telegraph  company  to  be  forwarded,  which  order  was  affirmed 
by  the  courts,  it  was  not  res  Judicata  as  to  interstate  messages. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
i  21 ;   Dec.  Dig.  «=»33.1 

2.  Judgment  ^=>248 — Confobmity  to  Issues. 

A  Judgment  must  conform  to  the  allegations  and  proofs  of  the  parties, 
and  the  court  may  not  make  new  issues  on  the  trial,  or  found  Judgments 
on  grounds  not  in  issne  and  litigated. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  I  434;   Dec.  Dig. 

«s>24a] 

Appeal  from  Special  Term,  Albany  County. 

Application  by  the  Postal  Tel^aph-Cable  Company  for  judgment 
against  the  Western  Union  Tel^raph  Company,  to  enforce  an  order 

4=^For  other  cases  see  same  topic  &  KEY-NUHBER  In  all  Key-Numbered  Digests  ft  \ndexes 
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of  the  Appellate  Division  affirming  an  order  of  the  Public  Service 
Commission.    From  an  order  denying  relief,  it  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

William  W.  Cook,  of  New  York  City  (D.  Cady  Herrick,  of  Albany, 
and  Ralph  H.  Overbaugh,  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Rush  Taggart,  of  New  York  City,  for  respondent 

WOODWARD,  J.  The  order  of  the  Special  Term,  from  which 
this  appeal  is  taken,  was  made  on  the  27th  day  of  February,  1915,  and 
it  denies  the  motion  of  the  Postal  Telegraph-Cable  Company  for  judg- 
ment against  the  Western  Union  Telegraph  Company,  claimed  to  be 
due  under  the  provisions  of  an  order  of  May  17,  1913,  which  order 
amended  a  previous  order,  bearing  date  of  May  10,  1913,  by  the  terms 
of  which  the  Postal  Telegraph-Cable  Company  was  stayed  from  en- 
forcing the  provisions  of  an  order  of  the  Public  Service  Commission 
pending  a  decision  of  this  court  on  a  writ  of  certiorari.  The  stajring 
order,  as  modified  by  the  order  of  May  17,  1913,  provided  that  the 
Western  Union  Telegraph  Company,  in  receiving  messages  from  the 
Postal  Telegraph-Cable  Company  for  final  delivery  within  this  state, 
should  give  a  certificate  to  the  latter  company  which  should  provide 
for  keeping  an  account  and  the  refunding  of  any  sums  which  should 
be  paid  to  the  Western  Union  Telegraph  Company  in  excess  of  the 
amount  allowed  by  the  order  of  the  Public  Service  Commission,  in  the 
event  that  the  said  order  should  be  sustained  upon  tfie  hearing  of  the 
writ  of  certiorari.  This  order  further  provided  that  the  parties  might, 
in  lieu  of  such  certificate,  enter  into  a  stipulation  between  themsehres 
which  should  provide  a  more  convenient  method  of  adjustment ;  and 
under  this  provision  the  parties  entered  into  a  stipulation  for  this  pur- 
pose. The  order  of  the  Public  Service  Commission  was  affirmed  by 
this  court,  and  by  the  Court  of  Appeals  (160  App.  Div.  144,  145  N. 
Y.  Supp.  545;  211  N.  Y.  542,  105  N.  E.  1095),  and  thereupon  the 
Western  Union  Telegraph  Company  paid  to  the  Postal  Telegraph- 
Cable  Company  the  excess  charges  which  it  had  received  upon  mes- 
sages originating  within  the  state  of  New  York  and  finally  delivered 
to  the  person  addressed  within  the  state  of  New  York.  Subsequently 
the  Postal  Telegraph-Cable  Company  rendered  additional  accounts, 
in  which  it  sought  to  charge  the  Western  Union  Telegraph  Company 
for  the  excess  charges  made  upon  messages  ori^nating  outside  of  the 
state  of  New  York  in  the  offices  of  the  Postal  Telegraph-Cable  Com- 
pany and  finally  delivered  by  the  Western  Union  Telegraph  Company 
within  the  state  of  New  York,  where  the  Postal  Company  had  no  of- 
fices. The  Western  Union  Company  declined  to  pay  these  amounts, 
on  the  ground  that  it  constituted  interstate  commerce,  and  was  not 
within  the  jurisdiction  of  the  Public  Service  Commission  of  the  state 
of  New  York,  and  therefore  not  within  the  terms  of  the  original  or- 
ders. 

[1]  On  the  19th  day  of  May,  1914,  the  Postal  Company  applied 
to  the  Public  Service  Commission  for  an  order  which  would,  in  ef- 
fect, declare  tliat  the  messages  originating  outside  of  the  state  in  the 
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offices  of  the  Postal  CcMnpany,  and  delivered  to  the  Western  Union 
Company  within  the  state  of  New  York  for  the  final  transmission, 
were  within  the  terms  of  the  original  orders.  This  application  was 
apposed  by  the  Western  Union  on  the  ground  above  stated,  and  the 
Postal  Company,  without  waiting  for  a  determination  of  the  question 
by  the  Public  Service  Commission,  made  an  application  at  Special 
Term  for  judgment  for  the  amount  of  the  tolls  collected  upon  the 
interstate  messages.  This  motion  was  denied  at  Special  Term,  and 
the  Postal  Company  appeals  to  this  court  from  the  order  denying 
the  motion. 

Obviously  this  is  an  effort  at  a  short  cut  to  a  definite  result,  and 
the  practice  is  challenged  at  the  outset ;  it  being  urged  that  the  West- 
em  Union  Company  is  entitled  to  a  trial  of  the  question  of  its  lia- 
bility. Originally  tfie  Postal  Company  seems  to  have  been  of  the 
opinion  that  it  was  necessary  to  have  an  order  of  the  Public  Service 
Commission  as  the  foundation  for  such  a  judgment  as  is  here  de- 
manded, for  it  applied  for  an  order  of  this  character ;  but  it  now  con- 
tends that  there  is  authority  for  its  proceeding  directly  upon  the  orig- 
inal orders,  on  the  ground  that  the  language  of  such  orders  was  broad 
enough  to  cover  all  messages  transmitted  by  the  Western  Union  Com- 
pany to  final  destination  within  the  state  of  New  York.  It  is  not 
suggested  that  any  of  the  messages  originating  outside  of  the  state 
of  New  York  were  involved  in  the  original  proceeding.  Indeed,  it 
is  conceded  that  they  were  not;  but,  because  the  general  language 
of  the  order  is  broad  enough  to  cover  such  messages,  it  is  urged  that 
the  moving  company  is  entitled  to  judgment,  because  the  determination 
of  this  court  and  of  the  Court  of  Appeals  sustained  the  order  of  the 
Public  Service  Commission,  and  that  such  order  is  controlling. 

It  would  seem  to  be  a  sufficient  answer  to  this  proposition  that  this 
court  did  not  undertake  to  pass  upon  the  merjts  of  the  order  under 
review,  for  the  reason  that  we  regarded  it  as  an  effort  on  the  part 
of  the  Western  Union  Company  to  get  a  review  of  a  previous  order 
which  it  had  permitted  to  become  final,  without  seeking  to  review  the 
same.  This  was  not  only  distinctly  pointed  out  in  the  prevailing  opin- 
ion, but  in  the  dissenting  opinion  of  Presiding  Justice  Smith,  con- 
curred in  by  Mr.  Justice  Lyon,  it  was  recognized  as  the  controlling 
view,  and  this  was  dissented  from.  The  Court  of  Appeals  affirmed 
without  opinion,  and  it  would  be  doing  violence  to  every  presumption 
to  suppose  that,  with  a  diversity  of  opinion  in  this  court,  the  court 
of  last  resort  affirmed  upon  any  other  theory  than  that  presented  by 
the  determination  made  here.  It  certainly  cannot  be  presumed  that 
it  went  into  a  consideration  of  the  proper  construction  of  the  order 
of  the  Public  Service  Commission  on  the  question  of  its  relation  to 
the  messages  originating  outside  of  this  state  and  finally  delivered 
here.  All  that  was  involved  in  the  consideration  of  the  writ  of  cer- 
tiorari was  whether  the  order  of  the  Public  Service  Commission,  as 
it  related  to  the  messages  involved  in  the  original  orders,  should  be 
enforced ;  and  we  held  that  it  should  be,  not  from  any  determination 
upon  the  merits  of  the  particular  order,  but  because  the  Western 
Union  Company  had  permitted  a  previous  order,  of  practically  identi- 
cal import,  to  become  final,  and  was  seeking  to  accomplish  by  indi- 
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rection  that  which  would  not  be  permitted  directly.  People  ex  rel. 
W.  U.  Tel.  Co.  V.  Public  .Service  Com..  160  App.  Div.  144,  147,  145 
N.  Y.  Supp.  545  and  authorities  there  cited. 

There  can  be  no  presumption  that  the  Court  of  Appeals,  in  ai&rmii^ 
without  opinion,  went  into  the  merits  of  the  order,  as  presented  by 
the  record,  and  then  went  a  step  further,  and  held  that  an  order  predi- 
cated upon  strictly  intrastate  messages  should  be  construed  to  cover 
messages  which  had  their  origin  in  interstate  commerce,  for  there  can 
be  no  question  that  a  message  received  by  the  Postal  Company  in 
Philadelphia  for  transmission  to  a  person  within  the  state  of  New 
York  is  interstate  commerce  in  its  inception,  and  it  is  difficult  to 
conceive  of  its  character  being  changed  by  anything  occurring  along 
the  line  of  its  direct  transmission.  There  is  nothing  to  show  that  the 
Public  Service  Commission  ever  had  before  it,  in  the  proceedings  be- 
fore this  court,  any  question  of  interstate  messages,  so  that  the  case, 
as  presented  here,  is  that  of  the  Postal  Telegraph-Cable  Company  ask- 
ing this  court  to  enforce  an  order  which  has  never  had  any  existence, 
and  which  could  not,  therefore,  have  been  reviewed. 

[2]  The  rule  that  judgments  should  be  rendered  in  conformity 
with  the  allegations  and  proofs  of  the  parties,  secundum  allegata  et 
probata,  is  fundamental  in  the  administration  of  justice.  Parties  go 
to  court  to  try  the  issues  made  by  the  pleadings,  and  courts  have  no 
right  impromptu  to  make  new  issues  for  them,  on  the  trial,  to  their 
surprise  or  prejudice,  or  found  judgments  on  grounds  not  put  in  issue 
and  distinctly  and  fairly  litigated.  Wright  v.  Delafield,  25  N.  Y.  266, 
268-270.  No  one  pretends  that  the  Public  Service  Commission  of  the 
state  of  New  York  had  before  it  any  question  of  interstate  commerce 
messages,  and  its  order  could  not,  under  well-established  rules,  have 
gone  beyond  the  matters  which  were  distinctly  and  fairly  litigated.  As 
the  order  could  not  properly  have  dealt  with  the  question  here  pre- 
sented, the  action  of  this  court  and  of  the  Court  of  Appeals  in 
affirming  the  original  order  could  not  have  added  to  its  scope.  The 
adjudication  was  merely  that  the  order  of  the  Public  Service  Commis- 
sion should  be  enforced,  and  that  order,  as  we  have  seen,  had  no  other 
foundation  than  that  of  the  pleadings,  and  these  did  not  assume  to 
deal  with  a  single  message  of  the  character  involved  in  this  appeal. 
The  writ  of  certiorari  merely  brought  up  the  record  as  made,  and  it 
is  idle  to  suggest  that  this  court,  or  the  Court  of  Appeals,  could  have 
been  committed  to  anything  further  than  an  approval  of  the  order  as 
it  related  to  the  record  then  before  the  court. 

If  we  are  right  in  this  position,  and  there  has  never  been  any  lit- 
igation of  the  question  involved  in  interstate  messages,  it  must  follow 
that  there  can  be  no  ground  for  granting  the  relief  which  the  Postal 
Telegraph-Cable  Company  demands  by  means  of  an  order  in  the 
original  proceeding.  Such  an  order  is  justified  only  in  a  case  in  which 
all  of  the  merits  have  been  dealt  with  comprehensively,  and  the  orders 
are  merely  of  a  supplemental  character.  Whether  the  Postal  Tele- 
graph-Cable Company  should  go  forward  with  its  application  to  the 
Public  Service  Commission,  or  should  bring  an  action  to  recover  the 
alleged  overcharges,  it  is  not  the  province  of  this  court  to  advise. 
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Neither  is  it  the  duty  of  this  court,  in  advance  of  a  record  requiring 
it,  to  determine  the  interesting  question  of  jurisdiction  over  the  class 
of  messages  involved  in  this  appeal.  We  go  no  further  than  to  hold 
that  the  order  appealed  from  is  proper,  and  that  the  Postal  Telegraph- 
Cable  Company,  upon  the  records  which  have  been  on  review  before 
this  court,  is  not  entitled  to  the  relief  demanded. 
The  order  appealed  from  should  be  affirmed,  with  costs.    All  concur. 


SIEMSRS  V.  MORRIS  et  al.    (No.  187/102.) 

(Supreme  Court,  Appellate  Division,  Third  Department.    September  15,  1915.) 

TBOST8  «=>12 — VALiorrr — Spkndthbift  Tbxtst. 

Where  a  will  devised  and  bequeathed  the  entire  estate  In  trust,  direct- 
ing that  the  Income  should  be  paid  for  the  support  of  testator's  son  in  the 
discretion  of  the  trustee,  declaring  that  no  part  of  the  estate  so  s^ven 
in  trust  for  the  support  of  the  son  should  go  to,  be  had  by,  or  be  obtained 
by  -any  creditor  of  such  son  In  any  manner,  thereafter  directing  that, 
should  the  son  at  any  time  become  free  and  discharged  from  indebtedness, 
the  trustee,  <m  request  by  such  son,  should  transfer  and  pay  over  to  him 
the  entire  estate,  which  should  be  held  by  the  son  as  his  .absolute  proper- 
ty, the  trusteeship  ceasing,  such  trust  was  valid,  since,  as  the  son  was 
entitled  to  ownership  of  the  devised  property  only  upon  a  contingency,  it 
could  not  be  said  that  the  testator  undertook  to  make  a  gift  and  to  keep 
it  from  the  donee's  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  |  10;  Dea  Dig. 
«=»12.] 

Appeal  from  Special  Term,  Madison  County. 

Action  by  John  H.  Siemers  against  Adon  Morris  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Reversed,  and  judgment 
directed,  dismissing  the  complaint 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYQN,  HOWARD, 
and  WOODWARD,  JJ. 

Brown  &  Woolver,  of  Oneida  (R.  H.  Wo<Jver,  of  Onada,  of  coun- 
sel), for  appellants. 

George  E.  Philo,  of  Utica  Qames  E.  Brewer,  of  Utica,  of  coimsel), 
for  respondent. 

LYONi  J.  The  single  question  for  determination  upon  this  appeal 
is  as.  to  the  validity  of  a  trust  created  by  the  will  of  Laura  A.  Morris, 
deceased,  the  relevant  portions  of  which  are  as  follows: 

"Second. — I  give,  devise  and  bequeath  to  my  daughter-in-law,  Lizzie  Morris, 
all  of  my  estate,  both  real  and  personal,  of  every  name  and  nature,  in  trust 
for  the  purpose  hereinafter  declared. 

"Third. — I  direct  that  she  keep  the  real  estate  and  all  the  personal  property 
Invested  in  good  securities,  and  apply  such  portion  of  the  Income  of  the 
estate  from  time  to  time  as  her  judgment  may  deem  necessary  for  the  main- 
tenance and  support  of  my  son,  Adon  Morris,  and  bis  family  as  long  as  my 
son  may  live  (unless  my  property  Is  sooner  exhausted).  And  at  the  death  of 
my  son,  Adon  S.  Morris,  I  direct  that  my  property  (or  so  much  thereof  as 
may  be  left)  after  supporting  my  son,  Adon  S.  Morris,  shall  be  divided  equally 
or  in  equal  proportions,  to  share  and  share  alike  to  my  son's,  Adon  S.  Morris', 
children. 
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"Fonrth. — I  hereby  expieBs  and  emphatically  declare  that  no  part  of  my 
estate,  so  given  In  trust  to  Lizzie  Morris,  for  the  maintenance  and  support  of 
my  son,  Adon  S.  Morris,  shall  go  to,  or  be  had  by,  or  be  obtained  in  any 
manner  by  any  creditor  of  the  said  Adon  S.  Morris. 

"Fifth. — I  further  order  and  direct  that  in  the  event  or  In  case  that  my 
son,  Adon  S.  Morris,  shall  at  any  time  during  his  lifetime  become  free  and 
discharged  from  all  bis  debts.  Judgments,  claims,  and  demands  against  blm, 
that  then,  and  in  that  ease,  the  said  Lizzie  Morris  shall  on  request  of  my  said 
son,  Adon  S.  Morris,  and  without  unnecessary  delay,  deed,  transfer,  and  de- 
liver and  pay  over  to  my  son,  Adon  S.  Morris,  all  of  my  estate  so  intrusted 
and  remaining  In  her  hands,  and  the  same  shall  be  received  by  my  son,  Adon 
S.  Morris,  and  thereafter  become  his  absolute  property,  to  be  had,  used,  and 
controlled  by  him,  and  trusteeship  of  the  said  Lizzie  Morris  diali  thereupon 


The  plaintiff  is  a  judgment  creditor  of  Adon  S.  Morris,  and  by  this 
action  seeks  to  have  the  attempted  trust  adjudged  invalid  as  to  cred- 
itors, and  the  real  estate  of  Laura  A.  Morris,  deceased,  charged  with 
the  payment  of  the  judgment.  The  learned  trial  court  held,  relying 
upon  the  case  of  UUman  v.  Cameron,  186  N.  Y.  339,  78  N.  E.  1074, 
116  Am.  St.  Rep.  553,  that  the  trust  attempted  to  be  created  was  in- 
valid, that  Adon  S.  Morris  took  an  estate  in  fee  absolute  in  the  real 
estate  of  the  testatrix,  and  directed  that  the  real  estate  be  sold  under 
said  judgment.  From  the  judgment  entered  upon  such  decision,  this 
appeal  has  been  taken. 

We  think  the  decision  in  Ullman  v.  Cameron  is  not  applicable.  In 
that  case  the  will,  after  directing  the  payment  by  the  executor  to  the 
husband  of  the  testatrix  of  the  income  of  the  estate  and  of  so  much 
of  the  principal  as  mi^ht  be  necessary  for  his  support  and  maintenance 
during  the  term  of  his  natural  life,  provided: 

"Third.  I  further  will  and  direct  that  whenever  the  said  Charles  B.  Cam- 
eron shall  desire  to  engage  in  any  business  or  enterprise,  and  shall  give  no- 
tice thus  to  the  said  Albert  L.  Cameron  that  he  desires  the  whole  or  any  part 
of  such  principal^ sum  for  such  purpose,  it  Is  my  will,  and  in  that  case  I 
hereby  direct  the  said  Albert  L,  Cameron  to  pay  over  and  deliver  to  the 
said  Charles  E.  Cameron  the  amount  so  desired  by  him  out  of  the  principal 
sum  so  given  to  him  in  trust  by  the  first  clause  hereof." 

The  Court  of  Appeals,  in  its  opinion,  adopted  the  language  of 
Parker,  P.  J.,  when  the  case  was*  first  before  this  court  on  appeal 
(92  App.  Div.  91,  94,  87  N.  Y.  Supp.  148,  149),  where  he  said: 

"Now,  he  was  evidently  entitled  to  the  possession  of  such  fund  if  he  de- 
manded it  for  the  purpose  of  engaging  'In  any  business  or  enterprise';  and 
It  seems  to  me  that  such  a  purpose  is  so  broad  and  so  personal  to  the  bene- 
ficiary that  it  is  equivalent  to  a  direction  that  he  is  entitled  to  it  whenever  be 
asks  for  it" 

And  the  Court  of  Appeals  held  that  the  object  of  the  trust  included 
the  right  of  the  beneficiary  to  take  the  corpus  of  the  estate  at  will, 
by  simply  notifying  the  trustee  that  he  wished- to  engage  in  some  busi- 
ness or  enterprise,  and  that,  while  the  possession  and  title  were  thus 
subject  to  his  control,  the  court  would  declare  the  estate  vested  as  to 
his  creditors. 

In  the  case  at  bar  the  beneficiary  was  not  entitled  to  the  posses- 
sion or  ownership  of  the  devised  property  at  will,  and  was  only  en- 
titled to  have  it  transferred  to  him  when  he  should  "become  free  and 
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discharged  from  all  his  debts,  judgments,  claims  and  demands  against 
him."  The  claim  of  the  respondent  that  the  cases  are  parallel,  in  that 
in  the  case  at  bar  the  beneficiary  may  at  his  will  apply  a  portion  of 
the  estate  to  the  payment  of  the  judgment  and  be  then  entitled  to  the 
absolute  ownership  of  the  remainder,  is  contradicted  by  the  express 
wording  of  the  will,  which  declares  in  most  positive  language  that  no 
part  of  the  testatrix's  property  shall  be  used  in  the  payment  of  the 
debts  of  her  son.  The  judgment  was  obtained  against  Adon  S.  Mor- 
ris, as  the  indorser  of  a  promissory  note  of  less  than  $200,  and  the 
testatrix  plainly  intended  that  the  liability  should  be  discharged  by 
the  maker  of  the  note,  or,  if  by  her  son,  then  from  funds  entirely  out- 
side those  of  her  estate. 

We  think  the  decision  applicable  to  the  question  at  issue  is  that  of 
Hull  V.  Pahner,  213  N.  Y.  315,  107  N.  E.  653,  the  opinion  in  which 
was  not  handed  down  until  long  after  the  trial  and  decision  of  the 
case  at  bar.  In  that  case  the  will  bequeathed  the  sum  of  $50,000  in 
trust,  the  net  income  to  be  paid  or.  applied  for  the  use  of  the  testa- 
tor's son  and  then  provided : 

"It  la  my  wish  In  making  this  provision  that  my  said  son  shall  have  the 
principal  d  said  trust  fund  whenever  he  shall  become  financially  solvent  and 
able  to  pay  all  his  just  deots  and  liabilities  from  resources  other  than  the 
principal  of  this  trust  fund.  In  order  to  carry  out  this  design  I  expressly 
authorize  and  empower  my  said  trustee  upon  receiving  a  written  statement 
from  my  said  son  saying  that  he  is  financially  solvent  and  able  to  pay  his 
Just  debts  and  liabilities  from  resources  other  than  the  principal  of  this 
trust  fund  ♦  ♦  *  to  pay  over  to  my  said  son,  absolutely  In  its  own  Judg- 
ment,   •    •    •    the  principal  of  the  said  trust  fund." 

Judge  Miller,  writing  for  an  unanimous  court,  said : 

"It  is  to  be  observed  that  this  Is  not  a  case  in  which  a  testator  has  under- 
taken to  make  a  gift,  and  to  keep  It  from  his  donee's  creditors.  It  might  in 
some  aspects  be  termed  a  gift  to  encourage  the  donee  to  pay  his  debts,  be- 
cause, only  by  making  such  payment,  or  by  showing  the  ability  to  pay,  could 
the  donee  have  the  gift  The  testator  had  a  right  to  Impose  that  condition. 
He  had  a  right  to  keep  his  property  away  from  his  son's  creditors  by  not  giv- 
ing It  to  the  son  at  all,  unless  the  latter  was  able  to  pay  his  debts  from  other 
resources,  and  in  the  plainest  language  the  testator  manifested  an  Intention 
to  do  precisely  that  thing." 

We  think  this  decision  is  applicable  in  the  case  at  bar,  and  that  the 
provision  in  question  is  valid. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
judgment  directed  for  the  defendants,  dismissing  the  complaint  upon 
the  merits,  with  costs  in  all  the  courts.    All  concur. 


SMITH  V.   STATE. 

(Supreme  Court,  Appellate  Division,  Third  Department    September  16,  1015.) 

1.  CHABrnES  9=>45 — Iiiabii,itt  fob  Tort — Negmgence  or  Physician. 

A  hospital  maintained  as  a  charitable  Institution  for  the  care  and  heal- 
ing of  the  sick  is  free  from  liability  for  the  negligence  of  Its  physicians 
and  surgeons  In  treating  patients. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  H  80,  81,  102- 
104;   Dea  Dig.  €=»45.] 
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2.  States  «»112 — ^liiABiLmr  fob  Tobt — Irjdwbs  to  Convict. 

A  state  Is  free  from  liability  for  Injuries  by  negligence  to  persoos 
tordbly  Incarcerated  In  penal  institutions  and  detained  there  Involon- 
tarily. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  |  111;   Dec.  Dig. 

®=>112.] 

3.  CHABrriES  €=>45 — Liability  fob  Tobt — Death  of  Insane  Person  Coioot- 

TED  to  ASTLUM. 

Where  an  Insane  person  was  committed  under  statute  to  a  hospital 
for  the  Insane,  maintained  as  a  charity  by  the  state  In  Its  goTemmental 
capacity,  at  Its  expense,  to  care  for  unfortunate  persons  of  unsound  mind, 
such  commitment  being  indispensable  to  his  welfare  and  that  of  the  com- 
munity, there  was  an  implied  waiver  of  liability  of  the  hospital  for  neg- 
ligence of  its  physicians  and  attendants  in  allowing  the  patient  to  escape 
and  be  drowned ;  the  hospital  being  located  on  an  island. 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  H  80,  81,  102- 
104;    Dec.  Dig.  <S=345.] 

4.  Appeal  and  Ebbob  $=»927 — Review — Extent — Decision  op  Nonsuit. 

On  appealing  from  Judgment  of  nonsuit,  the  plaintift  Is  entitled  to  the 
benefit  of  every  fact  that  might  have  been  found  from  the  evidence  in 
her  favor,  and  to  any  legitimate  inference  warranted  thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  || 
2912,  2917,  3748,  3768,  4024 ;   Dec.  Dig.  <6s>927.] 

6.  States  €=>112 — Claims — ^Pboof — Statute. 

Under  Code  Civ.  Proc  {  264,  providing  that  the  Board  of  Claims  shall 
have  Jurisdiction  to  determine  a  private  claim  against  the  state,  and 
that  in  no  case  shall  any  liability  be  implied  against  the  state,  and  no 
award  be  made  on  any  claim,  except  upon  sufficient  legal  evidence,  where 
claimant,  seeking  damages  for  the  death  of  her  intestate,  an  insane  per- 
son committed  to  a  state  hospital  for  the  insane.  Introduced  no  evidence 
showing  the  absence  of  proper  care  by  the  hoe^tal  attendants,  but  re- 
lied on  the  assumption  that  the  escape  by  the  lunatic  was  prima  fade 
evidence  of  negligence  on  the  part  of  the  hospital  authorities,  claimant 
could  not  complain  of  dismissal,  having  offered  no  such  evidence  as 
would  establish  negligence  in  a  court  of  law  or  equity,  where  such  a 
corporation,  a  charitable  hospital,  would  be  liable  for  the  negligence  of 
Its  servants. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  {  111;    Dec.  Dig. 
«=>112.] 
6.  Charities  fi=»45— Presumptions — ^Neoliqencb — Escape  of  Lunatic. 

The  mere  fact  that  an  insane  patient  escaped  from  the  state  hospital 
for  the  Insane  did  not  raise  the  presumption  of  negligence  on  the  part  of 
the  hospital  authorities  in  selecting  competent  attendants,  or  negligence 
of  the  attendants  resulting  in  the  escape. 

[Ed.  Note.— For  other  case^  see  ChariUes,  Cent  Dig.  {{  80,  81, 102-104; 
Dea  Dig.  «=»45.] 

Appeal  from  Board  of  Claims. 

Claim  by  Alice  E.  Smith,  as  administratrix,  against  the  State  of 
New  York.  From  a  determination  of  the  Board  of  Claims,  dismissing 
the  claim,  claimant  appeals.    Affirmed. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

John  H.  Rogan,  of  New  York  City,  for  appellant 
Egburt  E.  Woodbury,  Atty.  Gen.  (j.  P.  Coughlin,  of  Albany,  of 
counsel),  for  the  State. 
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LYON,  J.  In  June,  1908,  claimant's  intestate,  on  the  petition  of  a 
commissioner  of  public  charities  of  the  city  of  New  York,  and  the 
certificate  of  two  duly  qualified  medical  examiners  in  lunacy,  was  by 
an  order  of  a  justice  of  the  Supreme  Court  duly  adjudged  insane,  and 
committed  to  the  Manhattan  State  Hospital,  an  institution  maintained 
by  the  state  for  the  care  and  treatment  of  its  poor  and  indigent  in- 
sane, on  Ward's  Island  in  the  city  of  New  York.  On  or  about 
November  3,  1908,  claimant's  intestate  escaped  from  said  hospital,  and 
about  two  weeks  later  his  dead  body  was  found  in  the  East  River. 
Thereafter  the  claimant,  who  is  the  widow  of  deceased,  having  been 
appointed  administratrix  of  his  estate,  presented  a  claim  against  the 
state  for  the  damages  which  she  alleged  had  been  sustained  by  the 
widow  and  the  next  of  kin  by  reason  of  the  death  of  her  intestate, 
which  she  claimed  was  without  fault  on  his  part,  but  had  occurred 
solely  as  the  result  of  the  negligence  of  the  state,  and  of  the  attend- 
ants at  said  hospital,  in  allowing  him  to  escape.  At  the  close  of 
claimant's  evidence,  the  Board  of  Claims  dismissed  the  claim,  upon 
the  grounds  that  it  did  not  set  forth  facts  sufficient  to  constitute  a 
cause  of  action  against  the  state,  that  there  was  no  sufficient  proof 
in  the  case  to  authorize  an  award  in  favor  of  the  claimant,  and  that 
there  was  no  proof  of  neglect  on  the  part  of  the  hospital  or  of  the 
hospital  autiiorities.  From  such  determination  of  the  Board  of 
Claims,  this  appeal  has  been  taken. 

[1]  Any  doubt  which  may  have  existed  as  to  the  freedom  from 
liability  for  the  negligence  of  its  physicians  and  surgeons  in  the  treat- 
ment of  patients  of  a  hospital  maintained  within  this  state  as  a  charita- 
ble institution  for  the  care  and  healing  of  the  sick  must  be  regarded 
as  having  been  settled  by  the  decision  in  Schloendorff  v.  New  York 
Hospital,  211  N.  Y.  125,  105  N.  E.  92,  52  L.  R.  A.  (N.  S.)  505.  In 
the  exhaustive  opinion  in  that  case,  Judge  Cardozo  cites  many  deci- 
sions of  this  and  of  other  jurisdictions  sustaining  the  proposition  that 
such  a  hospital  is  not  liable  for  the  negligence  of  its  physicians  and 
nurses  in  the  treatment  of  patients. 

The  appellant  claims,  howeyer,  that  the  vital  question  at  issue  upon 
this  appeal  was  not  involved  in  that  case,  and  that  there  is  now  pre- 
sented for  the  first  time  to  any  court  the  question  whether  the  same 
rule  of  exemption  of  charitable  and  state  institutions  from  liability 
for  the  neglect  of  its  attendants  applies  to  a  person  of  unsound  mind, 
who  has  been  made  an  involuntary  beneficiary  of  such  an  institution 
by  order  of  the  court,  as  applies  to  a  person  of  sound  mind  who  has 
voluntarily  accepted  the  benefits  of  the  institution. 

[2]  That  the  same  exemption  of  the  state  from  liability  applies  to 
persons  who  have  been  forcibly  incarcerated  by  public  authorities  in 
penal  institutions,  and  there  detained  against  dieir  wills,  must  be 
regarded  as  settled  in  this  state,  and  in  certain  other  states  as  well. 
Corbett  v.  St  Vmcent's  Industrial  School,  177  N.  Y.  16,  68  N.  E. 
997;  Perry  v.  House  of  Refuge,  63  Md.  20,  52  Am.  Rep.  495;  Wil- 
liamson V.  Louisville  Industrial  School  of  Reform,  24  S.  W.  1065,  15 
Ky.  Law  Rep.  629.  It  has  also  been  held  that  a  charitable  institution 
was  not  liable  for  the  death  of  the  infant  son  of  plaintiff,  who  had 
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been  placed  in  its  care,  by  reason  of  death  resulting  from,  a  fall  from 
a  window  during  the  temporary  absence  from  the  room  of  the  matron 
or  attendant.  Cunningham,  Adm'x,  v.  The  Sheltering  Arms,  135 
App.  Div.  178,  119  N.  Y.  Supp.  1033,  distinguished  211  N.  Y.  125^ 
129,  105  N„  E.  92,  52  L.  R.  A.  (N.  S.)  505. 

Directly  bearing  upon  the  question  in  controversy,  it  was  held  in 
Ehincan,  Adm'r,  v.  Nebraska  Sanatorium  &  Benevolent  Association, 
92  Neb.  162,  137  N.  W.  1120, 41  L.  R.  A.  (N.  S.)  973,  Ann.  Cas.  1913E, 
1127,  that  a  charitable  institution,  conducting  a  hospital  for  benfeyolent 
purposes  alone,  did  not  necessarily  incur  liability  in  damages  for  the 
death  of  an  insane  person  who  had  committed  suicide  when  alone  in  a 
room,  though  pay  for  the  patient's  care  and  room  had  been  accepted 
under  an  oral  agreement  to  keep  a  nurse  in  constant  attendance ;  also  in 
Downes  v.  Harper  Hospital,  101  Mich.  555,  60  N.  W.  42,  25  L.  R. 
A.  602,  45  Am.  St.  Rep.  427,  that  a  charitable  institution  in  which 
an  insane  patient  is  confined  cannot  be  made  liable  for  the  death  of 
the  patient  occasioned  by  his  jumping  from  a  window  of  the  hospital 
while  insane. 

[3]  It  appears  from  the  opinion  in  each  of  these  cases  that  the  de- 
ceased was  insane  at  the  time  of  being  committed  to  the  hospital. 
In  the  case  at  bar  the  deceased  was  committed  as  an  indigent  insane 
person  to  a  charitable  institution  maintained  by  the  state  in  its  gov- 
ernmental capacity,  at  its  expense,  for  the  p^urpose  of  caring  for 
and  treating  unfortunate  persons  of  unsound  mind.  The  commitment 
of  the  deceased  to  the  State  Hospital  was  a  right  conferred  by  stat- 
ute, and  was  indispensable  both  for  his  welfare  and  for  the  welfare 
of  the  community,  and  I  think  that  an  implied  waiver  of  liability  of 
the  hospital  for  the  negligence  of  its  physicians  and  attendants  may 
be  assumed  in  such  a  case,  as  well  as  in  the  case  of  an  indigent  sane 
patient  voluntarily  committed  to  a  charitable  institution. 

[4,  6]  The  claimant  invokes  the  rule,  which  is  well  settled,  that, 
this  appeal  being  from  a  determination  and  judgment  of  nonsuit,  the 
appellant  is  entitled  to  the  benefit  of  every  fact  the  Board  of  Claims 
could  have  found  from  the  evidence  given,  and  to  any  legitimate  in- 
ference in  her  favor  warranted  thereby.  Thedford  v.  Herbert,  195 
N.  Y.  63,  87  N.  E.  798;  Kirwan  v.  American  Litho.  Co.,  197  N. 
Y.  413,  419,  90  N.  E.  945,  27  U  R.  A.  (N.  S.)  972,  18  Ann.  Cas.  650. 
But  the  claimant  introduced  no  evidence  whatever  showing  the  ab- 
sence of  proper  care  upon  the  part  of  the  hospital  attendants  to  pre- 
vent the  escape  of  deceased,  but  relied  upon  the  assumption  that  the 
escape  was  itself  prima  facie  evidence  of  negligence  upon  the  part 
of  the  hospital  authorities,  and  that  it  threw  upon  the  state  the  burden 
of  showing  the  manner  of  such  escape,  and  that  the  escape  did  not 
occur  through  any  negligence  upon  the  part  of  the  hospital  authori- 
ties or  attendants. 

While  section  264  of  the  Code  of  Civil  Procedure  provides  that  the 
Board  of  Claims  shall  have  jurisdiction  to  hear  and  determine  a 
private  claim  against  the  state,  including  that  by  which  decedent's  death 
was  caused,  the  section  also  provides  that: 
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"In  no  case  shall  any  UaUllty  be  implied  against  tba  state;  and  no  award 
shall  be  made  on  any  claim  against  the  state,  except  upon  such  legal  evidence 
as  would  estabUah  liability  against  an  individual  or  a  corporation,  in  a  court 
of  law  or  equity.". 

There  is  not  in  this  record  such  legal  evidence  as  would  establish 
liability  against  an  individual  or  a  corporation  in  a  court  of  law  or 
equity,  assuming  that  such  individual  or  corporation  could  be  held 
liable  for  the  negligence  of  its  servant.  The  mere  fact  that  the  Le^fis- 
lature  allowed  the  claimant  to  submit  the  claim  to  the  Board  of  Claims 
for  determination  was  not  a  concession  of  the  validity  of  the  claim. 
Roberts  v.  State,  160  N.  Y.  217,  54  N.  E.  678. 

The  claim  does  not  allege  the  existence  of  suicidal  mania  upon  the 
part  of  the  deceased,  and  in  answer  to  the  question  in  the  certificate 
of  lunacy  furnished  to  the  hospital,  "(7)  Is  the  patient  violent,  dan- 
gerous, destructive,  excited  or  depressed,  homicidal  or  suicidal?  (If 
either  homicide  or  suicide  has  been  attempted  or  threatened,  it  should 
be  so  stated),"  the  examining  physicians  stated,  "Excited,  restless, 
deluded."  There  is  nothing  whatever  in  the  record  indicating  that  the 
hospital  authorities  had  notice  of  a  suicidal  tendency,  or  in  fact  that  it 
existed. 

[6]  We  think  that  the  mere  fact  of  the  escape  does  not  raise  a  pre- 
sumption of  negligence  upon  the  part  of  the  hospital  authorities  in 
selectii^  competent  attendants,  or  of  negligence  upon  the  part  of  the 
attendants  resulting  in  the  escape  of  the  deceased. 

The  determination  of  the  Board  of  Claims  should  be  affirmed,  with 
costs.    All  concur. 


PEOFUS  ex.  reL  PBESTON  v.  KEATOB.    (No.  202/120.)   . 
(Supreme  Court,  Appellate  Division,  Third  Department    September  15,  1916.) 

1.  Quo  Wabhanto  ®=355 — Right  to  Obtice — Bvrdsn  of  Proof. 

In  an  action  in  the  nature  of  quo  warranto  to  try  title  to  an  office,  as 
between  relator  and  defendant,  the  former  has  the  burden  to  make  out 
better  Utle. 

[Ed.  Note. — For  other  cases,  see  Quo  Warranto,  Gent  Dig.  ff  63-06; 
Dec.  Dig.  ^=>65.] 

2.  Highways  «=>93 — OmcEBS — Rioht  to  Ofuce — SrATimcs. 

Const  art  13,  1 1,  provides  that  all  executive  officers,  before  they  enter 
upon  their  duties,  shall  take  a  prescribed  oath.  Public  Officers  Law 
(Consol.  laws,  c.  47)  {  5,  provides  that  every  officer  shall  hold  over  after 
his  term  until  his  successor  shall  be  chosen  and  qualified,  but  after  the 
expiration  of  such  term  the  office  shall  be  deemed  vacant  for  the  pur- 
pose of  choosing  .his  successor ;  and  section  30  provides  that  every  office 
shall  be  vacant  upon  the  failure  of  a  candidate  to  file  his  official  oath  or 
\mdertaklng  within  15  days  after  the  commencement  of  his  term  of 
office.  Town  Law  (Consol.  Laws,  a  62)  {  130,  provides  that,  on  a  vacancy 
in  any  town  office,  the  town  board  may  appoint  a  suitable  person  to  fill 
such  vacancy.  Defendant  in  quo  warranto  held  the  office  of  superintend- 
ent of  highways  for  his  township  at  the  time  of  an  election,  and  relator, 
the  opposing  candidate,  was  elected,  but  did  not  assume  to  qualify  by 
filing  his  oath  of  office  until  17  days  after  the  election ;  both  oath  and 
undertaking  being  then  defective.  Thereafter  the  town  board  passed  a 
resolution  reciting  that  a  vacancy  had  existed  in  the  office,  whicb  it  was 
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the  duty  of  the  board  to  fill.  The  defendant  was  thereby  appointed,  his 
term  to  end  with  the  regular  term  for  which  the  election  had  been  held. 
Held,  relator  could  not  maintain  quo  warranto  to  oust  defendant  and  le- 
cover  possession  of  the  office,  since  taking  the  constitutional  oath  of 
office  and  filing  a  bond  was  a  condition  precedent  to  his  being  entitled  to 
enter  upon  Its  duties. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent.  Dig.   {(  304-307; 
Dec.  Dig.  <8=»98.] 

Appeal  from  Trial  Term,  Chenango  County. 

Quo  warranto  by  the  People,  on  the  relation  of  Eyra  L.  Preston, 
against  William  P.  Keator.  Judgment  for  relator,  and  defendant  ap- 
peals.   Reversed,  and  complaint  dismissed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

H.  C.  &  V.  D.  Stratton,  of  Oxford,  for  appellant 
Egburt  E.  Woodbury,  Atty.  Gen.  (Hubert  L.  Brown,  of  Norwich, 
of  counsel),  for  respondent 

LYON,  J,  The  judgment  demanded  by  the  relator  is  that  he  be 
adjudged  to  have  the  legal  right  to  hold  the  office  of  superintendent 
of  highways  of  the  town  of  McDcmough,  Chenango  county,  N.  Y., 
for  the  two-year  term  commencing  November  1,  1913,  and  that  the 
defendant  be  adjudged  not  to  have  that  right,  and  be  ousted  and  ex- 
cluded from  such  office. 

The  parties  were  opposing  candidates  for  the  office  at  the  biennial 
town  election  held  February  11,  1913.  It  is  not  seriously  questioned 
that  the  relator  received  a  majority  of  two  votes  and  was  duly  elected 
to  the  office.  On  March  1,  1913,  17  days  after  the  election,  the  rela- 
tor assumed  to  qualify  by  filing  his  oath  of  office,  taken  that  day,  and 
his  undertaking.  The  oath  was  def  ective,_in  there  being  omitted  there- 
from the  last  clause  required  by  article  13,  section  1,  of  the  state 
Constitution,  to  the  effect  that  the  relator  had  not  directly  or  indi- 
rectly paid,  offered  of  promised  to  pay,  contributed,  or  offered  or 
promised  to  contribute,  any  money  or  other  valuable  thing  as  a  con- 
sideration or  reward  for  the  giving  or  withholding  a  vote  at  the  elec- 
tion at  which  he  was  elected  to  said  office,  and  had  not  made  any 
promise  to  influence  the  giving  or  withholding  such  vote.  The  un- 
dertaking was  defective,  in  that,  while  it  was  signed  and  acknowledged 
by  the  relator  and  the  two  sureties,  neither  affidavit  of  justification 
was  signed  by  a  surety,  although  the  name  of  the  justice  of  the  peace 
taking  the  acknowledgments  of  the  signers  was  written  below  each 
jurat.    The  relator  has  never  filed  any  other  oath  or  undertaking. 

That  the  relator  had  knowledge  of  his  election  must  be  assumed 
from  his  having  filed  the  oath  and  undertaking,  as  well  as  from  the 
testimony  of  a  witness,  called  by  him  upon  the  trial,  having  testified 
that  relator's  election  was  announced  by  the  chairman  of  the  election 
board,  at  which  election  the  relator's  name  was  on  the  poll  list,  and 
at  which  he  voted.  On  March  13,  1913,  the  town  board  met  and 
passed  a  resolution  reciting  the  existence  of  a  vacancy  in  the  office 
of  the  town  superintendent  of  highways  by  reason  of  the  relator, 
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who  had  received  the  largest  number  of  votes,  having  failed  to  qual- 
ify within  10  days  following  the  election  as  required  by  law,  and 
designating  the  defendant  to  fill  the  vacancy.  On  or  about  November 
1,  1913,  the  relator  demanded  of  the  defendant  the  books  and  papers 
relating  to  the  c^ce,  which  the  defendant  refused  to  turn  over.  In 
March,  1914,  the  town  board  again  met  and  passed  a  resolution  recit- 
ing that,  whereas,  a  vacancy  had  existed  in  the  office  since  November 
1,  1913,  which  it  was  the  duty  of  the  town  board  to  fill,  the  defendant 
was  thereby  appointed  to  fill  such  vacancy,  his  term  of  office  to  end 
November  1,  1916.  Immediately  following  each  of  these  meetings 
of  the  town  board,  the  defendant  filed  and  gave  an  oath  and  under- 
taking, and  has  since  claimed  to  hold  the  office  by  virtue  of  such  ap- 
pointments, and  as  holding  over  under  the  two-year  term  for  which 
he  was  elected  in  1911,  expiring  November  1,  1913,  and  as  to  which 
term  it  is  to  be  assumed  that  he  duly  qualified. 

The  trial  court  held  that  the  relator  was  entitled  to  hold  the  office 
upon  taking  the  oath  and  filing  the  undertaking  required  by  law,  and 
that  the  appointments  of  the  defendant  were  invalid,  for  the  reason 
that  there  was  no  vacancy  in  the  office.  The  court  thereupon  granted 
a  judgment  ousting  the  defendant  from  the  office.  From  such  judg- 
ment this  appeal  has  been  taken. 

Section  1  of  article  13  of  the  state  Constitution  required  that  the 
relator,  before  he  entered  upon  the  duties  of  his  office,  should  take 
and  subscribe  the  constitutional  oath  of  office.  This,  concededly,  he 
has  never  done,  as  the  oath  which  he  took  did  not  contain  the  last 
clause  of  the  section  as  before  stated,  and  hence  the  relator  has  never 
been  entitled  to  enter  upon  the  duties  of  the  office.  Section  30  of 
the  Public  Officers  Law  provided : 

"Every  office  shall  be  vacant  upon  tbe  bappening  of  either  of  the  following 
events  before  the  expiration  of  the  term  thereof:  •  •  •  (7)  His  refusal 
or  neglect  to  file  bis  official  oath  or  undertaking,  *  *  *  before  or  within 
15  days  after  tbe  commeDoement  of  the  term  of  office  for  wtaldi  be  Is  chosen, 
if  an  elective  office." 

Section  130  of  the  Town  Law  provided: 

"When  a  vacancy  shall  occur  or  exist  In  any  town  office,  the  town  board  or 
a  majority  of  them  may,  by  an  Instrument  under  their  hands  and  seals,  ap- 
point a  suitable  person  to  fill  the  vacancy,  and  the  person  appointed,  except 
justices  of  the  peace,  shall  hold  the  office  until  the  next  biennial  town 
meeting." 

Furthermore,  section  5  of  the  Public  Officers  Law  provided  that: 

"Every  officer  except  a  judicial  officer,  •  •  •  having  duly  entered  on 
the  duties  of  his  office,  shall  •  •  •  hold  over  and  continue  to  discharge 
the  duties  of  his  office,  after  the  explraton  of  the  term  for  which  he  shall 
have  been  chosen,  until  his  successor  shall  be  chosen  and  qualified ;  but  after 
the  expiration  of  such  term,  the  office  shall  be  deemed  vacant  for  tiie  purpose 
of  choosing  his  successor." 

[1,  2]  In  an  action  in  the  nature  of  quo  warranto  to  try  title  to 
an  office,  as  between  the  relator  and  the  defendant,  the  burden  is 
upon  the  former  to  make  out  a  better  title  to  the  office  than  that  of 
the  defendant.  People  ex  rel.  Watkins  v.  Perley,  80  N.  Y.  624;  32 
Cyc.  1460.    Taking  the  constitutional  oath  of  office  being  a  condition 
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precedent  to  relator  being  entitled  to  enter  apoa.  the  duties  of  the 
office,  and  hence  to  his  right  to  maintain  an  action  to  oust  the  defend- 
ant and  to  recover  possession  of  the  office,  we  ccmclude  that  the  relator 
is  not  entitled  to  succeed  in  this  action. 

Nor  is  there  any  element  of  injustice  in  such  decision.  The  relator 
had  notice,  several  months  before  the  commencement  of  his  term  of 
office,  that  his  right  to  the  office  was  questioned,  and  yet  he  had  not, 
up  to  the  time  of  the  trial  in  January,  1915,  attempted,  as  he  testifies, 
to  file  any  other  oath  or  undertaking.  It  would  be  unfortunate,  if  the 
refusal  or  neglect  of  a  person  elected  to  such  office  to  qualify,  as 
required  by  the  Constitution  of  the  state,  could  deprive  a  town  of 
such  an  officer,  as  the  position  is  one  of  importance,  and  particularly 
so  in  certain  contingencies. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed  upon 
the  merits,  with  costs.    All  concur. 


McBRIDB  T.  ASHIiBX  et  al.,  Com'rs  of  Common  Schools. 
(Supreme  CJourt,  Special  Term,  Oneida  County.    September  1,  1915.) 

1.  Mdnicipai,   Cobpobations    «=>996 — Taxpayer's    Action — Statute. 

Under  Code  Clv.  Proc.  S  1925,  providing  that  an  action  to  prevent  waste 
of  or  injury  to  the  property  of  a  munldpallty  may  be  maintained  against 
any  officer  by  a  citizen  resident  therein,  and  General  Municipal  Law  (Coo- 
sol.  Laws,  c.  24)  S  51>  providing  that  all  officers  in  a  municipality  may  be 
restrained  from  wasting  the  municipality's  property  by  any  person  or 
corporation  whose  assessment  shall  amount  to  $1,000,  a  taxpayer's  action 
will  lie  to  resfrnln  waste  or  injury  to  the  property  or  funds  of  a  munici- 
pality, or  to  prevent  any  illegal  official  act  on  the  part  of  its  officers. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
I  2166 ;    Dec.  Dig.  «»996.] 

2.  Mdnicipai,  Cobpobations  €=3906 — ^Taxpayer's  Action — Basis. 

A  taxpayer's  statutory  action  to  restrain  waste  of  the  property  of  a 
municipality,  or  to  prevent  its  officers  from  acting  illegally,  lies  only  to 
restrain  illegal,  wrongful,  or  dishonest  official  acts,  and  not  to  subject  the 
official  action  of  boards,  officers,  and  municipal  bodies  acting  within  the 
limits  of  their  Jurisdiction  and  discretion,  which  some  taxpayer  may  con- 
ceive to  be  unwise,  improvident,  or  based  on  errors  of  Judgment,  to  the 
supervision  of  an  official  tribunal. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  CJent  Dig.  t 
2166;    Dec.  Dig.  (S=>996.] 

8.  Schools    and    School    Districts    ^=»73 — BTrtLDiNos  —  Iupbovement  — 
School  Commissionebs. 

Laws  1842,  c.  137,  provides  for  the  election  of  six  commissioners  of 
common  schools  in  the  dty  of  Utlca,  and  defines  their  duties  and  powers. 
Second  Class  Cities  Law  (Consol.  Laws,  c.  53)  {  120,  creates  a  board  of 
contract  and  supply  for  such  cities,  and  apportions  certain  duties  to  the 
members  thereof,  "except  as  otherwise  provided  by  law."  Plaintiff,  a 
taxpayer  of  the  city  of  Utlca,  sought  to  enjoin  the  common  school  com- 
missioners thereof  from  installing  a  ventilating  system  in  two  school 
buildings,  on  the  ground  that  the  powers  of  the  commissioners  under  the 
law  of  1842,  had  been  impliedly  abrogated  by  the  Second  Class  Cities 
Law  and  vested  in  the  board  of  contract  and  supply.  fleM,  that  there 
was  no  inconsistency  between  the  proTlslons  of  the  two  acts  in  regard 
to  the  powers  at  the  common  school  commissioners,  which  remain  un- 

4=9For  other  cum  hs  (ome  topic  a  KBY-NUUBER  in  aU  Ksy-Numbarad  DIswta  ft  Indwra* 


Digitized  by 


Google 


Sup.  Ct)  ^  M'BBlt>£   V.  A8HLBT  1011 

affected  by  the  Second  CIbss  Cities  lA'tr,  so  that  thoy  bad  i^wer  to  in- 
stall tbe  proposed  system. 

[Ed.  Note.^For  other  cases,  see  Scbools  and  S<diool  Districts,  Cent. 
Dig.  §§  17&-181,  217;  Dec.  Dig.  <g=>73.] 

4.  Injunction  «=>136 — Injunction  Pendentk  Lite. 

injunctions  x)endente  lite,  in  effect  determining  a  litigation,  and  giv- 
ing the  same  relief  sought  to  be  obtained  by  the  judgment,  should  be 
granted  with  great  caution,  and  only  In  case  of  necessity. 

[Ed.  Note. — For  other  cases,  see  Injunction,  C«it  Dig.  S|  305,  806; 
Dec.  Dig.  «s9l36.] 

6.  Schools  and    Schooi.  DisTRiorg   «=380 — ^PuBUO   Schools — ^Buh-dinos — 
BiDDiNQ  roB  Ventilation. 

Where  common  school  commissioners'  speciflcations  for  the  ventilation 
of  two  school  buildings  mentioned  the  M.  Ventilator  Company  only  in 
regard  to  3  parts  of  the  work  out  of  25,  such  action  of  the  school  com- 
missioners was  not  invalid,  as  reaulring  each  bidder  to  use  only  material 
obtained  from  the  M.  Ventilator  Company,  or  a  concern  making  ventila- 
tion apparatus  of  the  same  type,  thus  preventing  open  and  competitive 
bidding  and  creating  a  monopoly. 

[Ed.  Note. — For  other  cases,  see  Scbools  and  Sdiool  Districts,  Cent  Dig. 
H  191-194;  Dec  Dig.  «=80.] 

6.  Schools  and  Sohooi.  Diskbictb  «3»lll-^FnCEBs — Tazfatis's  Action — 
CiTT  AS  Paktt. 

In  a  taxpayer's  statutory  action  against  school  commissioners  to  re- 
strain them  from  contracting  for  the  installation  of  ventilating  systems 
in  school  buildings,  the  dty  was  a  proper,  but  not  a  necessary,  party. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent 
Dig.  iS  265-268;  Dec.  Dig.  «=3lll.l 

Action  by  John  E.  McBride  against  Franklin  F.  Ashley  and  others, 
as  Commissioners  of.  Common  Schools  in  the  City  of  Utica.  Plaintiff 
moves  for  a  temporary  injunction.    Denied. 

Lee  &  Dowling,  of  Utica,  for  plaintiff. 

August  Merrill,  of  Utica,  for  defendants. 

ROSS,  J.  The  plaintiff,  a  citizen,  a  resident,  and  a  taxpayer  in  the 
city  of  Utica,  seeks  to  restrain  the  defendants,  as  commissioners  of 
common  schools  in  said  city,  from  entering  into  any  contract  for  in- 
stalling in  what  is  known  as  the  Academy  building,  or  in  Keman 
School,  a  unit  or  .Monarch  system  of  ventilation,  or  from  entering 
into  any  contract  whatever  regarding  the  heating  or  ventilating  of 
said  building,  or  from  awarding  any  contract  under  the  notices  set 
forth  in  the  complaint. 

[1]  A  taxpayer's  action  to  restrain  waste  or  injury  to  the  property 
or  funds  of  a  municipality,  or  to  prevent  any  illegpal  official  act  on 
the  part  of  the  officers  of  such  municipality,  will,  in  a  proper  case,  lie 
under  the  provisions  of  section  1925  of  the  Code  of  Civil  Procedure, 
or  section  51  of  the  General  Municipal  Law.  The  provisions  of  sec- 
tion 51  of  the  General  Municipal  Law,  are,  as  it  seems  to  me,  some- 
what broader  in  their  scope,  and  provide  somewhat  more  specifically 
for  an  action  to  prevent  illegal  official  acts,  and  in  a  proper  case 
restitution;  but  the  principles  governing  an  action  brought  under 
either  of  the  aforesaid  provisions  are  substantially  the  same,  and  the 
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complaint  in  this  case  is  broad  and  specific  enough  to  be  framed  un- 
der either  provision. 

[2]  The  right  of  a  taxpayer  to  maintain  an  action  to  prevent  waste 
of  or  injury  to  the  estate,  funds,  or  other  property  of  a  county,  town, 
city,  or  village,  or  to  prevent  an  illegal  official  act,  was  passed  upon  by 
the  Court  of  Appeals  in  1891  in  the  case  of  Talcott  v.  City  of  Buffalo, 
125  N.  Y.  280,  26  N.  E.  263.  This,  in  brief,  was  an  action  by  a  tax- 
payer of  that  city  to  restrain  the  governing  authorities  from  substitut- 
ing electric  lights  for  gas  in  one  of  its  streets.  It  was  alleged  in  sub- 
stance that  the  street  was  already  suitably  lighted,  that  an  actual  ma- 
jority of  the  taxpayers  thereon  did  not  desir^  a  change,  that  the  c<Mn- 
mon  council  had  entered  into  a  contract  with  an  electric  light  company 
to  make  the  substitution,  that  the  price  charged  by  said  company  was 
exorbitant,  and  that  the  expense  of  lighting  the  street  would  be  greatly 
increased.  That  court  overruled  the  order  and  judgment  of  the  Gen- 
eral and  Special  Terms  and  sustained  the  demurrer.  Mr.  Judge 
O'Brien,  in  writing  the  opinion  for  the  court,  on  page  286  of  125  N. 
Y.,  on  page  264  of  26  N.  E.,  uses  the  following  language : 

"Tbe  terms  'waste'  and  'Injury'  used  In  this  statute  [referring  to  chapter 
161,  Laws  of  1872,  afterwards  Incorporated  In  section  1925  of  the  Code  of 
Civil  Procedure]  comprehend  only  Illegal,  wrongful,  or  dishonest  official  acts, 
and  fvere  not  Intended  to  subject  the  official  action  of  boards,  officers,  or  mu- 
nicipal bodies  acting  within  the  limits  of  their  jurisdiction  and  discretion, 
but  which  some  taxpayer  might  conceive  to  be  unwise,  improvident,  or  based 
on  errors  of  judgment,  to  the  supervision  of  the  judicial  tribunals.  It  Is 
believed  that  no  action  was  ever  maintained  under  this  statute  with  the  sanc- 
tion of  this  court,  without  some  proof  or  allegation  that  the  official  act  or 
proceeding  complained  of  was  without  power  or  was  tainted  by  corruption 
or  fraud." 

The  learned  judge  says  further,  on  page  288  of  125  N.  Y.,  on  page 
265of  26N.E.: 

"Full  force  and  effect  can  be  given  to  the  statute  by  confining  it  to  a  case 
where  the  acts  complained  of  are  without  power,  or  where  corruption,  fraud, 
or  bad  faith,  amounting  to  fraud,  is  charged.  Any  other  constructi<m  would 
subject  the  discretionary  action  of  all  local  officers  and  municipal  bodies  to 
review  by  the  courts  at  the  suit  of  the  taxpayers,  a  result  which  would 
burden  the  courts  with  litigation,  without  Increasing  the  etBdency  of  local 
administration." 

While  the  words  "without  power"  apply  to  illegal  contracts,  such  as 
an  agreement  to  pay  public  money  to  a  monopoly,  I  do  not  understand 
that  the  courts  have  extended  the  scope  of  this  action  in  an  attempt 
to  review  the  discretionary  power  of  an  official  board  or  body  or 
officer.  As  stated  by  the  late  Justice  George  W.  Keimedy  in  an  un- 
reported case,  Smith  v.  City  of  Syracuse,  in  which  a  taxpayer  brought 
an  action  to  restrain  the  purchase  of  a  lot  upon  which  to  erect  a  school- 
house,  and  it  was  claimed  by  the  plaintiff  that  the  price  proposed  to 
be  paid  was  exorbitant,  in  deciding  the  application  for  an  injunction: 

"It  is  only  when  the  undisputed  evidence  shows  that  the  common  council  or 
other  oillcers  of  a  city  threaten  to  squander  its  money  or  means  that  the 
court  Is  justified  in  Interfering  with  their  official  action.  While  I  may  think 
It  unwise  for  the  city  to  make  this  purchase  and  pay  the  price  proposed,  others 
equally  well  Qualified  may  entertain  an  opposite  view.    The  law  has  vested 
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the  right  to  determiiie  the  wisdom  of  tbe  meastire  in  the  board  of  education 
and  the  common  conndl,  and  so  long  as  they  act  fairly  and  In  good  faith  It 
would  be  an  act  of  judicial  assumption  for  a  court  to  Interfere  and  attempt 
to  correct  an  error  in  Judgment  by  either.  The  motion  to  continue  the  tem- 
porary injunction  Is  denied,  and  tbe  same  is  vacated,  with  $10  costs  to  the 
defendants." 

In  the  case  of  Ziegler  v.  Chapin,  126  N.  Y.  342,  on  page  348,  27 
N.  E.  471,  on  page  ^72,  Mr.  Judge  Knch,  speaking  for  the  court,  says: 

"We  have  quite  recently  declined  [referring  to  tbe  Talcott  Case]  to  be- 
come arbitrators  between  taxpayers  and  their  municipal  officers  In  every  in- 
stance of  disagreeing  opinions  or  conflicting  Judgments,  and  have  decided 
that,  jurisdiction  in  the  ofiBdals  existing,  the  courts  can  interfere  in  actions 
like  that  before  us  only  where  some  fraud  or  oollnslon  or  bad  faith  is  alleged 
and  proved." 

In  Dunning  v.  County  of  Orange  et  al.,  139  App.  Div.  249,  on  page 
251,  124  N.  Y.  Supp.  107,  on  page  108,  ihe  opinion  of  the  court  con- 
tains the  following: 

"There  is  neither  allegation  nor  proof  of  any  fraud  or  corrnptiom  in  con- 
nection with  the  making  of  said  contract  or  the  official  proceedings  prior 
thereta  It  Is,  therefore,  incumbent  upon  plaintiff.  If  he  would  succeed,  to 
establish  that  it  is  the  result  of  illegal  official  acta  Unless  he  establishes  this, 
it  matters  not  how  unwise  or  extravagant  the  contract  appears,  the  court  may 
not  interfere."  • 

Although  the  statutes  in  question  have  been  under  ccmsideration  in 
all  the  courts  of  this  state,  I  understand  that  the  authority  of  the  Tal- 
cott Case  remains  unimpaired,  and  as  there  are  no  allegations  of 
corruption  or  affirmative  fraud,  the  plaintiff,  to  succeed,  must  show 
either  that  there  is  no  statutory  authorily  for  the  commissioners  to 
make  the  contracts  in  question,  or  that,  if  such  authority  exists,  the 
proposed  contracts  are  illegal,  and  that  the  commissioners  have  acted 
in  bad  faith  amounting  to  fraud.    These  claims  will  now  be  considered. 

[37  Have  the  defendants  the  authority  to  make  the  contracts  in 
question?  It  is  claimed  by  the  plaintiff  that  such  authority  must  be 
found  in  the  acts  creating  tiie  charter  of  the  cities  of  the  second  class. 
Laws  of  1898,  chapter  182,  as  amended;  and  also  in  the  provisions 
of  chapter  560,  Laws  of  1902,  being  an  act  relative  to  public  instruc- 
tion in  cities  of  the  second  class.  Without  going  into  a  detailed  state- 
ment of  the  provisions  of  the  acts  last  referred  to,  I  simply  state  that, 
if  these  acts  are  applicable,  there  can  be  no  doubt  that  the  power  to 
let  the  contracts  in  question  rests  with  the  board  of  contract  and  sup- 
ply, and  not  with  the  defendants. 

The  several  acts  creating  a  charter  for  cities  of  the  second  class 
contain  the  usual  provision  that  all  statutes  inconsistent  with  the  pro- 
visions of  these  acts  are  repealed.  I  may  state  in  passing  the  well- 
known  principle  that  repeal  of  a  law  by  implication  is  not  favored. 
Section  120  of  the  Second  Class  Cities  Law  (chapter  55,'  Laws  of 
1909;  Consol.  Laws,  c.  53),  which  creates  a  board  of  contract  and 
supply  and  defines  the  duties  of  the  members  thereof,  contains  the 
following  provision :  "Except  as  otherwise  provided  bjr  law."  It  seems 
to  me  that  there  is  nothing  inconsistent  in  the  provisions  of  chapter 
137,  Laws  of  1842  (hereafter  specifically  referred  to),  entitled  "An 
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act  in  relation  to  the  common  schools  in  the  city  of  Utica,"  and  pro- 
vides for  the  election  of  six  commissioners  of  commcm  schools  and 
defines  their  duties,  with  the  provisions  creating  a  charter  of  second 
class  cities. 

It  is  to  be  ntJted  in  this  connection,  while  not  controlling,  that  chap- 
ter 182,  Laws  of  1898,  entitled  "An  act  for  the  government  of  cities 
of  the  second  class,"  was  amended  by  chapter  560,  Laws  of  1902,  and 
that  said  amendment  relative  to  the  department  of  public  instruction 
in  cities  of  the  second  class  was  not  re-enacted  in  the  charters  passed 
in  1908  and  in  1909,  although  expressly  referred  to  therein,  that  noth- 
ing should  affect  the  validity  of  the  provisions  of  said  chapter  560; 
or,  to.  state  it  in  another  way,  the  revisers  of  the  charter  of  cities  of 
the  second  class  deemed  it  wise  to  separate  the  provisions  relative  to 
public  instruction  from  the  body  of  the  charter  itself. 

Chapter  137,  Laws  of  1842,  to  which  reference  has  been  made,  pro- 
vides in  detail  the  various  powers  and  duties  of  the  commissioners 
of  common  schools  in  the  city  of  Utica.  By  the  provisions  of  section 
13  of  said  act  it  is  provided : 

"2 — To  purchase  or  hire  gchoolbouses,  and  rooms  and  lots  or  sites  for  school 
houses,  and  to  fence  and  Improve  them  as  they  deem  proper. 

"3 — Upon  such  lots  or  sites,  and  upon  any  sites  now  owned  by  said  city, 
to  buUd,  enlarge,  alter,  improve  and  repair  sohoolhouses,  out  houses  and 
appurtenances  as  they  may  deem  advisable." 

Other  provisions  relate  to  their  powers  relative  to  their  employing 
and  paying  teachers,  custody  of  schoolhouses,  and  so  on.  This  act 
has  been  from  time  to  time  amended,  but  the  general  trend  of  said 
amendments  has  been  to  enlarge  rather  than  to  restrict  the  powers  of 
said  board.  The  last  amendment  to  said  act  was  in  1909,  chapter  85, 
providing  in  substance  that  said  board  should  prepare  an  annual  esti- 
mate of  the  money  to  pay  the  salaries  of  teachers,  etc.,  and  present 
the  same  to  the  board  of  estimate  and  apportionment,  which  said 
board  shall  include  the  same  in  its  annual  estimate  of  revenues  and 
expenses. 

Returning  for  a  moment  to  a  consideration  of  the  provisions  of 
chapter  560,  Laws  of  1902,  relative  to  a  department  of  public  instruc- 
tion in  cities  of  the  second  class,  it  is  provided  by  the  terms  of  said 
act  that  there  shall  be  a  board  of  education  composed  of  three  mem- 
bers appointed  by  the  mayor,  and  prescribes  the  duties  of  such  board 
of  education.  Upon  the  argument  in  this  case,  the  learned  counsel 
for  the  plaintiflF  admitted  that  the  defendants;  commissioners  of  com- 
mon schools  of  the  city  of  Utica,  had  the  general  power  of  the  man- 
agement of  the  schools  of  said  city,  that  is,  the  power  to  hire  and  dis- 
charge teachers  and  provide  the  course  of  instruction,  and  so  on, 
but  contended  that  the  power  given  them  by  the  act  of  1842  to  build 
and  repair  schoolhouses  no  longer  existed.  I  do  not  agree  with  the 
position  of  the  learned  counsel  in  this  regard.  It  would  seem  that  the 
direction  of  the  general  plan  of  instruction  and  education  of  the  young 
of  a  city  is  as  important  as  the  occasional  construction  of  a  school- 
house,  and  it  seems  to  me  there  is  no  stronger  reason  for  retaining  the 
board  of  common  school  commissioners  for  one  purpose  than  for 
another.    If  the  act  of  1842  is  repealed  by  implication,  such  repeal 
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eliminates  the  board  itself  and  is  not  confined  to  any  of  the  specific 
provisions  which  define  its  duties. 

This  matter  has,  however,  as  I  understand  it,  been  passed  on  by  a 
Special  Term  in  this  judicial  district,  in  the  case  of  People  of  the 
State  of  New  York  ex  rel.  Charles  G.  Irish  v.  John  A.  Cantwell,  Clerk 
of  Supreme  Court,  an  application  for  a  peremptory  writ  of  manda- 
mus to  compel  the  defendant  to  make  and  transmit  to  the  county  clerk 
of  the  county  of  Oneida  a  notice  that  four  commissioners  of  the  com- 
mon schools  of  the  city  of  Utica  are  to  be  voted  for  at  the  coming 
election;  it  being  alleged  that  in  the  notice  he  had  served  he  had 
failed  to  certify  and  give  notice  that  there  were  commissioners  to  be 
elected.  The  then  corporation  counsel,  William  Townsend,  presented 
in  opposition  thereto  his  affidavit,  in  which  he  stated  that  chapter 
560,  Laws  of  1902,  was  still  in  full  force,  and  provides  a  complete 
system  for  the  department  of  instruction  in  cities  of  the  second  class, 
and  that  after  the  1st  day  of  January,  1908,  deponent  verily  believes 
the  public  schools  of  the  city  will  be  administered  under  and  pursuant 
to  chapter  560  of  the  Laws  of  1902.  Thereupon  Justice  William  S. 
Andrews  granted  the  prayer  for  peremptory  writ  of  mandamus,  and 
the  four  commissioners  referred  to  in  the  moving  papers  were  sub- 
sequently elected,  and,  as  appears  by  the  moving  papers  herein,  said 
board  of  commissioners  of  common  schools,  and  their  successors,  have 
continued  to  perform  the  duties  prescribed  by  law,  so  that,  in  the 
absence  of  a  reversal  of  said  decision  or  an  explanation  of  its  being 
inadvertently  made,  it  would  seem  to  be,  in  the  absence  of  strong 
reasons  to  tiie  contrary,  controlling. 

But,  before  leaving  the  subject,  I  call  attention  to  the  fact  that 
thereafter,  and  by  chapter  244,  Laws  of  1908,  the  common  council 
of  the  city  of  Utica  was  authorized  to  issue  bonds  upon  the  credit  of 
the  city  to  be  denominated  "school  buildings  repair  funds,"  and  pro- 
vided that  said  money  should  be  used  by  the  commissioners  of  com- 
mon schools  in  equipping,  remodeling  and  repairing  school  buildings 
of  the  city,  so  as  to  safeguard  the  pupils  and  to  facilitate  their  escape 
in  case  of  fire.  I  also  refer  to  chapter  85,  Laws  of  1909,  to  which 
reference  has  heretofore  been  made,  for  the  purpose  of  showing  that 
the  existence  and  the  authority  and  power  of  the  defendants  as  com- 
missioners of  the  common  schools  of  the  city  of  Utica  has  continued 
to  be  recognized — in  other  words,  a  "practical  construction"  of  the 
application  of  chapter  137,  Laws  of  1842,  and  the  acts  amendatory 
thereto.    Meriam  v.  Harsen,  2  Barb.  Ch.  232,  269,  270. 

The  plaintiff  claims  that  the  unit  or  Monarch  system  of  ventilation 
is  not  the  best  plan  of  ventilation,  and  he  submits  the  result  of  experi- 
ments tending  to  show  that  under  such  system  now  in  existence  in 
other  schools  in  the  city  of  Utica,  that  the  amount  of  fresh  air  supplied 
to  each  pupil  is  from  32  per  cent,  to  44  per  cent,  less  than  that  which 
is  required  by  the  Education  Law  of  the  state  of  New  York,  and  that 
in  other  respects,  relative  to  fire  risks,  the  system  is  not  the  best.  It 
also  is  charged  by  the  plaintiff  that  the  cost  of  installing  said  unit  or 
Monarch  system,  as  compared  with  the  Standard  system  of  ventilation, 
will  be  in  excess  thereof  to  an  amount  of  about  $20,000,  and  then  he 
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proceeds  to  state  the  advantages  of  the  Standard  system  of  ventila- 
tion, in  which  he  is  presumably  interested. 

[4]  On  the  other  hand,  the  defendants  claim  that  distingfuished  ex- 
perts have  tested  the  heating  and  ventilating  of  the  Monarch  system 
now  in  (deration  in  Utica,  and  that  the  result  of  such  tests  was  uni- 
formly approved  by  the  department  of  education.  Such  conflicting 
claims  are  not  unusual  between  rival  concerns  seeking  to  place  their 
wares  on  the  market,  and  so  far  as  these  rival  claims  of  merit  or  de- 
merit are  concerned,  for  the  reasons  heretofore  stated,  this  court  is 
not  going  to  substitute  its  judgment  for  that  of  the  board  of  school 
commissioners.  These  issues  being  controverted,  they  should  be  sub- 
mitted to  the  test  of  actual  trial,  and  not  determined  upon  affidavits. 
Maloney  v.  Katzenstein,  135  App.  Div.  224,  120  N.  Y.  Supp.  418; 
Western  N.  Y.  W.  Co.  v.  Laughlin,  82  Mist  Rep.  496,  143  N.  Y. 
Supp.  737,  to  the  eflfect  that : 

"Injunctions  pendente  lite,  wMch  In  effect  determine  a  litigation,  and  give 
the  same  relief  sought  to  be  obtained  by  the  judgment,  should  be  granted  with 
great  caution  and  only  where  necessity  requires." 

[6]  The  plaintiff  claims  that  the  defendants  will  require  each  bidder 
for  the  ventilation  of  said  buildings  to  use  only  material  obtained  from 
the  Monarch  Ventilator  Company  or  a  like  concern,  thereby  prevent- 
ing open  and  competitive  bidding  and  creating  a  monopoly,  which 
restriction  is  illegal,  and  that  no  one  except  the  Monarch  Ventilator 
Company  could  enter  bids  under  the  notices  referred  to  in  the  com- 
plaint, because  it  is  impossible  to  tell  what  kind  of  material  or  what 
will  be  required  for  the  purposes  of  such  installation,  and  it  will  be 
impossible  to  procure  such  material  in  the  open  market,  thereby  de- 
stroying competition  and  creating  a  monopoly. 

The  specifications  for  the  material  and  workmanship  required  to  in- 
stall a  Monarch  system  of  heating  and  ventilating  in  the  Academy 
building  define  the  system  of  heating  that  is  to  be  mstalled,  and  con- 
tain some  25  separate  provisions  as  to  what  is  to  be  furnished.  The 
first  specification  to  which  this  reference  is  made,  simply  by  way  of 
illustration,  provides  that  the  owner  shall  furnish  the  necessary  heat- 
ing boilers.  The  only  specifications  which  in  terms  refer  to  the  Mon- 
arch Ventilator  Company  relate  to  "boiler  breeching"  and  "pressure 
regulators,"  and  possibly  to  "automatic  control."  A  reference  to 
the  last  specification  is  enlightening.    It  provides  in  terms  as  follows : 

"This  contractor  shall  install  the  diaphragm  temperature  control  valves 
which  will  be  furnished  by  another  contractor." 

To  be  more  precise,  there  is  no  inhibition,  except  as  above  stated, 
to  the  contractor  from  purchasing  the  materials  in  open  market  from 
anybody,  and  there  is  nothing,  so  far  as  I  can  understand,  in  the 
specifications  indicating  that  the  materials  are  patented  or  of  unusual 
make  or  difficult  to  procure.  Here  is  the  distinction  between  this  situ- 
ation and  the  case  of  the  contract  of  the  city  of  Syracuse  for  the  in- 
stallation of  the  Gamewell  fire  and  telegraph  system.  Grace  v.  Forbes, 
64  Misc.  Rep.  130,  118  N.  Y.  Supp.  1062.  As  pointed  out  in  the  very 
able  opinion  of  Justice  William  S.  Andrews  in  that  case,  the  specifica- 
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tions  provided  that  the  sealed  proposals  should  be  received  by  the 
board  of  contract  and  supply  for  manufacture,  delivery,  and  installa- 
tion of  relay  boards,  switchboards,  recording  and  transmitting  and  oth- 
er apparatus  comprising  a  complete  fire  alarm  telegraph  central  office 
equipment  necessary  for  the  operation  of  the  fire  alarm  tel^jraph  sys- 
tem of  the  city  of  Syracuse.  Then  followed  a  statement  of  what  the 
equipment,  material  and  work  should  consist  of,  and  it  seemed  to 
have  been  taken,  as  stated  by  the  learned  justice,  from  specifications 
of  patents  taken  upon  their  apparatus  by  the  Gamewdl  Company,  and 
still  valid  and  in  force. 

It  was  found  by  the  learned  justice  that  it  was  practically  impossible 
for  any  one  else  to  furnish  the  materials  called  for  by  the  specifica- 
tions. But  suppose  that  some  of  these  articles  purchased  from  the 
Monarch  Ventilator  Company  were  illegally  purdhased,  I  see  no  ob- 
jection, notwithstanding  that  fact,  in  the  defendants  making  a  legal 
contract  to  the  lowest  bidder  to  install  such  materials.  Suppose  that 
in  the  Grace  Case  the  city  of  Syracuse  had  purchased  from  the  Game- 
well  people  the  material  necessary  for  the  construction  of  the  fire 
alarm  system,  or  that  portion  of  it  which  would  necessarily  have  to 
be  furnished  by  that  company,  while  such  purchase  might  be  illegal 
and  would  be  subject  to  a  restraining  order  or  an  action  against  the 
officials,  I  take  it  that  there  would  te  no  legal  objection  in  letting  a 
contract  to  the  lowest  bidder  for  its  installation. 

The  situation  in  regard  to  the  Keman  School  is  somewhat  unusual, 
and  can  best  be  indicated  by  a  brief  extract  from  the  pleadings.  The 
complaint  (folios  20  and  21)  contains  the  following : 

"That  as  plaintiff  Is  informed  and  believes  under  the  spedflcatlons  and 
plana  for  the  heating  and  ventilating  of  the  Kernan  School  the  requirement 
Is  made  that  the  rentilatlon  shall  be  based  upon  the  unit  system,  which  is 
In  other  terms  the  Monarch  system  of  ventilation;  that  each  bidder  must 
supply  his  own  spedflcatlons  and  plans  for  the  said  system." 

The  answer  (folio  10)  contains  the  following: 

"That  the  plans  and  spedflcatlons  for  heating  and  ventilattng  the  Keman 
School  were  prepared  by  the  architect  retained  by  the  defendants,  and  were 
general  plans  and  specifications,  whicA  provided  that  each  bidder  should 
submit  in  detail  a  layout  of  his  proposed  system  of  heating  and  ventilating, 
which,  however,  was  required  to  be  of  the  unit  typ&" 

The  specifications  of  the  Keman  School  consist  of  some  nine  pages 
of  typewritten  matter,  and,  so  far  as  I  can  understand,  the  only  refer- 
ence to  a  ventilating  system  is  the  following : 

"The  system  of  heating  is  to  be  that  known  as  the  multiple  unit  system.  A 
unit  or  units  is  to  be  placed  in  each  room  to  be  heated  and  ventilated,  consist- 
ing of  a  motor  fan  or  fans,  a  radiator,  and  means  for  moistening  the  air 
expelled  from  the  unit;  radiators  to  be  provided  with  strong  and  proper 
steam  and  air  valves  of  approved  make,  and  proper  provision  to  be  made  for 
controlling  the  heat  and  air.  Direct  radiators  are  also  to  be  placed  in  the 
rooms  for  reinforcing  the  rooms  supplied  with  the  units  and  in  other  rooms 
where  units  are  not  called  for.  Direct  radiators  for  all  classrooms  to  txi  of 
the  kind  known  as  the  wall  type;" 

In  other  words,  I  assume  the  correctness  of  the  statement  in  the 
answer  to  which  reference  has  been  made  "that  each  bidder  should 
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submit  in  detail  a  layout  of  his  proposed  system  of  heating  and  ven- 
tilating." These  specifications  are  subject  to  the  criticism  made  by 
Mr.  Justice  William  S.  Andrews  in  the  case  of  Grace  v.  Forbes  et  al., 
84  Misc.  Rep.  138,  118  N.  Y.  Supp.  1062: 

"Involved  In  the  whole  scheme  provided  by  the  statute  Is  the  rule  that  the 
proposals  called  for  are  proposals  for  furnishing  certain  specific  materials 
and  doing  certain  specific  labor  In  accordance  with  the  specifications  which 
have  been  prepared.  In  other  words,  the  board  of  contract  and  supply  must 
decide  what  work  it  wishes  done  and  how  it  wishes  It  done  before  it  calls  for 
bids.  If  this  is  to  be  anything  more  than  a  farce,  if  competition  is  what  is 
desired,  if  a  comparison  of  bids  is  to  be  made,  all  the  bids  must  be  for  the 
same  thing.  If  A.  offers  to  lay  a  floor  with  pine,  B.  with  oak,  and  C.  with 
chestnut,  there  is  no  basis  laid  for  a  proper  decision  as  to  the  lowest  bid.  In 
other  words,  the  spirit  of  the  statute  requires  that  the  plan  of  the  work  to  be 
done  be  adopted  before  proposals  are  invited,  to  the  end  that  all  bids  may  be 
for  the  same  thing,  and  that  nothing  may  remain  to  be  determined  by  the 
board  but  the  question  as  to  which  figures  are  the  lowest  The  statute  im- 
plies a  common  standard  by  which  bidders  are  to  be  measured.  It  Implies 
plans  previously  adopted,  which  are  to  be  open  to  all.  It  Implies  a  chance  to 
bid  for  a  contract  which  is  to  be  adopted ;  not  that  a  contract  may  be  ad<q>ted, 
after  bids  are  in,  and  In  view  of  them." 

While  the  above  decision  was  addressed  particularly  to  a  case  aris- 
ing under  section  120  of  the  Second  Class  Cities  Law,  which  provides 
that: 

"Specifications  for  the  performance  of  any  work  and  for  the  supply  of  any 
materials  shall  be  prepared  and  set  forth  with  sufiSclent  detail  to  inform  all 
persons  proposing  to  bid  therefor  of  the  nature  of  the  work  to  be  done  and  of 
the  materials  to  be  supplied,  and  written  or  printed  copies  thereof  shall  be 
delivered  to  all  applicants  therefor" 

— ^the  principle  is  applicable  to  the  facts  in  this  case,  unless  there  is 
a  common  standard  by  which  bidders  are  measured,  there  is  no  com- 
petition. 

[61  The  city  of  Utica  is  a  proper,  but  not  a  necessary,  party.  Wenk 
V.  City  of  New  York,  171  N.  Y.  607,  615,  64  N.  E.  509;  Steele  v. 
Village  of  Glen  Park,  193  N.  Y.  341,  349,  86  N.  E.  26;  Hicks  v. 
Cocks  et  ano.,  167  App.  Div.  862,  153  N.  Y.  Supp.  776.  The  cases 
cited  by  the  learned  counsel  for  the  defendants  are  distinguishable. 

The  injunction  so  far  as  it  relates  to  the  Academy  building  is  dis- 
solved, and  so  far  as  it  affects  the  Kernan  School  it  is  modified,  so 
as  to  prevent  the  letting  of  a  contract  for  ventilating  imder  the  present 
notice  and  specifications,  but  not  to  prevent  a  readvertising  for  bids 
under  plans  and  specifications  which  correct  the  errors  hereinbefore 
set  forth. 

Order,  if  not  agreed  upon,  will  be  settled  upon  two  days'  notice. 
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CliARKIN  V.  CITY  OF  NEW  YOHK. 

(Sapreme  Oourt,  Special  Term,  Kings  County.    June,  1915.) 

1.  Pleading  «=>129— Aksweb — Denials. 

A  defense  setting  up  new  matter  Is  one  Ih  bar,  and  In  determining  its 
sntHdency  all  allegations  of  the  complaint  not  denied  therein  are  re- 
garded as  admitted,  though  elsewhere  denied. 

[EM.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  SS  270-275 :  Dea 
Dig.  <8=»129.] 

2.  Plkadino  ®=>364 — AnawEm — Seu>abatk  DEFENsea 

In  pleading  separate  defenses,  all  inconsistent  allegations  of  the  con»- 
plalnt  should  be  denied ;  but  other  denials  are  irrelevant  and  redundant, 
and  will  be  stricken. 

[Ed.  Nota— For  other  cases,  see  Pleading,  Cent  Dig.  li  1166-1162: 
Dec.  Dig.  «=»364.] 

3.  Pleading  *=»  194— Demubree — Right  to  Demub. 

A  plaintiff  cannot  demur  to  a  defense  containing  d^iials.  ' 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  tj  444,  445,  446, 
449-452;   Dec.  Dig.  <8=>194.] 

4.  Pleading  ®s>362 — Sepakatb  Defenses — Denials. 

As  the  Improper  insertion  of  denials  In  a  separate  defense  precludes 
plalntUt  from  demurring,  they  will  be  stridden. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ||  1147-1165; 
Dec.  Dig.  «s>362.] 

5.  HUNIOIFAI.     COBPOBATIONS     «s>220— INBFECTOK— AonON     FOB   -SeBVICES — 

Special  Answer — SumoiSNOY. 

In  an  action  against  a  city  for  salary  claimed  as  an  inspector,  separate 
defenses  setting  up  waiver  and  estoppel,  that  the  municipal  civil  service 
commission  failed  to  certify  any  pay  roll  crediting  plaintiff  with  pay  at 
the  rate  claimed,  that  plaintiff  failed  to  proceed  by  mandamus,  that 
there  was  an  accord  and  satisfaction,  and  that  the  claim  was  barred  by 
limitations,  are  complete  In  themselves,  without  the  aid  of  any  denials. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Si 
599-606;   Dec.  Dig.  <Ss>220.] 

6.  Municipal  Cobpobations  ^=9220 — Inspeotob — Action  fob  Salabt — Sepa- 

rate Defenses — Denial. 

In  an  action  for  salary  claimed  as  a  city  inspector,  where  the  com- 
plaint averred  an  appropriation  of  sufiMent  funds  to  i>ay  the  claim,  a 
separate  defense,  setting  up  that  payment  of  the  claim  would  exceed  the 
appropriations,  is  Inconsistent  with  the  complaint,"  which  may  be  denied. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
ii  599-608 ;   Dec.  Dig.  <8s322a] 

7.  Pleading  ®=»409 — Motions — Effect. 

By  not  moving  to  strike  a  repetitious  clause  from  separate  defenses, 
plaintiff  admits  that  such  defenses  would  be  insufficient,  without  appro- 
priate denials. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  1375-1383, 
1386;  Dea  Dig.  <8=»409.] 

Action  by  Nicholas  T.  Clarkin  against  the  City  of  New  York. 
Application  to  strike  out  as  irrelevant  and  redundant  a  paragraph  of 
the  answer.    Application  in  part  granted. 

Gustav  Gunkel,  of  New  York  City,  for  plaintiff. 
Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Edward  S. 
Malone,  of  New  York  City,  of  counsel),  for  defendant. 

e=3For  other  cases  see  aune  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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CLARK,  J.  Application,  under  section  545  of  the  Code  of  Civil 
Procedure,  to  strike  out  as  irrelevant  and  redundant  a  certain  identical 
paragraph  (occurring  in  each  of  six  separate  defenses)  repeating  para- 
graphs I,  II,  III,  and  IV  of  the  answer. 

The  complaint  contains  eight  paragraphs,  setting  up  (1)  the  in- 
corporation of  the  defendant;  (2)  the  passing  by  the  plaintiff  of  a 
civil  service  examination ;  (3)  his  appointment  as  inspector  of  lamps 
and  gas ;  (4)  the  classification  of  that  position  by  the  civil  service  com- 
mission without  limitation  of  salary;  (5)  the  fixing,  thereafter,  of 
plaintiff's  salary  at  $2,250  per  annum;  (6)  the  appropriation  by  the 
board  of  estimate  and  apportionment  of  sufficient  funds  therefor; 
(7)  the  payment  to  plaintiff  of  his  salary  at  certain  rates  under  $2,250 
per  annum;  and  (8)  the  due  presentation  and  refusal  of  plaintiff's 
claim. 

The  answer  contains  four  paragraphs  of  denial,  putting  in  issue  all 
but  paragraphs  I  and  II  of  the  complaint,  and  also  sets  up  eight  sep- 
arate defenses,  namely:  (1)  Payment;  (2)  waiver  and  estoppel;  (3) 
denial  that  plaintiff's  salary  was  ever  fixed  at  a  rate  exceeding  $1,800; 
(4)  that  plaintiff's  claim,  in  excess  of  the  amount  paid  to  him,  would 
exceed  appropriations ;  (5)  failure  of  the  municipal  civil  service  com- 
mission to  certify  any  pay  roll  crediting  the  plaintiff  with  pay  at  the 
rate  of  $2,250;  (6)  failure  of  the  plaintiff  to  proceed  by  mandamus; 
(7)  accord  and  satisfaction ;  and  (8)  the  statute  of  limitations. 

[1-4]  There  can  be  no  substantial  difference  of  opinion  concern- 
ing the  rules  under  which  this  application  should  be  decided.  A  de- 
fense sets  up  new  matter  as  a  plea  in  bar.  In  determining  the  sufficien- 
cy of  a  defense,  all  allegations  of  the  copplaint  not  denied  in  such  de- 
fense, even  though  denied  elsewhere  in  the  answer,  are  regarded  as 
admitted.  Of  the  relevancy  of  denials  in  a  particular  defense,  the  test 
is  whether  such  denials  are  inconsistent  with  any  of  the  allegations 
of  the  complaint  If  so,  in  pleading  that  defense,  the  defendant  not 
only  may,  but  should,-  within  the  limits  of  such  defense,  deny  all  such 
inconsistent  allegations  of  the  complaint.  Mendelson  v.  Margulies,  157 
App.  Div.  666,  142  N.  Y.  Supp.  825.  All  other  denials— that  is,  all 
denials  of  consistent  allegations — ^are  irrelevant  and  redundant,  and 
will  be  stricken  out  upon  the  motion  of  a  party  aggrieved  thereby. 
Blaut  V.  Blaut,  41  Misc.  Rep.  572,  85  N.  Y.  Supp.  146.  A  plaintiff 
loses  the  right  to  demur  to  a  defense  which  contains  denials  (Uggla 
V.  Brokaw,  77  App.  Div.  310,  79  N.  Y.  Supp.  244),  and  by  such  loss 
a  plaintiff  is  aggrieved  within  the  language  of  the  section  (Stieffel  v. 
Tolhurst,  55  App.  Div.  532,  67  N.  Y.  Supp.  274). 

[5]  Testing  the  answer  by  the  foregoing  rules,  it  is  found  that  the 
separate  defenses  numbered  second,  fifth,  sixth,  seventh,  and  eighth 
are  complete  in  themselves,  without  the  aid  of  any  denials  whatever. 
Each  of  such  defenses,  if  established,  entitles  the  defendant  to  a  dis- 
missal of  the  complaint,  even  though  every  allegation  of  the  complaint 
be  admitted  or  proved. 

[6]  The  fourth  defense,  paragraph  13  of  which  allies  that  the 
payment  of  plaintiff's  claim  would  be  in  excess  of  the  appropriation, 
is,  however,  inconsistent  with  paragraph  VI  of  the  complaint,  which 
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alleges  that  an  appropriation  was  duly  made.  In  the  fourth  defense, 
therefore,  paragraph  VI  of  the  complaint  may  properly  be  denied. 

[7]  By  not  moving  to  strike  the  repetitious  clause  from  the  first 
and  third  defenses,  the  plaintiff  admits,  consistently,  that  those  de- 
fenses, without  appropriate  denials,  would  be  insufficient. 

An  order  will  be  granted:  (1)  Striking  out  paragraph  13  of  the 
answer,  with  permission  to  the  defendant  to  substitute,  in  lieu  thereof, 
an  appropriate  denial  of  paragraph  VI  of  the  complaint;  that  is  to 
say,  a  denial,  or  a  denial  upon  information  and  belief,  or  a  denial  of 
any  knowledge  or  information  sufEcient  to  form  a  belief.  (2)  Striking 
out  paragraphs  8,  15,  17,  19,  and  21  of  the  complaint.  Settle  order 
on  notice,  providing  for  the  service,  within  10  days,  of  amended  answer. 

Ordered  accordingly. 


an  Misc.  Bep.  89) 

FABIiET,  Bxclse  Com'r,  y.  O'BRIEN  et  aL 

(Supreme  Court,  Trial  Term,  Saratoga  County.    June,  1015.) 

1.  INTOZICATIHO    LlQtrOBS    4=371 — LICENSES — ELIOIBLB 'PlAOKS. 

Under  Liquor  Tax  Law  (Consol.  Laws,  c.  34)  |  16,  subd.  3,  as  amended 
by  Laws  1913,  c.  168,  requiring  an  applicant  for  a  liquor  tax  certificate 
to  state  whether  a  notice  of  abandonment  of  the  premises  has  been  filed, 
and  section  17,  requiring  the  county  treasurer  to  issue  a  liquor  tax  cer- 
tificate unless  such  a  notice  has  been  filed,  in  wbldi  case  the  application 
shall  be  refused,  a  county  treasurer  must  refuse  such  an  application, 
where  notice  of  abandonment  has  been  filed,  whether  valid  or  not. 

[Ed.  Note.— For  other  cases,  see  Intoxlcatlug  Liquors,  Cent  Dig.  |i 
71.  72;   Dec.  Dig.  ♦=»71.] 

2.  iNToxicATms    LiquoBS    «3»69— Lioxnsxb— Atpucation — ^Authobitt    oj* 

OOUNTT  TsXAStTBES. 

In  the  Issuance  of  liquor  tax  certlflcates  the  county  treasurer  is  bound 
only  by  such  statements  in  the  application  therefor  as  are  required  or 
permitted  by  statute,  and  on  which  the  right  to  issue  a  certificate  de- 
pends. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  SS  70, 
73;  Dea  Dig.  «=369.] 

8.  INTOXICATINO   LlQCOBS   <8=>82 — LlCKTfSES — VALIDrrT.  ' 

A  llquOT  tax  certificate,  issued  upon  an  application  which  showed  on 
Its  face  that  a  notice  of  abandonment  had  been  filed,  was  yold  ab  initio ; 
and  hence  the  bond  accompanying  such  certificate  was  without  considera- 
tion. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  |S 
86-96;    Dec.  Dig.  «=»82.] 

Action  by  William  W.  Farley,  as  Excise  Commissioner,  against  Mi- 
chael W.  O'Brien  and  another.  On  motions  for  a  directed  verdict. 
Judgment  for  defendants. 

A.  M.  Sperry,  of  Albany,  for  plaintiff. 

Salisbury  &  Halter,  of  Albany,  for  defendant  American  Surety  Co. 

VAN  KIRK,  J.  At  the  close  of  the  evidence  each  party  moved 
for  the  direction  of  a  verdict,  and  the  case  was  left  with  the  court 
for  decision.    I  find  that  all  the  material  allegations  of  the  complaint 

4s»For  oUiar  eaaet  ■••  nun*  topic  A  KEY-NUMBEB  in  all  Key-Numbered  DlgeaU  &  Indeze* 
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in  paragraphs  1  to  11,  inclusive,  are  established.  The  complaint  alleges 
that  the  bond  was  conditioned  that  O'Brien  would  not  violate  any  of 
the  provisions  of  the  Liquor  Tax  Law.  I  recall  no  proof  that  O'Brien 
ever  posted  his  certificate,  or  attempted  to  traffic  in  liquors  upon  the 
premises,  and  there  is  no  proof  that  the  particular  condition  of  Ihe 
bond  recited  in  the  complaint  was  violated.  But  the  complaint  has 
a  copy  of  the  hoad  attached  and  made  a  part  thereof.  It  contains  the 
condition  that: 

"There  Is  no  material  false  statement  In  the  application  statement  for 
said  liquor  tax  certificate." 

In  the  application  of  defendant  O'Brien,  statement  34  is  as  follows : 

"Has  a  notice  of  abandonment  of  sucli  traffic  at  said  premises,  pursuant  to 
the  provisions  of  section  8  of  the  Liquor  Tax  Law,  been  heretofore  filed? 
Ans.  Yes. 

"If  'Yes,'  give  the  date  of  the  flllng  of  the  last  sudi  notice,  the  name  of 
the  person  executing  the  same,  the  location  of  each  of  the  premises  described 
therein,  and  under  which  subdivision  of  section  8  such  notice  was  filed.  Also 
state  whether  such  notice  remains  in  force  or  has  become  null  and  void. 
Ans.  August  29,  191»;  Lloyd  J.  Eagan,  220  Ballroad  Street,  Mechanlcville, 
N.  Y.    222  Park  Avenue,  MechanicviUe,  N.  Y.    One;   is  pull  and  void." 

This  latter  statement,  "Is  null  and  void,"  is  false.  The  bond  was 
correct  and  sufficient.  The  ^plication  statement  was  fair  and  suffi- 
cient on  its  face,  and  no  question  arises  except  in  connection  "with 
the  last  answers  of  statement  34.  The  required  tax  was  paid.  In 
MechanicviUe  the  ratio  of  population  to  the  number  of  certificates  like 
this  one  issued  is  less  than  750  to  1. 

[1]  Section  IS,  subdivision  3,  of  the  Liquor  Tax  Law,  as  amended 
by  Laws  1913,  c.  168,  requires  that  the  applicant  shall  state  whether  or 
not  there  has  been  filed  with  the  certificate  of  the  issuing  officer  a  no- 
tice of  abandonment  pursuant  to  the  provisions  of  suMivision  9  w 
10  of  this  chapter,  etc.  There  is  no  express  provision  in  the  statute 
authorizing  or  permitting  the  applicant  to  state  whether  or  not  the 
notice  of  abandonment  is  null  and  void. 

Section  17  of  the  Liquor  Tax  Law  provides,  where  the  application 
provided  for  in  section  IS  is  found  to  be  correct  in  form  and  does 
not  show  on  the  face  thereof  that  the  applicant  is  prohibited  from 
trafficking  in  liquors  under  the  subdivisions  of  section  8,  under  which 
he  applies,  nor  at  the  place  where  the  traffic  is  to  be  carried  on,  and 
the  bond  required  by  section  16  is  found  to  be  correct  as  to  its  form, 
and  its  sureties  thereon  are  approved  as  sufficient  by  the  county  treas- 
urer, then,  upon  the  payment  of  the  taxes  levied  under  secti<m  8  of 
this  chapter: 

"The  county  treasurer  of  the  county  •  •  •  shall  ♦  •  •  at  once 
prepare  and  issue  *  *  *  a  liquor  tax  certificate  In  the  form  provided  for 
in  this  chapter,  *  •  •  unless  it  shall  appear  by  a  notice  duly  filed  with 
the  certificate  Issuing  officer  pursuant  to  the  provisions  of  subdivision  9  or 
10  of  section  8  of  this  chapter  that  such  traffic  has  been  abandoned  at  the 
premises  described  In  the  application  statement,  *  *  *  In  which  case 
the  application  shall  be  refused." 

The  notice  of  abandonment  in  proper  form  being  at  the  time  on 
file  in  the  county  treasurer's  office,  he  was  required  by  this  statute  to 
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refuse  the  application.  Brown  v.  Jones,  89  Misc.  Rep.  538,  152  N. 
Y.  Supp.  571.  The  act  of  the  county  treasurer  is  not  discretionary; 
it  is  purely  ministerial.  People  v.  Hilliard,  28  App.  Div.  140,  50 
N.  Y.  Supp.  909;  People  v.  Masterman,  209  N.  Y.  184,  102  N.  E. 
553.  The  statement  that  the  notice  of  abandonment  "is  null  and  void" 
was  valueless.  The  statement  is  false,  but  is  not  material,  because 
it  cannot,  whether  true  or  false,  affect  the  authority  to  issue  a  cer- 
tificate. 

[2]  While  the  county  treasurer  is  bound  by  the  statements  in  the 
application,  he  is  bound  by  such  statements  only  as  are  required  or 
permitted  by  the  statute  and  on  which  the  right  to  issue  a  certificate 
depends;  and  he  is  not  empowered  to  determine  questions  of  fact 
He  may  not  determine,  for  example,  the  question  as  to  who  is  in 
possession  of  the  premises.  People  v.  Masterman,  209  N.  Y.  185, 
102  N.  E.  553.  The  contents  of  the  application  and  the  riglit  to  issue 
a  certificate  thereon  are  fixed  absolutely  by  statute.  There  is  no 
atithority  for  inserting  in  the  application  blanks  an  inquiry  on  this 
subject.  The  applicant  cannot  be  permitted  to  make  unauthorized 
statements  for  the  purpose  of  avoiding  a  prohibitive  provision  in  the 
statute,  to  the  ead  mat  the  county  treasurer  may  rely  upon  such  state- 
ments and  issue  the  certificate.  Where  a  question  of  fact,  outside  the 
facts  required  by  statute  to  be  stated  in  the  application,  must  be  de- 
termined, the  statute  furnishes  the  means.  Section  27  of  the  Liquor 
Tax  Law  provides  for  a  certiorari  upon  refusal  to  issue  a  certificate 
by  the  issuing  officer  and  a  review  by  the  court.  On  the  facts  stated 
in  this  application  the  county  treasurer  should  have  refused  to  issue 
the  certificate,  and  left  the  applicant  O'Brien  to  seek  relief  in  the 
court,  where  the  question  whether  or  not  the  certificate  was  null  and 
void  could  be*reviewed.  See  People  v.  Hamilton,  42  App.  Div.  212, 
59  N.  Y.  Supp.  943;  Matter  of  Barnard,  48  App.  Div.  423,  63  N.  Y. 
Supp.  255. 

(«]  The  certificate  was  void  ab  initio.  In  Lyman  v.  Schermerhom, 
167  N.  Y.  113,  60  N.  E.  324,  the  condition  of  the  bond  was  that  the 
principal  will  not  "violate  any  of  the  provisions  of  the  Liquor  Tax 
law."    The  Liquor  Tax  Law  provided : 

"No  person  who  shall  have  been  convicted  of  a  felony  shall  trafSc  In  Uq- 
noTS  or  be  granted  a  liquor  tax  certificate." 

In  the  application  Schermerhom  falsely  .stated  that  he  had  never 
been  convicted  of  a  felony.  Judge  Landon,  speaking  for  the  court, 
held,  assuming  that  Schermerhom  had  no  right  to  traffic  in  liquor, 
either  with  or  without  a  certificate,  his  legal  disqualification  was  com- 
plete and  could  not  be  removed  by  the  certificate.  The  false  state- 
ment, upon  which  he  procured  it,  overreached  the  certificate  itself, 
and,  at  the  election  of  the  state,  rendered  it  void  ab  initio.  In  the  re- 
port in  that  case  it  does  not  appear  that  there  was  a  condition  in  the 
bond  that  there  were  no  material  false  statements  in  the  application ; 
but  it  is  a  holding  that,  where  a  certificate  is  procured  upon  a  ma- 
terial false  statement,  and  the  applicant  is  legally  disqualified  (in  fact), 
the  certificate  is,  at  the  election  of  the  state,  void  ab  initio.  The  same 
must  be  held  if  the  premises  are  in  fact  legally  "disqualified"  to  be 
certificated,  as  in  this  case. 
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Farley  v.  Scherno,  208  N.  Y.  269,  101  N.  E.  891,  47  L.  R  A.  (N. 
S.)  1031,  is  an  action  on  the  bond  acccnnpanyii^  a  liquor  tax  certifi- 
cate issued  for  premises  which  formed  part  of  the  military  reserva- 
tion at  the  Plattsburg  Barracks.  One  ground  on  which  a  breach  of 
the  condition  of  the  bond  was  claimed  was  a  material  false  statement 
in  the  application.  The  bond  contained  the  same  condition  as  does 
the  bond  in  this  case  at  bar.  Dissentining  opinion.  The  false  statement 
was  that  the  premises  belonged  to  the  applicant's  wife,  and  that  he 
might  legally  carry  on  a  traffic  in  liquors  thereon.  The  statute  re- 
quired the  statement  Dissenting  opinion.  It  was  a  material  false 
statement.  Yet  it  was  held  that,  because  the  state  had  no  power  to 
license  the  traffic  in  liquors  upon  premises  belonging  to  the  United 
States,  the  liquor  tax  certificate  was  a  nullity,  furnished  no  consid- 
eration for  the  bond,  and  there  could  be  no  recovery. 

Under  the  facts  in  this  case,  and  under  the  statute,  no  power  or 
authority  existed  to  issue  a  certificate  for  220  Railroad  street.  The 
bond  is  without  consideration.  Also  the  false  statement  is  not  material. 
It  overreached  the  statute.  No  other  condition  of  the  bond  is  claimed 
to  have  been  violated. 

There  can  be  no  recovery  on  this  bond.    Ordered  accordingly. 


(91  Misc.  Bep.  187) 

BROADWAY  HBALTT  CO.  v.  LAWYBHS'  TITLE   INS.  ft  TEUST  CO.  et  aL 

(Supreme  Court,  Trial  Term,  New  Tork  CJounty.    Jane,  1916.) 

1,  IHSTTBANCB   ®=9l46 — POLIOT — GONSTBUCTION. 

In  construing  the  terms  of  an  Insurance  policy,  where  the  meaning  of 
the  language  Is  doubtful,  the  construction  more  favorable  to  the  assured 
must  be  adopted. 

[Bd.  Note.— BV>r  other  cases,  see  Insurance,  Cent  Dig.  U  292,  2M-296; 
Dea  Dig.  «=»146.] 

2.  IMSUBARCB  «=>426^ — Tinx  InBUBANCB — WhKH  TrrLX  tJmcASKXTABLB. 

A  policy  insured  against  unmarketablUty  of  title  to  real  estate  describ- 
ed by  metes  and  bounds  and  of  a  buUdUig  being  erected  thereon,  which 
premises  were  stated  to  be  those  on  which  the  building  stood  as  shown 
on  a  survey,  a  duplicate  (rf  which  was  annexed.  The  surrey  mentioned 
showed  no  encroachment  on  the  street,  but  the  building  actually  encroach- 
ed to  such  an  extent  that  the  agreed  cost  of  removing  it  was  over  |16,000. 
Held,  that  the  title  was  unmarketable,  because  of  the  encroachment 

[Ed.  Note. — For  other  casest  see  Insurance,  Coit  Dig.  8  1131;  Dec. 
Dig.  <8=>426^.] 

Action  by  the  Broadway  Realty  Company  against  the  Lawyers'  Title 
Insurance  &  Trust  Company  and  another.  On  motion  to  set  aside  ver- 
dict for  plaintiff.     Motion  denied. 

Masten  &  Nichols,  of  New  York  City  (Frederick  Moses  and  H. 
Bartow  Farr,  both  of  New  York  City,  oi  counsel),  for  plaintiff. 

Dean,  Tracy  &  McBarron,  of  New  York  City  (D.  B.  Odgen,  of 
New  York  City,  of  counsel),  for  defendant  Lawyers'  Title  Ins.  & 
Trust  Co. 

Krauthoff,  Harmon  &  Mathewson,  of  New  York  City,  for  defend- 
ant United  States  Mortgage  &  Trust  Co. 

^ssFor  other  cues  see  lame  topic  ft  KBY-NUMBER  Id  all  Key-Nnmberod  Digests  ft  Indexes 
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FORD,  J.  [1]  No  question  is  presented  upon  this  motion,  except 
the  construction  of  an  insurance  policy,  which  is  in  the  customary  uni- 
lateral form.  It  follows  that  the  usual  rule  applies,  requiring,  in  case 
of  doubtful  meaning  of  the  language  employed,  that  the  construction 
the  more  favorable  to  the  assured  must  be  adopted. 

[2]  The  policy  insures  against  the  unmarketability  of  the  title  to 
the  plot  of  land  therein  described  by  metes  and  bounds,  "and  also 
the  building  now  being  erected  on  said  premises,  known  as  the  Bowling 
Green  Offices."    The  next  paragraph  of  the  policy  adds : 

"The  land,  the  title  to  which  Is  hereby  intended  to  be  insured,  being  that 
on  which  aald  building  now  stands,  as  shown  on  the  survey  of  Francis  W. 
Ford,  dated  February  27,  1897,  a  duplicate  of  which  survey  Is  hereto  an- 
nexed." 

The  survey  mentioned  shows  no  encroachment  on  Broadway.  The 
building  as  erected  at  the  time  the  policy  took  effect  did  so  encroach 
to  such  extent  that  the  actual  agreed  cost  of  removing  the  encroach- 
ments was  $16,794.35.  This,  in  my  opinion,  rendered  the  title  un- 
marketable. Acme  Realty  Co.  v.  Schinasi,  154  App.  Div.  397,  139 
N.  Y.  Supp.  266.  It  would  seem  to  be  the  fair  intendment  of  the 
two  clauses  quoted  from  the  policy,  when  taken  together  and  force 
and  effect  given  to  both,  to  insure  against  unmarketability  arising  from 
the  encroachments. 

The  motion  to  set  aside  the  verdict  will  be  denied. 

Motion  denied. 


(91  Misc.  Rep.  148) 

GOrJ)MUNTZ  V.  SPITZEL  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1915.) 

1.  Bnxs  AND   Notes  «=s>117 — OoNSTBuorioiir  and  OmaAiiON'— What  Law 

Governs — Fobkion  Contxact. 

A  bill  of  exchange,  drawn,  accepted,  and  made  payable  in  the  kingdom 
of  Belgium,  wherein  all  the  parties  to  the  bill  resided  at  the  time  of  the 
transaction,  is  a  Belgian  contract,  the  performance  of  which  is  wholly 
governed  by  Belgian  Laws. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  gS  248-254; 
Dea  Dig.  <8=»117.] 

2.  Biixs  AND   Notes  ^=»117 — Oonotbuction  and   Opbbation — ^Whai  Law 

Governs. 

An  action  cannot  be  maintained  in  this  state  on  a  bill  of  exchange 
drawn,  accepted,  and  made  payable  In  Belgium,  where  all  the  parties  re- 
sided, the  due  date  of  which  has  been  indefinitely  postponed  by  a  mora- 
torium decree  promulgated  because  of  an  existing  state  of  war,  although 
the  parties  are  accidentally  within  the  jurisdiction,  since  for  the  pur- 
poses of  an  action  in  another  jurisdiction  the  lex  loci  solutionis  is  to  be 
given  identical  effect,  subject  only  to  the  inquiry  whether  the  enforce- 
ment of  the  foreign  law  would  be  repugnant  to  natural  justice  or  offen- 
sive to  good  morals. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |S  248-254 ; 
Dec.  Dig.  i8=>117.] 

8.  Bills   and   Notes   ®=»117 — Construction  "and   Operation — What  Law 
Governs — Fobeion  Mobatoriuu  Decree. 

A  moratorium  decree  of  a  foreign  country,  which  extends  the  due  date 
of  commercial  paper  because  of  disruption  of  a  nation's  business  system 

SssPor  other  easel  see  ssme  topic  &  KBY-NUMBER  tu  all  Kay-NBmlMreil  DigeaU  &  Indexes 
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by  active  warfare.  Is  not  repugnant  to  natura}  Justice  or  offenslTe  to 
good  morals,  within  the  rule  that  a  foreign  law  will  be  glren  effect,  unless 
opposed  to  natural  Justice  or  good  morals. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Gent  Dig.  {f  248-254 ; 
Dec.  Dig.  «S=»117.] 

Action  by  Michael  Goldmuntz  against  Sam  Spitzel  and  another, 
doing  business  as  Sam  Spitzel  &  Co.,  upon  a  bill  of  exchange.  Plain- 
tiff's demurrer  overruled,  and  judgment  for  defendants,  with  leave 
to  plaintiff  to  withdraw  demurrer. 

Samuel  Blumberg,  of  New  York  City,  for  plaintiff. 

Samuel  I.  Frankenstein,  of  New  York  City,  for  defendants. 

ERLANGER,  J.  [1]  To  an  action  upon  a  bill  of  exchange,  drawn 
by  the  plaintiff  to  his  own  order  and  accepted  by  the  defendants,  a 
defense  is  interposed  to  the  effect  that  the  bill  was  drawn,  accepted, 
and  made  payable  in  the  kingdom  of  Belgium,  wherein  all  the  parties 
at  the  time  of  the  transaction  resided  and  did  business,  and  that  by 
virtue  of  certain  decrees  of  "moratorium"  promulgated  in  Belgium  as 
laws  of  that  kingdom  on  and  after  the  1st  day  of  August,  and  before 
the  maturity  of  the  instrument  in  suit,  the  due  dates  of  all  negotiable 
instruments  were  postponed  and  extended  indefinitely.  It  further 
.  appears  that  this  decree  was  promulgated  because  of  an  existing  sta!te 
of  war  between  the  kingdom  of  Belgium  and  the  empire  of  Germany, 
and  was  in  force  at  the  time  of  the  commencement  of  the  action.  Up- 
on the  facts  presented  by  these  pleadings,  there  can  be  no  doubt  that 
this  was  a  Belgian  contract,  wholly  covered  by  Belgian  laws  relating 
to  its  performance. 

[2]  The  substantial  rights  of  the  parties  in  the  adj'ustment  of  their 
contract  relations,  which  they  had  assumed  under  a  foreign  law,  can- 
not be  affected  by  the  accident  that  the  defendants  were  found  within 
the  jurisdiction  of  this  court,  and  that  the  plaintiff  deemed  it  conven- 
ient to  sue  them  here.  While  counsel  for  the  plaintiff  suggests  in  his 
brief  that  the  parties  are  domiciled  in  New  York  and  have  their  prop- 
erty with  them,  such  is  not  the  recital  of  this  record.  The  "mora- 
torium" decrees  affected  the  obligation  to  pay  and  went  to  the  subject- 
matter  of  the  contract.  These  defendants  certainly  could  not  have  been 
sued  with  success  in  Belgium,  and  for  the  purposes  of  an  action  in 
another  jurisdiction  the  lex  loci  solutionis  is  to  be  given  identical 
effect,  subject  only  to  the  inquiry  whether  the  enforcement  of  the 
foreign  law  would  be  repugnant  to  natural  justice  or  offensive  to  good 
morals.  Brown  v.  Am'.  Finance  Co.  (C.  C.)  31  Fed.  516;  Greenwood 
v.  Curtis,  6  Mass.  358,  4  Am.  Dec.  145. 

[3]  A  law  which  extends  the  due  date  of  commercial  paper  to  meet 
an  extraordinary  situation,  such  as  the  disruption  of  a  nation's  busi- 
ness system  by  active  warfare,  does  not  fall  within  that  category.  The 
parties  to  this  action  contracted  with  regard  to  laws  which,  in  the 
exercise  of  sovereign  right,  might  be  so  changed  as  to  impair  the 
obligation  of  the  contract.  Had  they  made  their  agreement  under  our 
laws,  they  could  have  had  the  protection  of  our  constitutional  provi- 

<g=3For  otbm  cases  see  same  topic  t  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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sions  against  legislation  of  that  character ;  but  the  policy  of  our  fun- 
damental law  in  thus  regulating  transactions  in  this  country  is  not 
to  be  impressed  upon  foreign  contracts  made  under  laws  deemed  best 
suited  to  inhabitants  of  another  nation.  A  comparison  of  laws  in  this 
instance  does  not  present  a  case  of  a  foreign  law  opposed  to  natural 
justice  or  good  morals.  The  question  is  mainly  one  of  political  and 
geographical  conditions.  In  this  country  a  moratorium  law  has  not 
been  found  exigent.  In  the  situation  of  Belgium  our  citizens  might 
have  become  impressed  with  the  necessity  for  such  legislation,  and 
have  so  framed  the  Constitution  as  to  facilitate  its  enactment  in  an 
emergency.  Upon  the  general  subject  of  the  availability  of  the  defense 
now  pleaded  on  the  same  state  of  facts,  when  set  up  in  action  upon 
foreign  contract,  the  case  of  Roquette  v.  Overman,  L.  R.  10  Q.  B. 
525,  is  instructive  and  affords  persuasive  authority  in  favor  of  the 
defendants. 

My  determination  of  the  issues  of  law  must  proceed  upon  the  record 
before  me,  and  I  cannot  consider  the  contents  of  a  paper  submitted 
by  the  plaintiff  after  the  argument  as  tending  to  show  that  the  decree 
of  moratorium  differed  from  the  admitted  allegations  of  this  defense. 
I  conclude  that  the  demurrer  should  be  overruled,  and  that  the  de- 
fendants should  have  judgment  accordingly,  pursuant  to  the  stipula- 
tion of  the  parties,  with  leave  to  plaintiff  to  withdraw  demurrer  upon 
payment  of  costs  before  notice,  of  trial  and  motion  costs  within  20 
days. 

Ordered  accordingly. 


ITHACA  TRUST  CO.  v.  DRISCOLL  BROS,  ft  CO.    (No.  134-37.) 
(Supreme  C!ourt,  Appellate  Dlyision,  Tblrd  Department.    September  15,  1915.) 

1.  Masteb  AND  Sbbvakt  «=>129 — Ihjvry  to  Sebvant — ^Nxouokroe — Pboxi- 

HATB  CaTTSE. 

A  carpenter,  weighing  abont  200  ponnds,  fell  headforemost  from  a 
steel  beam  to  the  basement,  21  feet  below,  and  was  killed.  The  dis- 
tance to  the  ground  floor  was  13  feet,  so  that  the  act  of  the  employer  in 
failing  to  cover  the  ground  floor  increased  the  distance  of  the  fall  9 
feet.  There  was  no  negligence  chargeable  to  the  employer,  except  the 
failure  to  fill  in  all  of  the  ground  floor.  Held,  that  the  proxliaate  causae 
of  the  accident  was  not  the  employer's  failure. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {§ 
257-263 ;   Dec.  Dig.  <S=>129.] 

2.  Masteb  and  Sebvant  «=3265 — Safe  Pijlce  to  Wobk — Statutobt  Pbovi- 

BIONS. 

Labor  Law,  {  20,  as  amended  by  Laws  1913,  c  482,  requiring  con- 
tractors, constructing  buildings  where  the  floors  or  filling  In  between  the 
floors  are  of  fireproof  material,  to  complete  the  flooring  as  the  building 
progresses,  does  not  require  that  each  floor  shall  be  completed,  without 
any  openings  in  it,  but  merely  requires  the  contractor  to  complete  the 
flooring  in  accordance  with  the  plans,  leaving  such  spaces  as  may  be 
required  for  the  work,  or  designated  by  the  plans;  and  where  a  part  of 
the  ground  floor  built  of  flreproof  material  had  been  filled  in  as  required 
by  the  plans,  with  the  exception  of  an  oblong  space  across  the  building, 
the  presumption  was  that  the  open  spac6  was  left  for  some  of  the  ex- 
cept«l  purposes,  and,  if  that  was  not  the  case,  it  was  the  duty  of  plaln- 
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tiff,  snlng  for  the  death  of  an  employs  by  falling  from  a  steel  beam  to  tbe 
basement,  to  negative  the  presumption  and  show  the  contractor's  fail- 
ure to  properly  fill  In  the  ground  floor,  and  thus  show  a  violation  of  the 
act 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |i  877- 
908,  955;   Dea  Dig.  «=>265.] 

S.  Appeal  and  Ebbob  €=3274 — QiTEsnons  Retikwablb — Ezcbptions  to  Scb- 
KissiON  OF  Case  to  Jury. 

The  question  whether  an  employer,  constructing  a  building,  owed  to 
an  employe  the  duty,  under  Labor  Law,  {  20,  as  amended  by  Laws  1913, 
C.  492,  to  fill  In  the  ground  floor  space,  may  be  raised  by  exertion  of  the 
employer  to  the  submission  to  the  jury  of  any  question  under  the  act,  or 
any  other  law,  and  the  exception  presents  a  case  where  the  court  on  ap- 
peal may  act,  where  the  case. was  submitted  to  the  jury  on  a  mistaken 
.  theory  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  1591, 
1592,  1605-1607,  1624,  1631-1645;  Dec.  Dig.  <S=»274;  Trial,  Cent  Dig.  i 
192.] 

Kellogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Tompkins  County. 

Action  by  the  Ithaca  Trust  Company,  as  executor  of  William  E. 
Marion,  deceased,  against  Driscoll  Bros.  &  Co.,  a  dc«nestic  corporation. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  new  trial,  made  on  the  minutes,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

.See,  also,  163  App.  Div.  54,  148  N.  Y.  Supp.  775. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Cobb,  Cobb,  McAllister  &  Feinberg,  of  Ithaca  (Peter  F.  McAllister, 
of  Ithaca,  of  counsel),  for  appellant 
E.  H.  Bostwick,  of  Ithaca,  for  respondent 

WOODWARD,  J.  This  action  is  brought  bjr  the  Ithaca  Trust 
Company,  as  executor  of  the  estate  of  William  E.  Marion,  deceased, 
to  recover  damages  alleged  to  have  been  sustained  by  the  next  of  kin 
through  the  death  of  testator  by  reason  of  the  alleged  negligence  of 
the  defendant  The  defendant,  a  domestic  corporation,  was  the  con- 
tractor for  the  construction  of  a  high  school  building  at  Ithaca.  Plain- 
tiff's testator  was  a  carpenter  employed  by  the  defendant  in  the  con- 
struction of  such  building.  On  the  16th  day  of  July,  1913,  while  plain- 
tiff's testator,  hereinafter  referred  to  as  the  plaintiff,  was  engaged 
upon  the  work,  he  fell  through  the  open  space  between  the  steel  I- 
beams  on  the  first  floor  above  the  ground  floor,  and  landed  in  the  base- 
ment upon  his  head,  some  21  feet  below,  sustaining  injuries  which 
resulted  in  his  death.  The  negligence  pleaded  and  relied  upon  con- 
sists in  the  alleged  violation  of  some  of  the  provisions  of  the  Labor 
Law.  The  complaint,  comprising  some  38  folios,  somewhat  in  dis- 
regard of  the  requirements  of  section  481  of  the  Code  of  Civil  Pro- 
cedure that  there  shall  be  "a  plain  and  concise  statement  of  facts  con- 
stituting each  cause  of  action  without  unnecessary  repetition,"  makes 
various  allegations  of  negligence,  and  then  reiterates  them,  and  finally 
alleges  that : 

^sFor  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)         ITHACA  TBU8T  CO.  V.  DBI8COLL  BROS.  A  CO.  1029 

"The  failure,  as  herein  alleged,  on  the  part  of  said  defendant  to  complete 
and  c(Mi8truct  the  ground  floor  of  said  building,  the  failure  on  Its  part  to 
plank  over  the  first  floor,  and  leaving  the  same  open  as  above  described,  and 
the  failure  on  the  part  of  the  defendant  to  erect  a  scaffold  below  the  said 
I-beam,  from  which  said  Marion  fell,  were  defects  and  acts  of  negligence,  and 
the  existence  of  which  were  all  well  known  to  said  defendant  and  Its  anper- 
Intendent  at  the  time  and  prior  to  the  accident." 

What  legitimate  purpose  such  a  pleading  can  serve  is  difficult  to 
understand.  The  learned  trial  court  in  this  case  charged  the  jury 
that  no  negligence  could  be  predicated  upon  the  alleged  failure  to 
provide  a  proper  scaffolding,  and  likewise  that  there  was  no  negligence 
on  the  part  of  the  defendant  in  keeping  the  opening  in  the  first  floor, 
and  then  charged  that: 

The  "negligence  In  this  case  must  rest.  If  at  all,  In  their  failure  to  close 
np  the  floor  below,  the  ground  floor,  through  which  this  decedent  fell,  and 
It  appears  in  this  case  that  that  was  not  filled.  If  it  was  not  filled,  as  ap- 
pears, then  the  question  Is:  Did  that  hole  down  below  have  anything  to  do 
with  the  sustaining  of  this  injury,  or  anything  to  do  with  his  falling,  or 
causing  the  accident  in  the  first  instance?" 

The  defendant  excepted  to  this  portion  of  the  charge,  and  requested 

the  court  to  charge : 

"That  the  leaving  of  the  space  on  the  ground  floor,  through  which  the  de- 
cedent fell,  was  not  the  proximate  cause  of  the  accident,  and  the  plaiutifl 
caimot  recover  by  reas(xi  ot  the  failure  to  cover  that  space." 

An  exception  was  taken  to  the  refusal  of  the  court  to  make  this 
charge,  and  we  are  of  thj  opinion  that  these  matters  in  the  charge 
constitute  reversible  error. 

[1]  The  evidence  showed  that  the  work  on  this  building  had  pro- 
gressed to  a  point  where  the  steel  I-beams  had  all  been  placed  upon 
the  first  floor  above  the  ground  floor,  and  the  plaintiff,  a  carpenter,  was 
engaged  in  the  work  of  making  temporary  slings  to  hold  the  concrete 
which  was  to  be  filled  in  between  these  I-beams.  There  was  evidence 
in  the  case  that  his  foreman  had  instructed  him  to  place  boards 
across  the  superstructure  for  the  purpose  of  performing  the  work,  and 
that  such  material  was  near  at  hand  for  this  purpose ;  but,  in  the  view 
we  take  of  the  law,  this  is  not  very  important.  In  performing  the 
work  the  plaintiff  sat  upon  the  top  of  one  of  these  I-beams,  which  was 
about  4V^  inches  wide  at  the  flange,  and  while  leaning  down  to  place 
the  concrete  sling  blocking,  which  was  being  done,  plaintiff  plunged 
forward  and  fell  headforemost  to  the  basement,  21  feet  below.  The 
distance  to  the  ground  floor  was  about  13  feet,  and  the  theory  of  de- 
fendant's negligence  which  finally  went  to  the  jury  was  that  by 
reason  of  there  having  been  a  hole  left  in  the  ground  floor  the  dis- 
tance of  the  fall  was  increased  by  9  feet,  and  that  this  was  the  proxi- 
mate cause  of  the  plaintiff's  injuries,  from  which  the  death  resulted. 

The  learned  trial  court,  in  a  memorandum  upon  a  motion  for  a  new 
trial,  concedes  that  this  is  speculative,  but  contents  himself  with  the 
suggestion  that  other  speculative  verdicts  have  been  sustained,  and 
denies  the  motion.  That  an  experienced  carpenter  was  in  any  manner 
affected  by  the  fact  that  it  was  9  feet  further  to  a  solid  foundation 
seems  too  absurd  for  serious  consideration.    He  was  at  work  under 


Digitized  by 


Google 


1030  154  NEW  YORK  80PPLBMBNT  (Sop.  Ct 

conditions  which  the  court  charged  did  not  constitute  negligence  in 
so  far  as  the  first  floor  was  concerned.  Everything  around  him  con- 
formed to  all  the  requirements  of  the  law ;  no  negligence  was  to  be 
imputed  to  the  defendant  for  anything  which  existed  in  respect  to  the 
work  he  was  performing,  but  because  the  defendant  had  failed  to 
fill  in  all  of  the  ground  floor,  and  the  distance  to  the  basement  was 
greater  than  to  the  ground  floor,  we  are  asked  to  support  a  judgment 
without  any  evidence  whatever  that  the  plaintiff  would  not  have  fallen 
in  exactly  the  same  manner  if  the  floor  had  been  in  place.  The  ques- 
tion is  not  whether  the  injury  would  have  been  less  or  greater,  but 
whether  the  proximate  cause  of  the  accident  was  in  any  manner  due 
to  the  absence  of  the  floor  below.  To  assume  that  a  man  of  the 
weight  of  the  plaintiff,  which  was  about  200  pounds,  could  plimge 
headforemost  a  distance  of  12  or  13  feet,  and  not  be  killed,  is  the 
purest  speculation  at  best,  and  the  accident — ^the  plaintiff's  fall — ^was 
not  induced  in  any  manner  whatever  by  the  absence  of  the  grotmd 
floor. 

[2]  Assuming,  however,  that  the  jury  might  properly  speculate 
upon  this  "problem  of  probabilities,"  did  the  defendant,  under  the 
provisions  of  section  20  of  the  Labor  Law,  owe  the  plaintiff  any  duty 
to  have  this  ground  floor  entirely  completed  ?  Did  it  owe  the  duty  of 
closing  up  all  of  the  ground  floor  space?  The  statute  makes  no  such 
requirement.  The  language  of  the  act,  as  amended  by  chapter  492 
of  the  Laws  of  1913,  is  that: 

"All  contractors  and  owners,  when  constractlng  buildings  in  cities,  where 
the  plans  aild  specifications  require  the  floors  to  be  arched  betwe«i  the  beams 
thereof,  or  where  the  floors  or  filling  in  between  the  floors  are  of  flrepnxrf 
material  or  brickwork,  shall  complete  the  flooring  or  filling  in  as  the  baildlng 
progresses.  •  •  •  If  the  floor  beams  are  of  iron  or  steel,  the  contractors 
for  the  Iron  or  steel  work  of  buildings  in  course  of  construction  or  the  ownen 
of  such  buUdlngs  shall  thoroughly  plank  over  the  entire  tier  of  iron  or  steel 
beams  and  extending  not  less  than  six  feet  beyond  such  beams  on  which  the 
structural  iron  or  steel  work  is  being  erected,  except  such  spaces  as  may  be 
reasonably  required  for  the  proper  construction  of  such  iron  or  steel  work, 
and  for  the  raising  or  lowering  of  materials  to  be  used  in  the  construction  of 
such  building,  or  such  spaces  as  may  be  designated  by  the  plans  and  specifi- 
cations for  stairways  and  elevator  shafts.  *  *  *  If  a  building  in  course 
of  construction  Is  five  stories  or  more  in  height,  no  lumber  or  timber  needed 
for  such  construction  shall  be  hoisted  or  lifted  on  the  outside  of  such  build- 
ing." 

The  statute  does  not  require  that  each  floor  shall  be  completed  so 
that  there  shall  be  no  openings  in  it.  It  merely  requires  that  the  con- 
tractor or  owner  "shall  complete  the  flooring  or  filling  in  as  the  building 
progresses,"  which  means  only  that  the  floors  and  filing  in  shall  be 
constructed  in  accordance  with  the  plans  and  specifications,  leaving 
such  "spaces  as  may  be  reasonably  required  for  the  proper  construc- 
tion of  such  iron  or  steel  work,  and  for  the  raising  and  lowering  of 
materials  to  be  used  in  the  construction  of  such  building,  or  such  spaces 
as  may  be  designated  by  the  plans  and  specifications  for  stairways  and 
elevator  shafts."  There  is  no  allegation  in  the  pleadings,  no  evidence  in 
the  record,  that  the  open  space  in  the  ground  floor  was  not  reasonably 
necessary  for  the  raising  or  lowering  of  materials  to  be  used  in  the 
construction  of  the  building.    The  allegation  is  to  the  effect  that: 
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The  "said  tincoTered  space  on  fbe  ground  floor  extended  from  tbe  east 
wall  to  the  west  wall  of  said  building,  and  was  ahont  10  or  15  feet  wide,  and 
tbe  center  line  of  said  open  space  ran  parallel  with  tbe  south  wall  of  said 
building,  and  about  25  or  30  feet  distant  therefrom." 

It  is  alleged  that  defendant  "had  also  constructed  a  portion  of  said 
ground  floor,  which  was  built  of  fireproof  material,  as  required  by 
the  plans  and  specifications,"  and  the  statute  merely  requires  that  they 
shall  "complete  the  flooring  or  filling  in  as  the  building  progresses." 
If  a  portion  of  the  ground  floor,  built  of  fireproof  material,  had  been 
filled  in  as  required  by  the  plans  and  specifications,  with  the  exception 
of  "about  3,500  feet  of  said  ground  floor,"  constituting  an  oblong 
space  across  the  building,  the  presumption  would  be  that  this  open 
space  was  left  for  some  of  the  excepted  purposes  of  the  statute,  and, 
if  this  was  not  the  case,  it  was  the  duty  of  the  pleader  to  negative  this 
presumption.  Clearly  there  is  no  absolute  duty  on  the  part  of  an 
owner  or  contractor  to  floor  or  fill  in  all  of  the  ground  floor  space,  and 
neither  the  pleadings  nor  the  evidence  establish  that  the  defendant  had . 
failed  in  its  duty  in  this  respect.  The  presumption  is  always  that 
individuals  and  corporations  have  performed  their  duties  as  pre- 
scribed by  law,  and  a  pleading  which  does  not  show  a  violation  of  a 
statute  certainly  fails  to  afford  the  foundation  for  negligence  based 
upon  an  alleged  violation  of  such  statute. 

[3]  This  question  was  raised  by  the  exception  of  the  defendant  to 
the  submission  to  the  jury  of  any  question  under  the  Labor  Law,  or 
under  any  law  whatever,  and  presents  a  case  where  this  court  is  jus- 
tified in  acting,  because  it  was  given  to  the  jury  upon  a  mistaken  the- 
ory of  the  law. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 
AH  concur  (SMITH,  P.  J.,  on  the  first  ground  stated  in  the  opinion), 
except  KELLOGG,  J.,  who  dissents. 


(91  Misc.  Bep.  143) 

BBEVOOBT  et  al.  r.  TOWNSBND  et  al. 

(Supreme  Ourt,  Special  Term,  New  York  County.    June,  1915.) 

1.  PEBPKTtTITIES  <S=»e — CONSTBUOTION  OF  WrLL — ^BBSTBAIITT  OF  ALIENATIOW. 

A  will  devising  a  life  estate  to  testator's  daughter,  and  after  her  de- 
cease remainder  to  her  issue  in  equal  shares,  and  if  she  leave  no  issue 
alternately  in  remainder  to  a  niece  and  nephews.  If  they  survive,  is  not 
invalid,  as  suspending  power  of  alienation  for  more  than  two  lives  In 
being. 

[Ed.  Note. — For  other  cases,  see  Perpetuities,  Cent  Dig.  {{  4-47,  49-63, 
56;   Dec.  Dig.  «=96.] 

2.  Wills  €=3634 — Construction — ^"Isbue." 

A  will  devising  a  life  estate,  with  remainder  to  tbe  life  tenant's  Issue, 
and  in  case  of  want  of  Issue  a  remainder  to  a  niece  and  uephews,  gave 
to  the  life  tenant's  issue  a  vested  interest  aa  tenants  in  common,  sub- 

4=9Por  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Ject  to  being  defeated  by  the  child's  death  before  the  life  tenant ;  "Issue" 
Including  the  life  tenant's  son  and  his  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1488-1510;  Dec. 
Dig.  <S=>634. 

Foe  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Issue.] 

8.  Life  Estatbs  €=»23 — Constbuction. 

Under  a  will  devising  a  life  estate,  with  remainder  to  the  Issue  of  the 
life  tenant,  a  conveyance  by  the  life  tenant  and  her  son,  whose  death 
preceded  that  of  the  life  tenant,  conveyed  the  life  tenant's  Interest  mere- 
ly, and  not  the  estate  in  remainder. 

[Ed.  Note.— For  other  cases,  see  Life  Estates,  Cent  Dig.  {{  21,  42-45; 
Dec.  Dig.  <&=»23.] 

4.  Life  Estates  «=»23 — Purchaseb  from  Life  Tenant — Titib  AcQtnKED. 

The  purchaser  of  a  life  estate  holds  in  subordination,  and  not  in  hos- 
tility, to  the  title  of  the  remaindermen,  and  be  cannot  purchase  a  tax 
lease  on  the  property  for  his  benefit,  exclusive  of  that  of  the  remaUi- 
dermen. 

[Ed.  Note.— For  other  cases,  see  Life  Estates,  Cent  Dig.  {J  21,  42-45; 
Dec.  Dig.  <8=>28.] 

Suit  by  Carson  Brevoort  and  others  against  Emma  G.  Townsend 
and  others  for  an  accounting.    Judgment  for  plaintiffs. 

De  Witt  V.  D.  Reiley,  of  New  York  City,  for  plaintiffs. 
Delos  McCurdy  and  Joline,  Larkin  &  Rathbone,  all  of  New  York 
City,  for  defendants. 

GUY,  J.  The  action  was  brought  for  an  accounting  of  rents  col- 
lected under  a  tax  lease  of  No.  161  Front  street,  purchased  by  de- 
fendants' testator  in  1892,  which  tax  lease  expired  January  12,  1915. 
Plaintiffs  ask  that  the  defendants  and  their  testator  be  adjudged  to 
have  purchased  and  held  said  tax  lease  upon  an  implied  trust  for  plain- 
tiffs' benefit,  and  that  an  accounting  by  defendants  be  ordered  of  the 
rents  and  profits  of  No.  161  Front  street  during  the  term  of  the  tax 
lease,  and  a  receiver  appointed  to  collect  all  further  rents.  The  com- 
plaint does  not  ask  judgment  either  for  a  reconveyance,  sale,  or  par- 
tition  of  the  property,  nor  does  it  ask  that  defendants  be  ejected  or 
ousted  therefrom,  or  for  the  determination  of  any  question  of  title 
to  the  realty. 

In  1847  one  Lefferts,  the  then  owner  of  the  property,  died  leaving 
a  will  devising  a  life  estate  therein  to  his  daughter,  Elizabeth  Doro- 
thea, and  devising,  after  her  decease,  the  remainder  to  her  "issue" 
in  equal  shares,  and,  in  case  she  left  no  "issue,"  an  alternative  devise 
in  remainder  to  a  niece  and  nephews  if  they  survived  her.  The  life 
tenant  died  in  1895,  leaving  her  surviving  three  grandchildren,  the 
plaintiffs  herein,  but  no  children.  The  life  tenant's  only  child,  a 
son,  who  was  the  father  of  the  plaintiffs,  died  in  1894,  one  year  prior 
to  the  death  of  the  life  tenant.  On  June  3,  1892,  with  an  only  son 
and  three  grandchildren  then  living,  the  grandchildren  being  the  plain- 
tiffs in  this  action,  who  at  that  time  were  all  minors,  the  life  tenant 
and  her  only  son  (the  son's  wife  joining  in  the  conveyance)  conveyed 
the  property  to  defendants'  testator  in  fee  for  the  expressed  con- 
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sideration  of  $5,000.  Defendants'  testator  forthwith  took  possession 
thereunder  and  collected  the  rents  until  his  death.  On  June  20,  1892, 
defendants'  testator  purchased  for  $2,500  a  tax  lease  of  the  property 
for  the  term  of  29  years  from  January  12,  1892,  from  the  then  holder 
thereof.  Defendants'  testator  and  his  executrices  have  collected  the 
rents  ever  since,  amounting,  it  is  claimed,  to  over  $43,000. 

There  is  no  intimation  of  any  alleged  invalidity  or  illegality  of  the 
tax  lease.  There  is  no  averment  of  any  actual  fraud,  or  the  taking 
of  any  actual  undue  advantage,  by  defendants'  testator ;  but  it  is  claim- 
ed by  plaintiflfs  that  defendants'  testator  was  a  tenant  in  common  with 
plaintiffs,  or  else  was  a  mere  assignee  of  the  life  tenant's  life  estate, 
and  as  such  it  is  alleged  that  any  right  or  title  he  might  acquire 
under  the  tax  lease  inured  to  the  remaindermen's  benefit.  After  en- 
tering into  possession,  defendants'  testator  paid  no  taxes  upon  the 
property,  and  apparently  contemplated  strengthening  his  title  by  a 
further  and  later  tax  sale.  Plaintiffs  made  no  demand  for  an  account- 
ing or  redemption  until  June,  1914. 

[  1  ]  It  is  contended  by  defendants  that  the  Lefferts  will  was  invalid, 
as  the  power  of  alienation  was  suspended  for  more  than  two  lives 
in  being.  There  is  no  merit  in  this  contention.  The  suspension  was 
only  during  the  life  of  the  life  tenant.  Upon  her  death  it  vested 
immediately  in  the  remaindermen. 

[2]  The  word  "issue,"  as  used  in  this  will,  includes  the  son  of 
the  life  tenant  and  his  children,  and  the  devise  therein  in  remainder 
to  the  life  tenant's  issue  upon  and  after  her  death  gave  to  them  a 
vested  interest  in  the  remainder  as  tenants  in  common,  dependent 
upon  the  life  estate.  This  interest,  however,  was  subject  to  curtail- 
ment by  the  birth  of  other  "issue,"  who  would  be  entitled  to  share 
under  the  terms  of  this  will  in  the  remainder,  and  the  interest  of  each 
was  subject  to  the  contingency  that  it  might  be  wholly  defeated  by 
his  or  her  death  before  the  life  tenant.  Schmidt  v.  Jewett,  127  App. 
Div.  376,  389,  HI  N.  Y.  Supp.  680,  affirmed  195  N.  Y.  486,  490, 
492,  88  N.  E.  1110,  133  Am.  St.  Rep.  815;  Soper  v.  Brown,  136  N. 
Y.  244,  249,  251,  32  N.  E.  768,  32  Am.  St.  Rep.  731 ;  Drake  v.  Drake, 
134  N.  Y.  220,  224,  227,  32  N.  E.  114,  17  L.  R.  A.  664;  Campbell  v. 
Stokes,  142  N.  Y.  23,  29,  30,  36  N.  E.  811;  Jackson  v.  LitteU,  56 
N.  Y.  111. 

According  to  the  rules  laid  down  in  the  above  cases,  the  son  of  the/ 
life  tenant,  who  joined  with  the  life  tenant  in  the  deed  to  defendants' 
testator,  had  a  defeasible  vested  interest  in  the  remainder  with  these 
plaintiffs,  and  his  death  in  1894  before  that  of  the  life  tenant  in 
1895  divested  him  of  his  interest,  and  the  plaintiffs  herein  having 
survived  the  life  tenant,  and  being  the  only  issue  living  at  her  death, 
the  remainder  vested  in  them  at  that  time  absolutely.  Defendants'  tes- 
tator, therefore,  acquired  by  the  joint  deed,  so  far  as  the  life  ten- 
ant's son  and  his  wife  are  concerned,  such  interest  only  as  the  son 
had,  viz.,  an  interest  subject  to  be  divested,  and  which  was  subse- 
quently divested,  by  his  death  before  the  life  tenant.  At  the  time  of 
the  deed  to  defendants'  testator  the  life  tenant's  son,  who  was  then 
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vested  with  only  a  defeasible  right  as  a  remainderman,  had  no  right 
of  present  possession,  and  could  have  none  until  the  death  of  the 
life  tenant,  and  could  not,  therefore,  at  that  time  convey  any  right  of 
present  possession. 

[3]  The  entry  and  possession  by  defendants'  testator  was  therefore 
acquired  from  and  as  grantee  of  the  life  tenant  under  the  joint  deed, 
and  this  entry  and  possession  is  presumed  to  be  in  conformity  to  that 
title,  viz.,  the  life  tenant  conveyed  the  life  estate  which  she  owned, 
and  defendants'  testator  took  a  commensurate  possession,  and  that 
only.  The  conveyance  by  the  life  tenant,  while  in  terms  apparently 
inconsistent  with  the  title  of  those  in  remainder,  was  in  reality  not 
so.  She  could  convey  a  life  estate;  by  her  deed  she  did  convey  it. 
The  grantee  became  the  owner,  and  his  possession  under  the  deed 
was  just  what  that  instrument  eflf actively  conveyed.  Both  deed  and 
possession  were  consistent  with  the  rights  of  the  remaindermen.  Cul- 
ver v.  Rhodes,  87  N.  Y.  348. 

[4]  Defendants'  testator's  possession  was  that  of  the  life  tenant, 
and  his  interests  that  of  the  life  tenant  and  of  one  interested  defeas- 
ibly,  in  common  with  others,  in  the  remainder.  As  the  purchaser  of 
the  life  estate  he  held  his  title  in  subordination,  and  not  in  hostility, 
to  the  title  of  the  remaindermen,  and  he  could  not,  either  as  the 
successor  of  the  life  tenant,  or  even  as  a  cotenant  with  the  plaintiflfs 
in  the  remainder,  rightfully  purchase  the  lease  for  his  exclusive  ben- 
efit. The  lease  purchased  inured  to  the  common  benefit.  Burhans 
V.  Van  Zandt,  7  N.  Y.  523,  527;  Clark  v.  Kirkland,  133  App.  Div.  826, 
118  N.Y.  Supp.  315. 

Plaintiffs  should  have  an  interlocutory  decree  that  the  purchase  of 
the  tax  lease  by  defendants'  testator  inured  to  the  common  benefit, 
and  directing  an  accounting  to  determine  the  amount  due  to  defendants 
from  plaintiffs  as  the  pro  rata  share  of  the  costs  of  the  purchase  of 
the  tax  lease,  with  interest  from  the  life  tenant's  death  until  the 
expiration  of  the  tax  lease,  January  12,  1915,  and  the  amount  due 
from  the  defendants  to  plaintiffs  as  the  entire  net  rents  of  the  prem- 
ises until  the  expiration  of  the  tax  lease,  with  interest  to  the  ex- 
piration thereof. 

Judgment  accordingly. 

\Vc^  ^.^.A%4       PEOPLE  v.  DRAPER.    (No.  153-110.) 
(Supreme  Court,  Appellate  Division,  Tblrd  Department    September  15,  1915.) 

1.  Stattjtes  <S=3211 — CoNOTRDCrroN — Title. 

Though  the  title  of  a  statute  is  no  part  of  it,  the  conrt  may  resort  to 
the  title  to  aid  In  determining  legislative  intent  otherwise  ambiguous. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent.  Dig.  {  288;  Dea  Dig. 
<S=>211.] 

2.  Prostitution  «=»1 — Statutobt  Offense. 

The  purpose  of  Laws  1906,  c.  413,  re-enacted  In  Penal  Law  (Consol. 
I>aws,  c.  40)  {  2460,  entitled  "Compulsory  Prostitution  of  Women,"  is  to 
protect  women  against  a  system  which,  by  the  use  of  money  and  other 
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valuable  considerations,  coerced  and  controlled  women,  and  It  deals  with 
permanent  conditions,  and  not  with  Individual  and  Voluntary  associations. 
[Ed.  Kote. — For  other  cases,  see  Prostitution,  Cent  Dig.  S§  1,  2 ;   Dec. 
Dig.  «=>!.] 

8.  Pbostitution  «=9l — Statutory  Offenbb. 

Under  Laws  1906,  c.  413,  S  1,  re-enacted  in  Penal  Law,  §  2400,  subd.  2, 
punishing  any  person  who  shall  place  any  female  in  the  charge  or  cus- 
tody of  another  person  for  immoral  purposes,  or  In  a  bouse  of  prostitu- 
tion with  intent  that  she  shall  live  a  life  of  prostitution,  the  mere  t&klng 
of  a  woman  to  a  house  of  prostitution  by  a  man  who  remains  with  her 
does  not  constitute  the  (^euse,  but  In  addition  she  must  be  placed  there 
with  the  intent  required. 

[Ed.  Note.— For  other  cases,  see  Prostitution,  Cent  Dig.  fj  1,  2;  Dec. 
Dig.  <S=>1.] 

4.  Statutes  <S=>230 — Omoinal  Statutes  and  Amendments. 

An  original  statute  and  its  amendments  must  be  read  together,  and 
viewed  as  one  act  passed  at  the  same  time,  to  ascertain  its  meaning. 

[Ed.  Note.— -For  other  cases,  see  Statutes,  Cent.  Dig.  S  311 ;  Dec  Dig. 
«=>230.] 

5.  PBOSTITUTIOW    ®=9l OFntNSES STATDTKS — CONSTRTTCTION. 

Penal  Law,  $  2460,  subd.  1,  as  amended  by  Laws  1910,  c.  618,  punishing 
the  importation  and  exportation  of  women  for  Immoral  purposes,  does 
n<*  deal  with  the  problem  of  compulsory  prostitution  of  women,  but  makes 
any  of  the  enumerated  agencies  In  Importation  or  exportation  of  women 
for  immoral  purposes  an  ofTense,  and  Is  not  concerned  with  any  element 
of  coercion. 

[Ed.  Is'ote. — ^For  other  cases,  see  Prostitution,  Cent  Dig.  H  l*  2;  Dec. 
Dig.  ■&=>!.] 

6.  Statutes  €==>202 — Construction — ^Eucmination  of  Wobd& 

Words  of  a  statute  which  fail  to  have  any  useful  purpose  may  be 
eliminated  In  ascertaining  the  legislative  Intent 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent.  Dig.  §  280 ;  Dec.  Dig. 
«=»202.] 

7.  Pbostitutiok  «=>1 — Offense — Statutobt  Provision. 

The  offense  denounced  by  Penal  Law,  8  2460,  subd.  3,  punishing  any 
person  who  shall  induce,  entice,  or  procure  any  woman  for  purpose  of 
prostitution,  "or"  to  enter  a  house  of  prostitution,  when  interpreted,  as 
it  must  be,  in  oonnectitm  with  the  entire  section,  entitled  "Compulsory 
Prostitution  of  Women,"  Is  not  completed  unless  accused  Induced,  en- 
ticed, or  procured  a  female  to  enter  a  house  of  prostitution  for  immoral 
purposes;  and  an  Indictment  alleging  that  accused  feloniously  Induced 
and  procured  prosecutrix  for  Immoral  purposes,  and  advised  her  and 
induced  her  to  have  sexual  intercourse  for  money  with  a  man  whose  name 
is  unknown,  and  whom  he  brought  to  her  for  that  purpose,  does  not 
charge  a  violation  of  the  subdivision ;   the  word  "or"  being  surplusage. 

[Ed.  Note. — For  other  cases,  see  Prostitution,  Cent  Dig.  Sg  1,  2;  Dec. 
Dig.  <e=»l.] 

Howard,  J.,  dissenting. 

Appeal  from  Albany  County  Court 

Clifton  C.  Draper  was  convicted  of  violating  Penal  Law,  §  2460, 
subd.  3,  and  he  appeals.    Reversed,  and  accused  discharged. 

Argued  before  SMITH,  P.  J.,  and  KEIXOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Charles  B.  Templeton,  of  Albany,  for  appellant. 

Harold  D.  Alexander,  Dist.  Atty.,  of  Albany,  for  the  People. 
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WOODWARD,  J.  The  indictment— 
"accuses  Clifton  C.  Draper  of  the  crime  of  Inducing  and  producing  a  girl  for 
the  purpose  of  prostitution,  committed  as  follows:  The  said  Clifton  C.  Drap- 
er, on  March  23,  1914,  at  the  town  of  Colonic,  In  this  county,  did  feloniously 
Induce  and  procure  EYances  Decker  for  the  purpose  of  prostitution,  and  did 
advise  her  to  have  unlawful  sexual  Intercourse  for  money  with  men,  and 
did  feloniously  induce  and  procure  her  to  have  unlawful  sexnal  inter- 
course for  money  with  a  man  whose  name  is  to  tliis  grand  Jury  unluiown, 
and  whom  he  brought  to  her  for  that  purpose." 

The  evidence  in  support  of  this  indictment  is  furnished  by  two 
girls,  both  of  whom  had  been  previously  sentenced  and  served  terms 
in  the  House  of  Good  Shepherd  in  Albany  for  offenses  a^inst  decen- 
cy, and  who  describe  themselves  as  "wayward  girls."  They  lived  in 
Kingston,  and  on  the  18th  day  of  March,  1914,  on  their  own  motion, 
so  far  as  appears,  they  came  to  Albany  and  took  a  room  at  the  Navarre, 
a  hotel  located  on  Broadway.  On  Sunday  evening,  March  22d,  tak- 
ing their  evidence  for  it,  they  were  at  the  railroad  station  between 
10  and  11  o'clock,  and  were  accosted  by  the  defendant  and  a  male 
companion,  and  after  some  conversation  the  four  walked  down  Broad- 
way to  the  foot  of  State  street,  where  they  took  a  car  and  went  out 
to  a  roadhouse  known  as  Hennessy's.  They  danced  and  drank,  and 
finally  the  defendant  registered  himself  and  Frances  Decker  as  hus- 
band and  wife,  and  the  two  went  upstairs  together  and  occupied  a 
room  and  cohabited  during  the  night,  while  the  other  couple  did  like- 
wise. Monday  the  parties  all  returned  to  Albany,  but  the  defendant 
is  said  to  have  told  the  girls  that  they  would  go  back  to  Hennessy's 
that  night,  and  that  he  would  supply  a  male  companion  in  The  place 
of  the  one  who  had  gone  out  with  them  on  Sunday  evening,  and  who 
had  left  them  early  ilonday  morning.  It  is  claimed  that  on  this  oc- 
casion the  defendant  told  the  girls  that  they  must  ask  money  from 
the  men;   that  they  demurred  to  such  suggestion,  when  he  said  to 

them :    "Don't  be  a  G d  d ^n  fool ;    *    *    •    ask  for  a  dollar 

off  each  fellow  you  get  that  way." 

There  is  no  suggestion  that  the  defendant  asked  for  or  received  any 
money  from  these  girls,  or  that  he  expected  to  derive  any  revenue 
from  them;  the  learned  district  attorney  merely  suggesting  that  his 
compensation  was  to  come  by  way  of  a  gratification  of  his  own  lusts, 
which  is  clearly  not  a  legal  consideration.  On  Monday  afternoon, 
the  day  of  the  alleged  crime,  so  the  story  of  these  wayward  girls 
goes,  they  stood  on  a  street  corner,  at  defendant's  suggestion,  while 
the  latter  went  out  and  found  another  fellow  for  them.  It  appears 
tliat  the  defendant  found  his  man,  and  that  the  party  of  four  went 
to  a  Chinese  restaurant,  where  they  had  lunch,  and  then  took  a  trolley 
car  for  Hennessy's.  There  they  repeated  the  exercises  of  the  previ- 
ous evening,  except  that  on  this  second  occasion  the  defendant  regis- 
tered himself  and  Anna  Lufkin  as  husband  and  wife,  leaving  Frances 
Decker  to  the  unknown  man,  and  the  two  latter  occupied  a  room  ad- 
joining that  occupied  by  the  defendant  and  the  I^ufkin  girl.  This 
night  appears  to  be  the  one  designated  in  the  indictment,  though  the 
testimony  includes  the  following  day,  when  it  is  claimed  that  the  party 
returned  to  Albany  and  the  defendant  procured  a  third  man  to  make 
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up  the  quartette.  The  party  had  dinner  at  Keeler's,  and  went  out 
to  Hennessy's,  where  it  was  intended  that  the  defendant  was  to  oc- 
cupy the  room  with  the  Lufkin  girl,  leaving  the  Decker  girl  for  the 
new  man ;  but  it  appears  that  a  quarrel  arose,  the  new  man  deserted 
the  party,  and  the  defendant  occupied  the  bed  with  both  of  these  girls, 
and  at  breakfast  time  had  a  fit,  and  subsequently  the  girls  got  away 
and  went  to  Troy,  where  they  were  soon  afterward  arrested  and  con- 
fined in  an  institution,  and  from  whence  they  came  to  this  prosecu- 
tion. It  is  claimed  that  from  time  to  time  the  defendant  renewed  hif 
suggestion  that  these  girls  should  take  money  from  the  men,  and  it 
is  claimed  that  the  Decker  girl,  the  complainmg  witness,  received  $1 
from  her  companion  of  Monday  night. 

This,  briefly,  is  the  story  told  by  these  girls.  They  are  vague  and 
uncertain  in  the  details,  contradictory  of  each  other,  and  altogether 
the  case,  upon  the  evidence,  is  most  unsatisfactory.  The  statute  pro- 
vides (subdivision  5,  §  2460,  Penal  Law)  that  "no  conviction  shall  be 
had  under  this  section  upon  the  testimony  of  the  female  unless  sup- 
ported by  other  evidence";  and,  while  there  is  a  colorable  support 
in  the  evidence  in  this  case  of  some  of  the  matters  alleged  against  the 
defendant,  it  is  so  utterly  lacking  in  character  that  it  ought  not  to 
stand  as  the  basis  of  the  judgment,  unless  the  supporting  evidence 
goes  to  the  material  portions  of  some  crime  clearly  defined  by  the 
statute.  We  come,  therefore,  to  the  consideration  of  the  statute,  that 
we  may  determine  what  crime  is  charged,  what  are  the  elements  of 
the  crime,  if  it  is  defined  in  the  statute,  and  that  it  was  necessary  to 
have  supported  by  the  evidence.  It  is  difficult  to  pursue  with  patience 
the  conduct  of  the  defendant  and  his  companions;  but  the  defendant 
is  standing  under  a  sentence  of  not  less  than  four  years,  and  not  more 
than  six  years  and  six  months,  with  a  fine  of  $500,  and  he  is  entitled 
here  to  the  protection  of  the  law. 

[1]  Section  2460  of  the  Penal  Law  is  derived  from  chapter  413 
of  the  Laws  of  1906,  entitled : 

"An  act  to  amend  the  Penal  Code,  relative  to  crimes  against  the  person  and 
against  public  decency  and  good  morals  and  designed  to  prevent  compulsory 
prostitution  of  women,  and  the  importation  of  women  from  foreign  countries, 
€t  cetera,  for  immoral  purposes  and  to  provide  penalties  therefor." 

While  it  is  true  that  the  title  of  an  act  is  no  part  of  the  law,  yet 
it  may  be  legitimately  resorted  to  as  an  aid  in  determining  legislative 
intent,  when  that  intent  is  otherwise  somewhat  anibiguor.s  (People  ex 
rel.  Commonwealth  Ins.  Co.  v.  Coleman,  121  N.  Y.  542,  544,  25  N. 
E.  51,  and  authority  there  cited) ;  and  certainly  no  one  will  contend 
that  subdivision  3  of  section  2460  of  the  Penal  Law  is  free  from  such 
ambiguity.  The  act  as  originally  adopted  provided  in  its  first  sub- 
division that: 

"Any  person  who  shall  place  any  female  in  the  charge  or  custody  of  any 
other  person  for  Immoral  purposes  or  in  a  house  of  prostitution  with  Intent 
that  she  shall  live  a  life  of  prostitution ;  or  any  person  who  shall  compel  any 
female  to  reside  with  him  or  with  any  other  person  for  Immoral  purposes, 
or  for  the  purposes  of  prostitution,  or  diall  compel  any  such  female  to  re- 
side in  a  house  of  prostitution  or  compel  her  to  live  a  life  of  prostitution, 
Is  punishable  by  a  fine  of  not  less  than  one  thousand  dollars  nor  more  than 
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Ave  thousand  dollars,  or  by  Imprisonment  for  not  less  then  one  year  nor 
more  than  three  years,  or  by  boUi  such  fine  and  such  imprisonment." 

The  second  subdivision  provided  that: 

"Any  person  who  shall  receive  any  money  or  other  valuable  thing  for 
or  on  account  of  placing  in  a  house  of  prostitution  or  elsewhere  any  female 
for  the  purpose  of  causing  her  to  cohabit  with  any  male  person  or  persons  to 
whom  siie  is  not  married  shall  be  guilty  of  a  misdemeanor." 

The  third  subdivision  provides  that : 

"Any  person  who  shall  pay  any  money  or  other  raluable  thing  to  procure 
any  female  for  the  purpose  of  placing  her  for  Immoral  purposes  in  any  house 
of  prostitution  or  elsewhere  against  her  will,  shall  be  fined  not  less  than 
one  thousand  dollars  nor  more  than  five  thousand  dollars,  and  be  imprison- 
ed for  a  period  not  less  than  one  year,  nor  more  than  three  years." 

Subdivision  4,  which  completes  the  penal  provisions  of  the  original 
act,  provides  that: 

"Every  person  who  shall  knowingly  receive  any  mMiey  or  other  valuable 
thing  for  or  on  account  of  procuring  and  placing  in  the  custody  of  another 
person  for  immoral  purposes  any  woman,  with  or  without  her  consent,  is 
punishable  by  imprisonment  not  exceeding  five  years  and  a  fine  not  ex- 
ceeding one  thousand  dollars." 

[2]  The  above  provisions  were  re-enacted  in  the  Penal  Law  by 
chapter  88  of  the  Laws  of  1909,  without  change,  and  it  must  be  en- 
tirely obvious  that  the  purpose  of  the  Legislature  was  not  to  place 
in  the  hands  of  two  or  more  prostitutes,  voluntarily  accompanying 
one  or  more  men  upon  a  night's  debauch,  the  power  to  blackmail  these 
erring  brothers,  under  threat  of  a  term  in  state  prison,  but  rather  to 
reach  and  punish  those  conscienceless  vampires  who  make  merchan- 
dise of  the  passions  of  men.  The  legislation  dealt  with  the  systematiz- 
ing of  prostitution  and  concubinage  upon  a  commercial  basis ;  it  sought 
to  prevent  prostitution  and  concubinage  as  a  business,  and  had  no 
connection  whatever  with  any  merely  individual  cases  of  sexual  in- 
dulgence. The  statute  was,  as  its  title  indicated,  directed  against  crimes 
"against  public  decency  and  good  morals  and  designed  to  prevent  the 
compulsory  prostitution  of  women,"  and  the  sections  of  the  Penal 
Code  and  of  the  Penal  Law,  which  have  carried  these  and  other 
provisions  hereinafter  to  be  considered,  have  always  been  headed, 
"Compulsory  Prostitution  of  Women."  The  letter  and  spirit  of  the 
original  statute  sought  to  protect  women  against  "compulsory  prosti- 
tution"— against  a  system  which,  by  the  use  of  money  and  other  val- 
uable considerations,  it  was  believed,  was  enabled  to  largely  coerce  and 
control  the  will  of  unfortunate  women.  It  was  directed  against  a 
system;  it  dealt  with  permanent  conditions,  not  with  individual  and 
voluntary  associations,  however  disgusting. 

[3]  The  first  section  shows  the  purpose;  it  was  provided  that  "any 
person  who  shall  place  any  female  in  the  charge  or  custody  of  any 
other  person  for  immoral  purposes,  or  in  a  house  of  prostitution  with 
intent  that  she  shall  live  a  life  of  prostitution,"  shall  be  punished  as 
prescribed.  She  must  be  placed  in  "a  house  of  prostitution  with  the 
intent  that  she  shall  live  a  life  of  prostitution"  in  order  to  be  within 
the  protection  of  the  original  statute.    The  mere  taking  of  a  female 
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to  a  house  of  prostitution  by  a  man  and  remaining  with  her  overnight, 
or  for  any  period,  would  not  constitute  the  offense ;  it  would  require 
in  addition  that  she  be  placed  there  with  the  intent  that  she  should 
"live  a  life  of  prostitution,"  and  it  is  well  understood  that  mere  mere- 
tricious relations  with  one  man  do  not  constitute  prostitution.  People 
ex  rel.  Howey  v.  Warden,  etc.,  207  N.  Y.  354,  359,  363,  101  N.  E. 
167,  and  authority  there  cited.  The  other  sections  merely  relate  to 
the  supposed  features  of  the  system  against  which  the  legislation  was 
directed,  and  the  whole  act  .contemplated  that  there  should  be  an  ele- 
ment of  force  or  consideration  operating  as  a  coercive  power,  as  dis- 
tinguished from  the  individual  acts  of  men  and  women  acting  along 
the  lines  of  their  particular  inclinations. 

[4]  That  the  Legislature  did  not  contemplate  a  departure  from 
the  spirit  of  the  act  is  evidenced  by  the  fact  that  in  the  revision  of 
the  section  in  1910  (chapter  618,  Laws  of  1910)  the  amending  act 
was  ^titled  "An  act  to  amend  the  penal  law  in  relation  to  compulsory 
prostitution  of  women,"  and  the  act  is  to  be  understood  in  connec- 
tion with  its  history  and  purposes.  No  one  subdivision  is  to  be  picked 
out  and  literally  applied  as  the  district  attorney,  or  even  the  parties, 
may  suppose  it  to  read;  but  the  entire  section,  relating  to  one  gen- 
eral subject,  is  to  be  read  and  interpreted.  It  is  a  well-settled  rule  of 
statutory  construction  that  an  original  statute  with  all  its  amendments 
must  be  read  together  and  viewed  as  one  act  passed  at  the  same  time 
(Lyon  v.  M.  R.  Co.,  142  N.  Y.  298,  303,  37  N.  E.  113,  25  L.  R.  A. 
402,  and  authority  there  cited),  and  so  we  are  to  give  such  construction 
to  subdivision  3  of  the  act,  under  which  this  indictment  was  found, 
as  the  act,  considered  as  a  whole,  suggests.  The  title  of  the  act  being 
in  harmony  with  the  title  of  the  original  act,  which  made  the  matter 
of  "compulsory  prostitution  of  women"  the  keynote  of  the  statute, 
it  is  clear  that  we  should  look  to  find  the  two  enactments  designed  to 
accomplish  the  same  general  purpose,  and  the  section  of  the  Penal 
Law  imposing,  as  it  does,  severe  penalties,  should  be  construed  like 
other  penal  laws.  Its  scope  should  not  be  enlarged  by  construction 
or  implication,  and  the  courts  should  not  impose  the  penalty  except 
in  cases  where  the  plain  language  of  the  section  requires  it.  Whitaker 
V.  Masterson,  106  N.  Y.  277,  280,  12  N.  E.  604,  and  authorities  there 
cited. 

[5]  It  is  quite  plain  from  a  reading  of  the  act  of  1910,  now  con- 
stituting section  2460  of  the  Penal  Law,  that  it  was  designed  to 
more  fully  comply  with  the  title  of  the  original  act,  which  declared 
that  it  was  "designed  to  prevent  compulsory  prostitution  of  women, 
and  the  importation  of  women  from  foreign  countries,  et  cetera,  for 
immoral  purposes";  for  we  find  the  first  section  dealing  with  the 
"importation  of  women  and  girls  into  this  state  or  the  exportation 
of  women  and  girls  from  this  state  for  immoral  purposes,"  where  it 
was  entirely  lacking  in  the  original  act,  except  for  the  suggestion  in 
the  title.  Such  importation  or  exportation  is  prohibited,  and  it  is 
further  provided  that: 

"Whoever  shall  Induce,  entice  or  procure,  or  attempt  to  induce,  entice  or 
procure,  to  come  Into  this  state  or  to  go  from  the  state,  any  -^oman  or  ^rl  for 
the  purpose  of  prostitution  or  concubinage,  or  for  any  other  immoral  iKtr- 
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pose,  or  to  enter  any  bouse  of  prostitution  in  tills  state,  or  any  one  who  shall 
aid  any  such  woman  or  girl  in  obtaining  transportation  to  or  within  tliis 
state,  shall  be  deemed  guilty  of  a  felony,"  eta 

Here  the  language  "induce,  entice  or  procure  *  *  *  to  come 
into  this  state  or  to  go  from  the  state,  any  woman  or  girl  for  the 
purpose  of  prostitution  or  concubinage,  or  for  any  other  immoral 
purpose,  or  to  enter  any  house  of  prostitution  in  this  state,"  is  ap- 
propriate for  the  purpose  for  which  it  was  intended.  It  does  not 
deal  with  the  problem  of  compulsory  prostitution  of  women,  but  with 
the  "importation  of  women  from  foreign  countries,  et  cetera,  for  im- 
moral purposes,"  and  makes  any  of  the  enumerated  agencies  or  pur- 
poses a  felony.  It  is  not  concerned  with  any  element  of  coercion ;  it 
is  dealing  with  women  who  are  brought  into  the  state,  or  taken  out 
of  it,  for  immoral  purposes;  it  makes  commerce  in  immorality,  with 
or  without  the  consent  of  the  women,  a  felony;  the  penalty  is  de- 
nounced against  any  one  who  "shall  aid  any  such  woman  or  girl  in 
obtaining  transportation  to  or  within  this  state,"  and  undoubtedly 
supplies  a  defect  in  the  original  enactment,  as  indicated  by  its  title. 

The  second  subdivision  is  in  many  respects  the  same  as  subdivision 
1  of  the  original  act,  though  slightly  expanded  in  language.  It  pro- 
vides : 

"Any  person  who  shall  place  any  female  in  the  charge  or  custody  of  any 
other  person  for  immoral  purposes  or  in  a  house  of  prostitution  or  elsewhere 
with  intent  that  she  shall  'live  a  life  of  prostitution ;  or  any  person  who  shall 
compel  or  rfiall  Induce,  entice  or  procure,  •  •  •  or  compel  any  female 
to  reside  with  him  or  with  any  other  person  for  immoral  punxwes,  or  for  the 
purposes  of  prostitution,  or  shall  compel  or  attempt  to  Induce,  entice,  pro- 
cure or  compel  any  such  female  to  reside  in  a  house  of  prostitution,  or  compel 
or  attempt  to  induce,  entice,  procure  or  compel  her  to  live  a  life  of  prostitu- 
tion shall  be  guilty  of  a  felony,"  etc. 

This  clearly  deals  with  the  title  subject  of  both  acts,  with  the  "com- 
pulsory prostitution  of  women";  and  it  is  to  be  observed  that  it  all 
deals  with  a  permanent  condition,  as  distinguished  from  incidental 
concessions  to  lasciviousness.  It  is  when  the  woman  is  placed  in  the 
custody  or  charge  of  another  person  "for  immoral  purposes  or  in  a 
house  of  prostitution  or  elsewhere  with  the  intent  that  she  shall  live 
a  life  of  prostitution,"  or  when  any  person  shall  "compel  or  shall 
induce,  entice  or  procure  *  *  *  any  female  to  reside  with  him 
or  with  any  other  person  for  immoral  purposes,  or  for  the  purposes 
of  prostitution,"  and  like  cases,  that  the  penalty  is  denounced  against 
any  such  person,  and  we  are  to  bear  in  mind  that  prostitution  is  not 
a  mere  meretricious  relation  with  a  single  individual,  but  "common, 
indiscriminate,  meretricious  commerce  with  men."  People  ex  rel. 
Howey  v.  Warden,  etc.,  207  N.  Y.  354,  363,  101  N.  E.  167.  It  is 
when  the  conduct  takes  on  a  permanent  character,  when  the  active 
party  dominates  and  dedicates  the  life  of  a  woman  to  immorality,  that 
the  law  imposes  the  severe  penalty  of  "imprisonment  for  not  less  than 
two  years  nor  more  than  twenty  years  and  by  a  fine  not  exceeding 
five  thousand  dollars."    Subdivision  2,  §  2460. 

This  subdivision  takes  care  of  the  case  of  a  woman  who  is  placed 
"in  a  house  of  prostitution  or  elsewhere  with  intent  that  she  shall 
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live  a  life  of  prostitution,"  it  provides  for  the  case  of  a  woman  who 
is  compelled  or  induced  to  reside  with  the  person  acting  or  "with  any 
other  person  for  immoral  purposes,  or  for  the  purposes  of  prostitu- 
tion," and  it  likewise  denounces  a  penalty  against  any  one  who  shall 
"compel  or  attempt  to  induce,  entice  or  procure  or  compel  any  such 
female  to  reside  in  a  house  of  prostitution  or  to  compel  or  attempt 
to  induce,  entice,  procure  or  compel  her  to  live  a  life  of  prostitution" ; 
and  it  would  be  very  remarkable  if  the  Legislature,  in  revising  the 
original  act  in  relation  to  the  "compulsory  prostitution  of  women," 
should,  in  the  very  next  subdivision,  provide  exactly  the  same  penalty 
for  a  lesser  degree  of  compulsion.  All  of  the  provisions  of  this  par- 
ticular subdivision  suggest  the  use  of  force;  it  is  where  the  woman 
is  compelled,  induced,  or  enticed — ^where  she  is  subjected  to  the  coercion 
of  the  system  or  to  the  individual  will  of  some  dominating  person — 
that  the  Legislature  has  provided  the  penalty  above  quoted.  Yet  the 
next  subdivision  repeats  tiie  penalty  for  "anjr  person  who  shall  induce, 
entice  or  procure,  or  attempt  to  induce,  entice  or  procure  any  woman 
or  girl  for  the  purpose  of  prostitution  or  concubinage,  or  for  any 
other  immoral  purpose,  or  to  enter  any  house  of  prostitution  in.  this 
state" — a  proposition  entirely  at  war  with  that  of  the  first  clause  of 
the  second  subdivision,  which  requires,  as  a  condition  of  the  penalty, 
that  the  woman  shall  be  placed  "in  a  house  of  prostitution  or  elsewhere 
with  intent  that  she  shall  live  a  life  of  prostitution." 

[8]  Obviously  the  Legislature  never  intended  to  provide  exactly 
the  same  penalty  for  inducing,  enticing,  or  procuring  a  woman  to 
enter  "any  house  of  prostitution  in  this  state,"  that  it  had  already 
denounced  against  one  who  had  placed  a  woman  in  a  house  of  prosti- 
tution with  the  intent  that  she  should  live  a  life  of  prostitution ;  and 
we  must  lode  farther  for  the  true  construction  of  subdivision  3.  We 
think  this  is  a  case  where  the  statute,  obviously  a  patchwork  affair, 
is  subject  to  the  rule  that  words  which  fail  to  have  any  useful  pur- 
pose may  be  eliminated  in  arriving  at  the  intent  of  the  Legislature. 
Riggs  V.  Palmer,  115  N.  Y.  506,  22  N.  E.  188,  5  L.  R.  A.  340,  12 
Am.  St.  Rep.  819.  If  we  read  subdivision  3  that  "any  person  who 
shall  induce,  entice  or  procure,  or  attempt  to  induce,  entice  or  pro- 
cure, any  woman  or  girl  for  the  purpose  of  prostitution  or  concubinage, 
or  for  any  other  immoral  purpose,  to  enter  any  house  of  prostitution 
in  this  state,  shall  be  deemed  guilty  of  a  felony,"  etc.,  we  have  a 
rational  provision  in  reference  to  women  within  the  state,  in  harmony 
with  a  like  provision  in  the  first  subdivision.  The  first  subdivision, 
dropping  the  botchy  and  immaterial  provisions,  so  far  as  this  discus- 
sion is  concerned,  provides  that : 

"The  Importation  of  women  and  girls  Into  this  state  •  •  •  for  Immoral 
purposes  is  hereby  prohibited,  and  whoever  shall  induce,  entice  or  procure,  or 
attempt  to  induce,  entice  or  procure,  to  come  into  this  state  •  •  •  any 
woman  or  girl  for  the  purpose  of  prostitution  or  concubinage,  or  for  any 
other  Immoral  purpose,  or  to  enter  any  bouse  of  prostitution  in  this  state,  or 
any  one  who  shall  aid  any  such  woman  or  girl  in  obtaining  transportation  to 
or  within  this  state,  shall  l>e  deemed  guilty,"  etc. 

Here  the  penalty  is  prescribed  for  those  who  "induce,  entice  or 
procure"  women  to  come  into  this  state  for  any  of  these  immoral  pur- 
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poses ;  the  offense  is  not  for  procuring  a  woman  to  enter  a  house  of 
prostitution,  but  for  inducing,  enticing,  or  procuring  her  to  come  from 
without  the  state  for  the  purpose  of  prostitution  or  concubinage,  or 
to  enter  any  house  of  prostitution  in  this  state,  or  other  immoral  pur- 
pose. 

[7]  Subdivision  3,  on  the  other  hand,  deals  with  women  or  girls  who 
are  already  within  the  state,  and  as  to  these  "any  person  who  shall 
induce,  entice  or  procure  *  *  *  any  woman  or  girl  for  the  pur- 
pose of  prostitution  or  concubinage  or  for  any  other  immoral  pur- 
pose" to  enter  any  house  of  prostitution  in  this  state,  is  properly  made 
subject  to  the  same  penalty  as  that  prescribed  by  subdivision  2;  for 
it  is  essentially  the  same  offense  as  placing  a  wwnan  in  a  house  of 
prostitution  with  the  intent  that  she  shall  live  a  life  of  prostitution. 
It  is  the  intent  with  which  a  woman  or  girl  is  brought  into  the  state, 
or  is  induced,  enticed,  or  procured  to  enter  a  house  of  prostitution, 
which  gives  the  gravamen  of  the  crime. 

Any  other  construction  of  subdivision  3  would  make  it  a  felony  for 
any  one  to  induce  a  woman  or  girl  to  enter  a  house  of  prostitution, 
no  matter  what  the  occasion,  and  there  are  many  good  and  noble 
women  who  are  daily  induced  to  enter  places  of  this  character  in 
carrying  on  the  many  charitable  and  philanthropic  enterprises  which 
are  to-day  engaging  the  attention  of  the  civilized  world.  It  is  not  the 
entering  of  a  house  of  prostitution  in  and  of  itself  which  constitutes 
the  offense,  but  the  entering  of  a  house  of  prostitution  for  the  pur- 
pose of  prostitution  or  other  immoral  purpose  by  the  inducement  of 
a  third  person,  which  constitutes  the  crime,  and  this  is  distinct  from 
the  question  of  whether  any  money  or  other  valuable  consideration 
is  involved.  The  purpose  of  the  statute  is  to  protect  women  against 
all  forms  of  "compulsory  prostitution,"  and  it  very  properly  recog- 
nizes the  fact  that  a  woman  who  is  induced  to  enter  a  house  of  pros- 
titution for  the  purpose  of  prostitution  or  other  immorality  is  brought 
within  a  coercive  influence  which  is  calculated  to  induce  a  life  of 
prostitution,  such  as  is  denounced  in  the  second  subdivision. 

This  view  of  the  statute  is  made  clearer  by  the  subsequent  provi- 
sions; subdivision  4  providing  that  "any  person  who  shall  receive 
any  money  or  other  valuable  thing  for  or  on  account  of  placing  in 
a  house  of  prostitution  or  elsewhere  any  female  for  the  purpose  of 
causing  her  to  cohabit  with  any  male  person  or  persons  to  whom  she 
is  not  married  shall  be  guilty  of  a  felony,"  and  subdivision  5  enacting 
that  "any  person  who  shall  pay  any  money  or  other  valuable  thing  to 
procure  any  female  for  the  purpose  of  placing  her  for  immoral  pur- 
poses in  any  house  of  prostitution  or  elsewhere,  with  or  without  her 
consent,  shall  be  guilty  of  a  felony,"  etc.  Likewise  it  is  provided  in 
subdivision  6  that : 

"Any  person  who  shall  knowingly  receive  any  money  or  other  valuable 
thing  tor  or  on  account  of  procuring  and  placing  In  the  custody  of  another 
IKirson  for  immoral  purposes  any  woman,  with  or  without  her  consent,  shall 
be  guilty  of  a  felony,"  etc. 

It  will  thus  be  seen  that,  by  merely  dropping  out  the  word  "or" 
from  the  third  subdivision,  we  have  a  complete  and  harmonious  scheme 
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calculated  to  discourage  "compulsory  prostitution  ot  women,"  and 
that  with  the  word  placed  as  it  is  in  that  section  it  becomes  absurd 
and  unreasonable,  and  we  are  bound,  therefore,  to  read  the  act  as  it 
was  intended.  This  requires  a  holding  that  the  facts  necessary  to 
constitute  the  crime  denounced  by  the  third  subdivision  would  re- 
quire that  the  defendant  should  have  induced,  enticed,  or  procured 
the  complaining  witness  to  enter  a  house  of  prostitution  for  the  pur- 
pose of  prostitution  or  other  immorality,  and  no  such  facts  are  al- 
lied or  proved.  The  indictment  charges  the  defendant  with  having 
"feloniously"  induced  and  procured  Frances  Decker  for  the  pur- 
pose of  prostitution,  which  is  not  made  a  felony,  and  that  he — 

"did  advise  ber  to  have  unlawful  seraal  intercourse  for  money  with  men, 
and  did  feloniously  induce  and  procure  her  to  have  unlawful  sexual  inter- 
course for  money  with  a  man  whose  name  to  this  g^rand  Jury  is  unknown, 
and  whom  he  brought  to  her  for  that  purpose." 

The  statute  under  consideration  does  not  make  this  a  crime.  There 
is  nothing  in  the  statute  dealing  with  the  case  of  one  male  being 
bringing  another  male  being  to  a  common  prostitute  for  immoral  pur- 
poses, and  this  seems  to  be  the  sum  of  the  defendant's  offending.  He 
appears  to  have  become  the  agent  of  these  two  girls  to  bring  men  to 
them,  and  the  fact,  if  it  be  a  fact,  that  he  advised  them  to  take  money 
from  these  men,  does  not  brin^  it  within  the  letter  or  the  spirit  of  the 
statute  here  under  consideration.  It  would  have  been  a  crime  for 
the  defendant  to  take  money  for  procuring  either  of  these  girls  to  be 
placed  in  the  custody  of  any  one  of  the  various  men  who  were  called 
in  for  immoral  purposes ;  but  this  is  not  charged.  There  is  merely 
an  effort  to  give  the  character  of  prostitution  to  the  conduct  of  the 
group  by  alleging  that  the  defendant  induced  the  girls  to  demand 
money ;  but  it  constitutes  no  part  of  the  offense  with  which  the  stat- 
ute deals,  and,  if  all  of  the  matters  alleged  and  testified  to  were  true, 
it  would  not  bring  the  defendant  within  the  intent  of  the  law  as  laid 
down  in  subdivision  3  of  section  2460  of  the  Penal  Law,  or  any  other 
part  of  that  section,  though  he  mi^ht  come  within  the  provisions  of 
section  1148  of  the  Penal  l,aw,  which  makes  it  a  misdemeanor  for — 

"every  male  person  who  lives  wholly  or  in  part  on  the  earnings  of  prostitu- 
tion, or  who  in  any  public  place  solicits  for  Immoral  purposes." 

In  this  view  of  the  case  it  is  not  necessary  to  follow  the  disgusting 
details  of  the  nights  of  dissipation;  it  is  enough  tliat  the  indictment 
does  not  charge  a  crime  as  defined  by  section  2460  of  the  Penal 
Law.  "Every  criminal,  however  vile,"  say  the  court  in  People  v. 
Plath,  100  N.  Y.  590,  597,  3  N.  E.  790,  794  (53  Am.  Rep.  236),  "has 
a  right  to  require  that  the  elements  of  his  offense  shall  be  clearly  de- 
fined by  law  and  established  by  legal  proof  before  he  can  be  convicted 
thereof,  and  until  then  he  may  safely  assert  his  immunity  from  pun- 
ishment for  any  offense  which  is  not  thus  defined  and  proved.  The 
defendant  in  this  case  is  entitled  to  the  same  presumption  of  innocence 
which  prevails  in  other  cases,  and  we  are  constrained  to  say  that  evi- 
dence has  not  been  given  here  rebutting  such  presumption." 

The  judgment  appealed  from  should  be  reversed,  and  the  prisoner 
discharged ;  the  indictment  failing  to  charge  any  crime. which  is  clearly 
defined  by  law.    All  concur,  except  HOWARD,  J.,  dissenting. 
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(91  Mlsa  Bep.  151) 

BRAHAM  V.  BRAHAM. 

(Supreme  CSourt,  Special  Term,  New  York  County.    March,  1915.) 

Divorce  <8=>76 — Process — Ihdorssment  on  Summons. 

Code  Civ.  Proc.  §  1774,  making  It  necessary  In  certain  cases  to  indorse 
upon  the  summons  In  a  matrimonial  action  the  nature  of  such  action  in 
order  to  render  Judgment  therein  upon  default,  does  not  apply  In  a  di- 
vorce suit,  where  the  summons  and  also  the  complaint  are  personally 
served  upon  the  defendant  while  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §§  247-250,  255; 
Dec.  Dig.  <S=5>76.] 

Suit  by  Frances  B.  Braham  against  Joseph  E.  Braham.  On  appli- 
cation by  plaintiff  to  have  order  of  discontinuance  vacated.  Applica- 
tion granted. 

R.  S.  King,  of  Brooklyn,  for  plaintiflE. 

GOFF,  J.  When  the  case  was  called  for  trial,  the  clerk  of  the 
court  called  to  the  attention  of  the  justice  presiding  that  the  summons 
which  had  been  filed  with  the  complaint  in  the  clerk's  office  did  not 
bear  the  inscription,  "Action  for  a  divorce,"  in  conformity  with  the 
rules  and  the  practice  observed  in  the  clerk's  office.  Thereupon  per- 
mission was  given  to  the  plaintiff's  attorney  to  discontinue  the  action, 
without  prejudice  to  the  commencement  of  a  new  action  wherein  he 
could  comply  with  the  rule.  On  that  direction  an  order  for  such  dis- 
continuance was  made  and  entered.  The  attorney  now  makes  applica- 
tion to  have  that  order  vacated,  and  that  the  case  be  restored  to  the 
calendar  for  trial. 

The  ground  of  this  application  is  that,  inasmuch  as  the  proof  of 
service  showed  the  defendant  to  have  been  perscMially  served  with 
the  summons  and  complaint  together  within  this  state,  it  was  not  neces- 
sary to  inscribe  the  words  "Action  for  a  divorce"  upon  said  summons. 
It  appears  that  there  has  arisen  in  the  clerk's  office  a  practice  requir- 
ing the  summons  in  all  actions  for  divorce  to  bear  the  quoted  inscrip- 
tion, under  the  authority  purporting  to  be  derived  from  section  1774 
of  the  Code  of  Civil  Procedure.  The  pertinent  provisions  of  said 
section  are  as  follows: 

"In  an  action  brought  as  prescribed  in  this  title,  a  final  judgment  shall 
not  be  rendered  In  favor  of  the  plaintiff  upon  the  defendant's  default  in 
appearing  or  pleading,  unless  either  the  summons  and  a  copy  of  the  complaint 
were  personally  served  upon  the  defendant;  or  the  copy  of  the  summons  de- 
livered to  the  defendant,  upon  personal  service  of  the  summons,  or  delivered 
to  him  without  the  state,  or  published,  pursuant  to  an  order  for  that  purpose, 
obtained  as  prescribed  in  chapter  fifth  of  this  act,  contains  the  following 
words,  or  words  to  the  same  effect,  legibly  written  or  printed  upon  the 
face  thereof,  to  wit:  'Action  to  annul  a  marriage;'  'Action  for  a  divorce:'  or 
'Action  for  a  separation ;'  according  to  the  article  of  this  title  onder  which 
the  action  Is  brought.  Where  the  summons  Is  personally  served,  but  a  copy 
of  the  complaint  is  not  served  therewith,  or  where  a  copy  of  the  summons  and 
copy  of  the  complaint  are  delivered  to  the  defendant  without  the  state,  the 
certificate  or  aflidavlt  proving  service  must  affirmatively  state,  in  the  body 
thereof  that  such  an  inscription,  setting  forth  a  copy  thereof,  was  so  written 
or  printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the  defend- 
ant." 
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As  I  read  and  interpret  these  provisions,  two  dasses  of  cases  are 
provided  for:  (1)  Where  the  summons  and  complaint  together  are 
personally  served  upon  the  defendant  within  the  state ;  (2)'  where  oth- 
er facts  exist  which  might  be  (a)  personal  service  of  the  summons 
alone  (without  the  cmnpJaint)  within  the  state;  (b)  service  without 
the  state ;  and  (c)  service  by  publication.  In  the  first  case  no  inscrip- 
tion is  necessary.  In  the  second  case  and  its  subdivisions,  or,  in  other 
words,  in  any  possible  case  other  than  case  (1),  the  inscription  is  neces- 
sary for  a  binding  final  judgment.  The  second  sentence  above  quoted 
relates  entirely  to  the  proper  statements  in  the  certificate  or  affidavit 
proving  service.  I  have  been  unable  to  discover  any  reported  opin- 
ion construing  the  exact  meaning  of  this  Code  section.  In  Throop's 
New  York  Code  of  Civil  Procedure,  1882,  the  note  to  this  section  is 
as  follows: 

"New;  prepared  to  guard  against  one  of  the  most  flagrant  and  frequent 
Impositions  practiced  upon  the  defendant  in  matrimonial  causes.  A  dis- 
tinguished Justice  of  the  Supreme  Court,  who  has  furnished  some  valuable 
suggestions  for  the  Improvement  of  previous  chapters  of  this  act,  has  sug- 
gested that  a  remedy  be  provided  for  this  abuse,  remarking  forcibly  that  'our 
divorce  business  is  disgraceful.'  The  remedy  in  this  section,  If  it  will  not  be 
effectual  to  guard  against  all  such  cases,  will  at  least  serve  as  a  powerful 
check  to  their'  multlpUcati<m ;  and  the  power,  which  the  judges  have,  to 
provide  further  remedies  in  the  general  rules,  should  be  sufficient,  with  the 
aid  of  this  section,  to  put  an  entire  stop  to  such  practices." 

In  Rudolph  v.  Rudolph,  12  N.  Y.  Supp.  81,  Hatch,  J.,  in  the  first 
sentence  of  his  opinion,  emphasizes  that  the  case  before  him  arose 
where  the  action  "was  commenced  by  the  service  of  a  summons  un- 
accompanied by  a  complaint."    He  adds  (pages  81,  82) : 

"This  section  Is  new,  and  its  object,  as  stated  by  Mr.  Throop  tn  Ma  note  to 
the  section,  is  'to  guard  against  one  of  the  most  flagrant  and  frequent  Imposi- 
tions practiced  upon  the  defendant  In  matrimonial  causes.'  This,  In  connec- 
tion with  Supreme  Court  rules  18,  39,  and  77,  shows  the  determination  of 
the  codiflers,  Legislature,  and  courts  to  prevent  fraud  and  Imposition  upon 
parties  and  by  parties  upon  the  court.  When  this  fully  is  met  the  purpose  is 
accomplished,  and  when  the  court  can  see  in  the  given  case  that  what  was 
designed  has  been  done,  it  should,  if  possible,  give  efCect  to  the  action,  even 
though  form  be  transgressed,  if  substance  remains  intact.  *  *  *  The  in- 
dortement  upon  thit  tummons  clearly  apprised  dejeniant  of  the  oharacter  of 
the  action  which  icaa  commenced  againgt  him,  and  in  thi»  respect  it  ac- 
complished the  ervd  which  the  statute  aimed  ai." 

This  case  merely  held  that  the  indorsement  on  the  summons  of  the 
words  "Action  for  a  divorce,"  when  the  action  was  for  a  separation, 
was  sufficient.  In  Cumming  &  Gilbert's  Official  Court  Rules,  1910,  a 
note  on  page  98  reads: 

"It  Is  provided  in  section  1774  of  the  Code  of  Civil  Procedure  that  where 
the  summons  in  an  action  to  apnul  a  marriage,  for  divorce,  or  separation  Is 
personally  served,  hut  a  copy  of  the  complaint  is  not  served  theretoUh,  or 
where  a  copy  of  the  summons  and  a  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  at&davit  proving  service 
must  artirmatively  state  in  the  body  thereof  that  the  words  'Action  to  annul 
a  marriage,'  'Action  for  a  divorce,'  or  'Action  for  a  separation'  are  written 
or  printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the  defend- 
ant" 
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See,  also,  Nichol's  Practice,  1904,  p.  724;  Wait's  New  York  Prac- 
tice, 1762,  1763;  3  Rumsey's  Practice,  257,  258. 

It  cannot  be  questioned  that  the  purpose  of  this  Code  provision  was 
to  give  the  defendant  notice  of  the  nature  of  the  action  brought  against 
him.  This  he  could  not  get  from  the  summoas  alone,  unless  the  in- 
scription provided  for  were  placed  upon  the  summons.  This  he  could 
get  where  the  summons  and  complaint  were  served  together,  because 
the  complaint  would  speak  for  itself. 

So  much  for  the  authorities  upon  the  subject  and  the  reason  under- 
lying the  provision.  But  an  analysis  of  the  language  of  the  section 
leads  to  the  same  conclusion.  The  wording,  "a  final  judgment  shall 
not  be  rendered  *  *  *  upon  the  defendant's  default  *  *  * 
unless  either  the  summons  and  a  copy  of  the  complaint  were  personally 
served  upon  the  defendant,"  is  a  complete  affirmative  legal  rule.  It 
means,  as  it  says,  that  personal  service  of  the  summons  and  complaint 
upon  the  defendant  is  sufficient  for  final  judgment  upon  default.  From 
the  following  parts  of  the  section  it  is  apparent  that  such  service  must 
be  within  the  state.  The  presence  of  the  word  "either"  only  adds  to 
the  force  of  this  interpretation,  because  for  the  alternative  provision 
following  the  word  "or"  the  special  provision  for  inscription  is  made. 
Furthermore,  a  semicolon  precedes  the  word  "or."  But,  even  if  the 
semicolon  were  a  comma,  I  cannot  see  that  the  meaning  would  be 
changed. 

Again,  it  is  noteworthy  that  the  word  "contains,"  later  in  the  sen- 
tence, is  in  the  singular.  If  the  phrase  "summons  and  a  copy  of 
the  complaint"  were  its  antecedent,  the  plural  would  be  necessary 
for  accuracy  of  expression.  From  the  language  of  the  Code  section, 
from  the  obvious  intent  of  the  Legislature,  and  from  the  incidental 
suggestions  in  the  text-books  and  authorities,  I  am  of  the  opinion  that 
in  a  matrimonial  action  in  this  state,  where  the  summons  and  com- 
plaint are  personally  served  upon  the  defendant  within  the  state,  final 
judgment  on  default  may  be  entered,  if  the  proof  is  otherwise  suffi- 
cient, whether  or  not  the  inscription  provided  for  in  other  cases  ap- 
pears upon  the  face  of  the  summons. 

I  therefore  grant  the  application  of  plaintiff's  attorney,  and  direct 
the  vacation  of  the  previous  order  of  discontinuance  in  tiiis  case,  and 
the  restoration  of  the  case  to  the  calendar  for  trial. 

Application  granted. 


(91  Misc.  Rep.  73) 

WESTERN  NEW  YORK  WATER  CO.  v.  CITY  OF  mAGARA  FALLS  et  aL 

(Supreme  Court,  Equity  Term,  Niagara  County.    May,  1915.) 

1.  Eminent  Domain  ®=384 — Ripakian  Rights — Compensation. 

While  riparian  owners  do  not  own  the  water  of  navigable  streams,  each 
is  entitled  to  reasonable  use  of  the  water,  not  lessening  the  flow;  and 
such  rights  are  constitutional  property  rights,  of  which  the  owners  can- 
not be  deprived  without  Just  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §f  227- 

230;   Dec.  Dig.  <3=84.] 
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2.  NAVioABtB  Watsbs  «=»40 — Rights  or  Ripabian  Owneb — Injunction. 

Where  a  rlimrlan  proprietor  cannot  protect  his  rights  without  multi- 
plicity of  suits,  or  there  is  danger  that  a  wrongful  use  will  ripen  into 
a  prescrlptlre  right,  equity  will  afford  injunctive  relief. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  8  245; 
Dec.  Dig.  «=940.] 

3.  Navigable  Waters  i3=>40 — Pollution  of  Stbeams — Right  to  Injunction. 

The  defendant  city  had  an  Intake  about  2,000  feet  from  the  shore, 
whence  It  led  the  water  to  Its  filtration  plant.  The  water,  after  filtra- 
tion, was  used  to  supply  the  municipality,  and  much  of  the  filtered  water 
was  used  to  clean  the  filter,  from  which  large  quantities  of  Impurities  in 
■  solid  and  offensive  form  were  washed  Into  the  stream  above  plaintifTs 
Intake.  PlalntifiF  h^d  a  state  and  dty  franchise  to  take  water  from  the 
stream  to  supply  the  Inhabitants  of  the  city.  Held,  that  the  defendants' 
acts  were  continuing  trespasses,  which  would  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  {  245; 
Dec.  Dig.  «=940.] 

4.  Municipal   Cobpobationb   *=>838 — Pollutiok   of   Streams — Rights   of 

municipaxitt. 

A  municipality  is  not  entitled  to  discharge  offensive  matter  from  its 
filter  plant  into  a  navigable  river,  where  the  plan  of  the  plant  was  not 
approved  by  the  state  board  of  water  supply,  where  no  certificate,  as 
required  by  Public  Health  Law  (Consol.  Laws,  c.  45)  {  76,  had  been  ob- 
tained, and  no  permit  from  the  War  Department  liad  been  obtained  ac- 
cording to  Act  Cong.  March  3,  189&,  c.  425,  |  13,  30  Stat  U52  (U.  S. 
Comp.  St  1913,  §  9918). 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  t 
1787;   Dec  Dig.  «=>838.] 

6.  Corpobations  €=»581— Consolidation — Right  to  Question. 

Only  the  state  may  question  the  validity  of  the  merger  of  two  corpora- 
tions. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §S  2322-2329; 
Dec.  Dig.  <S=>5S1.] 

Action  by  the  Western  New  York  Water  Company  against  the  City 
of  Niagara  Falls  and  others.    Decree  for  plaintiff. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo  (Edward  H.  Letch- 
worth,  of  Buffalo,  of  counsel),  for  plaintiff. 

Augustus  Thibaudeau,  of  Niagara  Falls  (Morris  Cohn,  Jr.,  of  Ni- 
agara Falls,  of  counsel),  for  defendants  water  commissioners. 

Firniun  G.  Anderson,  of  Niagara  Falls  (Morris  Cohn,  Jr.,  of 
Niagara  Falls,  of  coxmsel),  for  defendant  city  of  Niagara  Falls. 

LAUGHLIN,  J.  This  is  a  suit  in  equity" to  enjoin  the  city  of  Niag- 
ara Falls  and  its  board  of  water  commissioners  from  discharging  the 
waste  effluent  from  tlie  municipal  filtration  plant  into  the  Niagara 
river  above  the  intake  of  the  Niagara  Falls  Power  Company,  from 
which  as  lessee  the  plaintiff  receives  and  distributes  water  for  drinking 
and  other  domestic  uses  to  a  large  number  of  the  inhabitants  of 
the  city  of  Niagara  Falls. 

The  plaintiff  has  a  franchise  from  the  Legislature  of  this  state  and 
from  the  former  village  of  Niagara  Falls  to  supply  the  inhabitants 
of  said  former  village  with  pure  and  wholesome  water,  and  the  source 
of  its  supply  is  designated  in  its  franchise  from  the  village  as  the  Niag- 
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ara  river.  The  plaintiff  is  also  the  lessee  and  in  possession  of  lands 
on  the  bank  of  the  river  under,  riparian  owners,  and  as  such  is  entitled 
to  the  rights  of  a  riparian  owner  with  respect  to  the  waters  of  the 
river.  See  Rathbone  v.  McConnell,  20  Barb.  311,  affirmed  21  N.  Y. 
466;  Bly  v.  Edison  Elec.  111.  Co.,  172  N.  Y.  1,  64  N.  E.  745,  58  L.  R. 
A.  500.  The  defendants  also  maintain  a  water  plant  for  supplying 
others  of  the  inhabitants  of  said  city  with  water,  and  take  water  from 
the  river  some  2  miles  above  the  plaintiff's  intake.  The  defendants 
take  the  water  from  a  point  some  2,000  feet  out  in  the  river,  and  take 
it  into  a  filtration  plant  on  the  bank,  which  it  constructed  in  1912,  and 
there  the  water  passes  through  the  filter,  and  substantially  all  of  the 
impurities  are  separated  from  the  water,  and  the  pure  water  passes 
into  the  service  mains  and  pipes  of  the  city's  plant  for  the  use  of  its 
consumers,  and  a  large  quantity  of  this  filtered  water  is  used  daily 
to  wash  the  filter  beds,  and  all  the  bacteria  and  other  impurities  which 
have  been  taken  from  the  raw  water  in  the  process  of  filtration  are 
discharged  into  the  river  near  the  bank. 

The  evidence  tends  to  show  that  the  quantity  of  this  discharge  from 
the  filter  beds  for  the  year  1914  was  95,176,800  gallons,  or  an  average 
of  about  260,000  gallons  per  day,  and  that  the  average  amount  of 
suspended  matter,  not  including  solids  in  solution,  in  this  effluent  from 
the  filter  beds,  was  from  4.56  tons  to  8.9  tons  per  1,000,000  gallons, 
and  that  the  defendants  also  discharge  into  the  river  at  the  same  point 
from  10  to  12  tunes  per  annum  about  1,000,000  gallons,  the  contents 
of  each  of  two  sedimentation  basins  connected  witfi  its  filtration  plant, 
consisting  of  bacteria  and  other  impurities  separated  from  the  raw 
water,  together  with  the  chemicals  added  thereto  by  the  defendants, 
and  that  the  average  amount  of  suspended  matter,  not  including  solids 
in  solution,  in  this  discharge  is  22'"'/«t  tons  per  1,000,000  gallons,  and 
that  from  the  sedimentation  basins  alone  there  are  probably  discharged 
into  the  river  annually  approximately  550  tons  of  suspended  matter. 
The  defendants  add  from  125  to  200  pounds  of  hypochloride,  includ- 
ing 30  or  40  pounds  of  lime,  which  tends  to  increase  the  hardness  of 
the  water,  to  each  sedimentation  basin,  before  discharging  the  con- 
tents thereof  into  the  river;  and  it  appears  that  a  less  quantity  of 
hypochloride  would  render  the  water  unpotable.  The  defendants 
also  add  20  pounds  of  hypochloride  per  1,000,000  gallons  to  the  water 
used  in  washing  the  filter  beds.  In  this  manner  approximately  three 
tons  of  hypochloride  are  discharged  in  the  effluent  into  the  river  an- 
nually by  the  defendants.  It  further  appears  that  about  300  tons 
of  aluminum  sulphate  are  added  to  the  water  annually  in  the  coagulat- 
ing basins  at  the  filtration  plant  of  the  defendants  and  in  the  effluent 
discharged  into  the  river.  It  thus  appears  that  about  five-sixths  of 
a  ton  of  chemical  matter  is  discharged  into  the  river  daily  on  an  aver- 
age by  the  defendants  in  the  operation  of  its  filtration  plant.  The 
currents  of  the  river  from  the  point  of  this  discharge  to  the  plaintiff's 
intake  are  toward  or  along  the  bank,  and  t|;ie  flow  of  the  current  is 
upwards  of  one  mile  per  hour.  The  average  amount  of  suspended 
matter  in  the  water  at  the  plaintiff's  intake  is  from  two-fifths  to  one- 
half  a  ton  per  1,000,000  gallons. 
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The  plaintiff  is  obliged  to  maintain  a  filtration  plant  to  separate  this 
suspended  matter  from  the  water  before  delivering  the  water  to  its 
consumers,  and  the  greater  the  amount  of  suspended  matter,  and  par- 
ticularly the  greater  the  percentage  of  bacteria,  the  greater  the  ex- 
pense, care,  and  effort  required  in  insuring  the  wholesomeness  of  the 
water  furnished  to  consumers.  The  effluent  discharged  from  the 
filtration  plant  of  the  defendants  is  highly  colored  and  gives  out  a 
strong  and  offensive  odor.  It  is  true  that,  with  the  exception  of  the 
chemicals,  which,  as  stated,  are  added  in  the  process  of  filtration,  all 
of  the  impurities  in  this  effluent  have  been  taken  from  tlie  river ;  but 
they  have  been  taken  so  far  from  the  bank  that  it  is  fairly  to  be  in- 
ferred that  none  of  them  would  have  entered  the  intake  of  the  plain- 
tiff, and,  moreover,  they  are  discharged  in  this  concentrated  form.  The 
waters  of  the  river  are  otherwise  largely  polluted,  both  above  and 
below  the  filtration  plant  of  the  defendants,  and  it  is  mipossible  to 
determine  with  any  degree  of  definiteness  the  proportion  of  the  entire 
pollution  caused  by  the  defendants ;  but  it  is  fairly  to  be  inferred  that 
some  of  the  pollution  of  the  water  from  which  plaintiff  takes  its 
supply  is  caused  by  this  discharge  of  effluent  from  the  filtration  plant 
of  the  defendants. 

There  is  a  trunk  sewer  in  Buffalo  avenue,  adjacent  to  the  filtration 
plant  of  the  defendants,  into  which  the  effluent  from  the  filtration 
plant  could  be  discharged  as  conveniently  and  with  no  greater  expense 
than  into  the  river,  for  the  bed  of  the  sewer  is  upwards  of  2  feet 
lower  than  the  average  level  of  the  water  in  the  river  at  the  point 
of  discharge.  It  is  necessary  to  use  ptunps,  which  are  installed  for 
that  purpose,  to  completely  drain  the  sedimentation  basins  through 
the  discharge  into  the  river,  and  the  use  of  the  pumps  would  not  be 
required  to  as  great  an  extent  to  drain  the  sedimentation  basins  into 
the  sewer,  from  which  the  contents  could  lawfully  be  discharged  into 
the  river  below  the  falls. 

The  principal  material  conflict  in  the  evidence  is  between  the  chem- 
ists called  by  the  respective  parties,  and  in  determining  the  issues 
presented  by  such  conflict  I  accept  the  testimony  of  the  chemists  called 
by  the  plaintiff,  not,  however,  upon  the  theory  that  the  witnesses  for 
the  defendants  are  not  entitled  to  credit,  but  upon  the  ground  that  the 
witnesses  for  the  plaintiff  have  had  greater  experience,  and  their  tests 
were  shown  to  be  more  reliable,  in  that  they  tested  the  acidity  of  the 
gelatine  with  which  their  tests  were  made,  and  all  of  the  samples  taken 
by  tliem  were  produced  in  court,  and  their  appearance  tends  to  dis- 
prove the  theory  of  the  defendants  that  the  effluent  which  they  dis- 
charged into  the  river  is  more  free  from  contamination  and  pollution 
than  the  raw  water  of  the  river  into  which  it  is  discharged,  and  that 
in  the  main  the  conflict  is  owing  to  the  difference  in  the  circumstances 
with  respect  to  the  time  and  place  of  taking,  and  the  method  of  iden- 
tifying and  preserving  the  samples  of  the  water  of  the  river  and  of 
the  effluent  for  the  tests,  and  particularly  with  respect  to  the  stage 
of  the  operation  of  the  filtration  plant  at  the  time  of  the  taking  of 
such  samples. 

The  competition  between  the  plaintiff  and  the  defendants  in  supply- 
ing the  inhabitants  of  the  city  with  water  has  resulted  in  more  or 
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less  friction.  It  is  claimed  on  the  part  of  the  defendants  that  this 
suit  and  other  actions  were  brought  by  the  plaintiff  for  the  purpose 
of  coercing  the  defendants  into  purchasing  the  plaintiff's  plant  and 
franchise;  and,  on  the  other  hand,  the  plaintiff  claims  that  it  is  at 
a  disadvantage  in  retaining  and  obtaining  customers  for  water,  owii^ 
to  the  fact  that  the  defendants  are  in  a  position  to  say  and  do  give 
publicity  to  the  fact  that  they  are  discharging  the  impurities  which 
they  take  from  the  water  into  the  river,  and  that  the  water  taken 
by  the  plaintiff  is  injuriously  affected  thereby.  In  the  circumstances, 
it  is  not  improbable  that  there  may  be  some  foundation  for  these  charges 
and  countercharges;  but  they  have  not  been  proved,  and  there  is 
nothing  before  tiie  court  to  warrant  a  finding  that  the  plaintiff  has 
brought  this  action  for  an  ulterior  purpose,  or  that  either  party  is 
acting  in  bad  faith. 

[1,2]  The  question  presented  for  decision  by  these  facts  is  whether 
the  plaintiff  is  entitled  to  have  the  defendants  enjoined  from  discharg- 
ing the  effluent  from  their  filtration  plant  into  the  river,  and  leave  it 
to  them  to  provide  another  outlet  therefor  tlirough  the  sewer  in  Buf- 
falo avenue  or  otherwise.  Of  recent  years  our  courts  have  frequently 
been  called  upon  to  adjudicate  concerning  the  rights  of  riparian  own- 
ers with  respect  to  the  waters  of  natural  fresh-water  lakes  and  streams, 
and  the  established  rule  is  that,  while  riparian  owners  do  not  own  the 
water,  each  is  entitled  to  a  reasonable  use  thereof,  which  depends  upon 
the  particular  facts  and  circumstances  of  the  case,  but  must  not  there- 
by materially  lessen  the  quantity  or  alter  the  quality  of  the  water  flow- 
ing by  his  premises,  and  that  these  are  property  rights,  protected  by 
the  Constitution,  of  which  the  owner  may  not  be  deprived  without 
just  compensation,  and  if  there  be  no  adequate  remedy  at  law  without 
multiplicity  of  suits,  or  there  be  danger  that  the  unreasonable  use  will 
ripen  into  a  prescriptive  right,  a  court  of  equity  will  afford  relief  by 
injunction.  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  303,  58  N.  E.  142, 
51  L.  R.  A.  687,  79  Am.  St.  Rep.  643;  City  of  New  York  v.  Blum, 
208  N.  Y.  237,  101  N.  E.  869;  Butler  v.  Village  of  White  Plains, 
59  App.  Div.  30,  69  N.  Y.  Supp.  193;  Mann  v.  Willey,  51  App.  Div. 
169.  64  N.  Y.  Supp.  589,  affirmed  168  N.  Y.  664,  61  N.  E.  1131; 
Huffmire  v.  City  of  Brooklyn,  162  N.  Y.  584,  57  N.  E.  176,  48  L. 
R.  A.  421 ;  Sammons  v.  City  of  Gloversville,  34  Misc.  Rep.  459,  '70 
N.  Y.  Supp.  284,  affirmed  67  App.  Div.  628,  74  N.  Y.  Supp.  1145; 
Id.,  175  N.  Y.  346,  67  N.  E.  622;  Id.,  81  App.  Div.  332,  81  N. 
Y.  Supp.  466;  Chapman  v.  City  of  Rochester,  110  N.  Y.  273,  18  N.  E. 
88,  1  L.  R.  A.  296,  6  Am.  St.  Rep.  366;  Moody  v.  Village  of  Sara- 
toga Springs,  17  App.  Div.  207,  45  N.  Y.  Supp.  365,  affirmed  on  opin- 
ion below  163  N.  Y.  581,  57  N.  E.  1118;  Seifert  v.  City  of  Brook- 
lyn, 101  N.  Y.  136.  4  N.  E.  321,  54  Am.  Rep.  664;  N.  Y.  Rubber 
Co.  V.  Rothery.  132  N.  Y.  293.  296.  30  N.  E.  841,  28  Am.  St.  Rep. 
575 ;  Bolton  v.  Village  of  New  Rochelle,  84  Hun,  281,  32  N.  Y.  Supp. 
442;  Stoddard  v.  Village  of  Saratoga  Springs,  127  N.  Y.  261,  27  N. 
E.  1030. 

As  illustrating  the  rule  with  respect  to  the  reasonableness  of  the 
use  of  the  water,  I  quote  from  the  opinion  of  the  Court  of  Appeals 
ai  City  of  New  York  v.. Blum,  supra,  as  follows: 
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"The' question  in  a  nntshell  Is  whether  It  Is  reasonable  for' the  defendant 
to  divert  the  water  from  Its  natural  channel,  and  to  return  It,  laden  with  the 
excreta  of  his  domestic  animals,  when  he  can  with  slight  trouble  prevent  such 
pollution.  It  is  unimportant  that  those  animals  happen  to  be  ducks.  The 
plaintiff  does  not  seek  to  prevent  the  defendant  from  raising  ducks.  It 
merely  asks  that  he  shall  conduct  that  business  with  some  regard  to  the  rights 
of  others.  He  can  allow  bis  ducks  to  have  access  to  the  ponds,  and  by  a  little 
labor  prevent  the  pollution  of  the  waters  of  the  stream." 

[3,  4]  The  acts  of  the  defendants  are  in  the  nature  of  continuing 
trespasses,  for  which  an  action  at  law  does  not  afford  an  adequate 
remedy ;  and  while,  ordinarily,  equity  does  not  intervene  to  prevent 
the  infliction  of  merely  nominal  damages,  that  rule  does  not  apply 
to  the  case  at  bar,  for  the  reason  that  in  such  case  nominal  damages 
are  deemed  substantial,  and,  moreover,  it  is  evident  that  there  are 
substantial  damages,  but  it  is  impossible  to-  show  them  with  a  suffi- 
cient degree  of  certainty  to  warrant  a  recovery,  and  it  is  not  even 
essential  to  the  maintenance  of  an  action  for  pollution  that  damages 
shall  have  been  suffered  if  the  plaintiff's  rights  have  been  invaded 
and  there  is  danger  that  such  invasion  may  ripen  into  a  prescriptive 
right,  as  there  is  in  the  case  at  bar.  Mann  v.  Willey,  supra;  Am- 
sterdam Knitting  Co.  v.  Dean,  162  N.  Y.  278,  56  N.  E.  757;  Strobel 
v.  Kerr  Salt  Co.,  supra;  Townsend  v.  Bell,  62  Hun,  306,  17  N.  Y. 
Supp.  210;  New  York  Rubber  Co.  v.  Rothery,  supra. 

It  was  first  contended  in  behalf  of  the  defendants  that  the  dis- 
charge from  their  filtration  plant  into  the  river  was  authorized  by  the 
approval  of  the  plans  for  the  construction  of  the  filtration  plant  by 
the  state  board  of  water  supply;  but  they  were  unable  to  show  the 
approval  of  the  plans  providing  for  the  discharge  of  the  waste  effluent 
into  the  river,  or  a  certificate  from  the  state  board  of  health  therefor, 
as  is  expressly  required  by  the  provisions  of  section  76  of  the  Public 
Health  Law,  in  order  to  authorize  such  discharge,  and  they  have  also 
failed  to  show  a  permit  from  the  Secretary  of  War,  as  required  by 
the  provisions  of  section  13  of  the  act  of  Congress  of  March  3,  1899 
(30  Stat,  at  Large,  1152,  c.  425  [U.  S.  Comp.  St.  1913,  §  9918]),  which 
renders  such  discharge  into  navigable  waters,  which  the  waters  of 
Niagara  river  are,  unlawful  without  such  permit. 

The  defendants,  finally,  on  the  submission  of  the  case,  claim  that,  if 
their  acts  are  unlawful,  they  cannot  ripen  into  a  prescriptive  right, 
and  that,  therefore,  there  is  no  basis  for  injunctive  relief.  I  agree 
with  the  learned  counsel  for  the  defendants  that  acts  in  express  vio- 
lation of  law  cannot  give  rise  to  prescriptive  right.  See  Brookline  v. 
Mackintosh,  133  Mass.  215;  People  v.  Pelton,  36  App.  Div.  450,  55 
N.  Y.  Supp.  815,  affirmed  159  N.  Y.  537,  53  N.  E.  1129.  But,  as 
already  stated,  aside  from  the  question  of  acquiring  a  right  by  pre- 
scription there  is  a  basis  for  equitable  jurisdiction,  and,  moreover,  it 
is  possible,  although  not  probable,  that  permits  may  be  obtained  at 
any  time  from  the  state  commissioner  of  health  and  from  the  Secre- 
tary of  War,  which  would  remove  the  statutory  prohibitions. 

There  is  no  force  in  the  contention  that  the  action  cannot  be  sus- 
tained without  joining  all  parties  who  are  contributing  to  the  pollution 
of  the  river,  and  that  since  the  water  is  so  polluted  by  others  that 
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even  if  the  discharge  of  the  waste  effluent  from  the  filtration  plant  of 
the  defendants  were  stopped,  still  the  plaintiff  would  be  required  to 
filter  the  water,  as  doubtless  it  would.  If  the  plaintiff  were  seeking 
to  recover  damages  the  extent  of  the  pollution  by  others  would  have 
a  material  bearing,  for  defendants  would  only  be  liable  for  the  dam- 
ages caused  by  themselves ;  but  otherwise  these  contentions  have  been 
frequently  made  in  principle  and  overruled.  Sammons  v.  City  of 
Gloversville,  supra;  Chipman  v.  Palmer,  17  N.  Y.  51,  56,  33  Am.  Rep. 
566;  Strobel  v.  Kerr  Salt  Co.,  supra;  Butler  v.  Village  of  White 
Plains,  supra;  Whalen  v.  Union  Bag  &  Paper  Co.,  208  N.  Y.  1,  101 
N.  E.  805. 

Where,  as  here,  the  pollution  by  the  defendants  is  in  violation  of  ex- 
press statutory  provisions,  less  evidence  of  contamination  is  required 
to  warrant  an  injunction. in  favor  of  one  entitled  to  use  the  water,  as 
is  the  plamtiff.  The  city  of  Niagara  Falls  is  rapidly  increasing  in 
peculation,  and  the  contamination  of  the  river  by  this  effluent  from 
the  filtration  plant  of  the  defendants  will  naturally  be  more  and  more. 
Without,  therefore,  expressing  an  opinion  with  respect  to  the  right 
of  the  plaintiff  to  injunctive  relief  against  others  who  are  polluting 
the  waters  of  the  river,  it  is,  I  think,  proper  that  a  court  of  equity 
should  enjoin  a  municipality,  which  is  engaged  itself  in  supplying  part 
of  its  inhabitants  with  water,  from  unnecessarily  contaminating  and 
polluting  the  water  from  which  the  plaintiff  takes  its  supply  for  others 
of  the  inhabitants  of  the  city,  and  especially  since  it  is  evident  that 
another  outlet  for  the  effluent  from  the  filtration  plant  is  available  at 
a  very  small  expenditure.  The  defendants,  however,  should  have  a 
reasonable  time  to  enable  them  to  construct  another  outlet. 

[5]  There  is  no  merit  in  the  further  contention  that  the  merger 
of  the  Niagara  Falls  Waterworks  Company  with  the  plaintiff  was 
invalid,  on  the  ground  that  the  merger  was  unauthorized,  in  that  the 
plaintiff's  plant  and  franchise  were  in  the  town  of  Cheektowaga,  Erie 
county,  some  20  miles  distant  from  those  of  the  Niagara  Falls  Water- 
works Company.  That  point  was  presented  in  another  action  by  the 
plaintiff  against  the  defendants,  in  which  a  temporary  injunction  order 
was  issued  for  the  protection  of  the  plaintiff's  rights  at  Niagara  Falls, 
and  that  order  was  sustained,  which,  I  think,  must  have  been  upon 
the  theory  that  the  merger  with  the  plaintiff  was  lawful,  or  at  least 
was  not  open  to  question  by  the  defendants.  158  App.  Div.  955,  143 
N.  Y.  Supp.  1150,  Case  and  Points,  4th  Dept  Buffalo  Law  Library, 
vol.  1201.  Moreover,  the  plaintiff  has,  since  the  merger  in  1909,  ex- 
ercised the  franchises  of  the  Niagara  Falls  Waterworks  Company, 
and  I  am  of  opinion  that  the  people  of  the  state  only  may  question 
the  validity  of  the  merger.  The  plaintiff  did  not  present  a  formal 
complaint,  or  call  upon  the  defendants  to  provide  another  outlet  for 
the  discharge  from  their  filtration  plant  before  bringing  the  action, 
and  in  the  circumstances  I  think  no  costs  should  be  allowed. 

Let  judgment  be  entered  accordingly,  enjoining  defendants,  during 
the  continuance  of  plaintiff's  leasehold  and  franchise  rights,  from 
discharging  the  effluent  from  their  filtration  plant  into  Niagara  river, 
but  with  a  provision  to  the  effect  that  it  shall  be  suspended  for  the 
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period  of  6  months,  to  enable  defendants  to  provide  another  outlet, 
and  with  leave  to  defendants  to  apply  at  Special  Term,  if  necessary, 
for  an  extension  of  such  period  of  suspension,  if  for  insufficiency  of 
appropriation  of  funds  or  other  cause  they  shall  require  further  time. 
Judgment  accordingly. 


PEOPLE!  ex  reL  LBHIGH  ft  N.  X.  B.  CO.  y.  SOHMGR,  State  Comptroller. 

(No.  136/46.) 

(Supreme  Court,  Appellate  Division,  Third  Department    September  15,  1915.) 

Taxation  ®=>117 — Fbanchise  Taxes — Corpoeatcons  "Doing.  Business." 

A  railroad  corporation,  lncori)orated  under  the  Stock  Corporation 
Law  (Consol.  Laws,  c.  59)  to  take  and  possess  the  property  and  franchises 
of  a  domestic  railroad  company  owning  and  operating  a  railroad  in  the 
state,  and  which  acqoired  the  property  and  franchises  on  a  foreclosure 
sale,  and  which  leased  the  property  and  franchises,  other  than  the  fran- 
chise to  exist  as  a  corporation,  for  099  years,  and  which,  slijce  the  lease, 
has  held  meetings  of  the  stockholders  for  election  of  directors,  who  elect- 
ed officers,  and  which  made  annual  capital  stock  reports,  kept  corporate 
accounts,  and  maintained  corporate  organization  and  an  office  in  a  sister 
state,  while  the  railroad  was  operated  by  the  lessee,  did  business  In  the 
state,  within  Tax  Law  (Consol.  Laws,  c.  €0)  i  182,  Imposing  a  tax  for  the 
privilege  of  "AcAng  business"  In  the  state. 

[Bd.  Note. — For  other  cases,  see  QRixation,  Cent  Dig.  |  214 ;  Dec.  Dig. 
«=»117. 

For  other  definitions,  see  Words  and  Phrases,  Flrgt  and  Second  Series, 
Doing  Business.] 

Certiorari  by  the  people  of  the  State  of  New  York,  on  the  relation 
of  the  Lehigh  &  New  York  Railroad  Company,  against  William  Sohm- 
er,  as  Comptroller  of  the  State  of  New  York,  to  review  the  deter- 
mination of  the  Comptroller  refusing  to  revise  and  readjust  an  assess- 
ment of  corporate  franchise  taxes  imposed  on  relator  under  Tax  Law, 
§  182,  for  the  year  ending  October  31,  1913,  based  on  tlie  business 
of  the  company  for  the  year  ending  October  31,  1912.  Determina- 
tion of  Comptroller  confirmed. 

Argued  before  SMITH,  P.  J.,  and  LYON,  HOWARD,  and 
WOODWARD,  JJ. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo  (E.  H.  Letchworth, 
of  Buffalo,  of  counsel),  for  petitioner. 

Egburt  Woodbury,  Atty.  Gen.  (Franklin  Kennedy  and  Alfred  L. 
Becker,  both  of  Albany,  of  counsel),  for  respondent 

LYON,  J.  The  vital  question  involved  in  this  proceeding  is  whether 
the  Lehigh  &  New  York  Railroad  Company,  during  the  year  ending 
October  31,  1912,  was  doing  business  in  this  state,  within  the  mean- 
ing of  section  182  of  the  Tax  Law,  which  provided: 

"For  the  privilege  of  doing  business  or  exercising  its  corporate  franchises 
In  this  state,  every  corporation,  *  *  •  doing  business  In  this  state,  shall 
pay  to  the  state  treasurer  annually.  In  advance,  an  annual  tax  to  be  computed 
upon  the  basis  of  the  amount  of  its  capital  stock,  employed  during  the  pre- 
ceding year  within  this  state.    •    *    •" 
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The  state  comptroller,  under  the  objection  of  the  relator  that  it 
was  not  doing  business  in  this  state  and  that  none  of  its  capital  stock 
was  employed  within  the  state,  imposed  a  tax  of  three-fourths  of  a 
mill,  amounting  to  $2,852.51,  on  the  franchise  or  business  of  the  relator, 
based  on  its  total  capital  stock.  Upon  the  state  comptroller  refusing 
to  revise  and  readjust  such  assessment,  the  relator  instituted  this  pro- 
ceeding. 

In  order  to  arrive  at  an  understanding  of  the  facts,  it  will  be  neces- 
sary to  review  somewhat  the  circumstances  attending  the  incorpora- 
tion of  the  relator,  its  subsequent  corporate  action,  and  the  provisions 
of  the  articles  of  inporporation,  reorganization  agreement,  and  lease: 

The  predecessor  in  ownership  of  the  Lehigh  &  New  York  Railroad, 
which  extends  from  North  Fair  Haven,  on  Lake  Ontario,  to  a  point 
on  the  dividing  line  between  the  states  of  New  York  and  Pennsylvania, 
north  of  Say  re.  Pa.,  a  distance  of  about  115  miles,  was  the  Southern 
Central  Railroad  Company,  a  domestic  stock  corporation,  organized  un- 
der chapter  140  of  the  Laws  of  1850,  entitled  "An  act  to  authorize 
the  formation  of  railroad  companies  and  regulate  the  same."  The 
railroad  had  been  operated  since  January  1,  1887,  under  a  lease  for 
975  years,  by  the  Lehigh  Valley  Railroad  Company,  a  Pennsylvania 
corporation,  with  which  system  it  connected  at  Sayre  by  means  of  a 
short  line  of  track  which  had  been  operated  by  the  lessor.  The  opera- 
tion of  the  railroad  having  been  financially  unsuccessful,  and  the  pay- 
ment of  interest  upon  its  bonded  indebtedness  of  upwards  of  $3,000,- 
000  having  been  for  a  considerable  time  in  default,  it  was  decided  that 
a  foreclosure  of  the  mortgage  covering  its  franchises  and  property, 
real  and  personal,  was  necessary.  Thereupon  a  reorganization  plan 
and  agreement  of  date  June  1,  lo95,  was  adopted,  under  which  a  com- 
mittee of  the  bondholders  was  appointed  for  tlie  purpose  of  buying 
in  the  property  and  franchises  at  the  foreclosure  sale,  if  necessary, 
and  transferring  them  to  a  company  to  be  organized  under  the  Stock 
Corporation  Law,  which  company  should  lease  the  property  as  there- 
tofore to  the  Lehigh  Valley  Railroad  Company,  which  should  continue 
to  operate  it;  the  latter  company,  as  part  consideration  of  the  lease, 
guaranteeing  the  punctual  payment  of  the  principal  and  interest  of 
bonds  to  be  issued  by  the  reorganized  company,  to  be  known  as  the 
Lehigh  &  New  York  Railroad  Company,  to  the  amount  of  $2,000,000. 

The  reorganization  agreement  also  provided  for  the  issuing  by  the 
new  company  of  upwards  of  $4,000,000  of  preferred  and  common 
stock,  the  object  in  issuing  such  bonds  and  stodc  being: 

"To  effect  a  reorganization  without  levying  an  assessment  on  the  existing 
securities  of  the  company,  and  to  substitute  for  the  existing  obligations  of  the 
company:  (1)  New  bonds  guaranteed  by  the  Lehigh  Valley  Railroad  Com- 
pany, limited  In  amount  to  such  a  sum  that  the  interest  thereon  can,  with 
reasonable  certainty,  be  expected  to  be  earned,  and  tlie  bonds  be  available  in 
the  hands  of  the  owners  as  a  good  marketable  security.  (2)  Preferred  stodc 
representing  past-due  and  unpaid  coupons  on  consolidated  bonds  *  •  • 
and  the  reduction  In  principal  suffered  by  the  bondholders.  ♦  •  •  (3) 
Common  stock  for  distribution  in  the  proportion  of  40  per  cent,  of  their 
present  holdings  to  the  present  holders  of  the  common  stock.    *    •    •  " 

Provision  was  then  made  for  the  payment  of  the  expenses  of  fore- 
closure and  of  other  litigations,  and  the  distribution  and  appOTtionment 
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of  the  new  securities  among  the  holders  of  bonds  and  stock.  Subse- 
quent to  the  execution  of  the  reorganization  agreement,  and  on  June 
28,  1895,  judgment  of  foreclosure  and  sale  was  entered,  and  on  August 

23,  1895,  said  railroad  property  and  franchises  were  sold  under  said 
judgment,  and  were  purchased  by  the  bondholders'  committee  in  pur- 
suance of  said  reorganization  agreement.  The  members  of  said  com- 
mittee, and  12  other  persons  associated  with  them,  thereupon  duly 
executed  articles  of  incorporation  of  the  relator  railroad  company, 
and  the  same  were  filed  in  the  office  of  the  secretary  of  state  August 

24,  1895.    Such  articles  of  incorporation  stated  that : 

"We,  the  undersigned,  •  •  •  desiring  to  form  a  corporation,  pursuant 
to  the  provisions  of  the  Stock  Corporation  Law,  and  to  tal:e  and  possess  the 
property  and  franchises  of  a  domestic  stock  corporation,  sold  as  herein- 
after stated,  do  hereby  make,  acknowledge,  and  file  this  certificate  for  that 
purpose." 

That  the  prcq)erty  and  franchises  of  the  Southern  Central  Rail- 
road Company,  a  domestic  stock  corporation  organized  under  an 
act  of  the  state  of  New  York,  entitled  "An  act  to  authorize  the  for- 
mation of  railroad  companies  and  regulate  the  same,"  had  been  sold 
under  a  decree  in  foreclosure  and  purchased  by  the  three  persons  con- 
stituting the  bondholders'  committee,  who  had  associated  with  them- 
selves the  other  12  incorporators,  and  that  the  name  of  the  corporation 
to  be  formed  should  be  the  "Lehigh  &  New  York  Railroad  Company." 
The  articles  of  incorporation  then  recited  the  reorganization  jJan  and 
agreement  in  full,  preceded  by  the  statement  that  such  plan  and  agree- 
ment was  entered  into  at  or  previous  to  such  sale  in  anticipation  of 
the  formation  of  a  new  corporation,  and  that  such  purchase  was  made 
pursuant  to  it.  Of  the  same  date  as  the  incorporation  of  the  relator, 
and,  as  recited  in  said  lease,  as  "was  contemplated  in  and  provided  by 
said  reorganization  plan  and  agreement,  that  the  property  and  fran- 
chises of  the  reorganized  company  should  similarly  be  leased  to  and 
operated  by  the  Lehigh  Valley  Railroad  Ccanpany,"  the  relator  and  the 
Lehigh  Valley  Railroad  Company  entered  into  a  lease  of  said  railroad 
property,  real  and  personal,  including  any  rights  in  the  short  road 
from  the  state  line  to  Sayre,  and  "all  franchises  other  than  the  fran- 
chise of  being  a  corporation,"  for  the  term  of  999  years,  tlie  rental 
to  be  the  entire  net  income,  the  lessee  agreeing  to  pay  from  the  gross 
receipts  the  cost  of  maintenance,  any  franchise  tax  lawfully  imposed, 
the  charges  for  operation,  and  taxes  and  interest  charges,  as  well  as 
the  expenses  of  maintaining  the  corporate  organization  of  the  relator, 
embracing  the  keeping  of  its  stock  and  transfer  books,  the  meetings 
of  its  stockholders  and  directors,  and  to  apply  any  net  income  to  the 
payment  of  dividends  upon  the  stock  of  the  lessor.  The  lease  trans- 
ferred to  the  lessee  all  the  moneys  of  the  lessor  on  hand,  all  its  choses 
in  action,  and  all  its  railroad  supplies,  to  be  used  and  applied  for  the 
benefit  of  and  in  the  operation  of  the  demised  property.  It  provided : 
That  the  lessee  should  have  the  right  to  sell  any  real  or  personal 
property,  and  give  all  necessary  deeds  or  other  instruments  to  vest 
title  in  the  purchaser.  If  additional  cars  or  locomotives  were  required, 
the  same  should  be  provided  at  the  expense  of  the  lessor,  and  if  the 
lessor  should  be  tmable  or  fail  to  provide  the  same,  the.  lessee  mighjt 
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do  SO  out  of  the  earnings  and  assets  of  the  road.  That  the  lessor 
would  at  all  times  aid  the  lessee  whenever  necessary  to  acquire  by 
purchase,  appraisement,  condemnation,  or  otherwise  any  additional 
lands  or  right  of  way,  and  that  the  lessor  would  institute  any  neces- 
sary condemnation  proceedings,  and  would  allow  the  lessee  to  use 
its  name  in  all  courts  and  places,  and  by  its  board  of  directors  adopt 
such  resolutions,  and  take  such  legal  action  as  occasion  might  require, 
and  as  might  be  reasonably  requested  by  the  lessee.  That  the  lessor 
would  at  any  time,  whenever  requested  by  the  lessee,  issue  bonds  to 
discharge  the  said  $2,000,000  of  mortgage  bonds.  That  the  lessor 
would  during  the  continuance  of  the  lease  maintain  its  corporate  or- 
ganization, put  in  force  and  exercise  every  corporate  power,  allow- 
ing the  lessee  to  use  its  name  in  all  proceedings,  when  necessary  or 
convenient,  and  do  each  and  every  corporate  act  which  the  lessor 
might  do  to  enable  the  lessee  "to  enjoy,  avail  itself  of,  and  exercise 
every  right,  franchise,  and  privilege  in  respect  to  the  operation,  use, 
management,  maintenance,  renewal,  extension,  alteration,  or  improve- 
ment of  the  railroad,  premises,  and  property  hereby  demised,  or  in- 
tended so  to  be,  or  the  business  there  to  be  carried  on."  That  in 
the  event  of  default  upon  the  part  of  the  lessee  in  making  payments 
of  moneys  or  keeping  other  covenants,  such  default,  when  continued 
for  six  months,  should  justify  the  lessor  in  terminating  the  lease. 
The  lease  also  provided  that,  in  case  the  gross  receipts  should  be  in- 
sufficient to  provide  for  the  payments  chargeable  under  the  lease,  the 
lessee  should  have  the  right  to  surrender  the  lease,  and  be  relieved 
of  further  obligations  in  respect  thereto.  Since  the  execution  of  the 
lease  the  relator  has  held  meetings  of  its  stockholders  for  the  election 
of  directors,  who  in  turn  have  elected  officers,  has  had  a  general  au- 
ditor and  a  secretary,  has  made  its  annual  capital  stock  reports  re- 
quired by  law,  kept  corporate  accounts,  maintained  its  corporate  organ- 
ization, and  has  had  an  office  in  the  city  of  Philadelphia  at  which  mail 
addressed  to  it  would  reach  the  company.  Pursuant  to  the  lease,  the 
Lehigh  Valley  Railroad  Company  took  possession  of  the  leased  prop- 
erty, and  has  since  operated  the  same. 

In  view  of  these  facts,  we  think  the  relator  was  properly  held  to 
have  been  doing  business  in  this  state  within  the  year  in  question, 
and  hence  liable  for  the  payment  of  the  franchise  tax.  The  cases 
mainly  relied  upon  by  the  Attorney  General  as  supporting  the  deter- 
mination of  the  comptroller  are  People  ex  rel.  Wall  &  Hanover  Street 
Realty  Co.  v.  Miller,  as  Comptroller,  181  N.  Y.  328,  73  N.  E.  1102; 
People  ex  rel.  Waclark  Realty  Co.  v.  Williams,  as  Comptroller,  198 
N.  Y.  54,  91  N.  E.  266,  28  L.  R.  A.  (N.  S.)  371 ;  People  ex  rel.  Coney 
Island  Jockey  Club  v.  State  Comptroller,  155  App.  Div.  842,  140  N.  Y. 
Supp.  507,  affirmed  210  N.  Y.  549,  104  N.  E.  1137;  and  People  ex 
rel.  Tetragon  Co.  v.  State  Comptroller,  162  App.  Div.  433,  147  N.  Y. 
Supp.  611,  affirmed  213  N.  Y.  702,  108  N.  E.  1105.  The  first  two 
cases  involved  the  assessment  of  franchise  taxes  under  the  Tax  Law 
of  1896  (chapter  908),  and  the  latter  two  under  the  Tax  Law  as  amend- 
ed by  chapter  474,  Laws  of  1906. 

The  relator  claims,  however,  that  no  case  is  to  be  found  in  this  state 
involving  a  situation  similar  to  that  in  the  case  at  bar,  and  that  the 
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relator,  having  leased  all  of  its  property,  rights,  and  franchises,  ex- 
cept its  francWse  to  be  a  corporation,  for  the  period  of  999  years,  un- 
der which  lease  the  lessee  is  conducting  all  the  business  of  the  relator, 
is  dearly  not  doing  business  in  this  state.  The  relator  cites  the  case 
of  McCoach  v.  Minehill  Railway  Co.,  228  U.  S.  295,  33  Sup.  Ct.  419, 
57  L.  Ed.  842,  as  being  squarely  in  point,  and  as  holding  the  non- 
taxability  of  a  corporation  under  practically  the  same  language  of  the 
federal  Corporation  Tax  Act  of  1909.  The  corresponding  provision 
of  such  act  was : 

"Every  corporation,  •  •  •  organizes  for  profit  and  haying  a  capital 
stock  represented  by  shares,  •  •  *  and  engaged  in  business  in  any  state, 
•  •  •  shall  be  subject  to  pay  annually  a  special  excise  tax  with  respect 
to  the  carrying  on  or  doing  business  by  such  corporation.  •  •  •  >•  Act  Aug. 
6, 1909,  c.  6,  S  38,  36  Stat  112  (U.  S.  Ck)mp.  St  1913,  i  6300). 

The  Minehill  Company  was  incorporated  by  an  act  of  the  Legisla- 
ture of  Pennsylvania  for  the  purpose  of  constructing  and  operating 
a  railroad,  and  under  its  charter  a  railroad  was  built  and  for  many 
years  operated,  evidently  by  that  company.  In  1896  the  Minehill  Com- 
pany leased  its  entire  railroad  franchises  and  property  (other  than 
the  franchise  of  being  a  corporation)  to  the  Philadelphia  &  Reading 
Railroad  Company,  for  a  term  of  999  years,  since  which  time  the  rail- 
road has  been  operated  by  that  company,  and  the  Minehill  Company 
has  not  carried  on  any  business  in  connection  with  the  operation  of 
the  railroad.  The  Minehill  Company  continued,  however,  to  maintain 
its  corporate  existence  and  organization,  to  receive  and  disburse  the 
rentals  called  for  by  the  lease,  to  maintain  a  contingent  fund  and  an 
office,  with  salaried  officers  and  clerks,  and  to  engage  in  many  more 
activities  than  the  relator  in  the  case  at  bar.  It  was  held  by  a  divid- 
ed court  that  the  Minehill  Company  was  not  doing  business  within 
the  meaning  of  the  federal  Corporation  Tax  Act,  but  that  it  was  the 
Reading  Company  that  was  doing  business  as  a  railroad  company  up- 
on the  lines  covered  by  the  lease,  and  taxable  because  of  it.  The  dis- 
senting opinion,  written  by  Mr.  justice  Day,  was  concurred  in  by  Mr. 
Justice  Hughes  and  Mr.  Justice  Lamar. 

I  do  not  regard  this  decision  as  having  any  decisive  bearing  upon 
the  controversy  before  us.  The  Minehill  Company,  as  before  stated, 
was  incorporated  to  construct  and  operate  a  railroad,  and  the  court 
held  that,  upon  the  lease  becoming  effective,  that  company  was  not 
thereafter  engaged  at  all  in  the  business  of  maintaining  or  operating 
a  railroad,  which  was  the  prime  object  of  its  incorporation,  but  that 
by  the  lease  this  business  had  been  turned  over  to  the  Reading  Com- 
pany, and  the  Minehill  Company  was  prevented  from  carrying  on 
business  in  respect  of  the  maintenance  and  operation  of  the  railroad 
so  long  as  the  lease  should  continue,  and  that  in  effect  the  Minehill 
Company  had  gone  out  of  business.  In  the  case  at  bar  the  relator 
was  not  incorporated  for  the  purpose  of  maintaining  or  operating  a 
railroad.  It  was  incorporated  as  an  instrumentality  of  reorganization 
of  the  Southern  Central  Railroad  Company,  under  the  provisions  of 
the  New  York  State  Stock  Corporation  Law,  for  the  purpose  of  tak- 
ing title  to  the  franchises  and  other  property  of  tliat  company,  leasing 
154  N.Y.S.— «7 
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the  same  to  the  Lehigh  Valley  Railroad  Company,  and  continuing  in 
existence  as  a  corpora.tion  holding  the  title  to  such  franchises  and 
property,  and  subject  to  the  active  and  passive  duties  contemplated 
upon  its  incorporation.  Unlike  the  Minehill  Company,  it  has  not  leas- 
ed the  rights  which  it  obtained  by  virtue  of  its  incorporation  and  gone 
out  of  business.  In  fact,  it  derived  no  franchise  whatever  to  maintain 
and  operate  a  railroad  by  reason  of  its  incorporation.  The  franchise 
for  that  purpose  which  it  holds  had  belonged  to  the  Southern  Central 
Railroad  Company,  of  which  that  company  was  divested  by  the  sale 
in  foreclosure,  and  of  which  the  relator  became  possessed  under  the 
provisions  of  the  Stock  Corporation  Law,  which  permitted  any  number 
of  persons  to  purchase  the  property  and  franchises  for  themselves 
and  organize  a  new  corporation,  which  should  possess  all  the  rights, 
powers,  privileges,  and  franchises  of  the  prior  corporation.  Vatable 
V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  96  N.  Y.  50;  People  ex  rel.  Third 
Ave.  R.  Co.  V.  Public  Service  Com.,  145  App.  Div.  318,  130  N.  Y. 
Supp.  97. 

Neither  was  the  relator  in  fact  or  effect  the  Southern  Central  Rail- 
road Company,  but  a  new  and  entirely  different  corporation,  for  the 
privilege  of  flie  organization  of  which  the  reorganized  corporation 
was  legally  required  to  pay  a  tax.  People  ex  rel.  Schurz  v.  Cook, 
110  N.  Y.  443,  18  N.  E.  113,  affirmed  148  U.  S.  397,  13  Sup.  Ct. 
645,  37  L.  Ed.  498;  Id.,  154  U.  S.  512,  14  Sup.  Ct.  1150,  38  L.  Ed. 
1073.  The  fact  that  the  operation  of  the  railroad  may  have  been  un- 
profitable for  the  year  in  question,  as  seems  to  be  indicated  by  the 
capital  stock  report  for  that  year,  in  no  way  affects  the  liability  of 
the  relator  for  the  payment  of  a  franchise  tax.  N.  Y.  Terminal  Co. 
V.  Gaus,  204  N.  Y.  512,  98  N.  E.  11;  People  ex  rel.  Fifth  Avenue 
Bldg.  Co.  V.  Williams,  198  N.  Y.  238,  91  N.  E.  638,  139  Am.  St. 
Rep.  809;  People  ex  rel.  Waclark  Realty  Co.  V.  Williams,  198  N. 
Y.  54,  91  N.  E.  266,  28  L.  R.  A.  (N.  S.)  371. 

The  purposes  for  which  the  relator  was  organized  are  not  left  to 
conjecture,  but  are  definitely  stated  in  its  articles  of  incorporation. 
The  relator  has  never  abandoned  them,  or  gone  out  of  business,  but 
from  the  day  of  its  organization  it  has  been  subserving  the  purposes 
of  its  creation  and  .existence.  It  was  formed  for  the  purpose  of  do- 
ing precisely  what  it  has  done  and  is  doing,  and  in  view  of  the  facts  it 
cannot  be  heard  to  say  that  during  the  year  in  question  it  was  not  do- 
ing business  within  the  fair  meaning  of  the  statute.  Having  sought  the 
franchise,  possessed  itself  of  it,  exercised  and  retained  it,  there  seems 
to  be  no  good  reason  why  the  relator  should  not  pay  the  statutory  tax. 
Plainly  the  determination  of  the  state  comptroller  was  right,  and  should 
be  confirmed. 

Determination  of  state  comptroller  confirmed,  with  $50  costs  and 
disbursements.    All  concur. 
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NEW  YORK  TELEPHONE  CO.  v.  STATE.    (No.  212/122.) 
(Supreme  Court,  Appellate  Division,  Third  Department    September  15,  1915.) 

1.  Eminent  Domain  ^»2 — Takino  or  Pbopbhtt — Coufxnbation. 

The  state,  pursuant  to  tlie  Barge  Canal  Act  (Ijaws  1903,  c.  147)  as 
amended,  appropriated  for  a  reservoir  lands  abutting  on  tilghways  and 
the  rights  of  the  abutting  owners  In  the  highways.  A  telephone  company 
maintained  telephone  lines  on  the  highways,  and  the  state  subsequently 
served  on  It  a  map  disclosing  the  location  of  the  lines,  and  reciting  that 
the  same  would  be  appropriated  by  the  state,  and  that  unless  the  lines 
were  removed  by  a  specified  time  the  right,  title,  and  interest  of  the 
company  would  be  appropriated.  Held,  that  the  acts  of  the  state  were 
not  in  regulation  of  the  company's  franchise  by  requiring  a  relocation  of 
its  lines,  but  amounted  to  a  taking  of  its  franchise,  easements,  and  prop- 
erty, for  which  it  was  entitled  to  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  {{  3-12; 
Dec.  Dig.  «=a2.] 

2.  Teleobafiib  and  Telephones  ^=>1() — Fbanchises — Rights  of  State. 

The  state,  granting  to  a  telephone  company  the  right  to  erect  its  poles 
and  wires  over  highways,  reserves  the  right  to  compel  the  company  to 
relocate  its  lines  or  parts  thereof  as  the  public  interests  or  convenience 
may  require,  even  to  the  extent  of  requiring  it  to  entirely  remove  Its 
poles  and  place  its  wires  under  ground. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent  Dig. 
I  6;  Dec.  Dig.  <S=>10.] 

5.  EiHNXNT  Domain  9=s>8&— Aoquisition  or  "Pbofebtt" — Compensation. 

Where  a  telephone  company  accepted  a  franchise  to  construct  and 
maintain  a  telephone  system  on  a  public  highway,  and  in  reliance  there- 
on acquired  easements  and  erected  and  entered  on  the  operation  of  its 
system,  a  contract  between  the  state  and  the  company  was  thereby 
created,  and  the  franchise,  easements,  and  physical  structures  became 
property  of  the  company,  of  which  it  could  not  be  deprived  by  the  state 
without  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  231; 
Dec.  Dig.  <8=>8e. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Property.] 

4.  Eminent-  Domain  ®=»1 — ^Power  to  Exebcise — Compensation. 

The  power  to  take  private  property  for  public  use  is  not  derived  from 
the  Constitution,  but  the  Constitution  compels  compensation  as  an  In- 
cident to  the  exercise  of  the  power. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {{  1,  2; 
Dec.  Dig.  «=5»1.] 

6.  WOBDS    AND     PhBASES — "INCUMBBANCE." 

Any  ri^t  existing  in  one  to  use  the  land  of  another,  or  whereby  the 
use  by  the  owner  is  restricted,  is  an  incumbrance,  and  the  existence 
thereof  does  not  depend  on  the  extent  of  the  diminution  In  value ;  but  It 
exists  where  the  owner  of  th6  servient  estate  has  not  such  complete  and 
absolute  ownership  and  dominion  of  his  property  as  be  would  have  if 
the  Incumbrance  did  not  exist. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Incumbrance.] 
6.  Eminent  Domain  ®=386 — Acquisition  or  Pbopebtt — Dauaoeb. 

The  state,  under  Barge  Canal  Act  and  amendments,  appropriated  for 
a  reservoir  lands  abutting  on  lilghways  and  the  rights  of  the  owneis 
abutting  on  the  highways,  and  made  compensation  therefor  without  con- 
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slderlng  the  value  of  telephone  lines  on  the  highways.  Subsequently  It 
appropriated  the  property  of  the  company  owning  and  operating  tlie  lines. 
Beld,  that  the  company  wag  entitled  to  compensation  for  the  value  of  its 
franchise,  easements,  and  structures  constituting  an  entire  property. 

[Xid.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f  231; 
Dec.  Dig.  <e=>86.] 

T.  BmNENT  DoitAiN'  «=s>107 — Acquisition  of  Pbopbbtt — Dajiaqeb. 

The  state,  acquiring  land  for  a.  reservoir,  under  the  Barge  Canal  Act 
and  amendments,  and  thereby  destroying  a  village,  and  also  appropriating 
the  franchise,  easements,  and  structures  of  a  telephone  company,  was 
not  liable  to  pay  to  the  company  as  damages  the  loss  of  business  to  it  by 
the  destruction  of  the  village. 

[Kd.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  U  291, 
293;    Dec.  Dig.  <8=>107.] 

8.  Eminent  Domain  <s=»126 — Taking  or  Propbbtt — Compensation — Amount. 
The  state,  appropriating  for  a  public  use  the  franchise,  easements, 
and  structures  of  a  telephone  company,  need  only  pay  the  structural  value 
of  the  lines  of  the  company,  and  the  value  of  its  easements,  less  the  sum 
received  by  it  from  the  sale  of  its  poles,  with  interest  on  the  balance 
from  date  of  appropriation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  IS  345- 
347;   Dec.  Dig.  <S=»126.] 

Smith,  P.  J.,  dissenting. 

Appeal  from  Board  of  Claims. 

Action  by  the  New  York  Telephone  Company  against  the  State  of 
New  York.  From  a  determination  of  the  Board  of  Claims,  disallow- 
ing and  dismissing  the  claim  of  claimant,  it  appeals.  Reversed,  and 
judgment  directed  for  claimant. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Dunmore  &  Ferris,  of  Utica  (T.  Harvey  Ferris,  of  Utica,  John  A. 
Delehanty,  of  Albany,  Robert  M.  Crater  and  Arnold  W.  Sherman, 
both  of  New  York  City,  and  C.  R.  Dewey,  of  Utica,  of  counsel),  for 
appellant 

Egburt  E.  Woodbury,  Atty.  Gen.  (Joseph  P.  Coughlin,  of  Albany, 
and  Anson  Getman,  of  Johnstown,  of  counsel),  for  Ae  State. 

LYON,  J.  The  question  involved  upon  this  appeal  is  whether  the 
claimant,  which  is  a  domestic  corporation  organized  under  the  Trjins- 
portation  Corporations  Law  (Consol.  Laws,  c.  63 ;  Laws  1909,  c.  219), 
is  entitled  to  compensation  from  the  state  for  the  portion  of  its  tele- 
phone line  destroyed  in  connection  with  the  construction,  pursuant  to 
chapter  147  of  the  Laws  of  1903,  commonly  known  as  the  Barge 
Canal  Act,  and  the  acts  amendatory  thereof,  of  the  state  reservoir 
at  Delta,  in  the  county  of  Oneida.  The  section  of  the  claimant's  line 
included  within  the  flow  ground  of  said  reservoir  consisted  of  143 
poles,  erected  within  the  public  highways  in  1903,  carrying  two  metal- 
lic circuits,  and  was  part  of  a  line  running  from  the  city  of  Rome, 
through  the  village  of  Delta,  to  the  villages  of  Westernville  and  North- 
western, in  said  county.  The  claimant  had  erected  and  maintained 
125  of  said  poles  under  grants  of  the  right  so  to  do  executed  by  abut- 
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ting  owners,  who  possessed  a  fee  in  the  highway  subject  to  the  pub- 
lic easement.  As  to  the  remaining  18  poles,  the  claimant  had  never 
received  any  grants  or  releases  from  the  abutting  owners,  but  had 
erected  and  maintained  7  thereof  under  verbal  consents  from  abutting 
owners,  who  owned  the  fee  in  the  highway,  and  1 1  poles  without  any 
grants  or  consents  whatever  from  the  abutting  owners.  As  to  3  of 
Sie  18  poles,  the  abutting  owner  did  not  own  uie  fee  in  the  highway, 
and  no  consents  were  obtained  from  the  owners  of  such  fee.  All 
the  143  poles  were  erected  and  had  been  maintained  with  the  knowl- 
edge of,  and  without  protest  or  objection  from  any  of  the  owners  of 
the  fee,  up  to  the  time  of  the  appropriation  by  the  state. 

In  November,  1911,  the  state,  having  theretofore  appropriated  the 
lands  abutting  said  highways  in  which  claimant's  said  poles  were 
standing,  including  the  rights  of  said  abutting  owners  in  the  fee  of 
the  highway,  served  a  notice  of  appropriation  upon  the  claimant,  and 
assumed  to  take  possession  of  such  section  of  said  telephone  line,  and 
thereupon  built  said  reservoir,  covering  with  water  the  land  where 
the  village  of  Delta  had  stood.  When  it  became  necessary  in  the 
construction  of  the  reservoir  to  remove  said  poles  and  wires,  they  were 
cut  and  the  poles  sold,  and  the  claimant  received  from  such  sale  the 
sum  of  $25.  The  claimant  thereupon  built  a  pole  line  around  the 
reservoir,  following  the  nearest  practicable  route,  at  a  cost  to  it  of 
$1,204.11,  which  was  the  fair  value  thereof,  and  connected  the  two 
points  where  its  line  had  been  cut,  and  has  since  used  the  new  line 
as  part  of  the  through  line.  The  claimant  thereafter  filed  a  claim 
against  the  state  in  the  sum  of  $1,422.11  for  the  damages  which  it 
claimed  it  had  sustained  by  reason  of  the  appropriation  of  the  sec- 
tion of  said  pole  line,  $1,179.11  of  which  was  for  the  loss  of  the  pole 
and  wire  construction  of  the  old  line,  $143,  or  $1  per  pole,  for  the 
loss  of  the  easement  and  franchise  to  erect  and  maintain  the  old 
line,  and  the  remaining  $100  as  the  damages  to  claimant  by  reason  of 
the  loss  of  business  caused  by  the  removal  of  the  village  of  Delta, 
at  which  the  claimant  had  maintained  a  public  toll  station.  The  facts 
are  practically  undisputed,  and  were  stipulated  by  the  parties,  with 
the  exception  of  the  amount  of  the  damages  sustained  by  the  claim- 
ant. The  Board  of  Claims,  after  hearings,  disallowed  and  dismissed 
the  claim  in  whole,  and  from  such  determination  this  appeal  has  been 
taken. 

The  Board  of  Claims  in  its  opinion  has  stated  at  some  length  its 
reasons  for  disallowing  the  claim,  which  are  threefold:  First,  that 
the  act  of  the  state  did  not  constitute  as  against  the  claimant  an  ap- 
propriation of  its  property,  but  rather  a  regttlation  of  the  exercise  of 
its  franchise,  a  power  retained  by  the  state,  which  the  state  might  ex- 
ercise without  compensation  to  those  affected ;  secondly,  that  the  only 
possible  rights  which  the  company  had  in  the  highway  flowed  from 
the  easements,  125  in  number,  in  which  the  claimant  obtained  a  grant 
or  release  in  writing  from  the  abutting  owners,  that  these  easements 
constituted  presumably  an  incumbrance  upon  the  underlying  fee  of 
the  abutting  owners,  and  that  the  award  for  the  appropriation  of  the 
fee  of  the  abutting  owners  was  the  sole  fund  out  of  which  all  liens 
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or  incumbrances  upon  the  fee  could  be  satisfied;  and,  thirdly,  that 
the  claimant  was  not  entitled  to  any  award  for  loss  of  business  by 
reason  of  the  removal  of  the  village  of  Delta. 

[1-3]  As  to  the  first  ground  of  disallowance  of  the  claim,  the  posi- 
tion of  the  Board  of  Claims  is  concisely  stated  in  the  opinion  handed 
down  by  it,  as  follows : 

"Reference  to  the  notice  on  the  appropriation  map  •  •  •  shows  that 
the  state  therein  assumed  to  take  from  the  telephone  company  the  right  to 
use  the  highway  over  the  area  indicated  upon  the  map,  and  that  tlie  state 
did  not  assume  to  take  any  physical  property  of  the  company.  In  other 
words,  what  the  state  took  was  the  right  of  the  claimant  to  continue  to  use 
the  highway  within  the  Delta  reservoir,  because  of  the  dedication  of  that 
area  to  the  use  of  a  public  work  of  the  state." 

That  is,  the  state  claims  that  what  it  did  was  simply  to  alter  the 
highway  pursuant  to  section  120  of  the  Canal  Law  (Consol.  Laws,  c 
5;  Laws  1909,  c.  13),  which  authorizes  the  superintendent  of  public 
works,  if  he  deems  it  necessary,  to  discontinue  or  alter  any  part  of  a 
public  road  because  of  its  interference  with  any  work  on  the  canals, 
either  of  construction,  repair,  or  improvements,  to  direct  such  discon- 
tinitance  or  alteration  to  be  made,  and  file  an  accurate  description  of 
the  part  of  said  road  so  discontinued  and  laid  out  anew,  in  the  office 
of  tfie  town  clerk  in  which  the  same  is  situated,  and  provides  that 
from  the  time  of  filing  such  description  such  road  shall  be  so  altered; 
that,  claimant's  franchise  being  at  all  times  subject  to  regulation  by 
the  state,  the  claimant  derived  no  permanent  or  unalterable  right  to 
any  specific  highway  as  against  the  state;  that  the  Legislature,  by 
passing  the  Barge  Canal  Act,  directing  the  building  of  the  Delta  reser- 
voir, ttiereby  authorized  vacating  the  existing  road;  that  the  power 
to  alter  or  discontinue  a  public  highway  is  an  auxiliary  power  to  the 
main  power  to  construct  and  improve  the  canal,  and  hence  all  liabil- 
ity upon  the  part  of  the  state  for  damages  to  claimant  was  avoided — 
that  is,  that  the  state  had  the  right  legally  to  take  the  right  to  use 
these  highways  without  making  compensation;  that  the  remedy  of 
the  claimant  for  the  value  of  its  easements  is  against  the  abutting 
owners  of  the  fee ;  and  that,  with  its  franchise  and  easements  gone,  it 
was  the  duty  of  the  appellant  to  at  once  remove  its  poles  and  wires 
without  compensation,  and  at  its  own  expense,  and  vacate  the  high- 
way. 

That  the  state  assumed  merely  to  regulate  the  exercise  of  the  fran- 
chise of  the  claimant  and  to  alter  these  highways  pursuant  to  section 
120  of  the  Canal  Law,  and  not  to  appropriate  claimant's  property, 
finds  no  support  whatever  in  the  record.  Upon  the  other  hand,  the 
facts  disclosed  bearing  upon  this  matter  are  tiiat  in  November,  1911,. 
the  state  caused  to  be  served  upon  the  claimant  a  copy  of  the  map, 
survey,  and  certificate,  with  the  notices  required  by  section  4  of  the 
Barge  Canal  Act,  which  provided  that  tlie  state  engineer  might  enter 
upon,  take  possession  of,  and  use  lands,  structures,  and  waters,  the 
appropriation  of  which  for  the  use  of  the  improved  canals  or  for  the 
utilization  and  full  control  by  the  state  of  the  waters  impounded,  shall 
in  his  judgment  be  necessary.    The  section  then  provided  that  an  ac- 
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curate  survey  and  map  of  such  lands  should  be  made  and  certified 
by  the  state  engineer,  approved  by  the  canal  board,  and  filed,  and 
that  the  superintendent  of  public  works  should  thereupon  serve  upon 
the  owner  of  any  property  so  appropriated  a  notice  of  the  filing  and 
the  date  of  filing  such  map,  etc. 

Upon  the  map  so  served  upon  the  claimant,  the  location  of  claim- 
ant's main  line,  as  well  as  of  its  two  branches,  within  the  bounds  of 
the  reservoir,  were  definitely  specified,  as  well  as  the  height  and  kind 
of  poles,  whether  cedar  or  chestnut,  the  supports  for  carrying  the 
wires,  whether  brackets  or  cross-arms,  stating  the  number  ot  pins  in 
the  latter,  the  number  of  strands  of  wire  composing  the  metallic  cir- 
cuits, whether  two  or  four,  and  even  the  size  of  the  wire.  Written  up- 
on the  map  was  the  notice : 

"To  be  appropriated  by  the  state  of  Kew  Tork  (chapter  147,  Laws  of  1903, 
as  amended)  from  the  owner  or  owners  In  the  towns  of  Lee  and  Western, 
county  of  Oneida,  state  of  New  York,  for  the  use  of  the  Improved  canals. 
Unless  the  telephone  lines  shown  on  the  accompanying  map  are  removed  by 
the  time  the  contractor  reaches  them,  and  if  they  shall  be  In  the  line  of  con- 
struction, all  the  right,  title,  and  Interest  of  the  New  York  Telephone  Com- 
pany to  have  their  lines  remain  as  built,  as  against  the  state  of  New  York 
In  its  rights  to  carry  out  the  public  Improvement  referred  to  In  said  act.  If 
any,  have  be^i  appropriated." 

The  effect  of  such  action  by  the  state  (section  4)  was : 

"From  the  time  of  the  service  of  such  notice,  the  entry  upon  and  the  appro- 
priation by  the  state  of  the  property  described  for  the  purposes  above  describ- 
ed shall  be  deemed  complete,  and  such  notice  so  served  shall  be  conclusive 
evidence  ot  sacb  entry  and  appropriation,  and  of  the  qmntlty  and  botmdaries 
of  the  property  appropriated.  •  ♦  •  The  Court  of  Claims  shall  have  Juris- 
diction to  determine  the  amount  of  compensation  for  lands,  structures,  and 
waters  so  appropriated." 

Certainly  these  acts  upon  the  part  of  the  state  evidenced,  not  a  mere 
regulating  of  claimant's  franchise  by  requiring  a  relocation  of  its  line, 
and  a  taking  simply  of  its  right  to  use  the  highway,  and  the  absence 
of  taking  its  property,  as  contended  by  respondent,  but  an  appropria- 
tion of  its  easements  and  physical  structure  which  was  followed  by 
the  destruction  of  claimant's  line.  Unquestionably  the  claimant  derived 
its  right  to  erect  its  poles  and  string  its  wires  directly  from  the  state. 
Transportation  Corporations  Law,  §  1(12 ;  Village  of  Carthage  v.  Cen- 
tral N.  Y.  Tel.  Co.,  185  N.  Y.  448,  451,  78  N.  E.  165,  113  Am.  St. 
Rep.  932;  Rochester  Telephone  Co.  v.  Ross,  125  App.  Div.  76,  109 
N.  Y.  Supp.  381.  And  there  was  reserved  to  the  state  upon  claim- 
ant's incorporation  the  right  at  all  times  by  itself  or  by  the  municipality, 
through  power  delegated  to  it,  to  regulate  the  franchise  obtained  and 
to  compel  the  company  to  relocate  its  line  or  portions  thereof  in  proper 
cases  as  the  public  interests  or  public  convenience  in  the  improvement 
or  proper  regulation  of  the  use  of  the  highway  might  require,  even 
to  the  extent  of  the  state  or  municipality  under  such  conditions  re- 
quiring a  telephone  company  to  entirely  remove  its  poles  and  to  place 
its  wires  underground.  American  Rapid  Telegraph  Co.  v.  Hess,  125 
N.  Y.  641, 26  N.  E.  919, 13  L.  R.  A.  454,  21  Am.  St  Rep.  764;  West- 
ern Union  &  Pa.  Traction  Co.  v.  Stillman,  143  App.  Div.  717,  128  N. 
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Y.  Supp.  363 ;  New  Union  Telephone  v.  Marsh,  96  App.  Div.  122,  89 
N.  Y.  Supp.  79. 

In  support  of  its  contention,  the  state  cites  New  England  Telegraph 
&  Telephone  Co.  v.  Boston  Terminal  Co.,  182  Mass.  397,  65  N.  E.  835, 
and  Boston  Electric  Light  Co.  v.  Same,  182  Mass.  397,  65  N.  E.  835, 
as  sustaining  its  position.  In  that  case,  each  of  the  plaintiffs,  one  a 
telephone  company  and  the  other  an  electric  lighting  company,  had 
conduits  and  wires  underneath  certain  streets  in  the  city  of  Boston  at 
the  time  those  streets  were  discontinued  and  taken,  for  a  terminal 
station  and  the  property  of  plaintiffs  in  such  streets  rendered  valueless. 
The  court  held  that  neither  company  had  any  property  rights  in  the 
street,  nor  any  rights  which  the  municipality  might  not  take  for  other 
public  uses  without  making  compensation.  This  decision,  however, 
is  not  applicable  to  the  case  at  bar,  for,  while  in  that  state  the  fee  of 
the  street  remained  in  the  abutting  owner,  the  easement  acquired  by 
the  public  in  the  street  was  not  for  mere  street  purposes,  but  was  for 
every  public  purpose,  and  the  state  might  at  any  time  resume  its  au- 
thority in  regard  to  all  public  rights  and  interests  of  which  the  state 
remained  at  all  times  supreme,  and  might  exercise  them  as  it  deemed 
best.  All  that  was  given  the  telephone  and  lighting  companies  was 
the  right  to  use  the  land,  which  was  a  temporary  privilege  only,  with 
no  right  acquired  as  against  the  owner  of  the  fee  by  its  enjoyment, 
nor  any  legal  right  acquired  to  the  continued  enjoyment  of  the  priv- 
ileges, or  any  presumption  of  a  grant  raised  thereby.  Pub.  St  Mass. 
1882,  c.  109,  §  IS.  Hence  neither  of  the  plaintiffs  had  any  rights 
of  property  in  the  street,  which  could  be  the  subject  of  an  assessment 
of  damages,  when  the  street  was  discontinued  by  statutory  authority. 
This  was  in  conformity  to  the  decision  in  Pierce  v.  Drew,  136  Mass. 
75,  79,  49  Am.  Rep.  7,  where  it  was  held  that  an  additional  servitude 
was  not  imposed  by  the  appropriation  of  the  public  highway  for  the 
use  of  a  line  of  electric  tel^raph  by  the  erection  of  poles  and  wires 
above  the  surface  of  the  ground,  and  that  the  owner  of  the  fee  of  the 
highway  was  entitled  to  no  compensation  therefor.  In  the  state  of 
New  York,  however,  the  power  of  the  state  over  easements  in  the 
public  highways  is  much  more  limited,  and,  while  it  exists  for  street 
purposes,  it  does  not  extend  to  the  use  of  the  streets  by  a  private  tele- 
phone company  nor  for  all  public  purposes. 

"When,  however,  the  couBtructlon  la  not  for  a  street  nae,  even  U  it  la  for  a 
public  use,  liability  to  the  owner  of  the  fee  attaches  to  a  cl^  the  same  as  to 
a  railroad  corporation."  Matter  of  Bapld  Transit  Coni'rs,  1&7  N.  X.  81,  99, 
90  N.  E.  456,  461  (18  Ann.  Cas.  366.) 

The  claimant  having  accepted  the  franchise,  and  in  reliance  upon  it 
having  acquired  easements,  and  erected  and  entered  upon  the  operation 
of  its  telephone  system,  a  contract  was  thereby  constituted  between  the 
state  and  the  claimant,  and  the  franchise,  easements,  and  physical 
structures  became  property,  of  which  the  claimant  could  not  be  de- 
prived, even  by  the  sovereign  authority,  without  liability  upon  the  part 
of  the  state  to  make  just  compensation  therefor.  In  the  Matter  of 
Electric  Lines,  201  N.  Y,  321,  333,  94  N.  E.  1056,  affirmed  under  title 
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N.  Y.  Electric  Lines  Co.  v.  Empire  City  Subway,  235  U.  S.  179,  193, 
35  Sup.  Ct.  72,  Ann.  Cas.  191 SA,  906;  Eels  v.  American  Tele.  &  Tel. 
Co.,  143  N.  Y.  133,  38  N.  E.  202,  25  L.  R.  A.  640;  People  ex  rel.  City 
of  Olean  v.  Western  N.  Y.  &  P.  T.  Co.,  214  N.  Y.  526,  108  N.  E. 
847;  Osborne  v.  Auburn  Tel.  Co.,  189  N.  Y.  393,  82  N.  E.  428;  Peo- 
ple ex  rel.  Met.  St  Ry.  Co.  v.  Tax  Com'rs,  174  N.  Y.  417,  67  N.  E. 
69,  63  L.  R.  A.  884,  105  Am.  St.  Rep.  674;  Palmer  v.  Larchmont 
Elec.  Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43  L.  R.  A.  672;  People  v. 
O'Brien,  Rec'r,  111  N.  Y.  1,  18  N.  E.  692,  2  L.  R.  A.  255,  7  Am.  St. 
Rep.  684;  Louisville  v.  Cumberland  Tel.  Co.,  224  U.  S.  649;^  Monon- 
gahela  Nav.  Co.  v.  United  States,  148  U.  S.  312,  13  Sup.  Ct.  622,  37 
L.  Ed.  463 ;  Richards  v.  Citizens'  Water  Supply  Co.,  140  App.  Div. 
206,  125  N.  Y.  Sup.  116;  Barber  v.  Hudson  Tel.  Co.,  105  App.  Div. 
154,  93  N.  Y.  Supp.  993,  SO  L.  R.  A.  146,  note.  In  the  Matter  of 
Electric  Lines,  supra,  201  N.  Y.  330-333,  94  N.  E.  1056,  Judge  Haight 
quotes  with  approval  from  the  opinion  of  Jtidge  Allen  in  People  v. 
Squires,  14  Daly,  154,  and  the  opinion  of  Judge  Hiscock  in  Western 
Union  Telegraph  Co.  v.  City  of  Syracuse,  24  Misc.  Rep.  338,  53  N.  Y. 
Supp.  690,  holding  that,  after  a  franchise  has  been  accepted  and  acted 
upon,  it  becomes  a  contract,  and  the  privileges  secured  by  the  fran- 
chise property  rights,  which  cannot  be  violated  by  the  municipality 
granting  them.  In  the  latter  case,  however,  the  franchise  contained 
provisions  for  the  benefit  of  the  city,  of  which  the  city  had  availed  it- 
self. 

[4]  Not  only  do  the  Constitutions  of  the  United  States  (artfcle  5, 
amendments  of  1791)  and  of  the  state  of  New  York  (article  1,  § 
6)  forbid  the  taking  of  private  property  for  public  use  without  just 
compensation,  but — 

"In  Slnnickson  v.  Johnson,  17  N.  J.  Law  P  Harr.)  129,  145  [34  Am.  Dec.  184], 
dted  In  the  case  of  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166,  178  f20  t,.  Ed. 
6S7],  it  was  said:  This  power  to  take  private  property  reaches  back  of  all 
constltutUHial  provisions ;  and  It  aeems  to  have  been  considered  a  settled  prin- 
ciple of  universal  law  that  the  right  to  compensation  is  an  Incident  to  the 
exercise  of  that  power,  and  that  the  one  is  so  Inseparably  connected  with  the 
other  that  they  may  be  said  to  exist,  not  as  separate  and  distinct  principles, 
bat  as  parts  of  one  and  the  same  principle.'  And  in  Gardner  r.  Newbnrgh,  2 
Johns.  Ch.  [N.  Y.]  162  [7  Am.  Dec.  526],  Chancellor  Kent  affirmed  substantial- 
ly the  same  doctrine."    Monongahela  Mar.  Co.  t.  United  States,  supra. 

It  must  be  held,  therefore,  that  the  appropriation  by  the  state  was 
not  merely  of  claimant's  franchise  rights  within  the  flow  line  of  the 
reservoir,  leaving  its  structural  property  practically  valueless,  but  of 
all  its  property  within  such  limits,  corporeal  and  incorporeal,  consti- 
tuting an  indissoluble  combination  of  property,  and  that  the  claimant 
is  entitled  to  be  awarded  just  compensation  therefor. 

[5]  The  second  ground  of  disallowance  of  the  claim,  as  stated  in 
the  opinion  of  the  Board  of  Claims,  is  based  upon  the  ground  that  the 
easements  which  the  claimant  obtained  for  erecting  and  maintaining 
its  poles  constituted  an  incumbrance  upon  the  underlying  fee  of  the 
abutting  owners,  and  that  the  award  for  the  appropriation  of  the  fee 
of  the  abutting  owners  constituted  the  sole  fund  out  of  which  all  liens 
and  incumbrances  could  be  satisfied. 

>82  enp.  ct  67S,  M  U  Ed.  K4. 
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"An  Incnmbrance  Is  said  to  Import  every  right  to  or  Interest  in  the  land, 
which  may  subsist  In  another,  to  the  diminution  of  the  value  of  the  land,  but 
consistent  with  the  power  to  pass  the  fee  by  a  conveyance.  1  Bouvler's  Law 
Diet.  p.  696 ;  2  Greenl.  Ev.  S  242 ;  3  Waahbum  on  Beal  Property,  659,  f  14. 
Any  right  existing  In  another  to  use  the  land,  or  whereby  the  use  by  the 
owner  Is  restricted.  Is  an  Incumbrance  within  the  legal  meaning  of  the  term. 
Wetmore  v.  Bruce,  IIS  N.  Y.  319,  23  N.  B,  303."  Forster  v.  Scott,  136  N. 
Y.  577,  32  N.  E.  976,  18  L.  R.  A.  543. 

The  existence  of  an  incumbrance  does  not  depend  upon  the  extent 
of  the  diminution  in  value,  but  it  exists  if  the  owner  of  the  servient 
estate  has  not  so  complete  and  absolute  ownership  and  dominion  of 
his  property  as  he  would  have  if  the  right  spoken  of  did  not  exist. 
Mackey  v.  Harmon,  34  Minn.  168,  24  N.  W.  702;  Demars  v.  Koehler, 
62  N.  J.  Law,  203,  41  Atl.  720,  72  Am.  St.  Rep.  642.  The  following 
easements  have  been  held  to  be  incumbrances:  The  right  to  dam 
and  use  the  waters  of  a  stream  flowing  in  part  upon  the  land  conveyed. 
Huyck,  Adm'r,  v.  Andrews,  113  N.  Y.  81,  20  N.  E.  581,  3  L.  R.  A. 
789,  10  Am.  St.  Rep.  432.  An  easement  of  light  and  air ;  Remsen  v. 
Wingert,  112  App.  Div.  234,'  affirmed  188  N.  Y.  632, -81  N.  E.  1174. 
The  use  in  common  of  a  lane.  Ladue  v.  Cooper,  32  Misc.  Rep.  544, 
67  N.  Y.  Supp.  319.  The  right  to  maintain  a  drain.  Treadwell  v. 
Inslee,  120  N.  Y.  465,  24  N.  E.  651.  The  existence  of  a  private  right 
of  way.  EUer  v.  Moore,  48  App.  Div.  403,  63  N.  Y.  Supp.  88.  The 
existence  of  a  railroad  right  of  way.  Turner  v.  Walker,  40  Misc. 
Rep.  379,  82  N.  Y.  Supp.  340;  Matter  of  Bensel,  140  App.  Div.  257, 
262,  125  N.  Y.  Supp.  128.  A  restriction  against  building  upon  the 
frontage  of  a  lot.  Wetmore  v.  Bruce,  118  N.  Y.  319,  23  N.  E.  303; 
Nathan  v.  Morris,  62  Hun,  454,  17  N.  Y.  Supp.  13.  A  restriction 
against  using  a  building  upon  the  premises  as  a  saloon.  Uihlein  v. 
Matthews,  172  N.  Y.  154,  158,  64  N.  E.  792.  An  outstanding  lease. 
Poland,  as  Trustee,  v.  Italian  Savings  Bank,  123  App.  Div.  598,  108 
N.  Y.  Supp.  57;  Moroney  v.  State  of  New  York,  67  Misc.  Rep. 
(Court  of  Claims)  67,  124  N.  Y.  Supp.  824;  Brass  v.  Vandecar,  70 
Neb.  35,  96  N.  W.  1035 ;  Fritz  v.  Pusey,  31  Minn.  368,  18  N.  W. 
94.  The  right  of  a  street  railroad  along  a  public  highway.  People 
ex  rel.  D.  &  F.  R.  R.  Co.  v.  Cassity,  46  N.  Y.  46. 

[8]  As  justifying  its  contention  that  the  claimant  is  relegated  for 
his  compensation  to  the  award  made  to  such  abutting  owners,  the 
state  refers  to  section  88  of  the  Canal  Law,  which  is  as  follows : 

"When  damages  are  awarded  for  the  appropriation  of  any  lands  or  water  to 
the  use  of  a  canal  and  It  appears  that  there  is  a  lien  or  Incumbrance  upon 
the  property  so  appropriated,  the  comptroller  may  deposit  the  amottnt  of 
the  award  in  any  bank.  In  which  moneys  belonging  to  such  fund  may  be  de- 
posited, to  the  account  of  such  award,  to  be  paid  and  distributed  to  the  per- 
sons entitled  to  the  same  as  ordered  by  the  Supreme  C!ourt  on  application  of 
any  person." 

It  will  be  observed  that  depositing  the  amount  of  the  award  by  the 
comptroller  is  permissive,  and  not  mandatory. 

As  recited  in  the  stipulation  of  the  parties,  the  appropriations  by  the 
state  of  lands  of  abutting  owners,  some  28  in  number,  were  made  in 
190S',  excepting  as  to  2  parcels,  which  were  made  in  January  and 

>  98  N.  Y.  Supp.  388. 


Digitized  by 


Google 


Sup.  Ct)  NEW  YORK  TELEPHONE  CX).  V.  STATE  1067 

August,  1910.  Concededly,  certain  of  the  awards  had  been  made, 
and  settlements  consummated  with  other  abutting  owners,  prior  to  the 
date  of  the  service  of  the  map  and  notice  of  appropriation  upon  the 
claimant  in  November,  1911.  It  is  not  claimed  that  the  deposit  of 
any  such  award  was  ever  made  by  the  comptroller  pursuant  to  sec- 
tion 88,  or  that  a  notice  of  the  appropriation  of  any  of  the  abutting 
lands  was  ever  given  to  claimant,  or  that  at  the  time  any  award  or 
settlement  was  made  it  was  suggested  by  the  state  authorities  that  an 
award  to  the  claimant  was  intended  to  be  included  in  an  award  to  an 
abutting  owner.  In  fact,  the  state  concedes  that  the  value  of  claim- 
ant's property  was  never  taken  into  consideration  in  estimating  the 
value  of  any  property  appropriated  by  the  state,  and  claims  that  there 
is  no  liability  upon  the  part  of  the  state  to  the  claimant.  It  is  cer- 
tainly not  the  policy  of.  the  state  to  confiscate  private  property  for 
state  uses.  As  was  said  by  Judge  Cardozo  in  Jackson  v.  State  of 
New  York,  213  N.  Y.  34,  106  N.  E.  758: 

"Condemnation  Is  an  enforced  sale,  and  the  state  stands  toward  the  owner 
as  buyer  toward  seller.  On  that  basis  the  rights  and  duties  of  each  must  be 
determined." 

The  value  of  an  easement  to  erect  and  maintain  a  pole  was  stipulated 
at  $1,  but  it  is  doubtful  whether  there  was  in  fact  any  damage  what- 
ever to  the  fee  by.  reason  thereof,  as  in  an  action  for  breach  of  cove- 
nant of  quiet  enjoyment  it  is  the  manner  in  which  an  easement  af- 
fects the  value  of  the  premises  as  a  whole  which  constitutes  the  loss, 
if  any.  Hymes  v.  Esty,  133  N.  Y.  342,  346,  31  N.  E.  105.  Indeed, 
a  telephone  line  along  country  highways,  such  as  these  were,  might 
be  considered  a  benefit  rather  than  an  injury  to  the  abutting  prop- 
erty. Whether  the  state  may  have  questioned  claimant's  easements 
being  inctmibrances  within  the  meaning  and  intent  of  the  Canal  Law, 
and  hence  may  have  doubted  its  legal  right  to  distribute  claimant's 
compensation  among  the  28  different  property  owners,  or  may  have 
considered  that  method  too  vexatious  and  dilatory,  is  not  material, 
in  view  of  the  fact  that  it  has  sought  to  appropriate  claimant's  prop- 
erty as  a  whole,  which  it  had  the  right  to  do;  and  in  view  of  the  rec- 
ord in  this  case  it  hardly  lies  with  the  state  to  claim  otherwise. 

The  franchise,  easements,  and  structures  constituted  an  entire  prop- 
erty, the  title  to  which  would  pass  under  foreclosure  and  sale  or  by 
condemnation.  For  purposes  of  taxation  claimant's  telephone  line 
was  real  property.  Tax  I^aw,  §  2.  In  People  ex  rel.  Met.  St.  Ry.  v. 
Tax  Com'rs,  174  N.  Y.  417,  440,  67  N,  E.  69,  74,  a  case  relating  to 
assessment  for  taxation,  it  was  said : 

"The  relation  between  the  Intangible  right  to  run  cars  In  the  streets  and  the 
tangible  property  in  the  rails  to  run  the  cars  oo  is  so  intimate  as  to  be  in- 
separable in  any  practicable  system  of  estimating  values.  *  *  *  All  the 
mains  and  pipes,  poles  and  wires,  rails  and  ties,  of  the  relators,  when  sepa- 
rated from  their  special  franchises,  have  no  value  except  as  firewood  or  old 
Iron.  Their  only  substantial  value  is  the  right  to  use  them  In  connection 
with  the  franchise,  and  hence  they  are  incidental  to  the  franchise.  As  part 
of  the  franchise  they  are  worth  something,  but  severed  from  it  nothing  to 
speak  of.    *    *    *    The  value  of  either  resides  in  the  union  of  both,  and 
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can  be  practically  ascertained  only  by  treating  ihem  as  a  unit  •  •  •  We 
regard  the  tangible  property  as  an  Inseparable  part  of  the  special  franchises 
mentioned  In  the  statute,  constituting  with  them  a  new  entity,  which  as  a 
going  concern  can  neither  be  assessed  nor  sold  to  advantage,  except  as  one 
thing,  «ingle  and  entire.  People  v.  O'Brien,  111  N.  T.  1  [18  N.  B.  692,  2  L. 
H.  A.  255,  7  Am.  St  Rep.  684] ;  Gue  v.  Tidewater  Canal  Co.,  24  How.  257  [16 
L.  Ed.  635] ;  Hammock  v.  Loan  &  Trust  Co.,  105  D.  S.  77  [26  L.  Ed.  1111] ; 
Buncombe  Co.  Com'rs  v.  Tommey,  115  D.  S.  122  [6  Sup.  Ct  626,  1186,  29  I* 
Ed.  305]." 

Later  the  opinion  says: 

"In  Montgomery  Co.  t.  Bridge  Co.,  110  Pa.  64,  68  [20  AtL  407],  it  was  said: 
'The  bridge  structure,  the  stone,  iron,  and  wood,  was  but  a  portion  of  the 
property  owned  by  the  bridge  company,  and  taken  by  the  coimty.  There 
were  the  franchises  of  the  company,  including  the  right  to  take  toll,  and 
these  were  as  effectually  taken  as  was  the  bridge  Itself.  Hence  to  measure 
the  damages  by  the  mere  cost  of  building  the  bridge  would  be  to  deprive  the 
company  of  any  compensation  for  the  destruction  of  its  franchises.  The  lat- 
ter can  no  more  be  taken  without  compensation  than  can  its  tangible  corporeal 
property.' " 

Manifestly,  the  claimant  is  not  relegated  to  the  various  moneys  paid 
abutting  owners  as  constituting  the  sole  fund  out  of  which  it  can 
receive  compensation,  but  is  entitled  to  be  awarded  proper  compensa- 
tion in  this  proceeding. 

[7]  As  to  the  third  ground  of  disallowance  of  the  claim,  that  the 
claimant  is  not  entitled  to  be  compensated  for  loss  of  business  by 
reason  of  the  destruction  of  the  village  of  Delta,  it  appears  by  the 
stipulation  that  the  receipts  of  the  claimant  and  its  predecessor  for  toll 
business  of  that  office  averaged  $35  per  year  during  the  five  years  im- 
mediately preceding  the  appropriation  of  claimant's  poles  and  wires. 
There  being  no  statutory  authority  for  the  allowance  of  such  com- 
pensation, Sie  decision  of  the  Board  of  Claims  was  unquestionably 
correct.  Lewis  on  Eminent  Domain  (3d  Ed.)  vol.  1,  §§  230,  727; 
Matter  of  Grade  Crossings  Com'rs,  17  App.  EHv.  54,  44  N.  Y.  Supp. 
844;  Matter  of  Gilroy,  26  App.  Div.  314,  49  N.  Y.  Supp.  798;  Sauer 
V.  Mayor,  44  App.  Div.  305,  60  N.  Y.  Supp.  648 ;  Brainerd  v.  State 
of  New  York,  74  Misc.  Rep.  100.  108,  131  N.  Y.  Supp.  221. 

[8]  As  to  the  compensation  to  which  the  claimant  is  entitled,  the 
counsel  for  the  state  having  stated  upon  the  trial  that  the  question  is 
merely  one  of  liability  of  the  state,  and  it  having  been  stipulated  that 
the  value  of  a  permanent  easement  to  place  and  maintain  each  of  such 
poles  was  one  dollar,  and  the  undisputed  testimony  which  counsel 
for  the  state  also  stated  upon  the  trial  would  not  be  questioned,  but 
would  be  assumed  to  be  true,  being  that  the  structural  value  of  claim- 
ant's poles,  wires,  and  fixtures  at  the  time  of  the  appropriation  was 
$701.70,  or  60  per  cent  of  the  cost  of  replacing  the  old  line  with  a 
new  line,  it  would  seem  that  the  case  should  be  disposed  of  by  us 
rather  than  be  sent  to  the  Court  of  Claims  as  successor  of  the  Board 
of  Claims,  for  rehearing  and  determination.  It  appears  that  the  cost 
of  constructing  the  new  line  was  practically  the  same  as  would  be 
the  cost  of  newly  constructing  the  old  line.  What  the  state  appro- 
priated, however,  was  an  old  line,  which  had  depreciated  in  value 
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40  per  cent,  by  reason  of  age,  and  hence  what  the  state  should  pay 
for  is  an  old  line,  and  not  a  new  Hne. 

The  claimant  is  therefore  entitled  to  recover  $801.70,  the  structural 
value  of  the  old  line,  and  the  value  of  the  easements  for  125  poles,  less 
$25  received  by  claimant  from  the  sale  of  the  old  poles,  with  inter- 
est on  such  balance  from  the  date  of  the  appropriation. 

The  determination  of  the  Board  of  Claims  is  therefore  reversed, 
with  $50  costs  and  disbursements,  and  judgment  directed  for  the 
claimant  as  above  stated.  All  concur,  except  SMITH,  P.  J.,  who  dis- 
sents. 


BRUNSWICK  SITE  CO.  v.  BERLIN  NBURODBR  ART  PRINTING  CO. 

(Supreme  Conrt,  Appellate  Term,  First  Department    July  8,  1915.)   . 

Landlobd  ahd  T«2fAWT  «=»88 — Leask — Renew al—Effbot  ok  Nothm. 

Under  a  lease  giving  the  lessee  the  privilege  of  renewal  for  a  further 
tenn  of  two  years,  provided  It  notify  the  lessor  of  Its  Intention  to  do  so 
four  months  prior  to  Its  expiration,  such  a  notice  automatically  makes  a 
new  lease  for  two  years,  to  begin  on  expiration  of  the  ori^nal  term. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent,  Dig.  {{ 
270-276 ;  Dec.  Dig.  «=»86.] 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Brunswick  Site  Company  against  the  Berlin  Neuroder 
Art  Printing  Company.  From  a  judgment  for  $206.91,  for  plaintiff, 
defendant  appeals.    Affirmed. 

Argued  before  GUY,  LEHMAN,  and  WHITAKER,  JJ. 

Chas.  Kaufmann,  of  New  York  City  (Louis  F.  Levy  and  Joseph  J. 
Com,  both  of  New  York  City,  of  counsel),  for  appellant. 
Julius  Offenbach,  of  New  York  City,  for  respondent. 

GUY,  J.  The  written  notice  delivered  in  March,  1914,  as  provided 
by  the  then  existing  lease,  operated  automatically  as  making  a  new 
written  lease  for  two  years  to  begin  July  31,  1914.  All  subsequent 
negotiations  were  merely  an  attempt  to  agree  upon  a  modification  of 
said  lease. 

The  judgment  should  be  affirmed,  with  costs. 

WHITAKER,  J.,  concurs. 

LEHMAN,  J.  (dissenting).    The  complaint  herein  alleges : 

That  the  plaintifTs  assignor  leased  to  the  defendant  certain  premises  for 
a  period  of  three  years  ending  July  31,  1914,  at  an  annual  rental  of  $750, 
with  the  privilege  to  the  defendant  of  renewing  the  lease  at  the  same  rental 
for  a  further  term  of  two  years  upon  its  expiration,  providing  it  notify  the 
lessor  of  its  Intention  to  do  so  not  less  than  four  months  prior  to  the  expira- 
tion of  said  lease.    "That  after  the  said  31st  day  of  July,  1014,  said  defendant 
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continued  and  remained  In  occupation  of  said  premises  with  tbe  consent  of 
the  plaintiff,  paying  rent  therefor  to  the  plaintiff,  whereby  It  elected  to  con- 
tinue Its  said  tenancy  for  another  two  years,  commencing  on  the  1st  day  of 
August,  1914,  upon  the  same  terms  and  at  the  same  rent  and  payable  as  in 
and  by  said  agreement  was  provided  for  and  agreed  to,  except  as  to  the 
privilege  of  renewal." 

At  the  trial  it  appeared  that  the  defendant  entered  into  the  occupa- 
tion of  the  premises  under  a  lease  as  set  forth  in  the  complaint.  It 
further  appeared  that  the  plaintiffs  agents  had  in  March,  1914,  re- 
ceived a  written  notification  purporting  to  be  signed  by  defendant's 
president  of  its  election  to  renew  the  lease.  It  further  appeared  that 
the  defendant  remained  in  possession  of  these  premises  after  the  31st 
day  of  July,  1914,  and  paid  rent  to  the  plaintiff  for  the  months  of 
August  and  September ;  that  they  removed  from  the  premises  in  Sep- 
tember, and  have  not  paid  tiieir  rent  for  the  next  three  months,  for 
which  the  action  is  brought. 

There  is  no  doubt  in  my  mind  that,  entirely  apart  from  the  letter 
of  March  expressing  the  defendant's  intention  to  renew  the  lease,  the 
continued  occupation  of  the  premises  after  July  31,  1914,  and  the 
payment  by  the  defendant  and  the  receipt  by  the  plaintiff  of  the  rent 
for  August  and  September,  if  unexplained,  would  be  amply  sufficient 
to  show  that  the  defendant  elected  to  renew  the  lease.  Probst  v. 
Rochester  Steam  Laundry  Co.,  171  N.  Y.  588,  64  N.  E.  504.  It  is 
to  be  noted,  however,  that  in  that  case  the  court  stated  that : 

There  were  no  circumstances  "to  rebut  the  presumption  of  a  renewal  or 
extension  by  Implication.  •  •  •  The  case  is  barren  of  any  excuse,  real 
or  pretended,  for  continuing  In  possession  and  paying  rent  without  exercising 
the  option." 

In  the  present  case,  however,  the  plaintiff's  own  testimony  shows 
that,  after  the  plaintiff  received  notice  of  the  defendant's  intention 
to  renew  the  lease,  the  plaintiff,  desiring  that  all  its  leases  should  ex- 
pire on  May  1st,  presented  to  the  defendant  a  new  lease  for  2  years 
and  9  months,  and  that  even  in  July,  1914,  the  defendant  had  not 
signed  the  lease,  and  stated  "that  they  were  awaiting  advices  from 
Germany."  There  is  some  dispute  as  to  the  exact  nature  of  this  con- 
versation. The  plaintiff's  agent  claims  that  all  that  was  said  was 
"that  they  would  sign  the  lease  within  a  few  days  and  that  they  were 
awaiting  some  advices  from  Germany,"  while  the  defendant's  treas- 
urer testified : 

That  he  stated  In  July  "that  I  had  no  authority  to  act  in  this  case.  AU  I 
could  do  was  to  send  it  to  Europe  to  the  German  headquarters.  I  pointed  out 
to  him  that  this  lease  was  made  out  for  2  years  and  9  months,  and  I  was  not 
sure  whether  they  would  accept  that  lease.  He  said,  If  they  wanted,  they 
could  accept  It  tor  9  months,  or  for  1  year  and  9  months,  or  for  2  years  and 
9  months.  *  *  *  In  the  meantime,  until  the  answer  arrived,  we  would 
stay  without  a  lease." 

Even  if  we  accept  the  plaintiff's  version  of  this  conversation,  I  think 
it  clearly  rebuts  any  implied  contract  that  the  lease  should  be  renewed 
for  two  years.  The  parties  in  July  were  discussing,  not  a  renewal  un- 
der the  terms  of  the  old  lease,  which  would  expire  on  July  31,  1916, 
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but  a  new  lease  to  expire  <m  May  1,  1917,  or  on  some  earlier  May  1st. 
The  plaintiff  knew  that  the  defendant  was  "awaiting  advices  from 
Germany"  before  signing  such  a  lease.  When  the  plaintiff  continued 
to  receive  the  rent  after  the  31st  day  of  July,  it  must  have  known  that 
the  defendant's  possession  was  pending  the  arrival  of  such  advices, 
and  in  anticipation  of  the  signing  of  a  new  lease,  and  not  under  any 
claim  of  a  right  to  renew  the  old  lease.  Its  acquiescense  in  such 
continued  possession  might  be  considered  as  a  consent  to  continued 
occupation  until  the  new  lease  was  signed,  but  under  the  circumstances 
it  could  not  be  considered  as  a  consent  to  the  renewal  of  the  old 
lease. 

As  a  matter  of  fact  the  trial  justice  never  held  that  there  was  a 
renewal,  but  even  stated  that  "I  am  quite  certain  in  my  mind  that  there 
was  not  a  renewal,"  although  he  did  not  expressly  decide  this  point, 
stating: 

"I  do  not  think  that  It  Is  necessary  to  dedde  whether  the  tenant  held  over 
tot  two  years,  or  whether  It  was  a  hold-over  at  the  common  law  for  one  year, 
or  whether  there  was  an  Indeterminate  hiring  expiring  on  May  1st  next.  The 
question  now  before  the  court  is  to  decide  whether  the  defendant  is  responsi- 
ble for  the  three  months,  October,  November,  and  December,  1914,  and  I  de- 
cide that  in  the  affirmative.  That  is  the  only  point  on  which  this  case  will 
be  res  adjudicate  on  any  other  proceedings  that  may  be  brought" 

Aside  even  from  any  question  of  whether  the  plaintiff  can  recover 
on  the  present  complaint,  except  upon  proof  of  a  renewal  for  two 
years,  I  think  that  the  proof  is  insufficient  to  allow  a  judgment  for 
the  plaintiff  upon  any  other  theory.  The  defendant  had  certainly  not 
agreed  to  take  a  lease  till  the  following  May  1st,  but  was  free  to  give 
up  the  premises,  unless  it  impliedly  agreed  to  renew  the  lease  or  was 
a  technical  hold-over.  As  shown  above,  it  did  not  impliedly  agree 
to  renew  the  lease  for  2  years,  and  I  think  that  it  requires  no  argu- 
ment to  show  that  the  defendant  was  not  a  technical  hold-over,  for 
even  the  respondent  states  in  its  brief  that :" 

"Appellant  argues  at  length  against  the  proposition  that  defendant  might 
be  treated  as  a  'hold-over.' " 

The  claim  is  first  made  that  this  was  not  plaintiff's  theory  of  ac- 
tion as  pleaded,  and  that  it  is  inconsistent  with  the  proof.  Respondent 
quite  agrees  that,  using  the  term  "hold-over"  in  its  technical  legal 
sense,  appellant  is  correct  on  both  points. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 
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HAUSBR  V.  HAUSER.    (No.  50.) 
(Supreme  Court,  Appellate  Term,  First  Department    July  12,  1915.) 

1,  DivoBCE  <g=»197 — Alimont — Attorney's  Fee. 

A  husband  is  liable  for  services  rendered  by  an  attorney  in  procuring 
an  Increase  In  the  alimony  given  the  wife,  who  had  obtained  a  decree  of 
separation. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  {g  682,  583;  Dec. 
Dig.  <S=»197.] 

2.  DivoECE  ®=»197 — AimoNT — Right  of  'Wife. 

A  wife,  after  separation,  who  has  paid,  out  of  the  alimony  received, 
attorneys  for  their  services  In  procuring  an  Increase  of  alimony,  Is  not 
entitled  to  recover  the  amount  paid  from  her  husband ;  the  services 
having  been  paid  out  of  money  furnished  for  her  support 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  H  582,  583;  Dec. 
Dig.  €=»197.] 

Guy,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Bertie  Hauser  against  William  J.  Hauser.  From  the  judg- 
ment, defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  GUY,  LEHMAN,  and  WHITAKER,  JJ. 

Philip  C.  Samuels,  of  New  York  City  (Albert  J.  Rifkind  and  Philip 
C.  Samuels,  both  of  New  York  City,  of  counsel),  for  appellant. 

George  W.  Glaze  and  John  Mithertz,  both  of  New  York  City  (George 
W.  Glaze,  of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  In  August,  1911,  the  plaintiff  herein  obtained  a 
decree  of  separation  against  her  husband,  the  defendant  in  this  action. 
-Under  that  decree  the  defendant  was  ordered  to  pay  to  the  plaintiff 
the  sum  of  $10  per  week;  alimony,  and  it  was  further  provided  that 
the  plaintiff  had  leave  to  apply  to  the  court. to  modify  this  amount  in 
case  of  change  in  circumstances  of  the  defendant.  Thereafter  the 
plaintiff  retained  George  W.  Glaze  as  her  attorney  to  apply  to  the 
court  for  an  increase  of  alimony,  and  he  succeeded  in  having  the 
amount  increased  to  $14  per  week.  The  proceedings  before  the  court 
appear  to  have  been  strongly  contested,  and  even  after  the  court  had 
ordered  the  increase  in  alimony  the  defendant  obtained  an  injunction 
against  its  collection  and  appealed  from  the  order.  Thereafter  the 
plaintiff  paid  the  attorney  the  sum  of  $150,  from  the  alimony  received, 
for  his  services  up  to  the  time  when  the  amount  of  the  alimony  was 
increased,  and  she  now  seeks  to  recover  this  amount  from  her  husband, 
and  her  attorney  at  the  same  time  sues  the  husband  for  the  sum  of 
$3(X),  which  he  claims  is  the  value  of  his  services  rendered  after  the 
entry  of  the  order  increasing  the  alimony. 

[1]  The  attorney,  George  W.  Glaze,  has  recovered  a  judgment  for 
the  sum  of  $216.50  for  these  services,  and  the  plaintiff  has  recovered 
a  judgment  for  the  sum  of  $150.    Under  the  authority  of  the  case  of 
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Horn  V.  Schmalhok,  150  App.  Div.  333,  134  N.  Y.  Supp.  652,  it  seems 
to  me  that  the  defendant  is  liable  to  an  attorney  for  services  rendered 
under  these  circumstances,  and  inasmuch  as  we  find  no  serious  errors 
in  the  record  we  have  affirmed  the  judgment  in  that  case. 

[2]  The  question  of  whether  a  wife,  who  has  paid  her  attorney  for 
these  services  out  of  the  alimony  received,  can  recover  for  such  pay- 
ment, presents  more  difficulty.  At  common  law  no  such  action  was 
maintainable,  for  all  her  property  was  owned  by  the  husband.  Since 
her  marital  disabilities  have  been  removed,  the  Court  of  Appeals  has 
held  in  the  case  of  De  Brauwere  v.  De  Brauwere,  203  N.  Y.  460,  96 
N.  E.  722,  38  L.  R.  A.  (N.  S.)  508,  that: 

"A  wife,  who  has  applied  ber  separate  estate  for  the  purpose  of  an  obliga- 
tion resting  primarily  upon  her  husband,  may  now  recover  from  him  the  rea- 
sonable amounts  which  she  has  thus  ezi>ended  out  of  her  separate  estate  In 
discharge  of  his  obligation." 

In  the  present  case,  however,  the  plaintiff  has  applied  to  the  meet- 
ing of  the  defendant's  obligation  to  support  her,  not  moneys  from  her 
separate  estate,  but  moneys  received  from  him  for  her  support  under 
a  decree  of  the  court.  It  is  true  that  she  had  a  right  to  apply  these 
moneys  to  her  support  in  other  ways,  but  since  the  basis  of  any  right 
of  action  on  her  part  rests  upon  the  husband's  failure  to  furnish  her 
with  means  to  provide  for  herself,  and  since  it  affirmatively  appears 
that  she  has  paid  this  money  out  of  the  funds  supplied  by  her  husband, 
I  think  that  her  action  must  necessarily  fail. 

The  judgment  should  be  reversed,  with  costs,  and  the  complaint 
dismissed,  with  costs,  with  leave  to  plaintiff  to  appeal  to  the  Appellate 
Division,  First  Department. 

WHITAKER,  J.,  concurs.   GUY,  J.,  dissents. 
164  N.T.S.— 68 
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GLAZE  V.  HAUSER.     (No.  49.) 

(Supreme  Court,  Appellate  Term,  First  Department   July  12, 1915.) 

Appeal  from  Municipal  C^urt,  Borough  of  Manhattan,  Seventh  District 
Aciion  by  George  W.  Glaze  against  William  J.  Hauser.    From  an  adrerae 
Judgment,  defendant  appeals.    Affirmed. 
Argued  before  GUY,  LEHMAN,  and  WHITAKER,  JJ. 

Philip  C.  Samuels,  of  New  York  City,  for  appellant 
Jolm  Mitfaertz,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  defendant  appeals  from  both  judgments,  that  were 
entered  upon  the  verdict  of  a  Jury  for  $187.20  and  $245.31,  respectively.  See 
opinion  in  Hauser  v.  Hauser  (No.  50)  154  N.  Y.  SupiK  1072. 

Judgment  affirmed,  with  costs. 


8HBRBSHOFSBT  V.  CONTINENTAL  GARMENT  CO.,  Ina,  et  at 

(City  Court  of  New  York,  Special  Term.    June  25,  1915.) 

TsiAi,  ®=>15 — ^Restoration  of  Cause  to  General  Calendak  afteb  Default. 
Where  an  action  was  marked  "Ready  for  trial"  on  the  call  calendar  at 
the  instance  of  plaintiff  on  April  9,  1916,  and  thereafter  the  cause  ap- 
peared in  the  "reserved"  portion  of  the  calendar  until  June  15th,  when  It 
appeared  on  the  day  calendar,  and,  after  a  default  Judgment  upon  plain- 
tiff's failure  to  appear  for  trial,  the  default  was  opened  on  his  showing  of 
merits,  but  without  excusing  his  failure  to  appear  for  trial,  the  case  will 
be  restored  to  the  general  calendar,  to  take  position  as  last  of  the  Issues, 
as  one  whose  own  fault  postpones  a  trial  cannot  claim  precedence  over 
other  litigants. 

[Ed.  Note.— For  other  cases,  see  Trial,  (Dent  Dig.  (S  34,  35;   Dec.  Dig. 
«=>15.] 

Action  1w  Nathan  Shereshofsky  against  the  Continental  Garment 
Company,  Incorporated,  and  others.  On  motion  by  plaintiff  to  vacate 
a  default.    Granted  on  terms. 

Isaac  Siegel  and  Isadore  I.  Steinberg,  both  of  New  York  City,  for 
the  motion. 

Bernstein  &  Lewis,  of  New  York  City  (Max  Bernstein,  of  New  York 
City,  of  counsel),  opposed. 

RANSOM,  J.  Upon  payment  of  taxable  costs  and  disbursements 
to  date,  with  $10  costs  of  this  motion,  the  plaintiff's  default  in  readi- 
ness for  trial  will  be  opened,  the  judgment  entered  by  the  defendants 
set  aside,  and  the  case  restored  to  the  general  calendar,  to  take  posi- 
tion as  last  of  the  issues  of  this  date.  Due  regard  for  the  efficacy  of 
our  calendar  system,  and  for  the  right  of  other  litigants  to  be  heard 
in  <urn,  forbid  that  this  plaintiff  should  be  accorded  another  oppor- 
tunity for  an  earlier  trial. 

The  action  is  for  damages  for  malicious  prosecution  and  false  im- 
prisonment.   On  the  call  calendar  of  April  9,  1915,  the  action  was,  at 
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the  instance  of  the  plaintiff,  marked  "Ready  for  trial."  In  each  issue 
of  the  Law  Journal  thereafter,  the  calendar  number  of  this  case  ap- 
peared in  the  "reserved"  portion  of  the  calendar  of  Trial  Term,  Part 
1,  with  the  daily  admonition  to  counsel  that  cases  would  be  added 
to  the  day  calendar,  in  order,  from  this  reserved  list ;  the  number  to 
be  added  to  the  day  calendar  of  the  following  day  to  rest  each  morn- 
ing in  the  discretion  of  the  justice  presiding  over  that  calendar.  Day 
by  day  the  case  at  bar  worked  its  way  up  trough  the  "reserved"  list, 
nearing  the  point  of  addition  to  the  day  calendar.  Soon  after  June 
7th  the  plaintiff's  attorney  of  record  employed  counsel  to  conduct  the 
trial.  On  June  15th  the  case  appeared  on  the  day  calendar.  The  de- 
fendants, their  counsel,  and  witnesses,  were  ready;  the  plaintiff,  his 
attorney,  his  trial  counsel,  and  his  witnesses  were  not.  No  affidavit 
of  reason  for  unreadiness  or  adjournment  was  presented;  no  reason 
in  fact  existed.  The  plaintiff,  his  attorney,  and  his  counsel  failed  to 
come  to  court  that  day,  or  excuse  their  unreadiness  and  absence  then ; 
they  have  not  excused  it  now.  The  moving  papers  make  a  sufficient 
showing  of  probable  merit  to  justify  according  the  case  an  opportunity 
for  trial,  but  they  present  no  sufficient  reason  or  excuse  for  the  fail- 
ure to  utilize  the  opportunity  for  trial  afforded  on  June  15th,  or  to 
comply  with  the  court  rules  as  to  affidavits  for  adjournment. 

Where  a  default  takes  place  under  inexcusable  circumstances,  I  do 
not  think  the  case  should  be  given  any  place  on  a  day  calendar  which 
would  otherwise  be  available  to  anjr  case  now  awaiting  trial  on  any 
calendar  of  this  court.  As  was  said  by  Mr.  Justice  Gaynor  in  Iron 
Clad  Manufacturing  Co.  v.  Steffen,  114  App.  Div.  792,  100  N.  Y.  Supp. 
196: 

"The  diligent  litigant  who  respects  the  rules  of  court  is  entitled  to  pro- 
tection against  those  who  have  little  or  no  regard  for  such  rules." 

That  protection  should  operate,  not  only  for  the  benefit  of  the 
diligent  litigant  in  the  case  in  suit,  but  also  the  diligent  litigants 
in  all  other  causes,  whose  day  of  trial  is  deferred  by  the  arrear- 
age which  still  characterizes  some  of  our  calendars.  The  law  and 
the  calendar  rules  do  not  contemplate  or  undertake  to  provide  for 
each  case  a  continuing  opportunity  of  trial  until  convenient  for 
both  litigants,  or  until  both  counsel  chance  to  saunter  into  court  on 
the  same  morning.  Our  calendar  system  undertakes  to  provide  for 
each  case  a  day  of  trial,  an  opportunity  for  trial  when  and  as  reached, 
unless  substantial  reason  for  adjournment  is  shown  by  affidavit,  or 
unless  fair  reason  for  adjournment  exists ;  but  sudden  and  unforeseen 
contingencies  prevent  the  carrying  out  of  plans  for  the  prompt  pres- 
entation of  such  reason  by  affidavit  as  required  by  the  rules.  If  this 
opportunity  for  trial  is  not  availed  of,  then  to  restore  the  case  ahead 
of  other  cases  now  on  the  calendar  is  unwarrantedly  to  postpone  their 
opportunity,  and  to  accord  to  the  neglectful  the  day  of  trial  which 
otherwise  could  be  utilized  by  diligent  litigants.  Our  day  calendars 
are  and  must  be  made  up  on  the  assumption  that  cases  marked  "Ready" 
on  the  call  calendar  will  be  tried  when  reached,  unless  legal  reason  is 
shown.    If  litigants  in  a  particular  case  fail  to  utilize  that  opportunity. 
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they  should  not  in  fairness  be  accorded  another  until  all  wjuting  cases 
have  had  their  turn. 

It  may  be  said  that  such  a  rule  sometimes  operates  unjustly  to  dili- 
gent defendants,  such  as  those  at  bar,  by  forcing  a  year's  undesired 
delay  in  the  day  of  trial.  The  enforcement  of  the  existing  rule  will 
tend  greatly  to  lessen  the  number  of  such  defaults,  not  only  making 
all  counsel  more  vigilant,  but  also  leading  counsel  for  diligent  liti- 
gants to  make  certain  that  their  adversaries  are  cognizant  of  the  ap- 
proach of  the  case  to  the  day  calendar.  To  discourage  the  not  in- 
frequent practice  of  some  attorneys,  in  refraining  from  all  communi- 
cation with  adversaries  as  time  of  trial  draws  near,  on  the  hazard 
that  the  case  will  be  overlooked  and  a  default  calling  for  payment  of 
costs  made  possible  would  be  most  salutary.  Counsel  might  well  be- 
come reconciled  to  co-operating  in  insuring  mutual  readiness  for  trial 
on  the  day  allotted.  The  firm  enforcement  of  the  present  rule  will 
unquestionably  tend  in  that  direction,  and  greatly  reduce  the  very  con- 
siderable waste  of  the  time  of  the  justices  and  court  staffs,  through 
the  unreadiness  of  an  adequate  number  of  cases  on  even  a  too  large 
day  calendar. 

It  may  happen  that  sometimes  a  deserving  client  will  have  his  day 
of  recovery  deferred  solely  through  fault  of  his  attorney.  That  may 
be  a  risk  which  he  assumes  in  his  selection  of  counsel ;  his  rights,  if 
any,  against  a  negligent  lawyer,  need  not  be  here  discussed.  Almost 
every  day,  in  almost  every  court,  deserving  litigants  suffer  far  greater 
losses,  through  derelictions  of  their  selected  counsel,  than  could  be 
inflicted  by  fair  enforcement  of  this  rule.  The  disadvantage  to  such 
a  litigant  from  the  present  rule  is  decreasing  as  calendar  arrearage 
continues  to  be  reduced ;  its  enforcement  will  unquestionably  hasten 
the  day  when  the  present  practice  of  virtually  immediate  trial  on  our 
commercial  and  short  cause  calendars  will  also  prevail  as  to  issues 
on  the  general  calendar. 

Submit  an  order  granting  the  motion  on  the  terms  above  indicated. 
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(90  Misc.  Bep.  202) 

BADE  V.  FERNCUFF  CEMETERY  ASS'N  ct  aL 

(City  €k>art  of  New  York,  Trial  Term.    April  Term,  1916.) 

Action  by  Anna  Bade  upon  a  purported  certificate  of  indebtedness  for  $1,- 
4S3.28  issued  by  ttae  defendant  Femcliff  Cemetery  Association  to  tbe  defend- 
ant John  G.  Witte,  and  by  blm  transferred  to  tbe  extent  of  $1,400,  with  in- 
terest thereon,  to  tbe  plalntifF.  Judgment  for  plaintiff  and  for  Witte,  ac- 
cording to  their  respective  interests. 

Reversed  by  Appellate  Term,  91  Misc.  Rep.  26,  154  N.  Y.  Supp.  16L 

Harry  Dublnsky,  of  New  York  City,  for  plaintiff. 

Appell  &  Taylor,  of  New  York  City  (George  H.  Taylor,  of  New  York  City,  of 
counsel),  for  defendant  association. 
Herman  S.  Goldstein,  of  New  York  Clt7,  for  defendant  Witte. 

RANSOM,  J.  The  defendant  FemcUft  Cemetery  Association  has  not  shown 
facts  requiring  or  permitting  its  present  directors  to  repudiate  now  the 
written  acknowledgment  of  the  association's  actual  indebtedness  to  John  C. 
Witte,  executed  and  delivered  in  behalf  of  the  association  on  February  8, 
1904.  The  plaintiff,  Anna  C.  Bade,  and  the  defendant  John  C.  Witte  are 
therefore  entitled  to  Judgment  upon  tbe  promise  to  pay  contained  in  that  in- 
strument, according  as  their  respective  interests  thereunder  admittedly  ap- 
I)ear.  The  materi^  facts  of  the  case  are  hardly  controverted,  and  its  Is- 
sues are  not  so  intricate  as  counsel  have  made  them  appear,  through  efforts 
to  establish  or  avoid  the  controlling  effect  of  the  several  decisions  in  which 
affairs  of  cemetery  corporations  have  been  under  consideration.  Palmer  v. 
Cypress  Hills  Cemetery,  122  N.  Y.  429,  25  N.  E.  983 ;  Thatcher  v.  Hope  Ceme- 
tery Association,  126  N.  Y.  507,  27  N.  E.  lOlO;  Seymour  v.  Spring  Forest 
Cemetery  Association,  144  N.  Y.  333.  39  N.  E.  365,  26  !>.  R.  A.  859;  Id.  4 
App.  Div.  359,  38  N.  Y.  Supp.  726,  affirmed  on  opinion  below  157  N.  Y.  697,  51 
N.  E.  1094;  Tyndall  v.  Pinelawn  Cemetery,  198  N.  Y.  217,  91  N.  E.  591; 
American  Exchange  National  Bank  v.  Woodlawn  Cemetery,  194  N.  Y.  116,  87 
N.  E.  107.  In  point  of  fact,  leaving  out,  perhaps,  certain  observations  by 
Judge  Gray  in  the  case  last  cited,  I  find  no  reported  ruling  that  may  be  re- 
garded as  decisive  of  the  present  Issue — certainly  none  adverse  to  liability 
of  the  defendant  association  upon  the  instrument  which  it  admittedly  uttered 
in  attestation  of  a  fact  Indubitably  true. 

The  assumption,  on  the  part  of  those  now  administering  the  affairs  of  the 
Femcliff  Association,  that  without  Judicial  direction  they  ought  not  to  devote 
its  funds  to  defraying  this  obligation,  is  based  upon  a  reasoned  belief  that 
the  Court  of  Appeals,  in  the  Woodlawn  Case,  has  so  far  emancipated  cemetery 
associations  from  tbe  ordinary  rules  of  law  fixing  the  liability  of  corpora- 
tions for  their  own  acts  and  debts  as  to  relieve  this  association  from  liability 
upon  a  debt  and  promise  evidenced  by  a  certificate  of  this  character.  The 
governing  board  of  the  association  was  perhaps  Justified  in  asking  for  an 
adjudication  of  tbelr  duty  In  tbe  premises,  but  I  am  clear  that  nothing  decided 
In  tbe  Woodlawn  Case  Imposes  on  them  any  duty  of  nonpayment.  In  that 
action,  the  plaintiff  bank  sought  to  hold  tbe  cemetery  association  liable  in 
damages  for  the  loss  which  tbe  bank  sustained  through  the  larcenous  act  of 
one  Enevals,  treasurer  of  the  association.  The  association  had  undertaken 
to  issue  certificates  of  shares,  although  cemetery  associations  had  no  right 
or  power  to  issue  certificates  of  that  kind  or  in  that  form.  Certain  of  these 
certificates  were  in  Knevals'  possession,  signed  In  blank;  but  tbe  association 
had  in  no  way  authorized  him  to  do  anything  except  retain  them.  He  em- 
bezzled some  of  them,  filled  them  out  in  his  own  favor,  and  deposited  them 
with  the  plaintiff  bank  as  security  for  a  personal  loan  to  him.  The  associa- 
tion, of  course,  received  no  benefit  or  return  from  Knevals'  act,  and  the  certifi- 
cates were,  as  against  it,  spurious  and  fraudulent,  and  in  excess  of  the  num- 
ber of  certificates  the  association  had  undertaken  to  authorize  The  learned 
Appellate  Division  held,  nevertheless,  in  application  of  the  rule  of  New  York 
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&  New  Haven  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  49,  aud  the  nnoierous  cases  which 
have  followed  it,  that  the  certificates  In  question  possessed  qualities  of  quasi 
negotiability  similar  to  those  attributed  to  stock  certificates  of  business  cor- 
porations, and  that  the  association  was  accordingly  estopped  from  denying 
Knevals'  authority  and  the  authenticity  of  certificates  purportedly  Issued  by 
it  but  in  reality  purloined  and  put  out  by  Knevals.  In  setting  aside  the  as- 
sessment of  the  bank's  loss  against  the  funds  of  the  cemetery  association,  the 
Court  of  Appeals  ruled  that  inasmuch  as  cemetery  associations  are  not  or- 
ganized for  profit,  are  not  contenders  In  the  commercial  world,  do  not  seek 
to  market  their  shares  or  certificates  in  that  forum,  derive  their  funds  only 
from  certain  prescribed  sources,  and  have  the  right  to  apply  these  funds  only 
to  prescribed  purposes — all  as  laid  down  in  the  legislative  scheme  of  their 
creation — the  funds  of  such  an  association  should  be  safeguarded  from  deple- 
tion by  unauthorized  acts  of  officers,  spurious  and  fraudulent  Issuance  of  cer- 
tificates, and  the  like,  and  should  be  chargeable  only  with  liabilities  for  pur- 
poses authorized  by  statute,  of  which  limitation  every  person  dealing  with 
them  should  be  deemed  to  have  full  notice.  Probably  all  that  was  essentially 
decided  In  the  Woodlawn  Case  was  that  qualities  of  quasi  negotiability,  sue* 
as.  In  the  case  of  stock  certificates,  create  an  estoppel  in  pais  against  denials 
of  the  authority  of  the  officer  placing  them  In  circulation,  are  not  attributable 
to  certificates  of  shares  purported  to  be  Issued  by  a  cemetery  association.  In- 
asmuch as  such  certificates  of  shares  are  neither  stock  certificates  nor  cer- 
tificates of  a  kind  which  a  cemetery  association  has  i>ower  to  Issue  for  any 
purpose,  and  Inasmuch  as  such  associations  have  no  power  to  issue  stock 
certificates  at  all.  The  Court  of  Appeals,  however,  placed  its  ruling  on  the 
broader  consideration  of  law  and  policy  above  Indicated,  and  must  fairly 
be  deemed  to  have  laid  down  the  rule  stated.  But  it  Is  obvious  that  even  this 
broad  Interpretation  of  the  point  passed  on  in  the  Woodlawn  Case  Involves 
nothing  decisive  of  the  present  issue,  because  here,  as  appears  beyond  perad- 
venture,  the  certificate  was  not  spurious,  but  genuine.  It  was  not  put  out 
through  a  larcenous  breach  of  trust  by  an  unauthorized  officer,  but  by  the 
unanimous  and  deliberated  action  of  the  directorate;  it  was  of  a  kind  and 
In  a  form  which  the  association  had  power  to  Issue ;  It  bore  on  Its  face  evi- 
dence of  its  issuance  for  a  purpose  In  full  compliance  with  the  statute;  It 
evidenced  an  actual,  existent  liability  contracted  for  association  purposes 
and  explicitly  assumed  by  the  association;  It  represented  a  liability  which 
the  statute  explicitly  said  even  the  proceeds  of  the  sales  of  lots  might  be 
used  to  pay;  and  the  association  had  received,  utilized,  and  retained  the 
full  benefit  of  the  expenditures!  for  which  the  certificate  was  promise  of  re- 
imbursement. It  is  evident  that  the  Woodlawn  decision  does  not  control  the 
case  at  bar,  which  remains  for  consideration  on  its  own  merits. 

The  bulk  of  the  record  at  bar  Is  documentary,  and  convenience  may  be  serv- 
ed by  a  summary  of  the  salient  facts  as  found.  The  FemcUff  Cemetery  Asso- 
ciation was  Incorporated  on  February  20,  1902,  pursuant  to  section  40  (now 
section  60)  et  seq.,  of  the  Membership  Corporations  Law  (Laws  1S95,  c.  558 
[Consol.  Laws,  c.  35]t.  The  site  of  its  cemetery  was  and  Is  in  the  town  of 
Greenburg,  Westchester  county.  Permission  to  the  defendant  to  acquire  and 
use  such  lands  for  cemetery  purposes  was  granted  by  the  board  of  supervis- 
ors of  Westchester  county  on  April  7,  1902,  following  the  required  period  of 
the  public  advertising  of  the  application,  beginning  on  February  14,  1902. 
The  defendant  John  C.  Wltte  took  an  active  part  in  the  promotion  of  the 
cemetery  project,  the  acquisition  of  the  necessary  land  and  consents,  and 
the  organization  of  the  cemetery  corporation.  Title  to  the  land  acquired 
for  cemetery  purposes  was  not  in  the  first  instance  taken  in  the  name  of  the 
cemetery  association.  On  June  5,  1902,  the  defendant  Wltte  and  four  others, 
of  whom  at  least  Zebulon  G.  Wood  and  Joel  Gray  Barri  were  also  Incor- 
porators of  the  FemcUff  Association,  in  which  all  were  Interested,  incorporat- 
ed the  FemcUff  Realty  Company  under  the  Business  Corporations  Law 
(Consol.  Laws,  c.  4).  Two  days  later,  Ulrich  Simon,  the  original  owner  of 
the  land,  conveyed  It  to  Wood  and  the  defendant  Wltte.  Wood  and  Wltte 
subsequently  deeded  the  land  to  Wltte  and  Henry  Meyer,  also  an  Incorporator 
of  the  realty  company,  and  Wltte  and  Meyer  deeded  It  to  the  realty  company. 
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Significantly,  although  the  Ferncllfl  Realty  Company  was  Incorporated  two 
days  before  June  7,  19(K2,  when  was  started  this  Interesting  series  of  title 
transfers  between  directors  of  the  realty  company,  of  whom  all  but  one  was  also 
an  incorporator  of  the  cemetery  association,  the  first  of  the  three  deeds  was 
not  recorded  until  October  27,  1903,  and  the  other  two  followed  to  the  regis- 
ter's office  at  two-day  intervals.  On  June  10,  1902,  three  days  after  the  deed 
from  Simon  to  Wood  and  Witte,  a  comprehensive  agreement  was  entered  into 
between  them  and  the  realty  corporation,  for  which  Meyer  and  Barri  signed 
as  vice  president  and  secretary,  respectively,  by  which  the  land  was  "ad- 
Judged  and  declared"  to  be  of  "the  fair  value  of  $400,000,"  and  it  was  agreed 
that.  In  consideration  of  the  transfer  of  the  property  to  the  realty  company, 
2  shares  of  its  capital  stock  should  be  issued  to  each  of  ItSi  incorporators,  to 
wit,  Messrs.  Meyer,  Barri,  Wood,  Lambertson,  and  Wltte,  and  the  remainder 
of  8,000  authorized  shares  should  go  to  Wood  and  Witte,  "unless  otherwise 
directed  in  writing"  by  them.  These  and  other  facts  disclosed  by  the  record 
at  bar  indicate  the  essential  indentity  of  Interest  running  through  the  trans- 
actions of  the  realty  company  and  cemetery  association  alike,  and  also  fur- 
nish informing  commentary  on  the  assumption  that  commonplace  commercial 
motives  and  methods  never  enter  into  transactions  of  cemetery  corporations 
and  their  members,  in  their  suzerainty  over  "cities  of  the  dead."  Ajnerican 
Exchange  Nat  Bank  y.  Woodlawn  Cemetery.  194  N.  Y.  116,  at  page  125,  87 
N.  E.  107. 

The  statute  under  which  the  defendant  cemetery  association  was  incorpo- 
rated provided  that  "at  least  one-half  of  the  proceeds  of  the  sales  of  the  use 
of  all  lots  and  plats  shall  be  applied  to  the  payment  of  the  purchase  money  of 
the  real  property  acquired  by  the  corporation  untU  such  purchase  money  is 
paid,  and  the  residue  thereof  shall  be  applied  to  preserving,  improving  and 
embellishing  the  cemetery  grounds  and  the  roads  and  avenues  leading  thereto, 
and  to  defraying  the  Incidental  expenses  and  liabilities  of  the  corporation." 
Membership  Corporations  Law,  §  70  (ConsoL  Laws,  c.  35).  The  act  also 
provided  that  "If  a  cemetery  corporation  be  indebted  for  lands  purchased  for 
cemetery  purposes,  or  for  services  rendered  or  materials  furnished  in  pre- 
serving or  improving  its  cemetery,  the  directors  •  •  •  may,  with  the 
consent  of  the  creditor,  •  »  *  issue  certificates  •  •  •  for  the  amount 
of  such  indebtedness."  Membership  Corporations  T^aw,  $  74.  For  at  least 
six  or  seven  months  prior  to  the  actual  incorporation  of  the  cemetery  asso- 
ciation, Witte  had  been  devoting  both  time  and  money  to  the  promotion  and 
organization  of  the  cemetery  project — looking  up  and  purchasing  land,  obtain- 
ing consents  from  property  owners  and  county  legislature,  developing  plans, 
taking  prospective  participators  in  the  project  out  by  train  and  carriage  to 
look  over  the  site,  making  arrangements  for  the  public  advertising  required 
by  law,  and  similar  activities.  These  services  continued  for  several  months 
after  the  filing  of  the  charter,  and  all  were  rendered  under  a  manifest  un- 
derstanding on  the  part  of  WItte's  associates  that  Witte  would  be  reimbursed 
for  the  moneys  paid  out  by  him  for  the  benefit  of  the  corporation  and  reason- 
ably compensated  for  the  time  which  be  put  in.  For  example,  the  public  ad- 
vertising required  by  law  as  notice  of  the  application  to  the  Westchester 
supervisors  for  i>ermisslon  to  use  the  land  for  cemetery  purposes  was  begun 
two  weeks  before  the  incorporation  papers  of  the  cemetery  association  were 
filed,  and  continued  up  to  April  following  the  incorporation.  For  all  this 
Witte  arranged  and  paid.  An  itemized  bill  of  his  expenditures  and  time  was 
furnished  the  company,  and  soon  after  its  affairs  were  organized  Witte  was 
placed  on  a  salary  of  $000  per  year,  for  "office  services  and  general  super- 
vision of  the  association's  affairs." 

On  April  20,  1902,  an  attempt  was  apparently  made  to  reimburse  Witte,  for 
the  amount  he  had  paid  out,  by  issuing  a  certificate  of  indebtedness  in  his 
favor  for  $1,297.33,  which  sum,  with  interest  thereon  to  February  8,  1904,  was 
that  for  which,  on  the  latter  date,  was  issued  the  certificate  under  which 
suit  is  brought.  The  attempted  issuance  in  April,  1902,  was  without  formal 
action  of  the  corporate  trustees,  and  the  certificate  was  never  signed  by  the 
proper  officers  or  delivered  to  Witte.  When  the  company's  books  were  opened 
later,  its  Journal  of  liabilities  showed  the  following  entry:   "Franchise:   John 
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C.  Wltte.    Promotion  expenses  of  John  C.  Wltte  per  bill  No. ,  $1,297.33." 

The  attempted  certificate  of  April  20th  was  marked  "Canceled,"  and  the  min- 
utes of  the  first  meeting  of  the  directors,  on  October  1,  1902,  contained  an 
obviously  Incomplete  entry  of  a  resolution  authorizing  the  Issuance  of  cer- 
tain certificates  to  Wood  and  Wltte.  On  April  9,  1903,  at  a  director's  meet- 
ing participated  in  by  Messrs.  King,  Wltte,  Meyer,  and  Ketner,  the  minutes  of 
October  1st  were  corrected  by  the  Insertion  of  the  full  resolution,  which  au- 
thorized the  issuance  of  a  certificate  for  $3,800  to  Wltte,  "being  moneys  ex- 
pended in  preliminary  work  and  In  looking  up  land  for  cemetery  purposes." 
Other  transactions  by  Wltte  In  behalf  of  and  with  the  association  Intervened, 
and  on  February  4,  1904,  a  new  directorate  took  office.  Ftour  days  later,  at 
a  meeting  participated  In  by  Messrs.  John  G.  Borgstede,  Wltte,  H.  O.  Smith, 
John  D.  Hehnke,  Henry  Meyer,  and  George  J.  Femschlld,  the  question  of 
Wltte's  reimbursement  to  date  again  came  up,  his  bill  therefor  was  discussed 
in  detail,  and  on  Wltte's  own  motion  the  resolution  of  April  9,  1903,  which 
had  provided  for  a  larger  payment  to  him,  was  reconsidered  and  rescinded, 
and  on  motion  of  Messrs.  Helmke  and  Meyer  the  original  item  was  approv- 
ed, with  the  interest  thereon  from  April  20,  1902,  and  the  proper  officers  were 
by  resolution  duly  authorized  to  Issue  and  deliver  "a  certificate  of  indebted- 
ness for  $1,483.28  to  Mr.  John  C.  Wltte  for  money  expended,  this  being  in 
full  for  all  claims."  Most  of  these  facts  were  shown  by  documentary  records 
of  the  association,  and  were  confirmed  by  testimony  given  by  Wltte,  called 
as  a  witness  in  behalf  of  the  cemetery  association.  No  effort  was  made  to 
refute  Wltte's  testimony  as  to  the  services  he  rendered  and  the  moneys  paid 
out,  or  as  to  what  took  place  at  the  various  meetings  referred  to,  Including 
that  of  February  8,  1904,  although  at  least  one  of  the  participants  in  that 
meeting  was  in  court  in  behalf  of  the  defendant  association.  The  assump- 
tion must  be  that,  if  called  to  the  stand,  he  would  have  confirmed  the  tes- 
timony of  Wltte.  On  April  20,  1908,  the  plaintifT  concededly  paid  $1,200  to 
Wltte,  In  consideration  of  the  transfer  to  her  of  the  certificate,  to  the  extent 
of  $1,400  and  interest  from  that  date. 

I  think  the  cemetery  association  has  failed  to  show  facts  or  rules  of  law 
relieving  It  from  obligation  to  meet  the  liability  evidenced  by  this  so-called 
"certificate  of  indebtedness,"  the  salient  provision  of  which  was  as  follows: 
"FerncUff  Cemetery  Association,  a  membership  corporation,  hereby  certifies 
that  it  is  Indebted  unto  John  C.  Wltte  in  the  sum  of  fourteen  hundred  and 
eighty-three  dollars  and  twenty-eight  cents,  for  money  expended  for  and  on 
account  of  cemetery,  which  amount  It  hereby  promises,  covenants  and  agrees 
to  pay  at  its  office  In  said  city  of  New  York  five  years  from  the  date  here- 
of.   •    •    •" 

In  the  first  place,  learned  counsel  for  the  cemetery  association  has  contend- 
ed that  the  requirement  as  to  transfer  only  on  the  books  of  the  company  de- 
stroys the  negotiability  of  the  certificate  (Zander  v.  N.  Y.  Security  &  Trust 
Co.,  178  N.  T.  208,  70  N.  B.  449,  102  Am.  St  Rep.  492),  that  the  certificate 
does  not  even  possess  the  virtues  of  quasi  negotiability  attaching  to  stock 
certificates  of  business  corporations  (New  York  &  New  Haven  R.  R.  Co.  v. 
Schuyler,  supra),  and  that  accordingly  Wltte  and  his  transferee  hold  subject 
to  all  equities  existent  between  Wltte  and  the  association.  In  the  Wood- 
lawn  Case,  as  we  have  seen,  the  Court  of  Appeals  held  that  the  certificates 
of  shares  were,  by  reason  of  form,  Inherently  nonnegotlable ;  that  no  preroga- 
tives of  quasi  negotiability  could  be  claimed  for  certificates  of  a  cemetery 
association,  issuance  of  which  the  latter  had  not  authorized,  had  no  power 
to  authorize,  and  had  lost  possession  of  only  through  larceny,  and  that  ac- 
cordingly the  bank  acquired  no  better  title  to  the  spurious  certificates  than 
Knevals  had,  and  was  subject  to  all  equities  operative  between  the  associa- 
tion and  its  embezzling  officer.  Whether  the  salutary  rule  of  the  Schuyler 
Case  would  nevertheless  be  held  to  shield  from  possible  equities  a  bona  fide 
purchaser  of  a  bona  fide  certificate  of  a  kind  and  In  a  form  which  a  cemetery 
association  had  power  to  issue,  and  which  it  had  In  fact  issued  by  formal  au- 
thorization of  its  directorate,  need  not  be  here  discussed  or  decided,  although 
the  record  contains  no  indication  tbat  the  plaintiff  was  anything  but  a  pur- 
Chaser  in  good  faith  without  knowledge  of  any  equities  or  dispo^tion  on  the 
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part  of  the  associatloii  to  resist  payment.  Assume  tbat  she  stands  in  no 
better  position  than  Wltte,  what  equities,  defenses,  or  set-oSs  has  the  de- 
fendant association  established  against  payment  of  the  instrument  in  the  hands 
of  Wltte?  He  did  render  services  and  pay  out  money,  for  association  pur- 
poses— in  fact,  for  the  very  founding  of  its  project.  The  association  received 
the  benefits,  ratified,  adopted,  and  approved  bis  acts,  and  agreed  and  under- 
took to  reimburse  him.  At  one  time  it  even  authorized  payment  to  him  of 
more  than  the  amount  of  his  original  bill ;  but  subsequently  it  was  agreed,  at 
a  meeting  at  which  he  and  the  new  directorate  were  present  and  his  bill 
was  gone  over  in  detail,  that  he  should  accept  a  certificate  for  the  amount  of 
bis  original  claim,  with  interest  to  that  date,  and  that  this  should  be  "In  full 
for  all  claims."  Not  a  fact  has  been  shown  here  to  impeach  that  account, 
or  that  settlement,  or  to  indicate  tbat  the  association  owed  Wltte  a  dollar  less 
thau  the  face  of  the  certificate  in  suit  If  the  rule  of  the  Woodlawn  Case  were 
extended  to  the  certificate  at  bar,  therefore,  the  plaintiff  and  Wltte  alike  may 
recover  under  it,  for  there  are  no  equities  between  either  and  the  association. 
In  the  second  place,  counsel  for  the  association  has  urged  that  recovery  may 
not  be  had  upon  the  debt  and  promise  evidenced  by  this  certificate,  because 
section  74  of  the  Membership  Corporations  Law  provides  only  that  certificates 
of  indebtedness  may  be  issued  by  cemetery  associations  to  defray  indebted- 
ness "for  lands  purchased  for  cemetezy  purposes,  or  for  services  rendered  or 
materials  furnished  in  preserving  or  improving  its  cemetery."  The  correctness 
of  the  contention  of  plaintiff's  counsel  that  the  association  has  not  shown 
that  the  certificate  was  not  in  fact  Issued,  as  the  face  of  the  certificate  in- 
dicates, as  evidence  of  a  debt  incurred  for  purposes  fairly  within  the  purview 
of  the  statute,  I  do  not  deem  it  necessary  to  pass  upon  this  connectioa. 
Witte's  expenditures  were  made  and  his  services  rendered,  as  we  have  seen, 
for  association  purposes.  The  association  not  only  adopted  his  acts  and 
reaped  the  benefit  of  them,  but  from  the  outset  acknowledged  Its  obligation 
to  reimburse  and  recompense  him.  The  debt  to  Wltte  thus  became  unde- 
niably a  corporate  liability,  and  the  statute  explicitly  autborissed  the  use 
even  of  the  proceeds  of  the  sale  of  lots  for  "defraying  the  Incidental  exjienses 
and  liabilities  of  the  corporation  (Membership  Corporations  Law,  S  70;  Amer- 
ican Exchange  Bank  v.  Woodlawn  Cemetery,  194  N.  Y.  116,  at  page  125,  87 
K.  B.  107.  Ajssuming  that  the  certificate  in  suit  was  not  Issued  to  defray  an 
indebtedness  in  fact  incurred  for  one  of  the  two  purposes  enumerated  in 
section  74,  the  law  and  policy  of  this  state  recognizes  no  phase  of  the  plea 
of  ultra  vires  which  could  prevent  recovery  on  this  certificate.  The  associa- 
tion concededly  Issued  it  to  pay  a  debt  assumed  .by  the  assodaticw,  a  debt 
which  the  association  had  a  right  to  assume  The  association  had  the  bene* 
fit  of  the  services  and  expenditures  which  created  the  debt,  and  had  the 
benefit  of  the  settlement  with  Wltte  on  February  8,  1904,  which  canceled  a 
larger  certificate  and  led  him  to  accept  only  the  amount  of  his  original  bill, 
with  interest  The  association  may  not  be  beard  now  to  claim  that  this  debt 
did  not  fall  strictly  within  the  statute,  and  that  accordingly  its  own  act  in 
issuing  the  certificate  imposes  on  it  no  liability  to  those  who  have  parted  with 
value  on  the  strength  of  the  association's  act  As  was  trenchautly  said  by 
Judge  Finch  in  Seymour  v.  Spring  Forest  Cemetery  Association,  144  N.  X. 
333,  at  page  341,  39  N.  E.  365.  at  page  366,  26  L.  R.  A.  859,  where  a  cemetery 
association  had  issued  bonds  in  excess  of  its  statutory  authority  for  prop- 
erty which  the  corporation  had  retained:  "These  [bonds]  *  ♦  *  were  its 
promise  to  pay,  which  it  could  not  Justly  repudiate.  That  kind  of  plunder 
which  holds  onto  the  property,  but  pleads  the  doctrine  of  ultra  vires 
against  the  obligation  to  pay  for  it,  has  no  recognition  or  support  in  tiie  law 
of  this  state."  A  liberal  rule  of  subsequent  statutory  sanction  and  ratifica- 
tion "by  the  long-continued  recognition  of  the  corporation"  was  applied,  and 
It  was  held  tbat  the  bonds  were  "valid  corporate  obligations  in  the  bands  of 
the  original  holders,  who  were  at  liberty  to  enforce  them,  or  bad  full  power 
and  authority  to  transfer  them."  And  Judge  Finch  concluded:  The  corpora- 
tion "must  therefore  pay,  or  its  possession  (of  the  benefits  retained)  becomes 
a  robbery."  See,  also,  Jarvls  v.  Manhattan  Beach  Co.,  148  N.  T.  652,  43  N. 
E.  68,  31  I*  R.  A.  776,  51  Am.  St  Rep.  727;   Leslie  v.  Lorillard,  110  N.  X.  619, 
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532, 18  N.  E.  363, 1  L.  R.  A.  456 ;  Nlmls  v.  Mt.  Hermon  Boy's  School,  160  Mass. 
177,  180,  35  N.  E.  776,  22  L.  B.  A.  364,  39  Am.  St.  Rep.  467;  Vought  v.  Ix)an 
Ass'n,  1T2  N.  T.  508,  518,  65  N.  E.  496,  92  Am.  St.  Rep.  761.  When  a  cor- 
poration has  Issued  a  certificate  of  a  kind  and  in  a  form  which  it  had  a 
right  to  Issue,  and  it  has  received  and  retained  the  benefits,  and  others  hare 
parted  with  Talue  on  the  strength  of  Its  act  in  Issuing  the  certificate,  It  may 
not  exempt  Itself  from  fulfilling  its  promise  by  pleading  that  it  did  not  Issue 
the  certificate  for  a  purpose  explicitly  authorized  by  statute.  While  It  may  not 
have  had  the  right  to  issue  the  certificate.  It  had  the  capadty  to  do  so,  and 
is  bound  by  Its  own  acts,  especially  where  manifest  wrong  would  result  to 
innocent  parties,  and  its  plea  of  its  own  wrongful  issuance'  is  designed  to 
enable  it  to  escape  altogether  a  just  responsibility  and  proper  corporate 
liability. 

I  find  nothing  in  the  Woodlawn  Case  which  declares  this  rule  Inapplicable 
to  a  cemetery  association  which  has  regularly  Issued  a  certificate,  of  a  Und 
which  it  had  power  to  issue  for  at  least  some  purpose,  promising  to  pay  a 
debt  incurred  or  assumed  by  the  corporation  for  its  own  benefit  The  essen- 
tial basis  of  the  decision  In  that  case  was  the  safeguarding  of  moneys  paid 
In  by  lot  owners  from  i)eing  diverted  from  the  intended  purposes  through 
spurious  or  larcenous  issues  of  association  certificates.  Funds  of  a  cemetery 
association  are  to  go  out  only  for  expenditures  made  by  It  or  in  Its  behalf, 
for  strictly  association  purposes.  The  suit  at  bar,  however,  as  I  have 
pointed  out,  proposes  no  depletion  of  the  corporate  treasury  for  benefits  not 
received.  The  certificate  relates  to  a  legitimate  subject  of  corporate  liability ; 
it  bears  on  Its  face  evidence  that  It  was  Issued  In  reimbursement  of  "money 
expended  for  and  on  account  of  the  cemetery" ;  the  association  by  it  acljnowl- 
edged  its  liability  in  the  sum  named,  and  promised  to  pay  the  same.  Assum- 
ing that  the  instrument  could  have  none  of  the  special  rights  and  immunities 
possessed  by  a  certificate  put  out  under  full  statutory  protection,  was  not 
the  power  to  malce  such  an  aclinowledgment  of  actual  debt  and  promise  to 
pay  it  Inherent  In  the  very  existence  of  the  corporation?  Pusey  v.  New  Jer- 
sey R.  R.  Co.,  14  Abb.  Prac.  (N.  S.)  437;  Attorney  General  v.  Life  &  Fire 
Ins.  Co.,  9  Paige,  470.  Assuming  that  the  paper  was  not  in  any  sense  a  ne- 
gotiable instrument,  it  was  nevertheless  a  certificate  issued  by  the  association, 
which  thereby  attested  the  existence  of  a  fact,  and  made  a  promise  on  which 
Witte  and  the  plaintiff  relied  and  acted  and  parted  with  value.  Under  these 
circumstances,  Is  not  the  association  estopped  from  denying  the  existence 
of  the  fact  and  fulfilling  the  promise?  Jarvis  v.  Manhattan  Beach  Co.,  supra. 
In  the  Woodlawn  Case,  spurious  certificates,  larcenously  hyixjthecated  by 
Knevals,  the  Issuance  of  which  the  association  had  not  authorized,  and  which 
it  had  no  right  or  power  to  authorize  or  issue,  were  held  to  be.  In  law  and 
fact,  "nonnegotiable  promises  to  pay  money,"  which  the  banlc  took  from  Its 
assignor  (Knevals)  "with  no  other  rights  against  the  defendant  than  he 
possesses,"  which,  of  course,  was  in  that  case  no  right  of  action  at  all.  The 
certificate  held  by  the  plaintifF  is,  at  least,  a  "nonnegotiable  promise  to  pay 
money."  The  defendant  association  issued  it  to  Witte,  and  has  proved  no 
equities  or  defenses  betweien  Itself  and  Witte.  The  plaintiff  and  Witte  may 
therefore  have  Judgment  thereon,  pursuant  to  their  respective  interests  an- 
der  the  assignment. 

Submit  findings  on  3  days'  notice.  The  defendant  may  have  10  days' 
stay  of  execution  and  30  days  within  which  to  make  a  case  on  appeal. 
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(91  Misc.  Bep.  382) 

In  re  TALBOrs  WILL. 

(Snrrogate's  Court,  Otsego  County.    July  20,  1915.) 

1.  Wills  ^=>55 — Testausntabt  Capacitt — Evidence. 

In  proceedings  to  probate  a  will,  evidence  held  to  show  deceased  baa 
full  testamentary  capacity  at  the  time  of  Its  execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  137-158,  161 ;  Dec. 
Dig.  «=>55.] 

2.  Wills  ©=111 — Bequisites — Signing  at  Physical  End. 

A  will  must  be  signed  at  the  physical  end  of  the  instrument  to  be 
valid. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  267-275;  Dec. 
Dig.  <»s»Ul.] 

8.  Wills  «=alll — REQtnsiTES — SiONnia  at  End — Dating  of  Attestation 
Clause. 

Where  a  will  was  signed,  then  followed  an  attestation  clause,  and 
Just  below  It  was  written  the  place  and  date  of  execution  by  testator's 
attending  physician,  such  will  was  properly  signed  at  its  physical  end; 
the  date  below  the  attestation  clause  not  necessarily  being  a  part  of 
the  body  of  the  wUL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S(  287-275;  Dec. 
Dig.  «s>lll.] 

Proceedings  by  Ulysses  B.  Talbot  and  another  to  probate  the  alleged 
last  will  and  testament  of  Erie  Talbot,  deceased.  Decree  for  pro- 
ponent 

Ulysses  G.  Welch,  of  Edmeston,  for  proponent. 
Arthur  W.  Morse,  of  New  Berlin,  for  contestant. 

BALDWIN,  S.  This  is  a  proceeding  for  the  probate  of  the  alleged 
last  will  and  testament  of  Erie  Talbot,  deceased.  At  the  time  of  his 
death  he  was  the  owner  of  real  and  personal  property  of  the  value 
of  about  $3,500.  He  was  about  80  years  of  age  and  considerably 
weakened  by  the  natural  infirmities  of  old  age.  He  left  one  son, 
Ulysses  B.  Talbot,  and  one  daughter,  May  P.  Cole.  The  son  was 
married,  and  his  wife,  Cora,  is  named  in  the  will  as  one  of  the  legatees. 
The  will  gives  $500  to  the  surviving  daughter,  and  the  balance  of  the 
property  is  given  to  the  son  and  the  son's  wife  jointly,  in  such  a  man- 
ner that,  in  case  of  the  death  of  one  of  the  two,  the  survivor  takes  the 
whole.  The  deceased  had  apparently  been  disturbed  toward  the  close 
of  his  life  by  the  domestic  troubles  of  his  daughter.  Her  husband 
had  committed  suicide,  and  very  promptly  thereafter  she  had  married 
a  man  named  Cole,  with  whom  she  became  acquainted  in  her  hus- 
band's lifetime.  This  man.  Cole,  had  had  a  former  wife,  who  had 
secured  a  divorce  from  him,  and  the  daughter  and  Cole  apparently 
were  obliged  to  leave  the  state  to  marry.  From  the  record  I  am  con- 
vinced that  this  marriage  was  distasteful  to  her  father,  and  these 
surrounding  circumstances  doubtless  had  considerable  to  do  with  his 
determination  not  to  divide  his  property  equally. 
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[1]  In  his  last  illness  the  deceased  made  the  vill  in  question.  It 
was  prepared  by  his  attending  physician,  who  testified  very  strwigly 
as  to  the  testamentary  capacity  of  the  deceased  at  that  time.  This 
physician  is  a  man  of  good  standing  in  the  community,  and  it  was  not 
disclosed  that  he  had  any  possible  interest  in  the  controversy.  The 
other  witness  to  the  will,  I*  J.  Bixby,  was  entirely  disinterested,  and 
was  in  a  position  as  a  layman  to  judge  inteUigently  as  to  the  testa- 
mentary capacity  of  the  deceased  at  the  time.  This  witness  expressed 
the  opinion,  without  hesitation,  that  at  this  time  llie  testator  was  of 
sound  mind  and  memory  and  in  all  respects  capable  of  making  a  will. 
The  witness  Campbell  had  had  previous  experience  in  the  preparation 
of  wills,  and  set  forth  in  detail  what  took  place  at  the  time  of  its 
execution  and  publication.  The  witness  Bixby  appeared  to  be  unable 
to  remember  all  of  the  circumstances  of  the  execution  as 'well  as  the 
witness  Campbell;  but  this  might  be  regarded  as  natural,  because 
he  was  not  charged  with  any  feeling  of  responsibility  in  regard  to  the 
preparation  of  tiie  instrument  and  its  due  execution.  I  was  convinced 
as  to  the  truthfulness  and  sincerity  of  these  witnesses,  as  well  as  their 
disinterestedness.  Their  testimony,  together  with  the  attestation  clause, 
which  latter  is  always  to  be  considered,  was  sufficient  to  make  a  prima 
facie  case  for  the  admission  of  the  will  to  probate. 

The  contestant.  May  P.  Cole,  then  called  as  her  only  witnesses  her 
two  sons,  their  respective  wives,  and  her  second  husband,  Robert  Cole. 
These  witnesses  testified  to  some  weakness  of  mind  on  the  part  of  the 
testator.  Much  of  their  testimony  refers  to  the  natural  weaknesses 
attending  old  age,  without  necessarily  aflfecting  the  testamentary  ca- 
pacity of  the  deceased.  They  gave  some  testimony  indicating  to  my 
mind  probable  delirium,  but  their  testimony  as  to  dates  was  quite 
unsatisfactory.  It  appeared  generally  that  when  this  condition  was  ob- 
served a  Mrs.  Dutton  was  working  or  staying  there  at  the  house,  but 
toward  the  close  of  the  case  it  was  established  that  Mrs.  Dutton  did 
not  go  there  until  January  1st.  The  will  in  question  was  executed 
December  15,  1914,  at  which  time  it  had  not  then  become  necessary 
to  give  any  quieting  medicine  to  the  testator,  as  testified  to  by  the 
attending  physician.  The  decline  of  the  old  gentleman  after  the  ex- 
ecution of  the  will  was  quite  marked,  and  toward  the  latter  part  of 
the  month  of  December  it  became  necessary  to  give  opiates,  which 
might  have  accounted  for  the  delirium,  as  testified  to  by  the  members 
of  the  family  of  the  contestant  Such  a  condition  of  delirium  was 
shown  not  to  exist  at  the  time  of  the  execution  of  the  will,  and  there 
was  no  proof  whatever  that  the  deceased  was  laboring  under  any 
delusion  at  that  time.  None  of  contestant's  witnesses  testified  that 
they  were  impressed  that  the  acts  and  conversations  of  the  deceased, 
as  testified  to  by  them,  were  irrational.  The  witnesses  for  the  con- 
testant must  be  regarded  as  interested  ones. 

At  the  close  of  the  testimony  in  behalf  of  the  contestant,  I  was 
inclined  to  think  that  the  contestant  had  not  introduced  sufficient  evi- 
dence to  cast  the  burden  a^in  upon  the  proponents.  Nevertheless, 
the  proponents  then  called  six  witnesses,  who  were  entirely  disinter- 
ested, and  whose  testimony  carried  much  weight.    They  stated  the 
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facts  and  conversations  had  with  the  deceased  at  about  the  same  time 
of  the  making  of  the  will,  and  these  witnesses  detailed  such  conversa- 
tions, and  stated  that  the  conversations  and  acts, of  the  decedent,  as 
testified  to  by  them,  impressed  them  as  raticxial. 

Taking  the  record  as  a  whole,  I  am  convinced  that  the  deceased  had 
full  testamentary  capacity  at  the  time  of  the  execution  of  the  will  in 
question.  I  am  tmable  to  hold  from  the  evidence  that  any  undue  in- 
fluence was  practiced  upon  the  deceased  to  bring  about  the  making 
of  the  will  in  question.  The  question  of  undue  influence  cannot  rest 
upon  surmises  of  what  might  have  been  done  or  what  might  have 
taken  place.  Proof  must  be  submitted  upon  which  the  court  can  act 
and  determine.  I  fail  to  find  in  the  record  any  such  proof.  It  is  true 
that  there  appeared  to  be  considerable  feeling  between  the  son  and  the 
daughter,  or  more  particularly  between  the  son's  wife  and  the  daugh- 
ter. This  feeling  was  more  marked  against  the  husband  of  the  daugh- 
ter, who  had  seemed  to  take  an  important  part  in  bringing  about  this 
distressing^situation  near  the  close  of  the  life  of  the  aged  testator. 

[2, 3]  There  is  one  other  question  very  strongly  urged  by  the  con- 
testant, and  that  is  the  claim  that  the  testator  did  not  sign  his  name  at 
the  physical  end  of  the  instrument  There  was  no  date  inserted  at  the 
beginning  of  the  will,  nor  in  the  body  of  it,  and  there  is  no  date  above 
the  signature  of  the  testator.  At  the  close  of  the  attestation  clause, 
or  just  below  it,  and  opposite  the  signatures  of  the  witnesses,  the 
scrivener,  who  was  not  a  lawyer,  but  the  attending  physician,  inserted 
these  words:  "Burlington,  N.  Y.,  December  IS,  1914."  There  is  no 
law  which  requires  a  will  to  be  dated ;  neither  is  an  attestation  clause 
required  to  be  dated.  It  is  just  as  important,  and  perhaps  more  so, 
for  the  attestation  clause  to  be  dated,  as  it  is  for  the  body  of  the 
will  to  bear  date.  In  the  will  in  question  the  disposing  provisions  are 
not  conditioned  in  any  manner  by  the  date  written  at  the  end  of  the 
attestation  clause.  The  scrivener  may  have  believed  it  as  important 
with  reference  to  the  acts  of  the  witnesses  in  signing  the  will  to  al- 
low the  attestation  clause  to  show  the  date  that  they  performed  their 
important  service. 

It  must  be  recognized  as  established  by  the  courts  in  this  state  that 
a  will  must  be  signed  at  the  physical  end  of  the  instrument  in  order 
to  make  a  valid  will ;  but  I  look  upon  the  will  in  question  as  having 
been  properly  signed  by  the  testator  at  its  physical  end,  and  must  de- 
cline to  go  below  the  attestation  clause,  and  there  seek  the  date,  and 
say  that  such  date  must  necessarily  be  treated  as  a  part  of  tfie  body 
of  the  will.  To  my  mind,  such  a  suggestion  is  too  far-fetched  to  be 
considered  as  interfering  with  the  l^jality  of  a  will  proven  to  have 
been  properly  executed  by  a  competent  testator,  free  from  restraint 
at  the  time  of  its  execution. 

The  will  should  be  admitted  to  probate,  and  a  decree  may  be  entered 
accordingly. 
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In  re  SMITLET. 

t 

In  re  VAN  EPPS. 
(Surrogate's  Court,  Scbenectady  County.    September  20,  1915.) 

1.  Wiixs  $=>555 — Rights  of  IiKOatees — Pebsons  BirriTLED. 

Where  children  of  a  deceased  person  found  their  claim  under  a  will 
on  a  substantive.  Independent,  original  gift,  comprehending  them  con- 
currently with  another  class  of  objects,  the  gift  extends  to  the  children 
of  the  persons  who  were  dead  when  the  will  was  made. 

[Ed.  Jv'ote.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  1199-1202,  1204; 
Dec,  Dig.  <e=>556.] 

2.  WiiXB  «=s>49S — CoNSTRucnoN — ^Who  abb  Legatees. 

A  will  devising  property  In  trust  to  a  named  nephew  and  niece,  and  If 
they  leave  no  issue  at  their  death  then  in  trust  to  nephews  and  nieces  of 
the  testatrix's  blood  living  at  the  death  of  the  life  beneficiary  of  the 
trust,  and  to  the  issue  then  living  of  each  of  the  nephews  and  nieces 
"who  may  have  died"  in  the  lifetime  of  the  life  benefldary  and  left 
issue  living  at  the  latter's  death,  includes  all  such  Issue,  Irrespective  of 
the  time  of  the  death  of  the  parent,  since  an  Intent  to  disinherit  next 
of  kin  will  not  be  imputed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f!  1087-1069;  Dec. 
Dig.  <S=»498.] 

Proceeding  for  an  accounting  and  distribution  of  a  trust  fund  for 
the  benefit  of  Cornelia  Van  Epps,  the  cestui  que  trust  under  the  will 
of  Jane  Ann  Smitley.    Decree  rendered. 

William  S.  Stauring,  in  pro.  per. 

Joseph  W.  Smitley  and  Alonzo  P.  Strong,  both  of  Schenectady,  for 
trustee. 

James  W.  Verbeck,  of  Ballston,  for  Mary  Christopher  and  Simon 
Schermerhorn. 

Loucks  &  Alexander,  of  Schenectady,  for  Josephine  S.  Myers. 

George  W.  Featherstonhaugh,  Sr.,  of  Schenectady,  for  William 
Bradt  Smith. 

Daniel  Naylon,  Jr.,  of  Schenectady,  for  Cornelia  B.  Devenpeck, 
Edgar  Wallace  Schermerhorn,  and  Florence  S.  Tomlinson. 

VEDDER,  S.  This  is  a  proceeding  for  an  accoimting  and  the  dis- 
tribution of  the  corpus  of  the  trust  fund  created  for  the  benefit  of 
the  cestui  que  trust,  Cornelia  Van  Epps,  under  the  twenty-third  clause 
of  the  will  of  Jane  Ann  Smitley.  The  distribution  of  the  corpus  of 
said  trust  fund  involves  the  construction  of  that  part  of  the  twenty- 
third  clause  of  said  will  which  reads  as  follows : 

"If  such  nephew  or  niece  shall  leave  no  Issue  surviving  at  his  or  her  death, 
then  upon  the  further  trust,  to  pay  and  transfer  such  trust  fund  and  property 
to  the  nephews  and  nieces  of  my  blood,  living  at  the  death  of  the  life  benefi- 
ciary of  said  trust,  and  to  the  issue  then  living  of  each  of  my  said  nephews 
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and  nieces  who  may  bave  died  In  the  lifetime  of  such  life  beneficiary,  and 
left  Issue  llrlng;  at  the  latter's  death." 

Cornelia  Van  Epps  died  leaving  no  issue.  The  parents  of  the  is- 
sue involved  in  the  construction  of  this  clause  of  said  will  died  in 
the  lifetime  of  the  said  life  beneficiary,  Cornelia  Van  Epps. 

This  is  a  gift  of  personal  property,  and  the  element  of  futurity 
is  annexed  to  the  substance  of  the  gift.  The  gift  is  to  a  class  of 
persons  and  their  issue,  to  be  determined  at  the  time  of  the  death 
of  the  life  beneficiary,  Cornelia  Van  Epps.  The  gift  is  an  original  one 
to  nephews  and  nieces  of  the  blood  living  at  the  death  of  Cornelia 
Van  Epps  and  to  the  issue  of  such  as  may  have  died  in  the  lifetime 
of  the  life  beneficiary,  Cornelia  Van  Epps.  Remsen  on  Wills,  p. 
230;  Teed  v.  Morton,  60  N.  Y.  502. 

[  1  ]  Where  the  children  of  a  deceased  person  found  their  claim  on 
a  substantive,  independent,  original  gift,  comprehending  them  con- 
currently with  another  class  of  objects,  the  gift  extends  to  the  children 
of  the  persons  who  were  dead  when  the  will  was  made.  In  re 
Crawford,  113  N.  Y.  374,  21  N.  E.  142. 

[2]  The  intent  to  disinherit  next  of  kin  will  not  be  imputed.  Low 
v.  Harmony,  72  N.  Y.  414.  The  intent  to  include  all  of  such  issue, 
irrespective  of  the  time  of  the  death  of  the  parent,  is  emphasized 
by  the  words  "may  have  died  in  the  lifetime  of  such  life  beneficiary," 
pointing  both  to  death  in  the  future  and  past. 

The  doctrine  of  res  ad  judicata  has  no  application  here.  W.  N. 
Bank  v.  Birch,  130  N.  Y.  231,  29  N.  E.  127,  14  L.  R.  A.  211.  I  am 
of  the  opinion  that  distribution  should  be  made  among  the  persons 
and  in  the  proportions  as  follows: 

To  Daniel  C.  Van  Patten,  nephew  of  said  Jane  Ann  Smitley,  de- 
ceased, the  one-twentieth  part  thereof. 

To  Simon  S.  Van  Patten,  who  is  the  same  person  named  Simon 
Van  Patten  in  the  said  will,  nephew  of  said  Jane  Ann  Smitley,  de- 
ceased, the  one-twentieth  part  thereof.  ' 

To  John  J.  A.  S.  Van  Patten,  who  is  the  same  person  named  John 
Van  Patten  in  said  will,  nephew  of  said  Jane  Ann  Smitley,  deceased, 
the  one-twentieth  part  thereof. 

To  Rachel  Warner,  a  niece  of  said  Jane  Ann  Smitley,  deceased, 
•  the  one-twentieth  part  thereof. 

To  Cornelia  Walker,  a  niece  of  said  Jane  Ann  Smitley,  deceased, 
the  one-twentieth  part  thereof. 

To  Mary  C.  Campbell,  a  niece  of  said  Jane  Ann  Smitley,  deceased, 
the  one-twentieth  part  thereof. 

To  Mary  Christopher,  a  niece  of  said  Jane  Ann  Smitley,  deceased, 
the  one-twentieth  part  thereof. 

To  Josephine  Myers,  named  Josephine  S.  Myers  in  the  citation  in 
this  matter,  a  niece  of  said  Jane  Ann  Smitley,  deceased,  the  one- 
twentieth  part  thereof. 

To  Simon  Schermerhom,  a  nephew  of  said  Jane  Ann  Smitley,  de- 
ceased, the  one-twentieth  part  thereof. 
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To  John  R.  Schermerhora,  a  nephew  of  said  Jane  Ann  Smitley,  the 
one-twentieth  part  thereof. 

To  Lena  Gilmore,  named  Lena  Gilmour  in  the  said  will,  a  niece 
of  the  said  Jane  Ann  Smitley,  deceased,  the  one-twentieth  part  thereof. 

To  Henry  Schermerhom,  a  nephew  of  the  said  Jane  Ann  Smitley, 
deceased,  the  one-twentieth  part  thereof. 

To  Bertha  S.  HoflFman,  named  Bertha  Upp  in  said  will,  a  niece  of 
said  Jane  Ann  Smitley,  deceased,  the  one-twentieth  part  thereof. 

To  Angelica  B.  Osborne,  a  niece  of  said  Jane  Ann  Smitley,  deceased, 
the  one-twentieth  part  tliereof. 

To  William  S.  Stauring,  a  nephew  of  said  Jane  Ann  Smitley,  de- 
ceased, the  one-twejitieth  part  thereof. 

To  James  H.  Stauring,  a  nephew  of  said  Jane  Ann  Smitley,  deceas- 
ed, the  one-twentieth  part  thereof. 

To  Cornelia  B.  Devenpeck,  a  niece  of  said  Jane  Ann  Smitley,  de- 
ceased, the  one-twentieth  part  thereof. 

To  Edgar  Wallace  Schermerhom,  a  grandnephew  of  said  Jane  Ann 
Smitley,  deceased,  and  a  son  of  Simon  Schermerhom,  a  deceased 
nephew  of  said  Jane  Ann  Smitley,  the  one-fortieth  part  thereof. 

To  Florence  S.  Tomlinson,  a  grandniece  of  said  Jane  Ann  Smitley, 
deceased,  a  daughter  of  said  Simon  Schermerhom,  a  deceased  nephew 
of  said  Jane  Ann  Smitley,  the  one-fortieth  part  thereof. 

To  William  Bradt  Smith,  a  grandnephew  of  said  Jane  Anp  Smitley, 
deceased,  a  son  of  Jacob  S.  Bradt,  a  deceased  nephew  of  said  Jane 
Ann  Smitley,  a  one-twentieth  part  thereof. 

To  Jacob  Schermerhom,  a  grandnephew  of  said  Jane  Ann  Smitley, 
deceased,  a  son  of  James  Bond  Schermerhom,  a  deceased  nephew  of 
said  Jane  Ann  Smitley,  the  one-twentieth  part  thereof. 

Let  a  decree  be  entered  in  accordance  with  this  opinion. 
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DANES  et  al.  y.  STATE.    (No.  1S8/33-) 
(Supreme  Court,  Appellate  Division,  Third  Department.    September  15,  1915.) 

1.  Eminent  Domain  «=»238 — Review — Mattebs   Reviewable. 

Where  a  correct  measure  of  damages  has  been  adopted  by  the  Board  of 
Claims,  an  appellate  court  will  not  Interfere  with  tb«  award,  unless  it 
Is  palpably  unjust  and  Inadeanata 

[Ed.  Note. — Vov  other  cases,  see  Eminent  Domain,  C!ent.  Dig.  H  614, 
618,  65»-«60,  666)  668,  668,  671,  673,  674.  687 ;    Dec.  Dig.  «s9238.1 

2.  Navioabu  Watkbs  ♦»37— TrrM  to  Bbd  or  Rivxb — Fobbion  Gbantb. 

Const  1777,  f  36,  providing  that  all  grants  of  land  made  by  the  king  of 
Great  Britain  or  persons  acting  under  his  authority  after  October  14, 
1775,  shall  be  null  and  void,  but  that  grants  made  prior  to  such  date 
shall  not  be  affected,  applies  to  the  bed  of  the  Mobawk  river  opposite 
Dutch  grants  only,  and  to  that  part  of  the  river  bed  never  granted  by 
any  authority. 

[Ed.  Note.— For  othw  cases,  see  Navigable  Waters,  Cent  Dig.  H  201- 
226,  285;   Dec.  Dig.  «=»37.] 

Smith,  P.  3.,  and  Lyon,  J.,  dissenting. 

Appeal  from  Board  of  Claims. 

Proceeding  by  Samuel  A.  Danes  and  another  against  the  State  of 
New  York.  From  a  judgment  or  determination  of  the  Board  of 
Claims  of  the  State  of  New  York,  in  favor  of  claimants  and  against 
the  State  of  New  York,  for  the  sum  of  $9,050,  with  interest  thereon 
from  July  1,  1910,  amounting  in  all  to  the  sum  of  $11,359.18,  for  real 
property  of  claimants  situate  on  the  Mohawk  river,  in  the  town  of 
Niskayuna,  Schenectady  county,  appropriated  by  the  state  for  barge 
canal  purposes,  both  parties  appeal.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

De  Witt  W.  Ostrander,  of  Clintondale,  for  claimants. 
Egburt  E.  Woodbury,  Atty.  Gen.  (J.  P.  Coughlin,  of  Albany,  of 
counsel),  for  the  State. 

HOWARD,  J.  The  claimants  owned  a  strip  of  land  bordering 
on  the  Mohawk  river  in  Schenectady  county,  in  proximity  to  the 
city  of  Schenectady.  On  these  lands  were  a  farmhouse  and  out- 
buildings, a  well,  an  apple  orchard,  and  a  few  cherry  trees.  In  1902 
that  portion  of  the  farm  bordering  on  the  Mohawk  was  laid  out  into 
building  lots.  Prior  to  the  appropriation  o£  these  lands  by  the  state, 
many  of  these  building  lots  had  been  sold.  The  formation  of  the  river 
bed  at  that  point  is  such  that  there  was  a  fall  or  head  of  4V^  feet 
between  the  upper  and  lower  bounds  of  the  property  taken,  so  that 
an  undeveloped  water  power  of  some  capacity  existed  there.  This 
power  could  have  been  developed  by  means  of  a  wing  dam  or  in  con- 
junction with  certain  other  rights  owned  by  the  claimants.  This  prop- 
erty has  been  appropriated  by  the  state  under  the  authority  of  the 
Barge  Canal  Act  (chapter  147,  Laws  1903),  and  the  Board  of  Claims 
has  awarded  the  claimants  $8,050  for  the  lands  and  buildings  taken 
and  $1,000  for  riparian  rights.     The  claimants  have  appealed  from 
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the  award  because  of  inadequacy — inadequacy  as  to  the  lands  and 
buildings  taken,  and  particularly  as  to  the  riparian  rights  appropriated. 

A  careful  examination  of  this  voluminous  record  leads  us  to  tiie  con- 
clusion that  the  awards  were  adequate,  fair,  and  reasonable.  There 
can  be  no  doubt  as  to  the  award  for  lands  and  buildings  taken.  They 
were  tangible  and  could  be  seen,  and  their  value  quite  accurately  esti- 
mated. The  allowance  of  $8,050  seems  to  us  fully  adequate.  .\s  to 
the  value  of  the  riparian  rights,  that  was  wholly  a  matter  of  (pinion. 
There  was  some  fall  (4%  feet)  in  the  river  opposite  the  lands  of  the 
claimants;  but  the  water  power  was  entirely  undeveloped,  and  as  to 
whether  it  could  have  been  profitably  developed  was  problematic.  The 
award  of  $1,000  to  the  claimants  for  all  rights  growing  out  of  their 
ownership  in  the  bed  of  the  Mohawk  river  was,  we  believe,  under  the 
proof,  ample  and  complete. 

[1]  Where  a  correct  measure  of  damages  has  been  adopted  by  the 
commission,  an  appellate  court  will  not  interfere  with  the  award,  un- 
less the  amount  awarded  is  palpably  unjust  and  inadequate.  City 
of  Syracuse  v.  Stacey,  45  App.  Div.  249,  61  N.  Y.  Supp.  165 ;  Matter 
of  Chapin,  84  Hun,  490,  32  N.  Y.  Supp.  361.  In  the  latter  case  the 
court  said : 

"The  commissioners  viewed  the  premises  and  arrived  at  their  conclusions 
from  such  inspection,  as  well  as  from  the  statements  of  witnesses.  There 
was  no  refusal  on  the  part  of  the  commission  to  hear  all  the  testimony  brought 
forward  by  the  appellants,  and,  so  far  as  appears,  It  was  duly  considered.  It 
is  Impossible  for  the  court  to  say  that  the  award  is  not  adequata  The  prac- 
tice is  too  well  settled  by  a  long  line  of  decisions  that  the  court  will  not  in- 
terfere and  set  aside  a  report  of  such  a  commission,  except  for  some  error  of 
law,  or  upon  proof  of  fraud  or  such  glaring  imperfection  In  the  report,  either 
of  Inadequacy  or  excessiveness,  as  shocks  common  sense  and  Imi^ies  bias,  prej- 
udice misconduct  or  want  of  judgment  on  the  part  of  the  commission." 

[2]  The  state  appeals  from  each  and  every  part  of  the  award,  but 
it  only  contends  against  the  award  of  $1,000  for  riparian  rights.  Did 
the  claimants  have  any  ownership  or  rights  in  the  bed  of  the  Mohawk 
River?  That  is  the  question  which  the  appeal  of  the  state  presents 
for  determination.  One  would  expect  to  find  that  this  question  had 
been  long  ago  settled  and  put  to  rest ;  but  it  seems  yet  to  be  mooted. 
Queen  Anne  of  England  by  her  patent  first  granted  this  property  to 
a  private  owner.  This  occurred  in  1708.  In  that  year  the  British 
queen  granted  a  large  tract  of  land,  including  the  lands  in  question, 
to  Cornelius  Switz,  and  by  various  mesne  conveyances  the  title  came 
from  the  Switz  patent  down  to  these  claimants.  If  this  property 
were  located  upon  any  of  the  nonnavigable  fresh-water  rivers  of  the 
state,  under  the  common  law,  -the  title  would  extend  to  the  middle  of 
the  stream,  and  carry  ownership  of  the  bed  of  the  stream  to  the  middle 
or  thread  thereof.  Fulton  L.,  H.  &  P.  Co.  v.  State  of  New  York, 
200  N.  Y.  400,  94  N.  E.  199,  37  L.  R.  A.  (N.  S.)  307.  Many  old 
cases  and  text-books  might  be  cited  to  sustain  this  proposition;  but 
the  rule  is  well  recognized,  I  apprehend. 

But  the  state  contends  that  the  Mohawk  river,  although  not  navigable 
in  fact,  has  been  declared,  by  legislative  enactment  and  judicial  decree, 
to  be  a  navigable  river,  and  therefore  not  to  come  within  that  rule 
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of  the  common  law  which  takes  titles  to  the  thread  of  the  stream.  The 
state  also  asserts  that  tfie  Legislature  and  the  courts  have  reputedly 
declared  the  bed  of.  the  Mohawk  river  to  be  the  property  of  the  state 
of  New  York.  Many  cases  are  cited,  but  chief  among  them  is  People 
ex  rel.  Loomis  v.  Canal  Appraisers,  33  N.  Y.  461.  In  the  learned 
opinion  in  that  case,  written  by  Judge  Davies,  the  whole  history  of 
this  subject  may  be  found.  The  doctrines  of  Lord  Hale,  the  rulings 
of  the  English  courts,  and  the  judicial  determinations  of  this  state, 
as  well  also  as  oar  legislative  enactments,  are  all  reviewed ;  and  that 
case  does  undertake,  I  think,  to  declare  the  doctrine  that  the  whole  bed 
of  the  Mohawk  river,  where  it  has  not  been  granted  away  by  the  state, 
remains  the  property  of  the  state.  But,  as  I  read  that  case,  it  turned 
on  the  circumstances  peculiar  to  itself  and  to  the  situation  which  then 
obtained  at  Little  Falls.  At  all  events>  the  doctrine  then  declared  has 
been  shaken  by  modem  decisions. 

Previous  to  the  occupation  of  New  York  by  the  English  in  1664, 
the  Dutch  exercised  sovereignty  over  the  state.  The  unwritten  law  of 
the  Dutch  was  the  civil  law.  Under  the  civil  law  the  title  to  the  beds 
of  streams  did  not  pass  to  adjacent  owners,  but  was  retained  by  the 
crown.  Canal  Appraisers  v.  People,  17  Wend.  571 ;  Fulton  L.,  H.  & 
P.  Co.  v.  State  of  New  York,  200  N.  Y.  400,  94  N.  E  199,  37  L.  R. 
A.  (N.  S.)  307;  People  v.  Piatt,  17  Johns.  195,  footnote  on  page  210, 
8  Am.  Dec.  382.  Therefore,  in  the  case  of  all  Dutch  grants  along  the 
Mohawk,  the  title  to  the  bed  of  the  river  did  not  pass  to  the  grantee, 
but  was  retained  in  the  crown;  hence,  upon  the  surrender  of  the 
Dutch  and  the  accession  of  the  English  to  the  sovereignty  of  the 
state,  the  title  of  the  Dutch  to  the  entire  bed  of  the  Mohawk  passed 
to  the  English  sovereign.  From  this  fact  arises  the  notion,  I  appre- 
hend, that,  having  succeeded  to  the  title  held  by  the  crown  of  England, 
the  state  of  New  York  also  holds  complete  title  to  the  bed  of  the  Mo- 
hawk. A  person  holding  title  under  a  Dutch  grant  .would,  of  course, 
hold  no  title  to  the  bed  of  the  river ;  neither  would  his  successors ;  but 
the  crown  of  England,  having  taken  title  to  the  bed  of  the  Mohawk, 
could,  of  course,  grant  title.  Whatever  title  was  granted  away,  there- 
fore, by  the  British  crown  prior  to  the  Revolution,  could  not  have  de- 
scended to  the  state  of  New  York  by  virtue  of  the  Revolution. 

Queen  Anne  did,  in  1708,  grant  these  lands  in  question,  bordering 
on  the  Mohawk,  to  Switz.  She  did  not  specifically  grant  the  bed  of 
the  river  to  Switz ;  but,  in  1708,  the  common  law  of  England  was  the 
law  of  New  York.  Its  rules  ccmtroUed  this  grant  absolutely.  No  oth- 
er law  operated  upon  the  grant.  Therefore  we  must  construe  the 
patent  as  it  was  affected  by  the  common  law.  In  whatever  degree  that 
law  limited  or  extended  the  words  of  the  patent,  so  the  grant  must 
stand  to-day.  Had  Queen  Anne  in  her  patent  to  Switz  said:  "And 
I  hereby  grant  to  Cornelius  Switz  the  land  under  the  waters  of  Can- 
istigione  (Mohawk)  river  opposite  the  lands  herein  granted;  that  is 
to  say,  I  hereby  grant  to  him  the  bed  of  said  river  to  the  thread  there- 
of"— had  this  language  been  used,  there  could  be  no  doubt  that  the 
grant  would  have  conveyed  the  bed  of  the  stream.  But  the  common 
.  law  stepped  in  and  effected  the  same  result  as  this  specific  language 
would  have  effected.    Had  this  question  arisen  prior  to  the  Revolution, 
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it  cannot  be  doubted  that  Switz,  under  the  ctaimon  liw,  would  have 
been  declared  to  be  the  owner  of  the  bed  of  the  Mohawk  to  the  middle 
of  the  stream. 

The  acts  of  the  Legislature  of  1786,  1792,  and  1815,  referred  to  in 
the  Loomis  Case,  33  N.  Y.  461,  could  not  have  impaired  or  affected  in 
any  manner  tiie  Switz  grant  in  this  case ;  the  same  having  been  made  in 
1708,  when  the  monarch  of  England  was  supreme,  and  long  before 
New  York  became  a  state  or  had  a  Legislature.  Indeed,  in  the  first 
Constitution  of  the  State  of  New  York  (1777)  the  people  carefully 
guarded  against  this  danger,  for  in  section  36  it  is  declared:, 

"And  b«  it  further  ordained,  that  all  grants  of  land  wltbln  this  state,  made 
by  the  king  of  Great  Britain,  or  persons  acting  under  hla  authority,  after 
the  fourteenth  day  of  October,  one  thousand  wveti  hundred  and  Beventy-flve, 
shall  be  null  and  void;  but  that  nothing  In  this  Constitution  contained  siiall 
be  construed  to  affect  any  grants  of  land  within  this  state,  made  by  the  au- 
thority of  the  said  king  or  Us  predecessors,  or  to  annul  any  charters  to  bodies 
politic,  by  him  or  them,  or  any  of  them,  made  prior  to  that  day." 

Any  declaration  of  the  Legislature,  therefore,  that  lands  granted  by 
the  British  king  or  his  predecessors,  prior  to  1775,  were  the  property 
of  the  state,  was  contrary  to  the  Constitution  and  wholly  nugatory 
and  void.  In  the  face  of  the  constitutional  prohibition,  the  Legislature 
surely  could  not  have  intended  to  abrogate  this  solemn  grant  made 
by  the  British  crown ;  and  therefore  the  legislative  declaration  must  be 
held  only  to  apply,  and  was,  it  seems  to  me,  intended  only  to  apply, 
to  the  bed  of  the  Mohawk  opposite  Dutch  grants,  and,  of  course,  also 
to  that  part  of  the  river  bed  never  granted  away  by  any  authority. 
We  have  not  undertaken  to  reason  this  out  altogether  de  novo,  but 
have  relied  upon  Lewis  v.  City  of  Utica,  159  App>.  Div.  160,  145  N. 
Y.  Supp.  346.  That  case  deals  with  the  exact  question  presented  here ; 
and  we  feel  inclined  to  follow  it,  not  only  because  it  is  a  precedent,  but 
because  we  fully  concur  with  the  reasoning  of  the  learned  justice  who 
wrote  the  opinion. 

The  decision  of  the  Board  of  Claims  should  be  affirmed. 

Determination  affirmed,  with  costs. 

KELLOGG  and  WOODWARD,  JJ.,  concur.  SMITH,  P.  J.,  and 
LYON,  J.,  dissent 


CITY  or  AMSTERDAM  v.  W.  N.  CABPENTER  CO.     (No.  181/112.) 
(Supreme  Court,  Appellate  DItIbIod,  Third  Department    September  15,  1915.) 

Appeal  from  Special  Term,  Montgomery  County. 

I'eiition  of  the  City  of  Amsterdam  against  the  W.  N.  Carpenter  Company  to 
widen  and  straighten  a  part  of  Bridge  street.  From  a  final  order  disapprov- 
ing  and  disaffirming  an  award  of  $500  to  defeadaot,  It  appeals.  Order  re- 
versed, and  award  reinstated. 

Argued  before  SMITU,  P.  J„  and  KELI.OGG,  LYON,  HOWARD,  and 
WOODWARD,  JJ. 

Andrew  J.  NelUs,  of  Albany,  for  appellant 

Ambrose  P.  Fltz-Jamee,  of  Amsterdam  (Charles  S.  Nlsbet,  oC  Amsterdam, 
of  counsel),  for  respondent 
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PBB  CURIAM.  Practically  the  same  qnegtioD  which  Is  preaented  by  this 
appeal  has  been  considered  and  decided  by  us  in  Danes  v.  State  of  New  York, 
154  N.  Y.  Supp.  10S9,  and  the  opinion  in  that  case  la  being  handed  down  at  this 
time.  Therefore,  in  this  matter,  the  order,  so  far  as  appealed  from.  Is  re- 
versed bn  the  opinion  in  Danea  t.  State  of  New  York;  and  the  award  of 
$600  made  by  the  commission  to  the  landowner  for  his  rlghta  In  the  bed  of 
the  Mohawk  river  is  reinstated. 

Order  revelled  with  costs. 

SMITH,  P.  J.,  and  LTON,  X,  dissent 


PEOPLE  ex  rel.  NEW  YORK  TELEPHONE  CO.  ▼.  PUBLIC  SERVICE 
COMMISSION,  SECOND  PIST.     (No.  183/108.) 

(Supreme  Court,  Appellate  Division,  Third  D^^rtmeut    S^>tember  16,  191B.) 

Tkleobaphb  asd  TmiiiPHonxB  •3>3&-^BAaess — ^RcAOONABLXirasa— ^Bcsdbit 
01-  Fbogi'. 

As  Laws  1914,  c,  240,  relates  only  to  conunon  carriers,  the  rule  that 
In  all  proceedings  instituted  before  the  public  service  commission  against 
public  service  corporations  to  review  a  change  of  rates  the  complainants 
have  the  burden  of  proiviDg  that  the  rates  are  nnreasoaable  applies  to  a 
proceeding  to  regulate  t^ephone  rates,  and  where  oomplainanta  made  no 
showing  that  the  rates  were  unieasonabte  an  order  reducing  tham  will  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs  and  Telephones,  Cent. 
Dig.  {  21 ;   Dec,  Dig.  «=93S.] 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  the  New  York  Telephone  Conqiany,  against  the  Public  Service 
Commission  of  the  Second  District,  to  review  orders  made  on  the 
complaint  of  residents  of  the  Village  of  Dexter.  Orders  annulled,  and 
new  hearing  granted  before  the  Commissiwt 

Argued  before  SMITH,  P.  J.,  and  KEUX>GG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

John  L.  Swayzc,  of  New  Yoric  City  (C.  Walter  Arte  and  Paul  H. 
Bums,  both  of  New  York  City,  of  counsel),  for  relator. 
Ledyard  P.  Hale,  of  Albany,  for  respondent.  • 

HOWARD,  J.  As  a  result  of  the  decision  recently  rendered  by 
this  court  in  People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  Co.  v.  Public  Service 
Commission,  159  App.  Div.  546,  145  N.  Y.  Supp.  513,  and  affirmed 
by  the  Court  of  Appeals,  215  N.  Y.  241,  109  N.  E.  252,  a  rule  has 
been  announced  that  in  all  proceedings  instituted  before  the  Public 
Service  Commission  against  public  service  cwporations  to  review  a 
change  of  rates  the  burden  rests  <m  the  complainants  to  prove  that 
tiie  rates  complained  of  are  unreasonable.  In  the  record  before  us  it 
is  apparent  that  no  attempt  whatever  was  made  to  comply  with  this 
rule.  In  fact,  the  case  was  tried  before  the  rule  was  established.  The 
complainants  contented  themselves  by  simply  presenting  to  the  Com- 
mission a  description  of  the  situation,  furnishing  facts  and  data  as- 
to  the  number  of  subscribers,  the  rates  charged  and  previously  charged, 
the  changes  in  ownership  of  the  telephone  lines,  the  distances  cov- 
ered, the  location  of  the  villages  involved,  and  other  matter.    But  no 

C=>^or  other  sasei  lee  mid»  topic  ft  KET-NUMBER  In  all  Kay-Numbered  DtKests  &  Indexa* 
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effort  was  made  to  fix  the  value  of  the  relator's  property,  or  show 
that  the  rates  charged  produced  to  the  relator  more  than  a  fair  and 
reasonable  return  upon  its  investment.  Indeed,  the  complainants,  as 
well  as  the  Commission,  proceeded  upon  the  theory  that  the  burden 
was  upon  the  telephone  company  to  show  that  its  rates  were  fair, 
reasonable,  and  lawful.  But  this  theory  was  erroneous,  for  exactly 
the  opposite  doctrine  hais  been  proclaimed  in  People  ex  fel.  N.  Y.  C. 
&  H.  R.  R.  Co.  V.  Public  Service  Commission,  supra. 

This  rule  propounded  by  the  courts  has  been  abrogated  by  the  L^- 
islature  (chapter  240,  Laws  1914)  so  far  as  it  relates  to  c<Hnmon  car- 
riers. It  remains  intact,  however,  apparently,  as  to  all  other  public 
service  corporations,  and  therefore  must  control  our  determination 
in  this  case.  The  decision  of  this  court  in  the  New  York  Central 
Case,  supra,  was  rendered  before  chapter  240  of  tfie  Laws  of  1914  was 
enacted,  although  the  decision  of  the  Court  of  Appeals  was  rendered 
subsequently.  When  the  case  was  in  this  court,  I  dissented  from  the 
doctrine  promulgated,  but  notwithstanding  my  dissent  it  has  become  the 
law  of  the  state  and  must  be  respected  and  observed.  Therefore,  the 
complainants  having  failed  to  discharge  the  burden  cast  upon  them  by 
this  rule,  it  necessarily  follows  that  the  order  of  the  Public  Service 
Commission  should  be  reversed.  Having  reached  this  conclusion,  it 
is  unnecessary  to  discuss  the  merits  of  the  controversy. 

The  orders  of  the  Public  Service  Commission  are  annulled,  and  a 
new  hearing  is  granted  before  the  Commission.    All  concur. 


GRUHN  V.  BROOKLYN  HEIGHTS  R.  CO.  (No.  235.) 
(Supreme  Court,  Appellate  Term,  Second  Department    September,  1915^) 

1.  Courts  <S=>190 — Municipai.  Courts— Rbvibw—Recoed. 

In  case  of  conflict  between  the  Judgment  and  the  stenographer's  notes 
ta  a  trial  In  the  Municipal  Court,  the  Judgment  controls. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dea  Dig.  «=»igO;  Appeal  and 
Error,  Ont.  Dig.  S  103.] 

2.  (JotniTs  «=>189 — MuNiciPAi,  Couktb— Tbiait-Dismissai,. 

Where  defendant  had  offered  no  evidence,  nor  had  it  rested  on  plain- 
tiff's case,  dismissal  on  the  merits  Is  improper. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ${  400,  412,  413, 
429,  458;  IDec.  Dig.  <S=»189.] 

3.  Stbeet  Railroads  i&=3ll7 — Cbossinq  Accidents— Deqbeb  of  Case. 

Where  the  driver  of  a  wagon  saw  a  street  car  nearly  500  feet  away 
from  the  crossing,  and  he  then  turned  upon  the  tracks  without  farther 
looking,  bis  wagon  being  equipped  with  lights,  he  was  not  guUty  of  negli- 
gence as  a  matter  of  law,  as  he  had  a  right  to  assume  that  the  motor- 
man  would,  at  the  crossing,  have  the  car  under  proper  control. 

[Bd.  Note. — For  other  cases,  see  Street  Railroads,  C&nt.  Dig.  H  230- 
257;  Dec.  Dig.  <8=»llt.] 

Appeal  from  Municipal  Ckturt,  Borough  of  Brooklyn,  Third  District 
Action  by  Otto  Gruhn  against  the  Brooklyn  He^ts  Railroad  Com- 
pany.   From  a  judgment  of  dismissal  on  the  merits,  i^aintiff  appeals. 
Reversed  and  remanded. 

^s>For  other  cases  see  same  topic  &  KET-NUMBSR  In  all  Key-Nnmbared  Dlxaata  A  Indcxw 
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Argued  September  term,  1915>  before  MADDOX,  CRANE,  and 
BENEDICT,  JJ. 

John  Klein,  of  Brooklyn,  for  appellant. 
A.  C.  Mayo,  of  Brooklyn,  for  respondent. 

BENEDICT,  J.  Appeal  from  judgment  of  the  Municipal  Court  of 
the  City  of  New  York,  Borough  of  Brooklyn,  Third  District,  rendered 
April  5,  19l5,  in  favor  of  tiie  defendant,  dismissing  the  complaint  on 
the  merits,  with  costs.  The  actiop  was  brought  to  recover  damages 
for  negligence  resulting  in  injury  to  property. 

[1-3]  This  acticMi  was  tried  by  a  justice  sitting  with  a  jury.  At  the 
close  of  the  plaintiff's  case  the  court  dismissed  the  complaint  upon 
the  merits,  with  $15  costs,  upon  the  authority  of  Woodward  v.  New 
York  Railways  Company,  164  App.  Div.  658,  149  N.  Y.  Supp.  1003. 
The  stenographer's  record  differs  from  the  judgment,  in  that  it  states 
that  the  dismissal  was  without  prejudice;  but  the  judgment  is  con- 
trolling on  this  point.  The  dismissal  should  not  have  been  "on  the 
merits,"  as  the  defendant  had  offered  no  evidence,  nor  had  it  rested 
upon  the  plaintiff's  case.  This  error  might  be  cured  by  striking  out 
the  obnoxious  words,  if  the  judgment  of  nonsuit  were  correct  In  my 
opinion  it  was  not  proper. 

It  would  appear  from  the  judgment  that  the  court  held  that  the 
plaintiff's  servant  was  guiHy  of  contributory  negligence  as  a  matter 
of  law,  and  for  this  he  relies  upon  the  Woodward  Case,  supra.  In 
that  case,  however,  which  was  decided  by  three  out  of  five  justices  of 
the  Appellate  Division,  First  Department,  the  facts  were  quite  differ- 
ent from  those  shown  herein.  In  the  present  case  the  plaintiff's  serv- 
ant was  driving  a  milk  wagon  along  Myrtle  avenue  on  the  right-hand 
side  of  street  in  an  easterly  direction  towards  Richmond  Hill  at  about 
4  o'clock  in  the  morning  on  September  18,  1914.  As  he  approached 
Folsome  avenue,  the  driver  saw  a  car  approaching  from  the  opposite 
direction  about  two  blocks  away  at  Lafayette  avenue.  The  distance 
between  Folsome  and  Lafayette  avenues  is  452.91  feet.  He  wished 
to  turn  into  Folsome  avenue ;  and  as  he  was  about  to  do  so,  and  was 
crossing  the  tracks,  the  wagon  was  hit  by  the  trolley  car,  which  struck 
one  of  the  hind  wheels  and  practically  demolished  the  wagon,  scat- 
tered its  contents,  consisting  of  milk  bottles,  broke  the  harness,  and  in- 
jured the  horse.  The  plaintiff's  wagon  had  two  lights  upon  it,  and 
there  were  electric  lights  in  the  street.  The  plaintiff  looked  before 
starting  to  turn  across,  and  saw  the  trolley  car  about  two  blocks  away. 
He  judged  that  the  car  was  standing  still  when  he  saw  it;  but  the 
judge  struck  out  the  statement  as  not  responsive  to  the  question,  asked 
on  his  cross-examination,  whether  the  car  was  coming  fast,  and  plain- 
tiff excepted. 

The  court  apparently  thought  the  driver  should  have  looked  more 
than  once;  but  it  is  dear  that  he  looked  as  he  started  to  turn  across 
the  track,  and,  seeing  the  car  at  a  considerable  distance  away,  he 
turned  across.  There  was  here  no  failure  to  exercise  due  care  and 
prudence,  unless  we  are  prepared  to  say  that  a  driver  must  always 
stop  to  permit  an  approaching  car  to  pass,  no  matter  how  great  its  dis- 
tance, when  first  seen,  may  be.    This  is  not  the  law,  nor  would  it  be 
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reasonable.  It  would  seem  that  ordinary  prudence  would  permit  a 
driver  to  cross  a  street  railway  track  if  the  approaching  car  was,  at 
the  time  he  started  to  cross,  400  feet  distant  The  driver  had  a  right 
to  assume,  also,  that  the  motorman  would  have  his  car  under  a  proper 
degree  of  control  at  a  street  crossing,  and  to  rely,  at  least  to  some  ex- 
tent, upon  that  assumption.  Ordinary  prudence  is  all  that  is  required ; 
and,  if  that  be  shown,  the  plaintiff  should  not  be  nonsuited,  but  is 
entitled  to  have  the  question  of  his  contributory  n^ligence  submitted 
to  the  jury  to  decide  upon  the  evidence. 

The  judgment  should  be  reversed,  with  costs  in  this  court,  aod  a  new 
trial  granted.    All  concur. 


MUIJiER  V.  NATIONAL    SURBTT  CO.    No,  831. 

(Supreme  Court,  AppeUate  Tcmj,  Second  Department.    September,  1915.) 

ExKcuTOBS  AND  Advinist&atoss   Q=bG37 — SnaETT's  IiiABiuxr  oir   Boicd — 

BlOBTS  OF  ASSIONCIE  OF  ADIUNUaTRATOB. 

Where  an  administrator  was  entitled  to  a  distributive  sbare  In  the 
estate,  and  assigned  his  interest  therein,  upon  a  devastavit  committed 
by  aucb  administrator  after  the  assignment,  Uie  assignee,  although  the 
administrator  himself,  had  no  assignment  been  made,  could  not  have 
recovered  from  th«  surety,  was  entitled.  In  suit  against  the  surety  on 
bis  bond,  to  recover  the  amount  of  the  administrator's  distributive  share, 
but  not  administrator's  commissions,  or  his  costs  In  accounting  proceed- 
ings, to  which  the  administrator  was  not,  either  at  the  time  of  the  as- 
signment or  of  the  devastavit,  entitled,  and  might  never  become  entitled. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Admintetratogrs,  Cent. 
Dig.  f{  2463,  2465-2581;   £>e&  Di«.  «=>537.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  Elizabeth  Muller  against  the  National  Surety  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.    Modified  and  affirmed. 

Argued  September  term,  1915,  before  MADDOX,  CRANE,  and 
BENEDICT,  JJ. 

William  J.  Ckiffiit,  of  New  York  City,  for  appellant. 
Max  H.  Newman,  of  Brooklyn,  for  respondent. 

BENEDICT,  J.  Appeal  from  judgment  of  the  Municipal  Court 
of  the  City  of  New  York,  Borough  of  Brooklyn,  Second  District,  ren- 
dered April  27,  1915,  after  a  trial  without  a  jury,  in  favor  of  plaintiff, 
for  $422.24.  The  action  was  brought  to  recover  upon  an  administra- 
tor's bond. 

The  question  presented  in  this  case  seems  to  be  novd.  Plaintiff 
sues  as  a  distributee  under  a  decree  of  the  Surrogate's  Court,  New 
York  County,  upoh  the  bond  of  the  administrator.  It  a{^)ears  from 
the  record  of  the  proceedings  in  the  Surrogate's  Court  that  plaintiff's 
right  to  the  sums  directed  to  be  paid  to  her  was  acquired  by  assign- 
ment from  the  administrator  of  his  individual  interest  in  the  estate; 
that  the  application  for  the  bond  was  made  on  February  21,  1913,  and 
the  bond  executed  the  same  day ;   that  letters  of  administration  were 
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issued  February  24,  1913,  and  tfiat  the  assignment  was  made  February 
25,  1913;  that  certain  disbursements  made  by  the  administrator  be- 
tween March  20  and  May  5,  1913,  inclusive,  were  disallowed,  and 
his  account  surcharged  in  the.  amount  of  $160. 

The  administrator  was  the  husband  of  decedent,  and  as  such  entitled 
to  a  distributiTtt  share  in  her  estate.  The  assignment  purported  to 
transfer  to  the  plaintiff  all  the  right,  title,  and  interest  of  the  assignor 
in  the  eetate  of  decedent,  to  the  extent  of  $300.  The  surrogate's  de- 
cree directed  the  payment  to  the  plaintiff,  as  assignee,  of  the  follow- 
ing amounts:  $51.05  for  administrator's  commissions,  $87.25  for  the 
costs  of  the  administrator  in  the  accounting  proceeding,  and,  after  the 
payment  of  the  two-thirds  distributive  share  of  decedent's  daughter,  the 
remaining  one-third  distributive  ^are  "appearing  to  be  less  than" 
$207.99.  These  figures  total  $416.29.  No  collusion  between  the  ad- 
ministrator and  the  plaintiff  was  alleged  or  proved  by  the  defendant. 

The  defendant's  contention  is  that,  as  the  administrator  himself,  had 
no  assignment  been  made,  could  not  have  recovered  from  the  surety, 
his  assignee  stands  in  his  shoes,  and  her  claim  is  subject  to  all  defenses 
which  might  be  urged  against  the  assignor,  I  think  this  contention 
loses  sight  of  the  dual  character  of  one  who  is  at  the  same  time  ad- 
ministrator of  an  estate  and  entitled  to  a  distributive  share  therein. 
He  cannot,  of  course,  in  his  individual  capacity,  recover  of  his  surety 
for  a  default  committed  by  him  in  his  representative  capacity.  But 
he  is  entitled  to  assign  his  distributive  share ;  and,  if  he  does  so,  why 
should  not  the  transferee  take  the  same,  and  the  right  to  recover  in 
a  proper  case  upon  the  bond,  subject  only  to  such  defenses  as  exist  at 
the  time  of  the  transfer?  See  Steinert  v.  Van  Akea,  165  App.  Div. 
206,  210,  150  N.  V.  Supp.  525. 

Aside  from  the  technical  objection  that  the  assignee  staods  in  the 
shoes  of  the  assignor,  it  is  urged  that  to  permit  the  assignee  to  recover 
on  the  bond  would  open  the  door  to  collusion  and  fraud.  It  would, 
of  course,  be  a  good  defense  to  such  an  action  to  show  that  the  as- 
signment was  collusive  or  colorable  rnerely,  or  otherwise  fraudulent 
as  to  the  surety;  and  it  is  clear  that  in  such  transactions  there  is  an 
opportunity  for  collusion,  which  might  not  be  easily  detected.  But, 
on  the  other  hand,  the  transfer  may  be  in  entire  good  faith,  and  the 
transferee  may  have  given  a  valuable  consideration.  There  is  also  a 
possibility  that,  if  the  rule  contended  for  by  defendant  were  to  be 
adopted,  there  mig^ht  be  collusion  between  the  representative  and  his 
sureties  to  the  injury  of  the  transferee. 

I  think  the  indemnity  agreement  is  of  no  effect  here.  It  bound  the 
administrator  as  an  individual,  but  it  did  not  bind  his  assignee,  nor  did 
it  constitute  a  lien  on  his  interest  in  the  estate,  so  as  to  prevent  him 
from  assigning  the  same. 

As  the  devastavit  was  committed  subsequently  to  the  assignment,  I 
think  the  plaintiff  is  entitled  to  recover  the  amount  of  the  administra- 
tor's distributive  share,  but  no  more.  The  administrator  was  not,  ei- 
ther at  the  time  of  the  assignment  or  at  the  time  of  the  devastavit,  en- 
titled to  commissions  or  costs  on  the  accounting,  and  might  never 
become  so  entitled.  As  to  these  items  of  the  cUiim,  the  defense  is 
good.    As  to  the  other  item,  I  think  it  is  not  good.    Edwards  v.  White, 
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12  Conn.  28,  upon  which  defendant  relies,  is  not  in  point,  for  there 
the  parties  for  whose  benefit  the  action  was  brought  were  entitled  to 
the  estate  of  the  deceased  administratrix,  and  hence  acquired  their 
right  after  the  devastavit. 

I  think,  therefore,  that  the  judgment  should  be  modified,  by  reducing 
it  to  $207.99  and  taxable  costs,  and,  as  modified,  affirmed,  without 
costs. 

Judgment  modified,  by  reducing  it  to  $207.99  and  taxable  costs,  and, 
as  modified,  affirmed,  without  costs. 

MADDOX  and  CRANE,  JJ.,  concur. 

(91  Misc.  Rep.  220)  , 

BBOWN  ▼.  ROWAN.  I 

(City  Court  of  New  York,  Trial  Term.    June  10,  1915.)  ' 

1.  Bills   ahd  Notes  «=>453 — "II0J.DWB  m   DoK   Coubse" — Statdtb — (3ok- 

STBUCTION.  I 

Under  Negotiable  Instruments  Law  (Conaol.  Laws,  c.  38)  f  91,  providing  . 

tbat  a  "holder  In  due  course"  is  one  who  has  taken  the  Instrument  when 
regular  on  Its  face,  before  it  was  overdue,  without  notice  of  previous  dis-  1 

honor,  In  good  faith,  for  value,  and  without  notice  of  any  infirmity  In 
the  instrument  or  defect  in  the  title  of  the  person  negotiating  It,  the  payee  I 

of  a  note  may  be  bolder  in  due  course  thereof. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notea,  Cent  Dig.  Sg  1344-  ' 

1351;   Dec.  Dig.  is=>453.  ] 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Holder  In  Due  Course.] 

2.  Bills  and  Notes  «=>359 — Antbckdent  Debt  as  Valux — (3oNsiDXKATion — 

Bona  Fide  Holdeb. 

Under  Negotiable  Instruments  Law,  |  91,  proyldlng  that  a  holder  Is 
due  course  Is  one  who  has  taken  the  instrument  for  value,  eta,  and  sec- 
tion 51,  providing  that  an  antecedent  or  pre-existing  debt  constitutes 
value,  where  a  debtor  delivered,  to  his  creditor  a  note  of  a  third  person, 
payable  to  the  creditor,  crediting  the  debtor  on  a  book  account  wlUi  the 
face  of  the  note,  such  payee  was  a  holder  in  due  course  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Coit  Dig.  {{  924-938 ; 
Dec.  Dig.  «=359.] 

Action  by  Morris  A.  Brown  against  William  A.  Rowan.  Verdict 
for  plaintiff,  and  defendant  moves  that  it  be  set  aside.    Motion  denied. 

Schuyler  Meyer,  of  New  York  City,  for  plaintiff. 
Whiteside  &  Stryker,  of  New  York  City  (George  Whiteside,  of 
New  York  City,  of  counsel),  for  defendant 

RANSOM,  J.  The  verdict  directed  in  favor  of  the  payee  of  the 
promissory  note  in  suit  should  stand.  Rowan,  the  maker,  owed  money 
to  Schwanner  Bros.,  and  had  a  deal  on  witli  them  under  which  he 
was  to  pay  them  $5,000  if  a  certain  steam  yacht  was  sold.  Schwanner 
Bros,  owed  $4,(XX)  to  the  plaintiff.  Brown,  for  merchandise,  and  h^ 
was  pressing  them  for  payment.  Schwanner  Bros,  told  Rowan  this, 
and  obtained  from  Rowan  his  note  for  $1,000,  payable  to  the  order 
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of  Brown.  The  Schwariners  took  this  note  to  Gjnnecticut  and  gave 
it  to  Brown,  who  credited  it  in  reduction  of  their  debt  to  him,  and 
gave  them  a  receipt  which  read: 

"New  London,  Dec  28,  19U. 

"Received  from  Scbwanner  Bros.  Ca  Wm.  A.  Bowan  note,  dated  Dec.  24, 
one' thousand  dollars,  to  be  applied  on  acct. 

'11,000.  M;  A.  Brown." 

The  yacht  was  not  sold,  and  the  note  was  not  paid.  Rowan  claimed 
that  the  note  was  given  by  him  to  Schwanner  Bros,  under  an  agree- 
ment that  its  payment  should  be  contingent  upon  the  sale  of  the  yacht. 
Brown  had  never  seen  or  had  communication  with  the  maker;  he 
knew  nothing  of  any  agreement  between  the  Schwanners  and  Rowan ; 
he  indisputably  took  the  note  before  its  maturity,  in  actual  good  faith, 
with  no  notice  or  knowledge  of  facts  fairly  putting  him  upon  inquiry 
as  to  possible  equities  between  Rowan  and  Schwanner  Bros.  Cheever 
v.  Pittsburg  Ry.  Co.,  ISO  N.  Y.  59,  44  N.  E.  701,  34  L.  R.  A.  69,  55 
Am.  St.  Rep.  646.  Accordingly  there  can  be  no  doubt  of  Brown's 
right  to  enforce  payment  as  a  holder  in  due  course  (Neg.  Inst.  Law, 
§  91),  if  (1)  the  payee  of  a  negotiable  instrument  may  in  New  York 
claim  the  prerogatives  of  a  holder  in  due  course ;  and  (2)  the  circum- 
stances of  the  plaintiff's  receipt  of  the  note  on  account  of  the  Schwan- 
ners' antecedent  indebtedness  to  him  were  such  as  to  constitute  him 
a  holder  "for  value,"  within  the  meaning  of  the  Negotiable  Instru- 
ments Law  as  now  construed  in  this  state. 

[1]  These  two  points  of  controversy  present  interesting  questions  as 
to  the  extent  of  New  York's  conformance  to  the  interpretation  which 
has  been  put  upon  the  Negotiable  Instruments  Law  by  the  courts  of 
a  great  majority  of  the  other  states  which  have  enacted  the  uniform 
statute.  Excepting  an  inferential  reference  in  Schreyer  v.  J.  S.  Bailey 
&  Co.,  97  App.  Div.  185,  89  N.  Y.  Supp.  870,  the  question  whether, 
under  that  statute,  the  payee  of  a  promissory  note  may  qualify  as  a 
holder  thereof  in  due  course,  upon  compliance  with  the  requirements 
of  section  91  of  the  act,  seems  never  to  have  been  passed  upon  in  a 
reported  decision  in  this  state.  Outside  of  New  York,  however,  the 
uniform  interpretation  of  the  parallel  provisions  of  the  statute  has 
been  to  confirm  and  continue  the  rule  of  the  common  law  that  a  payee 
might  claim  the  protection  accorded  any  other  bona  fide  holder  for 
value.  Boston  Steel  &  Iron  Co.  v.  Steuer,  183  Mass.  140,  144,  66  N.  E. 
646,  97  Am.  St.  Rep.  426;  Thorpe  v.  White,  188  Mass.  333,  334,  74 
N.  E.  592 ;  Mersick  v.  Alderman,  77  Conn.  634,  60  Atl.  109,  2  Ann. 
Cas.  254;  South  Boston  Iron  Co.  v.  Brown,  63  Me.  139;  Campbell  v. 
4th  National  Bank,  137  Ky.  555,  126  S.  W.  114;  Glascock  v.  Rand, 
14  Mo.  550;  American  Exchange  Nat.  Bank  v.  Armstrong,  133  U.  S. 
443,  453,  10  Sup.  Ct.  450,  33  L.  Ed.  747;  Hodges  v.  Nash,  141  111. 
391,  31  N.  E.  151 ;  Cagle  v.  Lane,  49  Ark.  465,  5  S.  W.  790;  Craw- 
ford's Ann.  Neg.  Inst.  Law,  §  91,  note  B ;  Norton  on  Bills  and  Notes, 
p.  416,  note  3;  Daniel  on  Negotiable  Instruments,  §  178;  1  Parsons 
on  Bills  and  Notes,  pp.  181,  199.  The  case  of  Vander  Ploeg  v.  Van 
Zuuk,  135  Iowa,  350,  112  N.  W.  807,  13  L.  R.  A.  (N.  S.)  490,  124 
Am.  .St.  Rep.  275,  is  sometimes  referred  to  as  sustaining  a  contrary 
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view,  bat  the  issue  therein  was  so  complicated  by  the  element  of  fraud 
and  the  perfidy  of  the  plaintiff  in  filling  in  certain  blanks  in  the  note 
otherwise  than  as  directed  by  the  maker  that  I  cannot  regard  this  de- 
cision as  essentially  divergent  from  the  uniform  decisions  in  the  other 
states  under  the  Uniform  Act. 

Learned  counsel  for  the  defendant  makes  a  most  persuasive  argu- 
ment for  a  ruling  in  this  state  that  a  payee  be  given  no  immunity 
from  equities  existent  between  the  maker  and  his  immediate  trans- 
f^eree ;  but  these  considerations  are  far  outweighed,  in  my  opinion,  by 
the  importance  of  nation-wide  uniformity  in  the  law  as  to  commerd^ 
paper  and  by  the  many  evidences  that,  in  enacting  the  uniform  statute, 
the  Legislature  sought  to  secure  uniformity  in  the  application  of  the 
law,  and  not  merely  in  its  phraseology.  When  a  question  arises  under 
one  of  tt^e  uniform  statutes,  and  courts  of  this  state  have  not  yet  passed 
upon  the  interpretation  of  the  portions  of  the  statute  involved,  I  con- 
ceive it  to  be  the  duty  of  the  trial  courts,  in  the  interests  of  a  real 
uniformity  in  the  application  of  these  commercial  enactments,  to  adopt 
and  follow  here  the  interpretation  adopted  by  the  courts  of  other  com- 
monwealths. 

[2]  There  remains  the  question  whether  the  enactment  of  sections 
51  and  91  of  the  Negotiable  Instruments  Law  has  altered,  as  to  negotia- 
ble instruments,  the  earlier  rule  of  New  York  courts  as  to  the  sufE- 
ciency  of  an  antecedent  or  pre-existing  debt  as  "value"  and  "consid- 
eration." The  defendant  contends  that  Brown  took  the  note  only  as 
collateral  security  for  a  pre-existing  debt,  without  extension  or  for- 
bearance, or  parting  with  present  value,  and  that  this  could  not  make 
him  a  holder  "for  value."  I  do  not  think  that  this  claim  of  holding  as 
collateral  security  is  a  fair  inference  from  the  record,  in  view  of 
what  was  said  at  the  time  the  note  was  delivered,  and  in  view  of  the 
wording  of  the  receipt  given,  the  book  entries  made.  Brown's  for- 
bearance from  pressing  the  Schwanners  for  further  payment  during 
the  period  of  the  note,  and  the  fact  that,  when  the  note  was  not  paid, 
Brown  did  not  charge  it  up  against  the  Schwanners,  or  revive  his  claim 
against  them,  but  sued  Rowan  upon  the  note.  The  plaintiff,  moreover, 
calls  attention  to  the  fact  that  the  note  was  delivered  to  him,  and  all 
his  transactions  concerning  it  had,  in  Connecticut,  and  he  contends 
that,  under  the  controlling  law  of  that  state  (Staples  v.  Nott,  128  N. 
Y.  403,  406,  28  N.  E.  515,  26  Am.  St.  Rep.  480;  Daniel  on  Negotia- 
ble Instruments,  §  868)',  negotiable  paper  taken  merely  as  collateral  se- 
curity for  an  antecedent  debt  is  taken  for  a  valuable  consideraticm 
(Bridgeport  City  Bank  v.  Welch,  29  Conn.  475,  477;  Rockville  Na- 
tional Bank  v.  Citizens'  Gas  L.  Co.,  72  Conn.  576,  58^  45  Atl.  361 ; 
Roberts  v.  Hall,  37  Conn.  205,  213,  9  Am.  Rep.  308).  Neither  the 
law  of  Connecticut  nor  any  divergence  between  the  New  York  and 
Connecticut  interpretation  of  identical  sections  of  the  Negotiable  In- 
struments Law,  were,  however,  proved  upon  the  trial,  and  the  ques- 
tion remains  whether  section  51,  through  its  pronouncement  that  "an 
antecedent  or  pre-existing  debt  constitutes  value,"  has  brought  New 
York  into  substantial  accord  with  the  rule  prevailing  in  Connecticut 
and  the  great  majority  of  the  states  which  have  adopted  the  unifonn 
statute. 
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That  such  was  the  intent,  and  that  such  has  been  the  eflFect,  of  the 
enactment  of  section  51,  seems  reasonably  clear  under  recent  decisions. 
King  V.  Bowling  Green  Trust  Co.,  145  App.  Diy.  398,  402,  129  N.  Y. 
Supp.  977.  The  record  at  bar  sufficiently  shows,  as  I  recall  the  testi- 
mony without  the  aid  of  the  stenographer's  minutes,  the  extinction  pro 
tanto  of  the  Schwanners'  debt  to  Brown  upon  the  tatter's  receipt  of 
the  note  (Roseman  v.  Mahoney,  86  App.  Div.  377,  83  N.  Y.  Supp. 
•749;  Bank  of  America  v.  Waydell,  103  App.  Div.  25,  ^  N.  Y.  Supp. 
666,  affirmed  187  N.  Y,  115,  79  N.  E.  857),  and  also  Brown's  for- 
bearance from  demanding  payment  of  the  balance  due  him.  The  trend 
of  decision,  moreover,  has  undeniably  been  to  make  section  SI  the 
medium  of  a  full  conformance  of  the  W  of  this  state  to  the  rule  pre- 
vailing in  the  federal  courts  and  the  other  states  under  the  Uniform 
Act,  and  to  hold  tfiat  proof  of  extension,  forbearance,  or  other  part- 
ing with  present  consideration  is  not  requisite.  Maurice  v.  Fowler, 
78  Misc.  Rep.  357,  138  N.  Y.  Supp.  425 ;  Martin  h.  Hall  Co.  v.  Todd 
(Sup.)  139  N.  Y.  Supp.  Ill ;  Broderick &  Bascom  Rope  Co.  v.  McGrath, 
81  Misc.  Rep.  199,  142  N.  Y.  Supp.  497 ;  Milius  v.  Kauffmann,  104  App. 
Div.  442,  93  N.  Y.  Supp.  669;  King  v.  Bowling  Green  Trust  Co., 
145  App.  Div.  398,  129  N.  Y.  Supp.  977;  Lehrenkrauss  v.  Bonnell, 
199  N.  Y.  240,  92  N.  E.  .637.  These  recent  decisions  manifest  a 
marked  disposition  to  bring  the  New  York  rule  into  complete  agree- 
ment with  that  of  other  states  on  this  subject,  even  as  to  the  taking 
of  commercial  paper  as  security  or  collateral  for  a  pre-existing  debt. 
As  was  said  by  Mr.  Justice  Page  in  the  Broderick  &  Bascom  Rope 
Co.  Case,  supra: 

"The  desirability  of  uniformity  In  the  laws  of  Tarlous  states  with  reference 
to  negotiable  instruments  is  so  obvious,  the  legislative  intent  to  harmonize 
our  theretofore  conflicting  decisions  with  those  of  other  Jurisdictions  is,  to 
my  mind,  so  dearly  expressed,  that  fuU  effect  should  be  glren  thereto." 

I  am  clear  that,  giving  the  defendant  the  benefit  of  all>  reasonable 
inferences  proper  upon  a  motion  of  this  character,  the  plaintiff  must 
nevertheless  be  deemed  a  holder  of  this  note  "for  value"  and  in  due 
course,  under  the  Negotiable  Instruments  I<aw  as  now  interpreted  in 
this  and  other  states. 

The  motion  to  vacate  the  directed  verdict  is  denied.  The  defendant 
may  have  10  days'  stay  of  execution  and  30  days  within  which  to  make 
a  case  on  appeal. 


(91  Misc.  Bep.  245) 

CLAEK  V.  SHAW. 

(Broaz  County  Court.    June,  1915.) 

1.  E^BcunoN  «s»S71 — BvpruatxtfTiXt  PHooiEDiira»— Jobtsdiotior— Rbcbiv- 

EB8. 

On  the  institution  In  the  County  Court  of  Bronx  county  of  proceedings 
surplementary  to  an  execution,  such  County  Court  has  Jurisdiction  to  order 
that  the  Judgment  debtor  turn  avtir  bis  ptoiterty  to  a  receiver  appointed  by 
such  City  Court  under  a  prior  Judgment,  where  the  receivership  has  been 
extended  to  Judgment  on  which  the  supplementary  proceedings  are  baaed. 

[Ed.  Note.— For  other  cases,  see.ExecttUon,  Cent  Dig.  U  10e7,  lOBS 
1134 ;   Dec.  Dig.  «b»371.] 
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2.  SXECUnON    4=»3S1 — SUPFLXUBNTABT    PbOCEEDINOS— APPUCATION    FOB    Ob- 

DEB— PABTIK8. 

Under  the  express  provisions  of  Code  Civ.  Proc.  g  2447,  the  Judgment 
creditor  may  apply  for  such  order. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  {  1094 ;  Dec.  Dig. 
«=»361.] 

3.  EXECTTTION      €=»364 SUPPLEMENTABT      PBOCEEDINOB— PBOPBBTT      SUBJECT— 

Proceeds  or  Life  Insubance  Polict. 

On  a  motion  for  an  order  requiring  a  Judgment  debtor  to  turn  over  to 
his  receiver  In  a  supplementary  proceeding  a  life  Insurance  policy,  nam- 
ing his  v?lfe  as  beneficiary,  but  containing  a  clause  reserving  to  the  judg- 
ment debtor  the  right  to  change  the  beneficiary,  the  surrender  value  of 
the  policy  may  be  applied  in  payment  of  his  debt,  under  Domestic  Rela- 
tions Law  (G<Hisol.  Laws,  c.  14)  {  52,  relative  to  Insurance  on  the  hus- 
band's life. 

[£d.  Note. — For  other  cases,  see  Execution,  Cent  Pig.  {  1094;  Dec. 
Dig.  «=3364.] 

Supplementary  proceedings  of  George  C.  Clark,  as  j'udgment  creditor, 
against  Richard  W.  Shaw,  as  judgment  debtor.  On  motion  for  an  or- 
der requiring  the  judgment  debtor  to  turn  over  to  his  receiver  a  cer- 
tain insurance  policy.    Motion  granted. 

Wallace  A.  Kroyer,  of  New  York  City  (Ralph  Barnett,  of  New  York 
City,  of  counsel),  for  plaintiff. 
Martin  Gollubier,  of  New  York  City,  for  defendant. 

GIBBS,  ].  This  is  a  motion  for  an  order  requiring  the  judgment 
debtor  herein  to  turn  over  to  the  receiver  in  supplementary  proceed- 
ings a  certain  insurance  policy  held  by  the  judgment  debtor  in  the 
Equitable  Life  Assurance  Society  for  $1,000.  In  opposition  to  the 
motion,  counsel  for  the  judgment  debtor  contends,  first,  that  this  court 
has  no  jurisdiction  to  entertain  the  motion,  and  that  the  motion  should 
have  been  made  in  the  City  Court  of  the  city  of  New  York ;  secondly, 
that  the  motion  should  be  made  by  the  receiver,  and  not  by  tfie  judg- 
ment creditor;  and,  third,  that  the  wife  of  the  judgment  debtor  be- 
ing named  as  the  beneficiary  in  the  insurance  policy,  the  same  cannot 
be  reached  in  payment  of  the  husband's  debts. 

[1]  As  to  the  first  contention,  I  hold  that  this  court  has  acquired 
jurisdiction  of  the  judgment  debtor,  the  supplementary  proceedings 
having  been  initiated  in  this  court,  and  the  court  therefore  has  the 
power  to  order  the  judgment  debtor  to  turn  over  his  property  to  the 
receiver  appointed  by  the  City  Court.  That  the  receiver  was  appointed 
by  the  City  Court  and  not  by  the  County  Court  does  not  deprive  the 
County  Court  of  authority  to  make  this  direction. 

[2]  The  second  point  made  by  the  judgment  debtor,  that  this  mo- 
tion should  be  made  by  the  receiver,  and  not  by  the  judgment  creditor, 
is  answered  by  section  2447  of  the  Code  of  Civil  Procedure,  which 
provides : 

"Where  It  appears,  from  the  examination  or  testimony  taken  In  a  special 
proceeding  authorized  by  this  article,  that  the  Judgment  debtor  has.  In  his 
possession  or  under  his  control,  money  or  other  personal  property,  belonging 
to  him,  or  that  one  or  more  articles  of  personal  property,  capable  of  delivery, 
his  right  to  the  possession  whereof  is  not  substantially  disputed,  are  In  the 
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poeseaslon  or  under  the  control  of  another  person,  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  It  Is  returnable,  may,  In  his  discre- 
tion, and  upon  such  a  notice,  given  to  such  persons,  as  he  deems  just,  or  with- 
out notice,  make  an  order,  directing  the  Jud^ent  debtor,  or  other  person, 
immediately  to  pay  tbe  money,  or  deliver  the  articles  of  personal  property,  to 
a  sheriff,  designated  in  the  order,  unless  a  receiver  has  been  appointed,  or  a 
receivership  has  been  extended  to  the  special  proceeding,  and  in  that  case  to 
the  receiver." 

[3]  Referring  to  the  third  and  last  contention  of  the  judgment 
debtor,  that  the  policy  is  not  subject  to  the  rights  of  the  judgment 
creditor  herein,  because  his  wife  is,  under  its  terms,  the  beneficiary, 
I  must  also  rule  that  it  is  without  merit  imder  the  decisions.  The 
judgment  debtor  having  admitted  upon  his  examination  that  the  pol- 
icy of  insurance  in  question  contains  a  clause  reserving  to  him  the 
right  to  change  his  beneficiary,  the  same  may  be  applied  in  payment 
of  his  debts  under  section  52  of  the  Domestic  Relations  Law,  and  the 
cases  of  Jacobs  v.  Strumwasser,  84  Misc.  Rep.  28,  145  N.  Y.  Supp. 
916,  and  Lowenstein  v.  Koch,  165  App.  Div.  760,  152  N,  Y.  Supp. 
506.  I  am  not  very  much  impressed  with  the  claim  now  made  by  the 
judgment  debtor  and  his  wife  that  the  policy  is  the  property  of  the 
judgment  debtor's  wife,  and  that  she  had  been  paying  the  premiums 
since  1912,  in  the  light  of  the  judgment  debtor's  testimony  in  this  ex- 
amination on  the  15th  day  of  January,  1915,  wherein  he  states: 

"I  never  turned  the  policy  over  to  the  receiver,  although  I  showed  it  to 
the  representative  of  the  judgment  creditor's  attorney,  Mr.  Cornelius  J.  Early, 
and  be  returned  it  to  me,  and  it  has  been  In  my  jpossession-  ever  since." 

The  examination  of  the  judgment  debtor  shows  the  usual  history 
of  assignments  to  the  wife  of  property  formerly  owned  by  the  judg- 
ment debtor  in  an  effort  to  divest  himself  of  property  subject  to  the 
rights  of  creditors.  I  will,  however,  take  the  judgment  debtor's  state- 
ment that  his  wife  paid  the  last  two  or  three  premiums  upon  his  pol- 
icy (since  1912)  at  its  face  value,  and  will  order  the  judgment  debtor 
to  turn  over  to  George  W.  Simpson,  Esq.,  the  receiver  herein,  the  pol- 
icy herein.  No.  955241,  in  the  Equitable  Life  Assurance  Society  (ordi- 
nary life  insurance),  in  the  amount  of  $1,000,  which  was  issued  to  the 
defendant  on  December  30,  1899,  and  apply  so  much  of  the  surrender 
value  of  this  insurance  policy  as  has  accrued  to  the  judgment  debtor 
as  of  the  year  1912,  and  apply  the  same  on  account  of  the  judgment 
in  the  present  proceeding. 

Ordered  accordingly. 

(01  Misc.  Kep.  229) 

PEOPLE  V.  ROBERTS. 

(Columbia  County  Court.    June,  1915.) 

Gband  JtJBT  ®=>26 — Jurisdiction— Indictment— Assault  in  Third  Deorek. 
L'nder  Code  Cr.  Proc.  g§  22,  39,  precluding  the  Supreme  Court  and  the 
CJounty  Court  from  inquiring  by  the  intervention  of  a  grand  jury  Into 
minor  offenses,  of  which  the  Courts  of  Special  Sessions  have  exclusive 
jurisdiction  under  section  56,  a  grand  jury  sitting  in  connection  with  the 
Supreme  Court  was  without  jurisdiction  in  the  first  instance,  and  in  the 
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absence  of  the  certificate  referred  to  In  section  57,  to  tadlct  defoidant  for 
the  crime  of  assault  In  the  third  degree. 

[Kd.  Note. — ^For  other  ca^es,  see  Grand  JuiTi  Cent  Dig.  {§  64,  66;  Dec. 
Dig.  «t»26.] 

Philip  H.  Roberts  was  indicted  for  assault  in  the  third  degree,  and 
moves  to  dismiss  the  indictment.    Motion  granted. 

Duntz  &  Herzberg,  of  Hudson,  for  the  motion. 
John  C.  Tracy,  Dist  Atty.,  of  Hudson,  opposed. 

McNAMEE,  J.  The  defendant  was  indicted  at  the  February,  1915, 
term  of  the  Supreme  Court  for  the  crime  of  assault  in  the  third  de- 
gree. The  charge  upon  which  the  indictment  was  found  was  not  pre- 
sented to  a  Court  of  Special  Sessions,  and  was  lodged  in  the  first  in- 
stance with  the  grand  jury  which  found  the  indictment.  The  certifi- 
cate referred  to  In  section  57  of  the  Criminal  Code  was  not  filed,  and 
could  not  be  filed,  because  there  was  no  proceeding  instituted  in  a 
Court  of  Special  Sessions. 

The  power  of  the  Supreme  Court  and  of  the  County  Court  to  in- 
quire by  the  intervention  of  a  grand  jury  into  crimes  committed  or 
triable  in  the  county  is  contained  in  sections  22  and  39  of  the  Crim- 
inal Code;  and  those  sections  exclude  from  such  inquiry  by  those 
courts,  in  the  first  instance,  the  minor  offenses  of  which  Courts  of 
Special  Sessions  have  exclusive  jurisdiction  to  hear  and  determine. 
No  case  has  come  to  the  attention  of  the  court  which  is  authority  for 
a  grand  jury,  in  the  first  instance,  finding  an  indictment  for  assault 
in  the  third  degree,  or  other  oflfenses  which  Courts  of  Special  Sessions 
have  exclusive  jurisdiction  to  hear  and  determine.  An  examination  of 
sections  56  and  57  and  sections  22  and  39  of  the  Criminal  Code  leads 
to  the  conclusion  that  a  grand  jury  has  no  such  power  in  the  first  in- 
stance and  in  the  absence  of  the  certificate  referred  to  in  section  57. 
While  section  252  of  the  Criminal  Code  gives  to  grand  juries  the  pow- 
er to  inquire  into  all  crimes  committed  or  triable  in  the  county,  and 
to  present  them  to  the  court,  there  is  no  statute  which  authorizes  a 
grand  jury  in  express  terms  to  indict  for  the  class  of  crimes  enumerat- 
ed in  section  56  of  the  Criminal  Code. 

The  views  here  expressed  seem  to  be  in  close  accord  with  those  tak- 
en by  the  Court  of  Appeals  and  the  Appellate  Division  of  the  Third 
Department,  and  at  Trial  Term.  People  v.  Knatt,  156  N.  Y.  302, 
50  N.  E.  835;  People  v.  Vert,  134  App.  Dlv.  790,  119  N.  Y.  Supp. 
859;  People  v.  Gardner,  78  Misc.  Rep.  514,  139  N.  Y.  Supp.  1013.  It 
follows,  therefore,  that  the  grand  jury  sitting  in  connection  with  the 
Supreme  Court,  which  found  the  indictment  against  the  defendant 
for  the  crime  of  assault  in  the  third  degree,  was  without  jurisdiction 
to  do  so.  The  indictment  should  be  dismissed,  and  the  sureties  on  the 
bail  bond  of  the  defendant  released. 

Motion  granted. 
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(SU.  Misc.  B^.  173) 

PEOPLE  V.  KEMPNEB. 

(Court  of  General  Sessions,  New  York  County.    June  28,  1»16.) 

CBoaNAi.  Law  «=>914 — ^New  Tbial — Commtjnication  with  Fkeends. 

Inferior  Criminal  Courts  Act  (Laws  1910,  c.  689)  i  81,  ppovldlnp  Oiat 
at  the  time  of  arraignment  the  magistrate  shall  inform  defendant  that  he 
Is  entitled  to  communicate  with  his  relatives  or  friends  by  letter  or 
telephone  free  of  charge,  was  amended  on  May  8,  1915  (Laws  1915,  c.  631, 
S  26),  so  as  to  provide  that  failure  of  the  magistrate  to  give  the  warning 
shall  not  be  deemed  a  reason  to  reverse  judgment,  unless  it  deprived  de- 
,  fendant  of  a  fair  trial.  Accused  was  on  March  20,  1915,  convicted  of 
disorderly  conduct,  which  consisted  in  his  refusal  to  move  when  re- 
quested by  an  officer.  Accused  stated  that  he  refused  to  move  because  he 
did  not  wish  to  approach  a  certain  man  in  the  crowd.  Held  that,  where 
he  was  not  given  the  statutory  warning,  he  was  entitled  to  a  new  trial ; 
the  failure  affecting  his  rights,  which  were  the  same  before  and  after 
the  amendment,  the  amendment  merely  declaring  the  pre-existing  law. 

[Ed.  Note.— For  other  cases,  see  Criminal  I^w,  Cent  Dig.  {i  2146-2161 ; 
Dec.  Dig.  «=»914.] 

Appeal  from  Magistrate's  Court. 

David  Kempner  was  convicted  in  Magistrate's  Court,  and  he  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Greenbaum,  Wolff  &  Ernst,  of  New  York  City,  for  appellant. 

WADHAMS,  J.  This  is  an  appeal  from  a  judgment  oi  convic- 
tion in  the  Magistrate's  Court.  What  took  place  at  the  time  of  ar- 
raignment, and  also  upon  the  imposition  of  the  sentence,  is  set  forth 
in  the  stenographer's  minutes,  annexed  to  the  return.  This  record 
discloses  that  the  magistrate  failed  to  give  notice  to  the  defendant,  as 
provided  by  section  81  of  chapter  659  of  the  Laws  of  1910,  known 
as  the  Inferior  Criminal  (Courts  act.  The  trial  took  place  on  March 
20,  1915.  Since  that  date,  and  on  May  8,  1915  (Laws  1915,  C  531), 
section  81.  was  amended  by  the  addition  shown  in  italics,  as  follows: 

"Sec.  8L  Defendant's  Right  to  Communicate  with  Friends.  At  the  time 
of  tile  arraignment  of  a  defendant,  the  magistrate  shall  Inform  said  defend- 
ant that  he  Is  entitled  to  communicate  with  his  relatives  or  friends,  by  let- 
ter or  telephone  free  of  charge.  The  chief  city  magistrate  shall  investigate 
the  manner  and  method  of  the  enforcement  by  the  department  of  correction 
of  the  provisions  of  section  one  hundred  and  twelve  of  this  act,  and  in  the 
event  that  any  of  the  duties  imposed  by  such  provisions  are  not  properly  per- 
formed, said  chief  dty  magistrate  shall  promptly  report  the  same  In  writing 
to  the  mayor.  But  the  failure  of  the  magistrate  to  give  the  warning  pre- 
scribed herein  thaU  not  he  deemed  a  reason  to  reverse  a  judgment  of  convic- 
tion unless  such  failure  is  shown  to  have  deprived  the  defendant  of  a  fair 
trua." 

This  amendment  has  made  no  change  in  the  law,  but  is  merely 
declaratory  o£  the  existing  law,  as  it  was  stated  in  People  v.  Spritzer, 
.90  Misc.  Rep.  512,  153  N.  Y.  Supp.  570,  in  which  the  section  in  ques- 
tion was  construed.    In  that  case  the  court  said : 

"The  proper  procedure  is  to  give  the  notice  both  at  the  time  of  arraignment 
and  immediately  upon  conviction  In  conformity  with  section  81,  whether  or 
Hot  the  defendant  is  represented  by  counsel.    But  it  is  the-  duty  of  the  court 
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to  determine  whether  the  failure  to  observe  the  proper  procedure  has,  in  fact, 
operated  to  the  prejudice  Of  the  defendant^  or  Is  merely  a  technical  error 
which  does  not  affect  the  defendant's  substantial  rights." 

The  judgment  in  the  Spritzer  Case  was  affirmed  upon  the  p;round 
that  the  substantial  rights  of  the  defendant  had  not  been  prejudiced  by 
the  failure  of  the  magistrate  to  observe  the  requirements  of  section 
81  of  the  Inferior  Criminal  Courts  Act.  It  appeared  that  upon  the 
making  of  the  complaint  no  testimony  was  taken;  an  adjournment 
was  had  for  three  days,  during  which  time  the  defendant  had  oppor- 
tunity to  make  such  communication  with  friends  or  relatives  as  she 
desired,  and  she  must  have  availed  herself  of  this  opportunity,  inas- 
much as  she  was  represented  at  the  trial  by  counsel,  who  had,  in  the 
meantime,  filed  a  notice  of  appearance  as  her  attorney. 

In  the  case  at  bar,  however,  the  defendant  was  not  represented  by 
counsel.  He  was  arrested  at  10:10  o'clock  in  the  evening,  and  was 
tried  immediately  upon  arraignment  the  same  evening,  and  forthwith 
found  guilty.  The  testimony  occupies  only  1%  pages  and  consists 
of  4  questions  asked  the  officer  and  4  questions  asked  the  defendant, 
3  of  which  were  his  name,  his  address,  and  whether  he  had  been  in 
trouble  before,  to  which  he  answered,  "No."  The  disorderly  conduct 
charge  consisted  in  the  failure  of  the  defendant  to  move,  when  told 
to  do  so.  The  defendant,  who  had  come  from  Princeton,  N.  J.,  was, 
as  stated  by  the  officer,  standing  at  Thirty-Second  street  and  Broad- 
way in  a  crowd  on  the  sidewalk  at  a  street  meeting.  In  answer  to  a 
question  as  to  what  he  had  to  say  about  this  charge,  he  answered: 

"I  have  to  say  that  I  did  not  want  to  move  up  against  a  certain  man  that 
the  officer  requested  me  to,  and  told  the  officer  so." 

Without  further  inquiry  as  to  who  the  certain  man  was,  or  the 
reason  for  the  defendant's  refusal  to  move  up  against  him,  or  as  to 
what  was  said  to  the  officer,  the  court  found  the  defendant  guilty  ol 
disorderly  conduct    As  was  stated  in  the  case  of  People  t.  Sinritzer: 

"It  was  clearly  the  intent  of  the  liCgisIature  that  notice  should  be  given  to 
afford  the  defendant  an  opportunity  to  communicate  with  relatives  or  friends, 
for  the  purpose  of  obtaining  counsel  or  procuring  witnesses;  in  other  words, 
that  the  defendant  should  be  given  a  fair  chance  to  contest  the  Issue." 

Section  81,  as  amended,  states  that  the  failure  of  the  magistrate  to 
give  the  warning  prescribed  shall  not  be  deemed  a  reason  to  reverse 
the  judgment  o£  conviction,  unless  such  failure  is  shown  to  have 
deprived  the  defendant  of  a  fair  trial.  In  my  opinion,  it  appears  in 
this  case  that  the  failure  of  the  magistrate  to  give  the  warning  specified 
by  section  81  of  the  Inferior  Criminal  Courts  Act  did  deprive  the  de- 
fendant of  a  fair  trial.  Had  he  been  informed  by  the  magistrate  of 
hjs  right  to  communicate  with  relatives  or  friends  by  letter  or  tele- 
phone free  of  charge,  an  opportunity  would  have  been  given  him  to 
secure  the  attendance  of  witnesses  and  the  presence  of  counsel,  for 
the  purpose  of  establishing  more  fully  his  explanation,  and,  it  may  be, 
satisfying  the  magistrate  of  his  innocence. 

Judgment  is  reversed,  and  a  new  trial  ordered  in  this  court,  pur- 
suant to  section  768  of  the  Code  of  Criminal  Procedure. 
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In  re  NEWICAN'S  ESTATD. 

(Surrogate's  Court,  Bronx  County.    June,  1915.) 

Tazattoit  «s>896 — ^Tbaksfeb   Tax — Vai^itatio^   o»   Unusted    Stock — Bti- 

DSnOB. 

In  determining  the  Talue  of  an  unlisted  stoiA  for  the  purpose  of  a 
transfer  tax,  direct  evidence  of  sales  at  or  about  the  time  of  death  will 
overcome  the  effect  of  an  unverified  report  of  an  Investors*  agency,  based 
on  offers  allied  to  have  been  made  by  unnamed  brokers,  and  on  quota- 
tl(His  In  a  financial  publication  the  r^aUllty  of  which  Is  not  shown. 

[Bd.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  1714-1T21; 
Dec  Dig.  «s>896.] 

In  the  matter  of  the  transfer  tax  on  the  estate  of  Joel  Newman, 
deceased.  From  order  fixing  transfer  tax,  the  executors  ^peaL  Re- 
versed, and  appraiser's  report  remitted  for  correction. 

Ira  Bliss  Stewart,  of  New  York  City,  for  appellants. 
John  Boyle,  Jr.,  of  New  York  City,  for  respondent. 

SCHULZ,  S.  At  the  time  of  the  death  of  the  testator,  which  oc- 
curred on  the  Sth  day  of  May,  1914,  there  were  due  to  him  certain 
debts  more  particularly  set  forth  in  the  report  of  the  appraiser,  as  to 
which  the  latter  suspended  appraisal.  The  decedent  also  owned  3S4 
shares  of  stock  of|  a  corporation,  having  a  par  value  of  $1(X)  each, 
which  the  appraiser  valued  for  purposes  of  taxation  at  $300  each. 
The  executors  appeal  from  the  order  of  the  surrogate,  entered  upon 
the  report  of  the  appraiser,  and  the  grounds  of  the  said  appeal  are 
stated  to  be  that  the  appraiser  erred  (1)  in  failing  to  find  that  the 
claims  referred  to  were  without  value,  and  (2)  in  valuing  the  shares 
of  stock  aforesaid  at  $300  each,  instead  of  at  their  real  value,  which 
they  claim  did  not  exceed  $250  per  share. 

Upon  the  argument  o£  the  appeal,  the  first  ground  stated  was  not 
insisted  upon,  and  is  not  now  urged,  so  that  there  remains  only  the 
question  whether  the  appraisal  of  the  stock  at  $300  per  share  i^ 
correct  No  witnesses  were  examined  by  the  appraiser,  the  proof 
being  taken  in  the  form  of  aflidavits.  Upon  behalf  of  the  executors 
there  were  submitted  to  the  appraiser  affidavits  of  the  manager  of 
the  New  York  store  ofi  the  corporation.  These  affidavits  set  forth 
that  the  affiant  has  been  connected  with  the  corporation  in  an  execu- 
tive capacity  since  its  incorporation,  many  years  ago;  that  the  stock 
was  not  listed ;  that  at  the  date  of  death  of  the  testator,  May  5,  1914, 
the  book  value  thereof  was  $130  per  share;  that  the  book  value 
thereof  in  February,  1915,  was  $150;  that  for  several  years  last  past 
the  company  has  paid  annual  dividends  of  10  per  cent,  and  2^^  per 
cent;  that  deponent  knew  of  a  sale  of  100  shares  of  stock  made 
prior  to  February  10,  1915,  and,  near  that  date,  at  $275  per  share, 
and  that  he,  as  one  of  the  executors  of  the  will  of  the  decedent,  about 
the  10th  day  of  February,  sold  34  shares  of  stock  to  one  person  and 
50  shares  to  another  at  ^75  a  share ;  that  most  of  the  sales  of  stock 
were  to  employes  of  the  company  in  small  lots,  said  sales  being  made 
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to  increase  the  interest  of  the  buyers  in  the  success  of  the  corpora- 
tion; and  he  gave  as  his  opinion  that  a  fair  and  reasonable  valuation 
of  the  said  stock  at  the  date  of  the  death  of  the  decedent  was  $250. 

As  against  this  affidavit,  nothing  appears  to  have  been  before  the 
appraiser,  except  a  report,  not  under  oath,  which  did  not  deny  any  of 
the  facts  stated  in  the  affidavit  submitted  on  behalf  of  the  executors, 
and  which  should  not  have  been  received.  Matter  of  Chambers,  N. 
Y.  L.  J.,  January  31,  1912.  This  report  was  made  by  the  Investors' 
Agency,  and  among  other  things  set  forth  that  certain  quotations  there- 
in more  specifically  set  forth  had  been  reported  in  a  financial  publi- 
cation at  Chicago.  Nothing  was  before  the  appraiser  to  show  what 
weight  should  be  given  to  the  reports  in  the  publication  mentioned. 
There  was- also- a  statement  in  this  report  that  certain  offers  were 
made  by  "various  brokers  of  New  York,  Chicago,  etc.,"  offering  shares 
of  stock  in  lots  varying  from  5  to  50  shares  at  prices  therein  set  forth, 
and  which  varied  from  270  to  318  between  April  29,  1914,  and  Janu- 
ary 13,  1915,  and  the  writer  of  the  report  states  that  in  his  opinion 
the  shares  can  be  fairly  appraised  as  of  May  5,  1914,  at  $300  per 
share,  .  There  is  no  actual  sale  set  forth  in  the  said  report 

Upon  these  documents  the  appraiser  found  that  the  value  of  the 
shares  was  $300  per  share.  In  my  opinion,  this  finding  upon  the  pa- 
pers before  him  was  not  justified.  I  do  not  consider  the  unverified 
report  of  any  weight  as  against  the  affidavit  submitted  on  behalf  of 
the  executors.  But,  even  if  the  report  had  been  verified,  I  would  still 
hesitate  under  the  authorities  to  place  a  valuation  of  $300  upon  the 
stock  of  this  corporation,  with  the  facts  set  forth  in  the  affidavits  o£ 
its  manager  before  me  and  undisputed.  That  the  transfer  of  these 
Shares  of  stock  is  taxable  as  of  the  date  of  death  is  not  open  to  dis- 
cussion. The  sales  referred  to  in  the  affidavits  of  the  executors  were 
made  some  time  after  the  death  of  the  decedent,  and  it  is  urged  that 
the  value,  of  the.  shares  of  stock  at  the  time  of  death  was  less  than* 
the  sale  price.  No  reason  is  stated  in  the  affidavit,  however,  why  they 
were  of  less  value  at  the  time  of  the  death  of  tfie  decedent  than  they 
were  at  the  time  of  the  sale,  except  that  the  book  value  was  less. 

Upon  the  evidence  before  the  appraiser,  I  am  of  the  opinion  that 
the  value  of  the  said  shares  of  stock  at  the  date  of  the  death  of  the 
testator  was  the  same  as  when  the  sales  referred  to  in  the  affidavits 
were  made.  It  follows  that  the  shares  of  stock  should  have  been 
assessed  at  $275  each.  The  order  will  therefore  be  reversed,  and  the 
appraiser's  report  remitted  to  him  for  correction,  as  indicated. 

Order  reversed,  and  appraiser's  report  remitted  for  correcti<m. 
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MEMORANDUM   DECISIONS 


ABBOTT,  AppdlaBt,  v.  WILSON  et  al.,  Re- 
fllNmdentS.  (Supreme  Court,  Appellate  Division, 
Second  Department.  July  30.  1915.)  Action 
b;  Laura  J.  Abbott  agaioat  Annie  M.  Wilson 
and  others.  No  opinion.  Motion  denied  on 
condition  that  plaintiff  perfect  bis  appeal,  place 
the  case  on  the  September  calendar,  and  be 
ready  for  argument  when  reached. 

A.  CAMPAONA  const.  00„  Appellant,  t. 
UNDERWOOD,  Respondent.  (Supreme  Court, 
Appellate  Division,  First  Department  June  25, 
1915.)  Action  by  A.  C!ampa«rna  CJonstruction 
Company  against  Alice  S.  Underwood.  A.  B. 
Church,  of  New  Yorlc  City,  for  appellant.  C. 
A.  Collin,  of  New  Torlt  City,  for  respondent 
No  opinion.  Judement  and  order  afBrmed,  with 
costs.     Order  filed. 

ADAMS,  RespMident,  r.  CITY  OF  ROCH- 
ESTI5H,  Appellant  (Supreme  Court,  Apprf- 
Iflte  Division,  Fourth  Department  July  7, 
1A16.)  Action  by  Alfonso  Adams  af^inst  the 
City  of  Rochester.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

ADTKES  et  al..  Appellants,  v.  LONG  IS- 
LAND R.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
30,  1015.)  Action  by  John  Adikes  and  another 
against  the  Long  Island  Railroad  Company. 
No  opinion.  Motion  granted.  Tht  court  intend- 
ed to  leave  the  qOMtion  ot  disbursements  to 
abide  the  award  of  costs  in  the  equity  action. 
See,  also,  153  N.  Y.  Supp.  1104. 

ADSIT,  Respondent  y.  ADSIT,  Appellant 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment July  7,  1915.)  Action  by  Ella  M. 
Adsit  against  Franklin  M.  Adsit  No  opinion. 
Judgment  and  order  affirmed,  with  costa 

ALBANESB  v.  PITTSBURGH  CONTRACT- 
ING CO.  (Supreme  Court,  Appellate  Division, 
First  Department  July  9,  1016.)  Action  by 
Michaelangelo  Albanese  against  the  Pittsborgh 
Contracting  Company.  No  opinion.  Motion  to 
dismiss  appeal  grajited,  with  $10  costs,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 

ALFRED  MARKS  RE3ALTY  CO.  ▼.  SMITH- 
SERRKLL  CX>.,  Inc.  (Supreme  0>urt  Appel- 
late Term,  First  Department  June  2S,  1915.) 
Appeal  from  Municipal  Court,'  Borough  of  Man- 
hattan, First  District  Action  by  Alfred  Marks 
Realty  Company  against  Smitn-Serrell  Com- 
pany. Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  and  complaict  dismissed. 
Lonla  Beyier,  Jr.,  of  New  York  City,  for  appel- 


lant   John  C.  Judge,  of  Brooklyn,  for  respond- 
ent. 

PER  CURIAM.  The  cause  of  action  in  tliia 
case  is  based  upon  a  contract  exactly  similar 
to  the  one  in  the  case  of  Marks  Realty  Co.  v. 
OfaurchUls,  reported  in  168  N.  Y.  Supp.  284, 
and  the  Judgment  must  therefore  be  reversed. 
Judgment  reversed  with  costs,  and  complaint 
dismissed  with  costs. 

ALPHA  PORTI.,AND  CE3MBNT  CO.,  Re- 
spondent, V.  ILLINOIS  SURBITY  CO.,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  July  9,  1915.)  Action  fay  the 
Alpha  Portland  Cement  Company  against  Uie 
Illinois  Surety  Company.  N.  L.  Keach,  of  New 
York  City,  for  appellant  L.  H.  Porter,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs,  with  leave  to  defend- 
ant to  withdraw  demurrer  and  to  answer  on 
payment  of  costs  in  diis  court  and  in  the  court 
below.    Order  filed. 

ALSBERO,  Respondent,  Y.  NEWGBNT  et 
aL,  Appdlants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  25,  1915.)  Ac- 
tion by  Irving  Alsberg  against  George  M.  New- 
gent  and  others.  G.  H.  D.  Foster,  of  New  York 
City,  for  appellants:  I.  N.  Jacobson,  of  New 
York  City,  for  respondent  No  opinion.  Jtidg- 
ment  affirmed,  with  costs.  Order  filed.  See, 
also,  154  N.  Y,  Supp.  1109. 


ALSBEiRG  r.  NEWGENT  et  al  (Snprem« 
Court  Appellate  Division,  BHrst  Department 
July  9,  19160  Action  by  Irving  Alsberg  against 
George  M.  Newgent  and  othera  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  164  N.  Y.  Supp.  1109. 


AMANNA  y.  KOENIG  et  al  (Supreme 
Court,  Appdlate  Division,  First  Department 
January  29,  1915.)  Action  by  Flore  Amanna 
axainst  Louis  Koenig  and  others.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
Memorandum  Per  Curiam.  See,  also,  162  N. 
Y.  Supp.  1096.         ___^ 

AMBRIOAN  CONVEX  CO.,  Inc.,  t.  TOMP- 
KINS. (Supreme  C!ourt,  Appellate  Division, 
First  Department  June  25,  19150  Action  by 
the  American  Convex  Company,  Incorporated, 
against  Irene  Tompkins.  No  opinion.  Appli- 
cation denied,  with  $10  costs.  Order  sinied. 
See,  also,  90  Misc.  Itep.  290,  152  N.  Y.  Supp. 
1066.  

AMERICAN  HARDWARE  CORPORA- 
TION OF  NEW  YORK  ▼.  LYTTLB  et  al. 
(Supreme  Court  Appellate  Division,  Second  De- 
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partmeot  July  SO,  1915.)  Action  by  the 
American  Hardware  Corporation  of  New  York 
airainst  John  L.  Lyttle,  as  trustee,  etc.,  and 
others.  No  opinion.  Judgment  affirmed,  with 
costs. 

In  re  ANDREWS.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  25,  1915.) 
Is  the  matter  of  Herbert  F.  Andrews.  No 
opinion.  Application  denied.  Settle  order  on 
notice. 

ABNST,  Respondent,  v.  DIBBOUO.  Appel- 
lant (Supreme  Court,  Appellate  Dlvisicai, 
Fourth  Department.  May  26,  1»16.)  Action 
by  EVed  Amst,  as  administrator,  etc.,  against 
Frank  X.  Diebold.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

ASCHER,  Respondent,  v.  SUFFOLK  TRAC- 
TION CO.,  Appellant  (Supreme  Ckmrt  Appel- 
late Division,  Second  Department  July  30, 
1&15.}  Action  by  John  J.  Ascher  against  the 
Suffolk  Traction  Company.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

AVERBTJCK  v.  WEST  SHORE  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  9,  1915.)  Action  by  Harris 
Averbuck  against  the  West  Shore  Railroad 
Company.  No  opinion.  Application  denied, 
with  $10  oasts.    Order  signed. 


BALET,  Appellant,  v.  KRACKB  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  Department.  July  9,  191%)  In  the  mat- 
ter of  Joseph  W.  Balet  against  Frederick  J.  H. 
Krocke,  individually  and  as  commissioner,  etc., 
and  others.  J.  T.  Fenlon,  of  New  York  City, 
for  appellant  X  F.  O'Brien,  of  New  York 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  costs.    Order  filed. 

In  re  BALIj.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  25,  1915.)  In 
the  matter  of  John  Oscar  Ball,  an  attorney.  No 
opinion.  Referred  to  Hon.  Heniy  A.  Gilder- 
Bleeve,  official  referee.    Settle  order  on  notice. 

BAIjL,  Respondent,  v.  SAMUESLS,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department.  June  9,  1915.)  Action  by 
Sam  Ball  against  Max  Samuels.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

BAI/riMOBE  &  O.  R.  CO.  v.  LOWBiN- 
STEIN.  (Supreme  Court,  Appellate  Division, 
First  Department  June  25.  1915.)  Action  by 
the  Baltimore  &  Ohio  Railroad  Company 
against  Benjamin  I/>wenstein.  No  opinion. 
Application  granted.    Order  signed. 

BARR,  Respondent,  y.  TURNER  CONST. 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  July  7,  1915.)  Ac- 
tion by  Robert  Barr  against  the  Turner  Con- 
struction Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


BARRETT,  Respondent,  t.  MOYNAN.  Ap- 
pellant, et  al.  (Supreme  Cionrt,  Appellate  Divi- 
sion, First  Department  June  2o,  1015.}  Ac- 
tion by  Madeline  D.  Barrett  against  Alice  M. 
Moynan,  impleaded  with  others.  M.  M.  Blom- 
enthal,  of  New  York  City,  for  appellant  SL  S. 
Clinch,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed. 

BARRY  et  aL,  Respwdents,  t.  BIGE^R  et  aL, 
Appellants,  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  25,  1910.)  Ac- 
tion by  Charles  D.  Barry  and  others  against 
Emil  Eiger  and  others.  A.  I.  Spiro,  of  New 
York  City,  for  appellants.  W.  Wadswoith^  of 
New  York  City,  for  respondents.  No  opinioo. 
Orders  affirmed,  with  $10  costs  and  dlsbOTse- 
menta.     Orders  filed. 

BARUCH  ▼.  COPELAND.  (Supreme  Conrt, 
Appellate  Division,  First  Department  Jalf  9, 
1915.)  Action  by  Herman  Baruch  against 
Goldine  R.  Copeland.  No  opinion.  Application 
denied,  with_$10  costs.  Order  signed.  See, 
also,  153  N.  Y.  Supp.  1105. 


BASSETT,  Appellant,  V.  REGAN  et  aL,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  19,  1915.) 
Action  by  George  M.  Bassett  against  Timothy 
Regan  and  others.  No  opinion.  Judgment  and 
Older  affirmed,  with  costs. 

In  le  BATH  ELECTRIC  &  GAS  LIGHT 
(K).  (Supreme  Court,  Appellate  Division,  Third 
Department  July  1,  1915.)  In  the  matter  of 
the  application  of  the  Bath  Electric  &  Gas 
Light  Company  for  a  writ  of  certiorari  against 
the  Public  Service  Commission  of  the  State  of 
New  York,  Second  District,  and  trustees  of  the 
Village  of  Bath.  No  opinion.  Motion  to  quash 
writ  denied. 

BAUMAN  et  aL  v.  MENDLB-IiUNICPP  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  9,  1915.)  Action  by  Ryman 
Bauman  and  others  against  Mendle-Lonepp 
Company.  No  opinion.  Application  granted. 
Order  signed.     See,  also,  163  N.  Y.  Supp.  896. 


B.  A.  &  G.  N.  WILLIAMS,  Respondent,  v. 
NEW  YORK  &  QUEENS  ELEOTRIC  LIGHT 
&  POWER  CO.,  AppeUant.  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
30,  1915.)  Action  by  B.  A.  &  G.  N.  WilUams 
against  the  New  York  &  Queens  Electric  Light 
&  Power  Company.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 

HEALS  et  aL,  Respondents,  ▼.  OE<HRS.  Ap- 
pellant, et  aL  (Supreme  Court,  Appellate  Uivi- 
sion,  Fourth  Department  July  7,  1915.)  Ac- 
tion by  Pascal  P.  Beals  and  others  against  Ed- 
ward A.  Gehrs,  impleaded  with  others.  Ko 
opinion.    Judgment  affirmed,  with  costs. 

BEARDSLEY,  Appellant,  ▼.  SHBRRIU.  et 
al.,  Respondents.  (Supreme  Court,  AppeHate 
Division,  IHrst  Department     June  25,  1915.) 
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Action  by  Ten  Eyck  R.  Beardsl^  against  Isaac 
W.  Sbenrill  and  others,  indiTidaaUy,  etc.  J. 
Bwen,  of  New  York  City,  for  appellant  J.  G. 
Jackson,  of  New  York  City,  for  respondents. 
No  opinion.  Jadgment  amrmed,  with  costs. 
Order  filed. 

In  re  BBARNS.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  30,  1915^ 
In  the  matter  of  the  petition  of  James  S. 
Beams  to  prove  the  last  will  and  testament  of 
Joseph  H.  Beams,  etc,  deceased.  No  opinion. 
Decree  of  the  SurnMcate's  Court  of  Kinss 
County  affirmed  (80  Hisc  Bep.  712,  153  N.  t. 
Supp.  1088),  with  costs. 

BEATTY  V.  IRBLAND  et  aL  (Supreme 
Conrt,  Appellate  Division,  Third  Department 
September  15,  1915.)  Action  by  Robert  A. 
Beatty  against  John  B.  Ireland  and  others.  No 
opinion.  Motion  granted  by  default  See,  also, 
ten  App.  Div.  944,  150  N.  Y.  Supp.  107e. 

BEATTY,  Respondent  v.  THOMPSON- 
8TARRETT  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
30,  1015.)  Action  by  William  N.  Beatty  against 
the  Thompson-Starrett  Company.  No  opinion. 
The  parties  hereto  having  stipulated  in  open 
court  that  this  case  may  be  disposed  of  by  a 
court  of  four,  the  decision  is  as  follows:  Judg^ 
ment  and  order  unanimously  affirmed,  witii 
costs. 

BEDEajV  Respondent,  r.  NEW  YORK 
CENT.  &  H.  R.  a.  CO.,  Appellant  (Supreme 
Court  Appellate  DivisioUj  Third  Department 
September  15,  1915.)  Action  by  Fanny  Bedell, 
an  infant,  etc.,  against  the  New  York  Central 
&  Hudson  River  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  re- 
yersed  on  the  ground  the  damages  are  ezces- 
aive,  and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event,  unless  the  plaintiff  stip- 
ulates to  reduce  the  verdict  to  $5,000;  if  so 
stipulated,  the  Judgment  is  so  modified,  and  as 
modified  judgment  and  order  affirmed,  without 
costs  to  either  party. 

HOWARD  and  WOODWARD,  JJ.,  vote  for 
affirmance. 


BREBE,  Respondent,  v.  NEW  YORK,  O.  & 
W.  R.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  JuW  7, 
1915.)  Action  by  Ernest  L.  Beebe,  an  infant 
etc.,  against  the  New  York,  Ontario  &  Western 
Ilailway  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  See,  also,  154 
N.  Y.  Supp.  1111.     

BEEBE,  Respondent,  v.  NEW  YORK,  O.  & 
W.  R.  CO.,  Appellant     (Supreme  Court,  Ap- 

$ellate  Division,  Fourth  Department.  July  7, 
915.)  Action  by  Ernest  L.  Beebe,  an  infant, 
etc.,  against  the  New  York,  Ontario  ft  Western 
Railway  Company.  No  opinion.  Order  deny- 
ing motion  for  new  trial  upon  ground  of  newly 
discovered  evidence  affirmed,  with  $10  costs  and  ' 


disbursements.      See,    also,    153   N.    Y.    Supp. 
1106;  154  N.  Y.  Supp.  1111. 

BEIiDBN.  Appellant,  ▼.  COLEMAN,  Re- 
spondent. (Supreme  Court  Appellate  Division, 
Second  Department.  July  86,  1915.)  Action 
by  George  G.  Briden,  as  administrator,  de  bonis 
non,  etc,  against  Charles  W.  Coleman,  as  ex- 
ecutor, etc.  No  opinion.  Judgment  and  orders 
affirmed,  with  costs. 

BENNETT,  Respondent  v.  AU8TRO- 
AMERICAN  S.  S.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
July  30,  1915.)  Action  by  Anthony  C  Bennett 
against  the  Austro-Amencan  Steamship  Com- 
pany. No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs.  See,  also,  161 
App.  Div.  763,  147  N.  Y.  Sopp.  193. 

BENNETT  v.  CHAYBS.  (Supreme  Court 
Appellate  Division,  First  Department  July  9, 
1915.)  Action  by  Alice  Bennett,  an  infant, 
against  Louis  J.  Chayes.  No  opinion.  Motion 
granted.  Order  filed.  See,  also,  154  N.  Y. 
Supp.  Ull. 

BENNETT  y.  CHAYES.  (Supremo  Court 
Appellate  Division,  First  Department  July  9, 
1915.)  Action  by  Alice  Bennett,  an  infant  etc., 
against  Louis  J.  Chayes.  No  <H>inion.  Motion 
to  dismiss  appeal  granted  with  $10  costs,  unless 
appellant  comply  with  terms  stated  In  order. 
Order  filed.    See,  alao,  154  N.  Y.  Suw>.  1111. 

BENNETT,  Appellant,  v.  VILLAGE  OF 
OTEGO,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Third  Department  July  1, 
1915.)  In  the  matter  of  the  application  of  Alice 
Russell  Bennett  against  the  Village  of  Otego, 
for  the  appointment  of  commissioners.  No 
opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  upon  the  authority  of  Matter 
of  Hunt  v.  Village  of  Otego,  160  App.  Div. 
158,  145  N.  Y.  Supp.  495,  and  matter  remitted 
to  Special  Term.  See,  also,  154  N.  Y.  Supp. 
1111. 

BENNETT  v.  VILLAGE  OF  OTEGO.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment September  15,  1915.)  In  the  matter  of 
the  application  of  Alice  Russell  Bennett  against 
the  Village  of  Otego  for  the  appointment  of 
commissioners  and  assessment  of  damages.  No 
opinion.  Motion  denied.  See,  also,  154  N.  Y. 
Supp.  lUl. 

In  re  BEN8EL  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  30, 
1915.)  In  the  matter  of  the  application  and 
petition  of  John  A.  Bensel  and  others,  etc.. 
Southern  Aqueduct  Department,  Consolidated 
Sections  Nos.  15  and  17.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
See,  also,  154  App.  Div.  956,  189  N.  Y.  Supp. 
1116;  163  App.  Div.  900,  147  N.  Y.  Supp. 
1098;   163  App.  Div.  537,  148  N.  Y.  Supp.  972. 

BERMANT,  Respondent,  ▼.  KEVENEY,  Ap- 
pellant.    (Supreme  Court,  Appellate  Division, 
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First  Department.  July  9,  1&15.)  Action  by 
Jacob  W.  Bermant  against  Mary  S.  Keveney. 
W.  S.  Jackson,  of  New  York  City,  for  appe- 
lant. A.  Furber,  of  New  Tork  Cfity,  for  re- 
spondent. 

PER  CtTRIAM.  Determination  (160  N.  Y. 
Supp.  949)  affirmed,  with  costs.  Order  filed. 
See,  also,  151  N.  Y.  Supp.  1104. 

INGRAHAM,  P.  J.,  and  DOWLING,  J., 
diasent. 

BERRY  et  al.  ▼.  JOHNSTONE  et  al.  (No. 
7621.)  (Supreme  Court,  Appellate  Division, 
First  Department.  July  9,  1915.)  Appeal  from 
Special  Term,  New  York  County.  Action  by 
Jamea  P.  Berry  and  others  against  William  W. 
Johnstone  and  others.  From  an  order  denying 
defendants'  motion  for  a  bill  of  particulars, 
unless  defendants  consent  to  an  inspection  and 
discovery,  in  which  event  the  motion  was  grant- 
ed, and  denying  plaintifCa'  motion  for  an  in- 
spection and  discovery,  all  parties  appeaL  Af- 
firmed on  plaintiffs'  appeal,  reversed  on  de- 
fendants' appeal,  and  defendants'  motion  grant- 
ed in  part  George  C  Delacy,  of  New  York 
City,  for  plaintiffs.  Franklin  Taylor,  of  New 
York  City  (Joseph  J.  Zeiger,  of  New  York  City, 
on  the  brief),  for  defendants. 

DOWLING,  J.  In  so  far  as  plaintiffs  appeal 
from  the  order  in  question,  it  is  affirmed.  In 
so  far  as  defendants  appeal  therefrom,  it  will 
be  reversed,  and  their  motion  granted  to_  the 
extent  of  requiring  plaintiffs  to  serve  within 
20  days  a  bill  of  particulars  as  follows:  (1)  A 
detailed  statement  of  each  and  every  instaiice 
where  the  alleged  inferior  butter  brought  less 
upon  resale  -  by  the  plaintiffs  than  the  prevail- 
ing market  price  of  the  make  specified  in  the 
contract,  including  each  date,  number  of  tubs, 
number  of  pounds,  price  received,  place  of  sale, 
name,  and  address  of  purchaser,  and  market 
price  which  should  have  been  received  had  it 
been  the  make  specified  in  the  contract.  Also, 
the  date  on  which  the  butter  was  received  by 
the  pl^ntiCfs  from  the  defendants,  and  the 
storage  lot  number  thereof.  (2)  A  detailed 
statement  of  each  and  every  instance  where  the 
alleged  inferior  butter  brought,  upon  resale  by 
the  plaintiffs,  from  two  to  five  cents  per  pound 
less  than  the  plaintiffs  paid  for  the  same,  in- 
cluding each  date,  number  of  tubs,  number  of 
I>ound8,  place  of  sale,  name  and  address  of  the 
purchaser,  price  received,  and  price  originally 
paid.  Also,  the  date  on  which  the  butter  was 
received  by  the  plaintiffs  from  the  defendants, 
and  the  storage  lot  number  thereof.  (3)  A  de- 
tailed statement  of  such  of  the  alleged  inferior 
butter  as  was  still  on  band  in  the  possession  of 
the  plaintiffs  at  the .  time  the  complaint  was 
.  verified.  Also,  each  and  every  sale  since  then, 
together  with  the  date  and  place  of  the  same, 
the  price  received,  and  the  name  and  address  of 
the  purcliaaer.  Also,  the  date  on  which  the 
butter  was  received  by  the  plaintiffs  from  the 
defendants,  and  the  storage  lot  number  thereof. 
(4)  A  detailed  statement  of  each  and  every  in- 
stance when,  the  alleged  inferior  butter  being 
in  turn  resold  by  the  plaintiffs,  the  purchasers, 
because  of  its  inferior  quality,  refused  to  ac- 
cept and  receive  it,  so  that  the  plaintiffs  were 


compelled  to  dispose  of  it  at  a  great  Iom  ;  stat- 
ing specifically  the  dat«  and  place  of  each  re- 
sale, the  name  and  address  of  each  parchasrr, 
the  date  of  each  refusal,  rejection  or  return,  the 
date,  place,  and  manner  of  each  subsequent  dis- 
position, the  name  and  addcess  of  the  person  to 
whom  it  was  thus  disposed  of,  and  the  price 
received  thereon.  Also,  the  date  on  which  the 
butter  was  received  by  the  plaintiffs  from  tlie 
defendants,  and  the  storage  lot  number  thereof. 
(5)  A  detailed  statement  of  each  and  every  sum 
of  money  for  storage  and  other  charge*  on  the 
alleged  inferior  butter,  and  of  the  interest  on 
each  and  every  sum  of  money  borrowed  to  pur- 
chase the  same,  stating  specifically  the  date^ 
place,  and  amount  of  each  sum  of  money  thus 
expended.  Ten  dollars  costs  and  disbaraements 
of  the  appeal  are  awarded  to  the  defendants 
against  the  plaintiffs.     All  concur. 

BERRY,  Respondent,  v.  MASON,  Appellant 
(Supreme  Conrt,  Appellate  Division,  Fourth  De- 
partment May  26,  1915.)  Action  by  Cbaries 
9.  Berry  against  George  E.  Mason,  No  opig- 
ion.    Judgment  and  order  affirmed,  with  coats. 

BEVBS  V.  POST,  (Supreme  Court,  Appel- 
late Division,  First  Department  March  19, 
1916.)  Action  by  Arthur  S.  Beves  against 
Mary  E.  Post  No  opinion.  Motion  denied. 
Order  filed.  Opinion  per  curiam.  See.  alaou 
152  N,  Y.  Supp.  1099. 

BLAIB,  Respondent,  ▼.  TURBO-EIiBCTBTa 
CONST.  CO.  et  al.,  AppeUants.  (Supreme 
C^urt  Appellate  Division,  First  Department 
July  9,  1915.)  Action  by  J<^n  A.  Blair  against 
the  Turbo-E>lectric  Construction  Company  and 
others.  J.  M.  Fiero,  Jr.,  S.  B.  Chittenden,  J. 
R.  Abney,  and  R.  B.  Wigham,  all  of  New  Xoifc 
City,  for  appellants.  A.  J.  Shipman,  of  New 
York  Oity,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  defend- 
ants to  withdraw  demurrers  and  to  answer  on 
payment  of  costs  in  this  court  and  in  the  court 
below.    Order  filed. 

LiAUGHLIN,  J.,  dissents. 

BORN  et  aL.  Respondents,  r.  PERKINS.  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Third  Department  September  21,  1915.)  Ac- 
tion by  Wallaoe  Born  and  otheta  uainst  G.  W. 
Perkins,  as  m^aident  of  the  Cigar  Makers'  Inter- 
national UiuMi  of  America.  No  opinion.  Order 
affirmed,  with  $10  costs  and  diabursementa. 

BOBOWIAK  T.  INTERNATIONAI,  RZ. 
CO.  (Supreme  Court,  Appellate  Division,  Fourth 
Department  July  7,  1915.)  Action  by  Anaata- 
tia  Borowiak,  as  administratrix,  etc,  against 
the  International  Railway  Company. 

PER  CURIAM.  Plaintiff's  exceptions  sna- 
tained,  and  motion  for  new  trial  granted,  with 
costs  (o  plaintiff  to  abide  event  Beld,  that  the 
court  improperly  granted  defendant's  motion 
for  a  nonsuit  at  the  close  of  plaintifTs  case: 
ttiat  the  evidence  presented  Questions  of  fact 
both  as  to  the  defendant's  negligence  in  operat- 
ing its  road  and  as  to  plaintiff's  freedom  from 
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contributoiy  ne^Ii^^ce,  which  ahould  have  been 
■nbiuitted  to  the  jury. 

BOYLB.  Reepondent,  r.  GATHOUC  RE- 
LIEF &  BBNEFIOlijlT  ASS'N,  Apmllant. 
(Supreme  Court,  Appellate  Division.  Fourth 
Department  July  7,  1916.)  Action  by  Annie 
Boyle  against  the  Catholic  Relief  ft  Beneficiary 
Assbciatipn.  No  opinion.  Judgment  affirmed, 
with  costs. 

BRACE,  Respondent,  ▼.  BRADLET.  Appel- 
■  lant.  (Supreme  Court,  Appellate  DiTislon,  Sec- 
ond Department  July  3(>,  1915.)  Action  by 
Charlea  O.  Brace  against  John  O.  Bradley. 

PER  CURIAM.  Interlocutory  Judgment  af- 
firmed, with  costs,  with  leaye  to  the  defend- 
ant to  withdraw  his  demurrer  and  answer  upon 
the  merits,  within  20  days  after  service  of  no- 
tice of  this  order,  upon  payment  of  the  costs  in- 
eluded  in  said  judgment  and  the  costs  and  dis- 
bursements of  tills  appeal.  See,  also,  168  App. 
Div.  971, 148  N.  T.  Snpp.  1107. 

-  BRODY  v.  KNICKERBOCKER  BAG  00., 
Inc.  (Supreme  Court  Appellate  Division,  First 
Department  July  9,  1919.)  Action  by  Samuel 
Brudy  against  the  Knickerbocker  Bag  Com- 
pany, Incorporated.  No  opinion.  Application 
denied,  with  $10  costs.  Order  signed.  Motion 
denied,  with  $10  costs.    Order  filed. 

BROKAW  ▼.  SHERRY.  (Snpreme  Court 
Appellate  IMvision,  First  Department  July 
9,  1915.)  Action  by  Elvira  Brokaw  as  execu- 
trix, etc,  against  Louis  Sherry.  No  opinion. 
Motion  denied,  with  $10  costs.  Settle  order  on 
notice.     See,  also,  152  N.  Y.  Bupp.  1100. 

BROOKHBIM  y.  BIOW.  (Supreme  Court, 
Appellate  Division,  First  Department.  July  9, 
1015.)  Action  by  Charles  U  Brookheim,  as 
trustee,  etc.,  against  David  W.  Blow.  No  opin- 
ion. Application  denied,  with  |10  costs.  Order 
signed. 

BROTT,  Appellant,  y,  AUBURN  ft  8.  B.  R. 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  19,  1916.) 
Action  by  Miles  Brott,  as  executor,  etc.,  against 
the  Auburn  ft  Syracuse  Electric  Railroad  Com- 
pany.        

PER  CURIAM.  Jndnnent  affirmed,  with 
costs.    See,  also,  164  N.  Y.  Bupp.  1118. 

KRUSB,  P.  J.,  disaents. 

BROTT,  Appellant,  v.  AUBURN  ft  8.  B.  R. 
CO.,  Respondent  (Supreme  Court  Appellate 
Division,  Fourth  Department  July  7,  1915.) 
Action  by  Miles  Brott  as  executor,  eta,  against 
the  Auburn  &  Syracuse  Electric  Railroad  Com- 
pany. No  opinion.  Motion  for  reargument  In 
164  N.  Y.  Supp.  1113,  denied,  with  $10  costs. 

BROWN,  Respondent  y.  CROSSMAN  et  al., 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion. Third  Department  July  1,  1915.)  Ac- 
tion by  Effie  Brown  against  Edward  Grossman 
and  others.  No  opinion..  Judgment  and  order 
nnanimously    affirmed,    with    costs;     the   court 


finding  no  error  ot  sufficient  importance  to  call 
for  a  reversal  of  the  judgment 

BROWN,  Respondent  v.  D.  O.  DOSIINICK 
CO.,  Inc.,  et  al.,  Appellanta  (Supreme  Court, 
Appellate  Division,  First  Department  June 
25,  1915.)  Action  by  Andrew  J.  Brown  against 
the  D.  G.  Dominick  Company,  Incorporated, 
and  others.  D.  C.  Dominick,  of  New  York  City, 
for  appellants.  A.  A.  Hennin^,  of  New  York 
City,  for  respondent  No  opinion.  Orders  re- 
versed; with  $10  costs  and  disbursements,  and 
motions  granted.     Orders  filed. 

BROWN,  Appellant  v.  KOHI/MBTZ.  Re- 
spondent. (Supreme  Court  Appellate  Division, 
Fourth  Department  July  7,  19150  Action  by 
Fred  C.  Brown  against  Charles  B.  Kohlmetz. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

BROWN  ▼.  OGILVIB.  OGII/VTE  y. 
BROWN.  (Supreme  Court  Appellate  Division, 
Firat  Department  June  25,  wl6.)  Action  by 
Alfred  La.  Brown  against  Hanson  S.  Ogilvie.  and 
action  by  Hanson  S.  Ogilvie  against  Alfred  L>. 
Brown.  No  opinion.  Application  denied,  with 
$10  costs.    Order  signed. 

BUCTHANAN  v.  EVBNTO.  (Snpreme  Court, 
Appellate  Division,  First  Department.  July  9, 
1915.)  Action  by  LiiUian  K.  Buchanan  against 
Nicholas  Evento.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  ^th  $10  costs.    See,  also. 


164 
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BUCHANAN.  Appellant  v.  EVE!NTO  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  Jaly  SO,  1915.)  Ac- 
tion by  Lillian  K.  Buchanan  against  Nicholas 
Evento  and  another.  No  opinion.  Judgment 
affirmed,  with  costs.  Bee,  alao,  164  N.  Y.  Supp. 
1113. 


BUCKLEY,  Appellant,  T.  IXyDER,  Respond- 
ent (Supreme  Court  Appellate  Division, 
Fourth  Department  July  7,  1915.)  In  the 
matter  of  the  claim  of  Ivan  D.  Buckley  against 
Rex  G.  Loder,  hb  administrator,  etc.  No  opin- 
ion. Judgment  affirmed,  with  costs.  See,  also, 
154  N.  Y.  Supp.  1113. 

BUCKLEY,  Respondent,  y.  LODEIL  Appel- 
lant ^upreme  Court  Appelate  Division, 
Fourth  Department  July  7,  1915J  Action  by 
Ivan  D.  Buckley  aninst  Rex  C.  Loder,  as  ad- 
ministrator, etc.  No  opinion.  Interlocutory 
Judgment  affirmed,  with  costs,  with  leave  to  the 
defendant  to  plead  over  within  20  days,  upon 
payment  of  the  costs  of  the  demurrer  and  of 
this  appeal     See,  also,  154  N.  Y.  Supp^  1113. 

BUCKMAN,  Respondent  v.  INTERBOR- 
OUGH  RAPID  TRANSIT  <X).  et  al^  Appel- 
lants. (Supreme  Court  Appellate  Division, 
E^rst  Department  June  26,  1915.)  Action  by 
Meta  Buckman  against  the  Interborough  Rapid 
Transit  Company  and  others.  A.  H.  Cole,  of 
New  York  City,  for  appellants.  J.  W,  Bermant, 
of  New  York  City,  for  respondent    No  opinion. 
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Order  reyersed,  with  $10  costs  and  disburse- 
ments^  and  motion  granted  on  payment  of  costs 
of  action  to  date  to  be  taxed.     Order  filed. 


BUFFALO  BOARD  OF  TRADE  et  al..  Re- 
spondents, V.  WARD,  Com'r  of  Public  Worlca, 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  July  7,  1915.) 
Action  by  the  Buffalo  Board  of  Trade  and  oth- 
ers airainst  Francis  G.  Ward,  as  commissioner 
of  public  works  of  Buffalo,  and  others. 

PER  CUBIAM.  Judgment  affirmed,  with 
costs. 

FOOTB,  J.,  dissents  upon  the  authority  of 
People  ez  rel.  Adams  Dry  Qoods  Co.  t.  Wood- 
bury, 88  App.  Diy.  443,  85  M.  X.  Snpp.  174. 


BUNNER,  Respondent,  v.  CONSOLIDATED 
RUBBER  TIRE  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  9,  1915.)  Action  by  Henry  S.  Bunner 
against  the  Consolidated  Rubber  Tire  Company. 
0.  W.  Stapleton,  of  New  York  City,  for  appel- 
lant. H.  W.  Eardon,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  affirmed,  with 
costs.    Order  filed. 


BUNYAN  et  al.  v.  COMMISSIONERS  OF 
PALISADES  INTERSTATE  PARK  et  al. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. September  15,  1915.)  Action  by 
Helen  A.  Bunyan,  as  executrix,  etc.,  and  others, 
against  the  Commissioners  of  the  Palisades  In- 
terstate Park  and  others. 

PER  CURIAM.  Motion  for  leave  to  go  to 
the  Court  of  Appeals  granted,  and  question 
certified:  Does  the  complaint  state  facts  suf- 
ficient to  constitute  a  cause  of  action?  Motion 
for  a  stay  denied,  without  prejudice  to  any 
application  this  plaintiff  may  make  for  a  stay 
in  the  proceedings  for  condemnation  In  the 
Ninth  judicial  district.  For  former  decisions, 
BPe  167  App.  Diy.  4.57,  153  N.  Y.  Supp.  622; 
153  N.  Y.  Supp.  1108. 

BUSHNBLL  v.  HAMMOND  et  al.  (two 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department.  June  25,  1915.)  Action  by 
Winthrop  G.  Bushncll  against  John  H.  Ham- 
mond and  others.  No  opinion.  Motion  to  dis- 
miss appeal  granted.     Order  filed. 

BUTLER,  Appellant,  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Supreme 
Court.  Appellate  EHvision,  Fourth  Department. 
May  19,  1915.)  Action  by  John  Butler  against 
the  New  York  Central  &  Hudson  River  Rail- 
road (Company,  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

OACOAMO,  Appellant  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  26,  1916.)  Action  by  Gulseppe  Oaccamo 
against  the  New  York  Central  &  Hudson  l^yer 
Railroad  Company. 

PESl  CURIAM.  Judgment  affirmed,  irith 
costs. 

KRUSE,  P.  J.,  dissents. 


In  re  CAHIIXi  (Supreme  Court  Appellate 
Division,  Fourth  Department  July  7,  1915.) 
In  the  matter  of  Frederick  T.  OahiU,  an  at- 
torney at  law.  No  opinion.  Upon  reading  and 
filing  certified  copy  of  record  of  conyietion  of 
said  Frederick  T.  Cahill  of  the  crime  of  grand 
larceny,  second  degree,  on  June  7,  1915.  by 
Coun^  Court  of  Oswego  County,  the  name  of 
said  Frederick  T.  Cahill  is  stricken  from  the 
roll  of  attorneys  and  counselors  at  law. 

CARRIER,  Respondent,  v.  CARRnCK,  Ap- 
pellant (Supreme  Court,  Appellate  Diyision, 
Fourth  Department  June  9,  1915.)  Action  by 
Annie  O.  Carrier  against  Cossius  M.  Carrier. 

PER  CURIAM.  Upon  defendant's  atatement 
in  open  court  that  his  appeal  from  the  judg- 
ment has  been  abandoned,  the  appeal  front  the 
judgment  is  dismissed,  with  costs.  The  order 
fnwnting  a  counsel  fee  to  plaintiff's  attorneys 
18  modified  by  directing  that  the  same  be  allow- 
ed and  paid  to  the  plaintiff,  and,  as  so  modified, 
affirmed,  without  costs.  See,  also,  167  App. 
Div.  406,  153  N.  Y.  Supp.  509. 

CASSIDY,  Respondent  y.  I^JVOY,  Appel- 
lant (Supreme  Court,  Apjpellate  Dlyisaon, 
Second  Department  July  SO,  1915.)  Acti<m 
by  Joseph  Cassidy  against  Charles  S.  Devoy, 
individually  and  as  clerk  of  the  coanty  of 
Kings.  No  opinion.  Application  granted.  See, 
also,  153  N.  Y.  Supp.  616. 

CAUFIEn^D  y.  PIFEIR.  (Sapreme  Court 
Appellate  Division,  Fourth  Department  May 
26,  1915.)  Action  by  Thomas  Caufield  against 
William  J.  Pifer.  No  opinion.  Defendant's 
exceptions  overruled,  motion  for  new  trial  de- 
nied, with  costs,  and  judgment  directed  for  the 
plaintiff,  upon  the  verdict  with  coBts. 

CAVANAGH  y.  PINE  HILL  CRYSTAL 
SPRING  OO.  et  al.  (Supreme  Court  Appel- 
late Division,  First  Department  Jane  25. 
1915.)  Action  by  Paul  Cavanagh  against  the 
Pine  Hill  Crystal  Spring  Company  and  Joeseph 
A.  Seidman,  appellant  J.  A.  Seidman,  of  New 
York  CSty,  for  appellant  J.  A.  Hilton,  of  New 
York  City,  for  respondent  No  opinion.  Oirder 
affirmed,  with  $10  coats  and  disbursements. 
Order  filed. 

CHAPMAN,  Respondent  T.  OLOBEJ  MAL- 
LEABLE IRON  &  STEEL  CO.,  AppeUant 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment July  7,  1915.)  Action  by  Fred  B. 
Chapman  against  the  Globe  Malleable  Iron  & 
Steel  Company,  No  opinion.  Judgment  and 
order  affirmed,  with  costs.  See,  also,  103  App. 
Diy.  985,  148  N.  Y.  Supp.  1108. 

CHARTBREO  OO.  OF  LOWER  CALI- 
FORNIA y.  ROWLEHTB.  (Supreme  Coart 
Appellate  Division,  Mrst  Department  July  9, 
1915.)  Action  by  the  Chartered  (Dompany  or 
Ix)wer  Oilifomia  against  Hios.  M.  Rowlette. 
No  opinion.  Motions  to  dismiss  appeals  grant- 
ed, with  $10  costs  unless  appellant  comply  with 
terms  stated  in  orders.    Oiaers  filed. 
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CHAREJ,  AppeHant.  t.  TILI/AGE3  OP 
OTEJGO,    Respondent.      (Supreme   Court,    Ap- 

?ellate  Division,  Third  Department.  Jnly  1, 
915.)  In  tlie  matter  of  the  application  of  £amer 
Cliase  against  the  Village  of  Otego  for  the  ap- 
pointment of  commissioners.  No  opinion.  Order 
reversed,  with  $10  costs  and  disbnrsements,  up- 
on the  authority  of  Matter  of  Hunt  ▼.  Village  of 
Otego,  160  App.  Div.  158,  145  N.  Y.  Supp.  495, 
and  matter  remitted  to  Special  Term.  See,  al- 
so, 154  N.  I.  Supp.  1115. 

OHASB  T.  VILLAGB  OF  OTBGO.  Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. September  15,  1915.)  In  the  matter 
of  the  api^ication  of  Eliaer  Chase  against  the 
Village  of  Otego  for  the  appointment  of  com- 
missioners and  assessment  of  damages.  No 
opinion.  Motion  denied.  See,  also,  154  N.  X. 
Supp.  1115.  

In  re  CHAS.  HBTZLBR'S  SONS,  Inc. 
(Supreme  Oourt,  Appellate  Division,  Fourtii 
Department  Jnly  7,  1915.)  In  the  matter  of 
the  voluntary  dissolution  of  the  Cbas.  Hetzler's 
Sons,  Incorporated,  a  domestic  corporation. 
No  opinion.  Order  affirmed,  with  fl<>  costs  and 
disbnrsements. 

CHATFIEILD  v.  BUEKLBJR  et  al.  (No. 
7648.)  (Supreme  O>ort,  Appellate  Division, 
First  Department,  July  9,  1915.)  Appeal 
from  Special  Term,  New  York  County. 
Action  by  Alice  (Hatfield  against  Joseph  Bueh- 
ler,  Jr.,  and  others.  From  an  order  denying  a 
motion  for  a  bill  of  particulars,  defendants  ap- 
peal Modified  and  affirmed.  Lamont  Afc- 
Ix>ughlin,  of  New  York  Oity,  for  appellants. 
Jay  B.  Whiting,  of  New  York  City,  for  respond- 
ent. 

PRE  (JUBIAM.  The  order  appealed  from  is 
modified  so  as  to  require  plaintiff,  so  far  as  she 
is  able,  to  give  a  bill  of  particulars  of  the  fol- 
lowing items  of  the  defendant's  demand:  Sec- 
ond, third,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  fifteenth,  sixteenth,  seventeenth, 
twenQr-fourth,  and  twenty-sixth.  And  as  so 
modified  affirmed,  without  costs.  Settle  order 
on  notice, 

CHIAT  V.  GORDON.  (Supreme  Oourt,  Ap- 
pellate Division,  First  Department.  July  8, 
1915.)  Action  by  Mollie  Chiat,  as  administra- 
trix, against  Harry  A.  Gordon.  No  opinion. 
Motion  granted,  with  $10  costs.    Order  filed. 

OHILDS  CX).,  Appellant,  ▼.  McNULTY  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Deportment.  July  9,  1915.) 
Action  by  the  Clhilds  Company  against  Patrick 
H.  McNuIty  and  others.  H.  M.  Stevenson,  of 
New  York  City,  for  appellant  W.  F.  Kimber, 
of  New  York  City,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  costs.  Order 
filed.  

CITY  OF  NEW  YORK  v.  APPMJBY  et  ol. 
(Supreme  CJourt,  Appellate  Division,  EHrst  De- 
partment   July  9,  1915.)    Action  by  the  (Mty 


of  New  York  against  Bdgar  S.  Appleby  and 
others.    No  opinion.    Motions  denied,  with  $10 


costs. 
93. 


Orders  filed.    See,  also,  154  N.  Y.  Supp. 


CJITY  OF  NEW  YORK,  Respondent,  v. 
BROOKLYN  &  MANHATTAN  FERRY  CO., 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department  July  9,  1915.)  Action  by 
the  City  of  New  York  against  the  Brooklyn  & 
Manhattan  Ferry  <3ompany.  A.  S.  Gilbert,  of 
New  York  City,  for  appellant  T.  Farley,  of 
New  York  Cil?,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 

CITY  OF  NEW  YORK,  Respondent,  ▼. 
LEVY,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  July  9,  1915.) 
Action  by  the  City  of  New  York  against  Jacob 
Levy.  T.  Downs,  of  New  York  CJity,  for  appel* 
loat  J.  F.  O'Brien,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs.     Order  filed. 

CITY  OF  CLEAN,  Resp<mdent,  v.  BARTH, 
Appellant  (Supreme  CJourt,  Appellate  Division, 
Fourth  Department  May  2&  1915.)  Action 
by  the  City  of  Oleon  against  John  Barth. 

PER  CURIAAL  Judgment  affirmed,  with 
costs. 

KRUSE,  P.  J.,  not  sitting. 

CITY  OF  SALAMANCA,  Appellant  ▼•  MID- 
LER, Respondent  (Supreme  (3ourl,  Appellate 
Division,  Fourth  Department  July  7,  1915.) 
Action  by  the  City  of  Salamanca  against  O. 
Fred  Miller.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs. 

CLARK,  Respondent  t.  INTEIRBOROUGH 
RAPID  TRANSIT  CO.,  Appelant  (Supreme 
Court,  Appellate  Division,  E^rst  Department 
June  25,  1915.)  Action  by  Anita  (Tlark  against 
the  Interborough  Rapid  Transit  Company.  A, 
H.  Cole,  of  New  York  C!ity,  for  appellant.  J. 
W.  Bermant,  of  New  York  Oity,  for  respond- 
ent No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted  on 
payment  of  costs  of  action  to  date  to  be  taxed. 
Order  filed.  

CTARK  et  al,  RMpondents,  y.  MADISON 
AVE.  REAL  BSTAl^  CO.  et  afc.  Appellants. 
(Supreme  (Tourt,  Appellate  Division,  First  De- 
partment June  25, 1915.)  Action  by  Hermine 
E.  Clark  and  others  against  the  Madison  Av- 
enue Real  Estate  Company,  impleaded  with 
others.  F.  Bien,  of  New  York  City,  for  appel- 
lants. H.  Clark,  Jr.^  of  New  York  City,  for 
respondents.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.     Order  filed. 

CLARKE,  Respondent,  v.  DHL,  Appellant 
(Supreme  (jourt.  Appellate  Division,  First  De- 
partment Juiy  9,  1916;)  Action  by  Bridget 
Clarke  against  Herman  UU.  W.  A.  Jonee,  Jr., 
of  New  York  City,  for  appellant  S.  H.  MoUe- 
son,  of  New  York  (Sty,  for  respondent  No 
opinion.  Judgment  and  <»der  affiimed,  with 
costs.    Order  filed. 
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COHEN,  Respondent,  t.  FISHER  et  aL,  Ap- 
ppUants.  (Supreme  Court,  Appellate  Division, 
First  Department  June  25,  1915.)  Action  .by 
Jacob  Cohen  against  Joseph  Fisher,  impleaded 
with  Morris  Somach.  Ia  B.  Boudio,  of  New 
York  City,  for  appellants.  Li  J.  Bershad,  of 
New  York  Cit?,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  |10 
costs  and  disbursements.     Order  filed. 

DOWLING  and  HOTCHKISS,  JJ.,  dissent 

COHEN,  Respondent  v.  INTERBOROUGH 
RAPID  TRANSIT  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
June  25,  1915.)  Action  by  Angeleaea  Cohen 
against  the  Interboroush  Rapid  Transit  Com- 
pany. A.  H.  Cole,  of  New  York  City,  for  ap- 
pellant J.  W.  Bermant  of  New  York  City,  for 
respondent  No  opinion.  Order  reversed,  with 
(10  costs  and  disbuisements,  and  motion  grant- 
ed on  payment  of  costs  of  action  to  date  to  be 
taxed.    Order  filed.  

COHEN  T.  NBW  YORK  RYS.  CO.  (Su- 
preme Court,  Appellate  Division,  EHrst  Depart- 
ment. July  9,  1915.)  Action  by  Isidore  Cohen 
against  the  New  York  Railways  Company.  No 
opinion.  Application  denied,  with  $10  costs. 
Order  signed. 

COHEN  y.  VALLEY  STREAM  REALTY 
CO.  <Supreme  Court  Appellate  Division,  EHrst 
Department    July  9,  191o.)    Action  by  Jacques 

5.  Cohen,  etc.,  against  the  valley  Stream  Realty 
Company.  No  opinion.  Application  denied, 
with  SIO  costs.  Order  signed.  See.  also,  00 
Misc.  Rep.  343,  1B2  N.  Y.  Supp.  1076. 

COHNFELD  ▼.  FORLONG  et  aL  (Supreme 
Court  Appellate  Division,  F^rst  Department 
July  9,  l8l6.)  Action  by  Mary  A.  Cohnfeld 
against  Margaret  Forlong  and  others.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 

COLEMAN,  Respondent,  v.  SIMPSON, 
HENDEE  &  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department  July 
SO,  1916.)  Action  by  John  D.  Coleman  against 
Simpson,  Hendee  &  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  See, 
also,  162  App.  Div.  886,  147  N.  Y.  Supp.  865. 

COLEn*Y  et  al..  Appellants,  ▼.  COLUMBIA 
BANK,  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department  July  9,  1915.) 
Action  by  Francis  Colety  and  others,  surviving 
executors,  etc.,  against  the  Columbia  Bank.    A. 

6.  McLaughlin,  of  New  York  CSty,  for  appd- 
lants.  S.  Fleiscfaman,  of  New  Yoiii  City,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costB.    Order  filed. 

COLLINS  et  aL,  AppeUants,  t.  McCARTHY, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  25,  1915.)  In 
the  matter  of  Mary  Lu  Collins  and  others 
against  John  McCarthy.  G.  V.  Mullan,  of  New 
York  City,  for  appellants.  A.  Benedict,  of  New 
York  City,  for  respondent     No  opinion.     De- 


termination affirmed,  with  costs.  Order  filed. 
See,  also,  166  App.  Div.  917,  161  M.  T.  Supp. 
lUO.  

COLT,  Appellant  v.  COI/T,  Rwipondent 
(Supreme  Court,  Appellate  Division,  First  I>e- 
partment  June  28,  1915.)  Action  by  Eliza- 
beth B.  Colt  against  Harris  D.  Colt  T.  R 
Chancellor,  of  New  York  City,  for  appellant 
G.  F.  Lewis,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.  Order  filed.  See,  also,  16S  App.  Div. 
984,  150  N.  Y.  Supp.  1082. 

CONAHAN,  Respondent,  t.  TERBT  ft 
TENCH  CO.,  Inc.,  Appellant  (Supreme  Court, 
Api>ellate  Division,  Second  Department  July 
30,  ■1913.)  Action  by  Daniel  Conahan  against 
the  Terry  &  Tench  Company,  Incorporated.  No 
opinion.  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  npon 
the  ground  that  tne  court  erred  in  refuaing  each 
of  the  two  requests  to  charge  made  by  defend- 
ant's coonsel  at  folios  378  to  88a  See,  alao, 
168  App.  Div.  913,  147  N.  Y.  Supp.  1104. 

CONGRESS  SHOE  &  RUBBER  CO.  t. 
MARSHALL.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  September  15, 1915.) 
Action  by  the  Congress  Shoe  &  Rubber  Compa- 
against  N.  Monroe  Marshall.     No  opinion. 

[otion  granted.  See,  also,  162  N.  T.  Supp. 
1105. 


iio\ 


CONOSCENTI  V.  HOLBROOK,  CABOT  ft 
ROLLINS  CORPORATION.  (No.  7531.) 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  26,  1916.)  Appeal  from  Trial 
Term,  New  York  County.  Action  by  Euplio 
Conoscenti,  as  administratrix,  against  Holbrook, 
Cabot  &  Rollins  Corporation.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Affirmed. 
Benjamin  Patterson,  of  New  York  City,  for  ap- 

gellant  Joseph  V.  Gallagher,  of  New  York 
>ity,  for  respondent 

PER  CURIAM.  Judgment  and  order  affimf 
ed,  with  costs.    Order  filed. 

INGRAHAM,  P.  J.,  and  McLAUOHLIN,  J., 
dissent  npon  the  ground  that  there  was  no  evi- 
dence to  sustain  a  finding  that  the  defendant 
was  negligent  or  that  the  decedent  was  free 
from  contributory  negligence,  but  the  testi- 
mony expressly  shows  that  ue  accident  was 
caused  by  a  violation  of  the  rules  established 
for  the  protecticm  of  defendant's  employes  and 
by  an  occurrence  whieh  tha  defendant  ooold 
not  have  anticipated.      , 

COOPER,  Appellant,  v.  NOVORB,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Pi ntt 
Department.  June  25,  1915.)  Action  by  Ed- 
win Q.  Cooper  against  Isaac  Novore,  otherwise 
known  as  Isaac  Voron.  A.  CX  Cass,  of  New 
York  City,  for  appellant  G.  D.  Lamb,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed.    See,  glso»  168  N.  Y.  Supp.  1111. 

COSMAN,  Appellant  v.  COSMAN,  Reopond- 
ent      (Supreme    Court,    Appellate     Divuioa, 
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Foarth  Department  Jnly  7. 1816.)  Action  by 
Dennlaon  Gosmvi  against  Albert  D.  Cosman, 
individually,  etc.  No  opinion.  Judgment  af- 
firmed, with  costs. 

COTTER,  Beapondent,  y,  PHCEINIX  UN- 
DERWHAR  CO.,  Appellant  (Supreme  Conrt, 
Appellate  DiWsioB,  Fourth' Department  July 
7, 1916.)  Acti«n  by  EUaabeth  Cotter,  as  admin- 
istratrix, etc.,  a«aui8t  the  Phoenix  Underwear 
Company.  No  opinion.  Judgment  and  order 
afflijBied,  with  costs. 

COWAN,  Appellant  v.  EMPIRE  UNITED 
RYS.,  Inc.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Foarth  Department  July  7, 
1915.)_  Action  by  Catherine  A.  Cowan  against 
the  Elmpire  United  Railways,  Incorporated. 
No  opinion.  Appea>  dismissed,  with  $20  costs 
to  respondent  upon  stipulation  filed. 

In  re  COX.  (Supreme  Court  Appellate  Divl- 
rion,  Second  Department  July  30,  1916.)  In 
the  matter  of  the  application  of  Ethel  A.  Cox, 
as  administratrix,  etc.,  of  Agnes  L.  Frederick, 
deceased,  etc. 

PER  CURIAM.  Motion  to  open  default 
granted,  upon  condition  that  within  10  days 
after  service  of  notice  of  en&T  of  the  order  here- 
in appellant  eitlier  deposit  the  Jewelry  with 
the  clerk  of  the  Surrogate's  Court  of  Kings 
County,  or  give  an  undertaking  with  two  sure- 
ties, or  at  his  election  a  surety  company  bond, 
in  the  sum  of  ^,500,  and  upon  the  further  con- 
dition that  appellant  perfect  Ms  appeal,  place 
the  case  on  the  September  calendar,  and  be 
ready  for  argument  when  reached ;  otherwise 
motion  denied,  with  |10  costs.  See,  also,  163 
N.  X.  Supp.  IIU.     • 

In  re  CRESCENT  ST.  IN  CITI  OF  NEW 
YORK.  (Supreme  Ourt  Appellate  Division, 
Second  Department  July  SO,  1916.)  In  the 
matter  of  the  application  of  the  City  of  New 
York,  relative  to  acquiring  title  for  the  widen- 
ing of  Crescent  Street  etc.,  in  the  Borough  of 
Queena.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disburBemcnts.  Motion  to  dismiss 
appeal  from  order  directing  that  no  evidence  be 
OTinted  on  the  foregoing  appeal  granted,  with 
$10  costs. 

CROIX,  Respondent  v.  KIEDT  et  al,  Ap- 
pellants. (Supreme  Court,  Appellate  Divirion, 
Second  Department  July  80,  1916.)  Action 
by  Clemence  C.  CroU  against  Mary  J.  Kiely, 
and  Morgan  H.  Seacord  as  administrator,  etc., 
of  Phoebe  A.  Seacord,  deceased.  No  opiniim. 
Judgment  affirmed,  with  costs. 

CRYSTALGLASS  &  SYPHON  BOTTLE 
MFO.  FEIGL,  MORAVEK  «  CO.,  COM- 
PANY, Limited,  LIBOCHOVICB,  r.  FEIGL. 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  26,  1916.)  Action  by  the  Crjs- 
talglass  >9b  Syphon  Bottle  Manufacturing,  Feigl, 
Moravek  ft  Co.,  Company,  Limited,  Libochovice, 
against  Ernst  FeigL     No  opinion.     Motion  to 


dismiss  appeal  granted,  with  |10  Qoeta,  unless 
appellant  comply  with  terms  stated  in  order. 


CUMMINOS,  Respondent  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
30,  1916.)  Action  by  Mary  Cummings  against 
the  Brooklyn  Heights  Railroad  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

CUNNEEN,  Respondent  v.  KENNEDY,  Ap- 
pellant (Supreme  Court  Appellate  DlvMon, 
Second  Department  July  30,  1916.)  Action  by 
Daniel  0.  Cnnneen  against  Lawrence  J.  Ken- 
nedy. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Clerk  of  Westchester  County  reversed, 
with  costs,  and  final  judgment  rendered  dismiss- 
ing the  complaint  with  costs,  upon  the  ground 
that  the  County  Court  did  not  have  jurisdiction 
of  the  action  when  it  was  brought  for  the  reason 
that  some  of  the  defendants  were  not  residents 
of  Westcliester  county.  See  Kortweliyezsy  t. 
Manhattan  Cooperage  Co.,  162  App.  Diy.  286,: 
147  N.   Y.   Supp.   68a. 

CURTIN  V.  BLMIRA  WATER,  LIGHT  * 
K  CO.  (Supreme  Court  Appellate  Division, 
Third  Department  September  21,  1916.)  Ac- 
tion by  Mary  Curtin  against  the  Elmira  Water, 
I^ght  \Sb  Railroad  Company.  No  opinion.  Mo- 
tion granted,  without  costs. 

In  re  CUSHMAN.  (Supreme  Court,  Appe- 
late Division,  First  Department.  June  25, 
1915.)  In  the  matter  of  Avery  F.  Oushman,  an 
attorney.  No  omnion.  Referred  to  Hon.  John 
J.  Freedman,  oSdal  refereew  Settle  order  on 
notice. 

CUSHMAN  y.  COOK  et  aL  (Supreme  Conrt, 
Appellate  Division,  I^rst  Department  June  25, 
1915.)  Action  by  Joseph  U.  Cushman  against 
George  D.  Cook  and  others.  No  opinion.  Mo- 
tion to  dismiss  appeal  (in  163  App,  Div.  863, 
147  N.  Y.  Supp.  1106)  granted,  with  $10  costs, 
unless  appellant  comply  with  terms  stated  in  or- 
der.    Order  filed. 

DALEY,  Respondent  y.  J.  EHROOTT  &  CO., 
Appellant  (Snprone  Court,  Appellate  Divi- 
sion, Second  Department  July  80,  1916.)  Ac- 
tion by  Catharine  Daley,  as  administratrix,  etc., 
of  Bernard  Daley,  deceased,  against  J.  Elirgott 
&  (Tompany.  No  opinion.  Judgment  and  order 
onaniibonsly  affirmed,  with  costs. 

DALY,  Respondent  v.  BROOKLYN  DAILY 
EAGLE,  Appellant  (Suprona  Court  Appellate 
IMvision,  Second  Department  July  90,  1915.) 
Action  by  John  F.  Daly  against  the  Brooklyn 
Daily  Eagie.  No  opinion.  Judgmmt  and  order 
reversed,  and  new  trial  granted,  costs  to  abide 
the  event  for  error  presented  by  exceptions  con* 
tained  in  the  record  at  folios  295  to  802.  See 
Philpot  V.  Fifth  Ave.  Coach  Co.,  142  App.  Div: 
811,  822,  823,  128  N.  Y.  Supp.  86. 
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DANA,  Bespondent,  y.  DANA,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment Jul;  30,  1915.)  Action  by  Harcrid 
£}.  Dana  against  Gladys  E.  Dana.  No  opinion. 
Interlocutory  judgment  affirmed,  without  oosta 

DA  VIES,  Appellant,  t."cOHNING  &  P.  P. 
ST.  RY.,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  June  9, 
1915.)  Action  by  Charles  M.  Davies  against 
the  Coming  i&  Painted  Post  Street  Railway.  No 
o]^inion.  Order  reversed,  and  motion  denied, 
with  costs.  Held,  that  the  defendant  was  guilty 
of  inexcusable  laches,  and  the  motion  should 
have  been  denied  upon  that  ground.  See,  also, 
164  App.  Div.  92d,  149  N.  T.  Supp.  1077. 

DAVIS  et  al..  Respondents,  t.  INTERNA- 
TIONAL RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  June 
9,  1916.)  Action  by  Earl  J,  Davis  and  another 
against  the  International  Railway  Company. 
No  opinion.  Judgment  (89  Misc.  Rep.  489,  152 
N.  Y.  Supp.  88)  affirmed,  with  costs.  See,  also, 
152  N.  Y.  Supp.  1106;  154  N.  Y.  Supp.  111& 

DAVIS  et  aL,  Appellants,  v.  INTERNA- 
TIONAL R.  OO.,  Respondent  (Supreme  Ckrart, 
Appellate  Division,  Fourth  Department  July 
7,  1915.)  Action  by  Earl  J.  Davis  and  another 
against  the  International  Railway  Company. 

PER  CURIAM.  Order  affirmed,  without  costs 
and  without  prejudice  to  a  renewal  of  the  appli- 
cation in  the  event  that  the  Ourt  of  Appeals 
shall  set  aside  the  stay.  Held,  that  the  Associ- 
ate Judge  of  the  Oiurt  of  Appeals  had  authority 
to  grant  a  stay.  Whether  the  order  was  im- 
providently  granted  is  a  question  which  this 
court  should  not  determine.  See,  also,  154  N. 
Y.  Supp.  111& 

DAY  et  al.,  Respondents,  v.  CITY  OF  DUN- 
KIRK, Appellant.  (Supreme  CTourt  Appellate 
Division,  I\>nrth  Department  July  7,  1915.) 
Action  by  Eldmund  Day  and  others  against  the 
City  of  Dunkirk.  No  opinion.  Judgment  (in 
88  Misc.  Rep.  266,  148  N.  T.  Supp.  299)  affirm- 
ed, with  costs,  upon  the  opinion  of  Wheeler,  J., 
delivered  at  Special  Term. 

DEEBACH,  Respondent,  t.  ROBERT  GAIR 
CO.,  Appellant  (Supreme  (3ourt,  Appellate 
Division,  Second  Department  July  30,  1915.) 
Action  by  Lisette  Deebach,  as  administratrix, 
etc.,  of  Charles  C.  Deebach,  against  the  Robert 
Gair  (Company. 

PER  (7URIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
«vent  upon  the  ground  that  the  trial  court  erred 
in  subnutting  to  the  jury,  as  a  specification  of 
defendant's  negligence,  the  question  of  defend- 
ant's employes  having  had  and  followed  the  cus- 
tom of  leaving  the  elevator  doors  op«i,  because 
there  was  no  evidence  tending  to  establish  that 
such  custom  was  a  proximate  cause  of  this  acci- 
dent, also  upon  the  ground  that  that  court  erred 
in  submitting  to  the  jury  the  ordinance  as  a 
command  to  the  defendant  to  have  such  Aoon 
closed  upon  the  occasion  of  the  accident,  because 


such  ordinance  did  not  apply  to  this  case,  as 
the  elevator  shaft  here  was  inclosed  with  brick 
walls  and  fireproof  doors.  See,  also,  151  N.  Y. 
Supp.  1112. 

THOMAS,  J.,  dissents  on  th«  fiist  grMud 
only. 

DE  FOREST,  Respondent  V.  ALLEN  &  AR- 
NINK  AUTO  RENTING  CO.,  Appellant 
(Supreme  Court,  Appellate  DiviriMt,  ^rst  De- 
partment July  9,  1915.)  Action  by  Helen  De 
Forest,  an  infant,  etc.,  against  the  Allen  ft 
.^rnink  Auto  Renting  Company.  R.  D.  Fuller, 
of  New  York  City,  for  appellant  L.  Boehm,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costiL  Order 
filed. 


DE  HART  et  al..  Appellants,  t.  FORMAN  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  June  9,  1915l) 
Action  by  Mary  De  Hart  and  others  against 
George  V.  Farman  and  others.  No  opinion. 
Order  reversed,  with  $10  costs  and  disbnrse- 
ments,  and  motion  granted  upon  paymoit  of  the 
costs  accrued  subsequent  to  tb«  sorvloe  of  no- 
tice of  triaL 

DEMUTH,  Respondent,  v.  KEMP  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department.  June  25,  1915.)  In  the  mat- 
ter of  Jeanette  Demuth  against  Arthur  T.  Kemp 
and  others.  A.  S.  Andrews,  of  New  York  City, 
for  appellants.  J.  S.  McDonogh,  of  New  York 
C!ity,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Order 
filed.    See,  also,  154  N.  Y.  Supp.  1118. 

DEMUTH,  Respondent  v.  NEW  YORK 
LIFE  INS.  &  TRUST  CO^  Appellant,  et  al. 
(Supreme  Court  Appellate  Division,  First  I>e- 
partment  June  26,  1915.)  In  the  matter  of 
Jeanette  Demnth  against  the  New  York  Life 
Insurance  &  Trust  Company,  as  trustee,  etc, 
impleaded  with  others.  A.  S.  Andrews,  of  Owe- 
go,  for  appellant.  3.  8.  McI><mogh,  of  New 
York  City,  for  respondent  No  opinloa.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed.    See,  also,  154  N.  Y.  Sapp.  1118. 

DEMUTH  v.  NEW  YORK  LIFE  INS.  * 
TRUST  CO.  SAME  ▼.  KEMP  et  al.  (Nos. 
7631,  7632.)  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  25.  1915.)  Ap- 
peal from  Special  Term,  New  York  (joonty. 
Two  actions  by  Jeanette  Demuth  against  the 
New  York  Life  Insurance  &  Tmst  Company,  as 
trustee,  and  others;  and  Arthur  T.  Kemp  and 
others.  From  orders  granting  motions  to  sat- 
isfy of  record  judgments  in  favor  of  the  d^end- 
ants,  they  appeal.  Reversed,  and  motions  de- 
nied. See,  also,  165  App.  Div.  77,  150  N.  Y. 
Supp.  981.  Alexander  S.  Andrews,  of  New  York 
City,  for  appellants^  James  S.  McDonogh,  of 
New  York  City,  for  respondent 

PER  CURIAM.  As  the  matters  in  contro- 
versy should  await  the  determination  of  the  ac- 
tion brought  by  the  plaintilf  in  Kings  county 
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ander  section  1S91  of  the  Code  of  Civil  Proce- 
dure, the  Orders  appealed  from  should  be  revers- 
ed, with  $10  costs  and  disbursements,  and  the 
motions  denied,  with  $10  costs. 

DEROUIN.  Sespondent.  v.  NEW  YORK 
AIR  BRAKB  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  June 
9,  1915.)  Action  by  Joseph  B.  Derouin  asainst 
the  New  Ywrk  Air  Brake  Company. 

PE>K  CURIAM.  Judcment  and  order  affirm- 
ed, with  costs. 

FOOTB  and  MERRELU  JJ.,  dissent. 

DEZENDORF,  Respondent,  t.  POPPKB,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  July  30,  1016.)  Action  by 
Alexander  Dezendorf,  an  infant  etc.,  against 
John  F.  Poppke,  etc.  No  opinion.  Motion  to 
resettle  order  of  this  court,  so  as  to  make  said 
order  not  <mly  reverse  the  order  of  the  County 
Court  but  also  grant  defendant's  motion  for  a 
bill  of  particulars,  granted  on  authority  of  King 
V.  Sullivan,  31  App.  Div.  549,  52  N.  Y.  Supo. 
1.30.  See,  »lso,  15$  N.  Y.  Supp.  1112,  154  N, 
Y.  Supp.  1119. 

DEZENDORF,  Respondent  v.  POPPKB,  Ap- 

geUant  (Supreme  Court  Appellate  Division, 
econd  Department  July  30,  1915.)  Action  by 
Alexander  Dezendort  an  infant  etc.,  against 
John  F.  Poppke,  etc.  No  opinion.  Motion  to 
resettle  order  of  this  court  by  striking  there- 
from the  provision  awarding  costs  and  dis- 
bursements denied,  with  $10  costs.  See,  also, 
164  N.  Y.  Supp.  1119. 


D.  H.  GRANDIN  UnLMNQ  CO.,  Respond- 
ent ▼.  ANDERSON,  Appellant  (Supreme 
Court  Appellate  Division,  Fourth  Department 
July  7,  1915.)  Action  by  the  D.  H.  Grandin 
Milling  Company  against  Henry  G.  Anderson. 
No  opinion.     Judgment  affirmed,  with  costs. 

liAMBERT,  J.,  not  sitting. 

DOHBRTY  et  aL,  Respondents,  ▼.  OARp 
BOIiLr,  Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  26,  1916.) 
Action  by  Henry  Doherty  and  others  against 
William  B.  CarrolL  No  opinion.  Order  affirm- 
«d,  with  $10  costs  and  diMuraements. 

DONAHUE.  Appellant  v.  NOKTHRIDGE, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  1,  1915.)  Ac- 
tion by  James  M.  Donahue  against  George  D. 
iNorthridge.  No  opinion.  Judgment  and  order 
unanimoasly  affirmed,  with  costs. 

DOUGHERTY  t.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  25,  1916.)  Action  by  J.  Hamp- 
den Dougherty  against  the  City  of  New  York. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.    See,  also,  153  N.  Y.  Supp^  1112. 

DRUSKY,  Respondent  v.  SCHENECTADY 
R.  CO.,  Appellant  (Supreme  Court  Appellate 
Division,  Third  Department  July  1,  1015.) 
Action  by  Rose  DrUsky,  as  admihistratrlz,  etc., 


of  Meyer  Drusky,  deceased,  against  the  Schenec- 
tady Railway  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.  See,  also,  164  Ann.  Div.  406,  149  N.  Y. 
Supp.  762;  164  N.  Y.  Supp.  1119. 

DRUSKY  V.  SCHENECTADY  R.  CO.  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment September  21,  1915.)  Action  by  Rose 
Drusky,  as  administratrix,  etc.,  of  Meyer  Drus- 
ky, deceased,  against  the  i^chenectady  Railway 
Company.  No  opinion.  Motion  denied.  See, 
also,  154  N.  Y.  Supp.  1119. 

DUDIAK,  AppeUant,  V.  PT.  HENKY  IRON 
ORB  CO.  OF  LAKE  CHAMPLAIN,  Resmmd- 
ent  (Supreme  Court  Appellate  Division,  Third 
Department  July  1,  1015.)  Action  by  Joseph 
Dudiak  against  the  Port  Henry  Iron  Ore  Com- 
pany of  Lake  Oiamplain.  No  opinion.  Jndg> 
ment  and  order  onanimoutly  affirmed,  wim 
costs. 

DUFF,  Reepmident  v.  WHITTY,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 

Eartment    July    30,    1915.)    Action    by    Peter 
>uff  against  Martin  Whitty.    'No  opliu<m.    Ap- 
plication denied,  with  $10  coats. 

DUNN,  Appellant  v.  McKAIG,  Respondent 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment July  7,  1915.)  Action  by  John  P. 
Dunn  against  John  G.  McKaig.  No  opinion. 
Judgment  affirmed,  with  costs. 

DUNN,  Rewondent  v.  STANDARD  GAS- 
LIGHT CO.  OF  CITY  OF  i-lEW  YORK  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department.  July  30,  1915.)  Action  by 
May  Dunn  against  the  Standard  Gaslight  Com- 
pany of  the  City  of  New  York. 

PER  CURIAM.    Jadgment  and  order  affirm- 
ed, with  costs. 
JENKS,  P.  J.,  not  voting. 

In  re  DUPONT.  (Supreme  Conrt,  Appellate 
Division,  Third  Department  July  1, 1916.)  In 
the  matter  of  the  petition  of  J.  Frank  Dupont 
for  a  determination  of  the  amount  of  the  dam- 
ages sustained  by  him  by  the  change  of  grade 
of  North  Main  street  in  the  village  of  Port 
Henry.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  See,  also,  164  N.  Y. 
Suppw  1119.  

In  re  DUPONT.  (Supreme  Court  Appellate 
Division,  ThitA  Department.  September  15, 
1916.)  In  the  matter  of  the  petition  of  J. 
Frank  Dnpont  for  a  determination  of  the 
amount  of  damages  sustained  by  him  by  the 
change  of  grade  of  North  Main  street  in  the 
Tillage  of  Pert  Henry,  Essex  county.  No  opin- 
ion. Motion  granted.  See,  also,  164  N.  Y. 
Bnpp.  1119. 


DWYER,  Appellant  ▼.  DUNFEB  et  •!.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
kion.  Fourth  Department  July  7,  1915.)  Ac- 
tion by  William  J.  Dwyer  against  Anna  Dun- 
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fe«    and    another,    as   exceaton.    No   opinion. 
Judgment  affirmed,  with  costa. 

DWTER,  Respondent,  v.  NEW  YORK  TElr 
EPHONE  CO.,  AppeUant.  (Sopreme  CJourt,  Ap- 
pellate Division,  Third  Department  July  1, 
1015.)  Action  by  Margaret  Dwyer  against  the 
Nenr  York  Telephone  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs;  the 
court  holding  that  any  error  committed  in  the 
charge  was  not  sufficiently  harmful  to  call  for 
a  reversal. 

EDWARDSON,  Respondent,  y.  JARVIS 
LIGHTEIRAGE  CO.  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. July  1,  1915.)  In  the  matter  of  the 
claim  of  ^ward  Eldwardson,  claimant,  against 
the  Jarvis  Lighterage  Company,  employer,  and 
another,  insurer.  No  opinion.  Motion  denied. 
See,  also,  153  N.  Y.  Supp.  891. 

EGGUBSON,  Respondent,  y,  TOWN  OF 
POTSDAM,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  July  1, 
1915.)  Action  by  Herbert  E.  Ei^gleson  against 
the  Town  of  Potsdam.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  coats. 

EISENBERG,  Respondent,  v.  CITY  OP 
NEW  YORK,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  30, 
1915.)  Action  by  Tillie  Eisenberg,  an  infant 
by  EVank  Eisenberg,  her  guardian  ad  litem, 
against  the  City  of  New  York.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

EISLEBEN,  Respondent  y.  GERBER,  Ap- 
pellant, et  al.  (Supreme  (ITourt,  Apiiellate  Divi- 
sion, Fourth  Department.  July  7,  1915.)  Ac- 
tion by  Kathryn  Eisleben  against  Henry  C. 
Gerber,  impleaded,  etc.  No  opinion.  Judgment 
and  order  affirmed,'  with  costs. 

B.  LISSBERGER  CO.  y.  liOBSITZ.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment July  9,  1915.)  Action  by  E.  Lissberger 
Company  against  Maurice  Lobaitz.  No  opinion. 
Application  denied,  with  |l0  costs.  Order 
signed. 

EMERY,  Appellant  y.  LANOEVIN  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  SO,  1915.)  Ac- 
tion by  William  N.  Emery  against  William  P. 
Langevin  and  another. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed as  to  defendant  Langevin,  with  costs,  but  as 
to  defendant  McGinley,  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event  upon  the 
ground  that  plaintiff's  testimony,  viewed  most 
favorably  to  him,  tended  to  eatablish  all  the 
necessary  elements  of  an  action  for  fraud 
against  the  defendant  McGinley,  and  therefore 
that  the  complaint  as  to  said  defendant  was 
improperly  dismissed.  See,  also,  106  App.  Div, 
901,  lei  N.  Y.  Supp.  1114. 


In  re  EMMET.  In  re  SMPIRB  STATE 
SURETY  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  25,  1915.)  In 
the  matter  of  W.  T.  Emmet  superintendent 
etc.  In  the  matter  of  the  Empire  State  Surety 
Company.  No  opinion.  Motions  granted. 
(Juestions  certified.  Order  Jiled.  See,  also,  153 
N.  Y.  Supp.  146;  164  N.  Y.  Supp.  11^. 

In  re  EMMET.  In  tv  EMPIRE  STATE 
SURETY  CO.  (Supreme  Court  AppeUate  Di- 
vision, First  Department  July  9,  1915.)  In 
the  matter  of  Wm.  T.  Emmet  superintendent 
etc.  In  the  matter  of  Empire  State  Surety 
Company,  No  opinion.  Motion  granted.  Ques- 
tions certified.  Order  filed.  See,  also,  154  N. 
Y.  Supp.  1120. 

EMPIRE  ARCHITECT  BRONZE  CO.  y. 
HENNE8SY  REALTY  CO.  et  al.  (Sopreme 
Ourt,  Appellate  Division,  First  Department 
July  9,  1916.)  Action  by  the  Empire  Architect  ! 
Bronze  Company  against  the  Hennesny  Realtv 
Company  and  others.  S.  Marion,  of  New  York  I 
City,  for  appellants-respondents.  L.  M.  Moss, 
of  New  York  City,  for  respondent-appellant 
No  opinion.  Judgment  affirmed,  without  costs. 
Older  filed. 

ENKLEB,  Appellant,  y.  SISSON  et  al_  Re- 
spondents. (Supreme  Court  Appellate  Division, 
Second  Department  Jnly  30,  1916.)  Action 
by  Edward  E.  Ehikler  against  Harry  T.  Sisson 
and  another,  etc.  No  opinion.  Judement  and 
order  of  the  County  Court  of  Dutchess  Coun- 
ty reversed,  and  new  trial  ordered,  costs  to  abide 
the  event,  on  the  ground  that  the  bial  court 
erred  in  refusing  each  of  the  two  requests  to 
charge  made  by  plaintiCTs  counsel  at  folios  248- 
250,  and  also  in  granting  the  request  made 
by  defendants'  counsel  at  folios  261  and  252. 

BRNSTTHAL  et  al.,  Appellants,  y.  PROC- 
TOR, Respondent  (Supreme  Court,  Appellate 
Division,  First  Department  June  25,  1915.) 
Action  by  Joseph  Bmstthal  and  others  against 
Frederick  F.  Proctor.  J.  B.  Bngel,  of  New 
York  City,  for  appellants.  M.  F.  Tompkins,  of 
New  York  City,  for  respondeat  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 

EVANS  y.  PRINCE'S  BAY  OYSTER  CO, 
Ltd.  (Supreme  CJoqrt.  Appellate  Division.  Sec- 
ond Department  July  30,  1915.)  Actios  by 
Ciharlee  Wharton  Evans  against  tlw  Prince's 
Bay  Oyster  (Company,  Limited;  Louise  Wern- 
er, appellant  No  opinion.  Order  (in  154  X. 
Y.  Supp.  270)  afflrmed,  witit  f  10  ooata  and  dis- 
bursements to  aUde  me  event 

FAIRWEATHER  y.  StITPHBN  et  al  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment Jnly  9,  1915.)  Action  by  Edna  B.  Faix^ 
weather,  as  adminutratriz,  against  John  L. 
Sutphen  and  others.  No  opinion.  Motico  At? 
nied,  with  $10  costs.  Order  filed.  See,  alaai 
167  App.  Dir.  849,  15S  N.  Y.  Supp.  «». 
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FALE  et  aL,  Respondents,  r.  WHEEIJ3R, 

Appellant  (Supreme  Court,  Appellate  Division, 
First  Department.  June  25,  1915.)  Action  by 
Kaufman  S.  Falk  and  others  against  ^omas 
K.  Wheeler.  G.  C.  Norton,  of  New  York  Caty, 
for  appellant  K.  R.  Wallach,  of  New  York 
City,  for  respondents.  No  opinion.  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.    Order  filed. 

In  re  PARLEY,  State  Excise  Com'r.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  .SO,  1915.)  In  the  matter  of 
the  petition  of  William  W.  Farley,  as  State 
Cnmmisioner  of  Excise,  for  an  order  revoking 
and  cancelini;  liquor  tax  certificate  No.  9042, 
issued   to  An^relo  Percoco. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  t 

JEXKS,  P.  X,  and  MILLS,  J.,  dissent 

FAXLANGER,  Respondent,  ▼.  MONARCH 
PASTE  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  July  7, 
1915.)  Action  by  Geonre  A.  Faxlanger  aeainst 
the  Monarch  Paste  Company.  No  opinion. 
Judgment  and  order  aifirmed,  with  coats. 


FAY,  Respondent  v.  HERALD  CO.,  Appel- 
lant. (Supreme  Court  Appellate  Division,  First 
Department  June  25,  1015.)  Action  by  James 
Fay  against  tie  Herald  Company.  M.  De  Witt, 
of  New  York  City,  for  appellant  P.  De  L. 
Smith,  of  New  York  City,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


FAY  V.  SUN  PRINTING  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  25,  1015.)  Action  by  James  Fn^  against 
the  Sun  Print^g  Company.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unless  appellant  comply  with  terms  stated  in 
order.     Order  filed. 

FEDERAL  TELEPHONE  &  TELEGRAPH 
CO.,  Respondent,  v.  STEPHENS,  Apipellant, 
et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  28,  1915.)  Action 
by  the  Federal  Telephone  &  Telegrapb  Compa- 
ny against  Bradford  E.  Stephens,  impleaded  with 
others.  No  opinion.  Motion  granted,  and  ap- 
peal dismissed,  with  costs.  See,  also,  154  N.  Y. 
Supp.  1121.  

FEDERAL  TELEPHONE  ft  TELEGRAPH 
CO.,  Respondent,  v.  STEPHENS,  AppeUant 
et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  29,  1915.)  Action 
by  the  Federal  Telephone  ft  Telegrapb  Com- 
pany against  Bradford  B.  Stephens,  impleaded 
with  others.  No  opinion.  Motion  to  open 
default  denied,  with  $10  costs,  with  leave  to 
renew  upon  proper  papers.  See,  also,  154  N.  Y. 
Supp.  1121. 

In  re  FENLEY.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  30,  1915.) 
In  the  matter  of  the  application  of  Edward  T. 

lU  X.Y.S.-71 


Fenley  for  admission  to  tb»  bar. 
Application  granted. 


No  opinion. 


FISOHHL,  Appellant  v.  FRIEDLANDER 
et  al..  Respondents.  (Supreme  Court  Appellate 
IMvision.  First  Department  July  9,  1915.) 
Action  by  Alexander  Fiscbel  against  Mayer 
Friedlander  and  others,  impleaded  with  H. 
Otto  Wittpenn  and  others,  appellants.  S.  Mey- 
ers, of  New  York  City,  for  appellant  E.  Herr- 
mann, of  New  York  City,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs.  Or- 
der filed.  See,  also,  166  App.  Div.  915,  151 
N.  Y.  Supp.  1116.  

FITCH,  Respondent,  ▼.  SHUBERT  THE- 
ATRICAL CO.,  Appellant  (Supreme  Court, 
Appellate  Divitdon,  First  Department  June 
25,  1915.)  Action  by  Alice  M.  Fitch,  as  ex- 
ecutrix, etc.j_  against  the  Shubert  Theatrical 
Company.  W.  H.  Pollak,  of  New  York  City, 
for  appellant  M.  H.  Cane,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

FITZGERALD,  Respondent,  r.  KOCH,  Ap- 
pellant, et  aL  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  July  7,  1915.)  Ac- 
tion by  William  H.  Fitzgerald  against  William 
F.  Koch,  iinpleaded  with  others.  No  opinion. 
Judgment  affirmed,  with  costs. 

In  re  FOOHEY.  (Supreme  Court  Appellate 
Division,  Fourth  Department  June  9,  1915.) 
In  the  matter  of  the  application  of  Timothy 
Foohey,  as  surviving  member,  etc.,  for  a  peremp- 
tory writ  of  mandamus  directed  to  JuUus  N. 
Shaw  and  others,  as  commissioners,  etc 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

See,  also,  162  App.  Div.  983,  147  N.  Y.  Sun*. 
1112. 

LAMBERT,  J.,  not  sitting. 

FOOTB,  Respondent,  v.  PENNSYLVANIA 
R.  CO.,  AppeUant  (Supreme  Court  Appellate 
Division,  Fourth  Department  July  7,  1915.) 
Action  by  Cora  A.  Foote,  as  administratrix, 
etc,  against  the  Pennsylvania  Railroad  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

LAMBERT  and  MERRELL,  JJ.,  dissent 

FORD  v.  NEW  YORK,  N.  H.  ft  H.  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  9,  1915.)  Action  by  Alice 
Ford,  as  administratrix,  against  the  New  York, 
New  Haven  ft  Hartford  Railroad  Company. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.     See,  also,  153  N.  Y.  Supp.  1115. 

FOSTER  v.  KENNY  et  al  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
3(),  1915.)  Action  by  Maria  Foster  against 
Anna  M.  Kenny  and  others;  Neal  D.  Becker, 
as  executor,  etc,  appellant.  No  opinion.  In- 
terlocutory judgment  affirmed,  with  costs.'  See, 
also,  152  N.  Y.  Supp.  1111. 
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FOWLER  et  at,  AppeUants,  t.  GRESS 
MFG.  CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  30, 
1915.)  Action  by  Robert  A.  Fowler  and  anoth- 
er against  the  Gress  Manufacturing  Company. 
No  opinion.  Motion  for  stay  denied,  without 
costs.  Application  for  leave  to  appeal  to  the 
Appelate  Division  denied,  with  $10  costs. 


FRANKLIN  et  al.  v.  LETTER  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  25,  1915.)  Action  by  Wm.  B. 
Franklin  and  others  against  Joseph  Leiter, 
impleaded  with  others.  No  opinion.  Appel- 
lants' time  to  serve  brief  extended  until  August 
1,  1916.     Settle  order  on  notice. 


FRASZAK,  Respondent,  v.  ERIE  R.  CO., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
rion.  Fourth  Department.  July  7,  1915.)  Ac- 
tion by  Louis  Fraszak  against  the  Erie  Railroad 
Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

ROBSON  and  FOOTE,  JJ.,  dissent. 


FRIEL,  Respondent,  v.  AZTEC  ASPHALT 
CO.,  Inc.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  First  Department.  July  9,  1915.) 
Action  by  Patrick  Friel  against  the  Aztec  As- 
phalt Company,  Incorporated.  G.  J.  McDon- 
nell, of  New  York  City,  for  appellant  H.  C. 
Smyth,  of  New  York  City,  for  respondent.  No 
opinion.  Judgment  and  order  reversed,  and 
new  trial  ordered,  with  costs  to  appellant  to 
abide  event,  unless  plaintiff  stipulates  to  reduce 
verdict  to  |10,000;  in  which  event  the  judg- 
ment as  so  reduced  and  the  order  appealed  from 
are  affirmed,  without  costs.  Settle  order  on  no- 
tice. 


FURST,  Appellant,  v.  ADLER  et  «L,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  25,  1915.)  Ac- 
tion by  Charles  S.  Furst  against  A.  Sanford 
Adler,  impleaded  with  others.  F.  Bien,  of  New 
York  City,  for  appellant.  H.  Wollman,  of  New 
York  City,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and.  disbursements, 
on  the  authority  of  Tanzer  v,  Breen,  131  App. 
Div.  654,  116  N.  Y.  Supp.  110.    Order  filed. 

OALVIN  V.  NEW  YORK  CENT.  &  H.  R.  R. 
CO.  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  July  3U,  1915.)  Ac- 
tion by  Jeremiah  Galvin  against  the  New  York 
Central  &  ITudnon  River  Railroad  Company  and 
another.  No  opinion.  Motion  denied.  See,  al- 
so, 152  N.  Y.  Supp.  1112. 


GARAHAN,  Respondent,  v.  GEER.  Appel- 
lant. (Supreme  Court,  ApppUnte  Division,  Sec- 
ond Department.  July  30,  1915.)  Action  by 
Joseph  II.  Garahan  against  Edward  F.  Geer. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


GARDINER,  Respondent,  T.  WENDELL. 
Appellant.  (Supreme  Court,  Appelate  Divi- 
sion, Third  Department.  July  1,  1915.)  A<^ 
tion  by  E.  Watson  Gardiner  against  Willis 
Wendell.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 


GARDNER,  Respondent,  v.  ELMIRA,  C.  k 
W.  RY.,  Appellant.  (Supreme  Court,  Api>rllate 
Division,  Third  Department.  July  1,  1915.) 
Action  by  John  Gardner  against  the  Elmira. 
Corning  &  Waverly  Railway.  No  opinion.  Mo- 
tion denied.    See,  also,  152  N.  Y.  Supp.  1112. 


GEARY,  Appellant,  v.  SINGEWALD  et  aL. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  September  21,  1915.  ■ 
Action  by  Edmond  G.  Gcar^  against  Otto  Sin^ct^ 
wald  and  others.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


GEDNEY  ▼.  PLANTEN.  (Supreme  Court. 
Appellate  Division,  First  Department.  Jnne  'Si. 
1915.)  Action  by  James  W.  Gedney  against 
Normanus  R.  Planten.  No  opinion.  Appli<n.- 
tion  denied,  with  $10  costs.  Order  signed.  S«'. 
also,  163  N.  X.  Supp.  423. 


GENERAL  RUBBER  CO.,  Appelant,  v. 
BENEDICT,  Respondent  (Supreme  Coun. 
Appellate  Division,  First  Department  June  'St. 
1915.)  Action  by  the  General  Rubber  Compan\ 
against  Elias  G.  Benedict  G.  H.  Gardiner,  of 
New  York  City,  for  appellant  R.  L.  Hogurl. 
of  New  York  City,  for  respondent  No  opin- 
ion. Order  reversed,  with  $10  costs  and  diE~ 
bursements,  and  order  for  examination  reinstat- 
ed ;  the  date  of  examination  to  be  fixed  on 
settlement  of  the  order.  Settle  order  on  notir<-. 
See,  also,  165  App.  Div.  982,  160  N.  Y.  Sapp. 
1087. 


GENERAL  RUBBER  CO.  OF  BRAZIU 

Appellant  V.  BENEDICT  et  al..  Respondent:;. 
(Supreme  Court,  Appellate  Division,  First  De- 
pui'iuient.  June  25,  1916.)  Action  by  the 
General  Rubber  (Company  of  Brazil  against 
Elias  C.  Benedict,  impleaded  with  others.  G. 
H.  (Jardincr,  of  New  York  City,  for  appellant. 
B,  L.  Uoguet,  of  New  York  CHty,  for  respond- 
ents. No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  order  for  examina- 
tion reinstated;  the  date  of  examination  to  he 
fixed  on  settlement  of  the  order.  Settle  order  oo 
notice. 


GENEVA  NAT.  BANK.  Respondent,  t. 
FRANK  BREWERY,  Appellant  (Supreme 
Court.  Appellate  Division,  Fourth  Department. 
July  7,  1916.)  Action  by  the  Geneva  National 
Bank  against  the  Frank  Brewery.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 
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GERMAN  AMERICAJT  COFE^B  CO.  v. 
JOHNSTON.  (Supreme  Ck)urt,  Appellate  Divi- 
sion, First  Department.  July  9,  1915.)  .  Ac- 
tion by  the  German-  American  Coffee  Company 
against  Wm.  F.  Johnston.  No  opinion.  Mo- 
tion granted.  Questions  certified.  Order  filed. 
See,  also,  153  N.  Y.  Supp.  866. 

GIBBS,  Respondent,  v.  ARRAS  BROS;, 
Inc.,  Appellant.  (Supreme  Court.  Apellate  Di- 
Tision,  ilrst  Department.  July  9,  1915.)  Ac- 
tion by  Benjamin  D.  Gibbs  against  the  Arras 
Brothers,  Incorporated.  T.  J.  McManus,  of 
New  York  City,  for  appellant  S,  Schwarta- 
berg,  of  New  York  City,-  for  reepondent  No 
opinion.  Deten^ation  affirmed,  with  costs. 
Order  filed.    Bee,  also,  152  N.  Y.  Supp.  Ilia. 

GIBBS,  AppeUant  v.  CONROY  BROS,  et 
al..  Respondents.  (Supreme  Comt,  Appellate  Di- 
•vision.  First  Department  June  25,  191tS.)  Ac- 
tion by  Patrick  W.  Gibbs  against  the  Conroy 
Brothers,  impleaded  with  others.  B.  J.  McCros- 
sin,  of  New  York  City,  for  appellant  E.  F. 
J'indaay,  of  New  York  City,  for  respondents. 
No  opimon.  Order  afiBrmed  with  ooats.  Order 
«led. 

(JIDEON  et  al..  Respondents,  v.  HINDS,  NO- 
BLE &  ELDREDGE  et  al.,  Appellants.-  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  25,  1915.)  Action  by  George  D. 
Oideon  and  others  against  Hinds,  Noble  &  Eld- 
redge,  impleaded  with  others.  E.  F.  Clnrk,  of 
New  York  City,  for  appellants.  F.  T.  Kelsey, 
«f  New  York  City,  for  respondents.  No  opinion. 
Order  affirmed,  with  ?10  costs  and  disburse- 
ments.    Order  filed. 

GILIi,  Respondent,  t.  liTBBERMAN,  Appel- 
-lant  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  30,  1915.)  Action  by 
Harris  OiU  against  David  Lieberman.  No  opin- 
ion. Judgment  and  order  of  the  County  Court 
of  Kings  County  affirmed,  with  costs. 

GINSBERG  V.  TRIANGLE  WAIST  CO. 
<Supreme  Court,  Appellate  Division,  First  De- 
partment June  25,  1915.)  Action  by  Henriet- 
ta Ginsberg,  an  infant,  etc.,  against  the  Triangle 
"Waist  Company.  No  opinion.  Motion  granted. 
Settle  order  on  notice.  See,  also,  162  N.  Y. 
Supp.  1118.  

GINSBERG  T.  TRIANGLE  WAIST  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  25,  1915.)  Action  by  Isidor 
Ginsberg  against  the  Triangle  Waist  Company. 
No  opinion.  Motion  granted.  Settle  order  on 
notice.    See,  also,  151  N.  Y.  Supp.  1118. 

GLANTZ,  Appellant,  v.  BRE»STEIN  et  al.. 
Respondents.  (Supreme  C!ourt,  Appellate  Di- 
vision, Second  Department.  July  30,  1915.) 
Action  by  Jacob  (31antz  against  Henry  Breg- 
etein  and  others. 

PER  CURIAM.  Aa  the  plaintiff  did  not 
nicad  absence  of  light  in  the  hallway  as  a 
■  ^ronnd  of  negligence,  and  apecified  in  particular 
other  grounds,  he  was  not  entitled  to  nave  t}iat 


(lueetion  submitted  to  the  Jury  oi^  the  qt^estiop 
of  the  liability  of  the  derendaiits.  '  We  think, 
however,  th^t  the  judgment  and  order  should  be 
reversed  and 'a  new  trial  granted  because  of  er- 
ror in  the'charge  at  folio  419,  and  on  the  further 
ground  that  the  verdict  was  against  the  weight 
of  evidence.  Judgment  and  order  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  upon 
the  grounds  above  stated. 

GLOBE  WOOLEN  CO..  Appeflant  v.  UTICA 
GAS  &  ELECrTRIC  CO.,  Respondent  (Su- 
preme (]lonrt.  Appellate  Division.  Third  Depart- 
ment September  21,  1915.)  Action  by  the 
Globe  Woolen  Compiuiy  agjiinst  the  UticA  Gas 
&  Electric  Company.  '  "  _   .    - 

PER  CURIAM.  Judgment  modified  so  as  to 
provide  that- the  cancellation  of  -the  -  contracts 
in  suit  shall  be  only  on  condition  that  the  de- 
fendant pay  to  the  plaintiff  $21,601.48,  being 
the  amount  paid  by  plaintiff  for  installation  of 
electrical  equipment,  with  interest  from  Sep- 
tember 14,  1911,  and  the  costs  of  this  action. 
Upon  making-such  payments  the  defendant  shall 
have  the  right  to  remove'  such  equipment  ao 
far  as  removal  can  be  had.  without  materially 
interfering  with  plaintiff's  Duai'ness  or  material 
injury  to  its  property;  if  any  injury  to  the 
property  be  caused  by  suoh  removal,  the  defend- 
ant shall  compensate  the  plaintiff  therefor.  The 
clutch  system  and  improvements  placed  in  the 
mills,  other  than  as  part  of  the  original  elec- 
trical equipment  above  specified,  by  the  defend- 
ant, shall  remain  there  and  shall  be  the  property 
of  the  plaintiff,  except  such  partis  theretx  as  are 
connected  with  and  used  solely  with  the  elec- 
trical equipment  or  appliances  and  the  removal 
of  which  will  not  interfere  with  the  operation  of 
the  mills  by  steam,  which  defeiidant  may  re- 
move. All  claims  of  the  defendant  against  the 
plaintiff  for  electricity  furnished  for  power  pur- 
poses, prior  to  September  14,  1911,  and-  all 
claims  of  the  plaintiff  against  the  defendant  for 
coal  furnished  and  for  supplies  other  than  coal, 
amounting  to  S2j015.72,  and  upon  the  guarantee 
of  a  saving  of  $300  a  month  as  to  each  >nill, 
and  all  other  daims  by  either  party  against  the 
other  arising  out  of  or  under  said  contracts, 
prior  to  September  14,  1911,  shall  be  deemed 
canceled.  Within  30  days  after  the  entry  of  this 
judgment,  taxation  of  .costs,  and  notices  there- 
of, the  defendant  shall  notify  the  plaintiff 
whether  it  elects  to  accept  the  conditio'ns  under 
which  these  contracts  are  canceled,  and  shall 
make  tender  of  ti>e  payments  heretofore  named. 
In  case  of  the  failure  to  so  elect  and  make  siich 
tender,  the  contracts  shaU  be  deemed  valid  and 
binding,  and  the  plaintiff  may  apply  to  the 
court  for  the  assessment  of  damages  as  for  a 
contract  broken,  which  damages  and  costs  it 
shall  then  be  entitled  to.  After  the  payments 
are  made,  unless  the  parties  shall  agree  as  to 
the  time,  place,  and  manner  of  the  removal  of  the 
fixtures  and  the  articles  to  be  removed,  and  the 
restoration  of  the  building  as  herein  provided, 
the  same  shall  be  done  at  defendant's  expense 
under  and  pursuant  to  the  directions  of  a  referee 
to  be  appointed  by  the  special  term.  As  thus 
modified  the  judgment  is  affirmed  without  costs. 
The  court  bases  this  decision  upon  its  finding 
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that  Mayvard  was  not  fniQty  of  active  fraud  or 
bad  faith  in  the  transaction. 

KEU.OGG  and  LYON,  JJ.,  vote  for  reversal, 
they  finding  that  the  contracts  were  made  in 
good  faith  and  that  the  fact  that  Maynard  was 
a  director  in  the  defendant  company  did  not 
influence  it  or  have  anything  to  do  with  their 
making  or  affect  their  validity,  that  the  con- 
tracts, however,  resulted  solely  from  a  mutual 
mistake  of  fact,  and  the  defendant  should  be  al- 
lowed to  rescind  for  that  reason  upon  the  terms 
stated  in  the  decision  made;  basing  the  right 
to  rescission  solely  upon  that  ground  they  ap- 
prove of  the  relief  granted  by  the  judgment  di- 
rected. See.  also,  166  App.  Div.  964,  161  N.  T. 
Supp.  1118. 

GOLDACKER,  Respondent,  T.  HUDSON 
RIVER  ORCHARD  o6.,  Inc.,  AppelUnt  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment July  1,  1915.)  Action  by  C.  B.  Goldacker 
against  the  Hudson  River  Orduird  Company, 
Incorporated. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

KELLOGG  and  WOODWARD,  JJ.,  dissent. 

In  re  GOLDFARB.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  25, 
1915.)  In  the  matter  of  Abraham  Goldfarb,  an 
attorney.  No  opinion.  Referred  to  official  ref- 
eree.    Settle  order  on  notice. 

GOLDPINGER,  Respondent.  T.  GERSTBN 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  30,  1916.) 
Action  by  Morris  Goldfinger  against  lA>ui8  Ger- 
sten  and  another.  No  opinion.  Judgment  af- 
firmed, with  costs. 

I  1 

GOODMAN,  Respondent,  ▼.  CALEDONIAN 

INS.  CO.  OF  SCOTLAND,  Appellant  SAME 
V.  INSURANCE  CO.  OF  STATE  OF  PENN- 
SYLVANIA, Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  July  7, 
1915.)  Action  by  Louis  Goodman  against  the 
Caledonian  Insurance  Company  of  Scotland. 
Action  by  Louis  (Goodman  against  the  Insur- 
ance Company  of  the  State  of  Pennsylvania. 
No  opinion.  In  each  case,  judgment  and  order 
affirmed,  with  but  one  bill  of  costs  upon  both 
appeals. 

GOODRICH,  Respondent,  ▼.  VITXAGE  OF 
OTEGO^  Appellant.  (Supreme  Court,  Anppl- 
late  Division,  Third  Department.  July  1,  1915.) 
In  the  matter  of  the  application  of  Austin  L. 
Goodrich  against  the  Village  of  Otego  for  the 
appointment  of  commissioners  and  assessment 
of  damages.  No  opinion.  Order  unanimously 
affirmed,  with  costs.  See,  also,  160  App.  Div. 
349, 14SJ  N,  Y.  Supp.  497. 

GORTIKOV,    Respondent,    r.    GORTIKOV, 

Appellant  (Supreme  Court,  Appellate  Division, 
First  Department  June  25,  1915.)  Action  by 
Benjamin  Gortikov  against  Marion  Gortikov. 
,  M.  M.  Lcichter,  of  New  York  City,  for  appel- 
lant    J.  Fischer,  of  New  York  (Sty,  for  re- 


spondent. No  opinion.  Order  affirmed,  witbont 
costs.  Order  filed.  See,  also,  152  N.  Y.  Supp. 
1114. 

GOULD  V.  GOULD.  (Supreme  Court,  Annu- 
late Division,  Mrst  Department.  July  9.  1915.) 
Action  by  George  J.  Gould  agninst  Howard 
Gould,  impleaded  with  Kathrine  C.  Gonid,  Ap- 
pellant A.  F.  Spiepel,  of  New  York  City,  for 
appellant  Taylor,  Knowles  &  Hack,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.  Order  filed.  S-"*. 
also,  166  App.  Div.  914,  151  N.  Y.  Supp.  lUS; 
153  N.  Y.  Supp.  1117. 

In  re  GRADE  CROSSING  COM'RS  OF 
CITY  OF  BUFFALO.  (Supreme  Coart.  Appel- 
late Division,  Fourth  Department  May  26, 
1916.)  In  the  matter  of  the  application  of  the 
Grade  Crossing  Commissioners  of  the  Citr  of 
Buffalo  for  the  appointment  of  commiasionets 
of  appraisal  to  ascertain  the  compensatioii  to  be 
paid  to  the  owners  of  and  parties  interested  in 
lands  claimed  to  be  injured  by  cliange  of  grade, 
etc.,  and  claimed  to  be  owned  by  Peter  Hof  et 
al.  Proceeding  No.  98.  No  opinion.  Motioo 
for  reargument  made  by  Otis  Elevator  Company, 
denied  vrith  |10  costs.  See.  also,  153  N.  Y. 
Supp.  1117. 

GRE(K}RY  T.  BINGHAMTON  TRUST  CO. 
et  al.  (Supreme  Court,  Appellate  Division, 
Third  Department  September  21,  1915.)  Ac- 
tion by  William  M.  Gregory,  as  trustee  in  bank- 
ruptcy of  Charles  J.  Knapp  and  others,  a^nsc 
the  Bin^hamton  Trust  (jompany  and  another. 
No  opimon.  Motion  denied.  See,  alao,  154  N. 
Y.  Supp.  37& 

GREVB  et  al.  Appellants,  ▼.  GRAF.  Re- 
spondent (Supreme  Court,  AppellHte  Division. 
Second  Department  July  SO,  1915.)  Action 
by  Charles  A.  Greve  and  another  against  Fred 
Graf.  No  opinion.  Judgment  reversed,  and 
case  remitted  to  the  official  referee  to  make  ap- 

£ropriate   findings   of  fact  and  conclusions   of 
iw.    See,  also,  153  N.  Y.  Supp.  1118. 

GRIFFIN  Appellant,  ▼.  WHEATON.  Re- 
spondent (Supreme  Court,  Appellate  Division. 
Third  Department.  September  15,  15)1,5.)  Ac- 
tion by  George  Griffin  against  Armond  K.  Whea- 
ton.  No  opinion.  Settled.  See,  also,  1G6  Appw 
Div.  953,  151  N.  Y.  Supp.  1119. 

GRIFFIN  T.  WILLIAMS  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
July  9,  1915.)  In  the  matter  of  Gerald  S.  Grif- 
fin against  William  Williams  and  others.  No 
opinion.  Motion  denied.  Order  filed.  See: 
also,  153  N.  Y.  Supp.  926. 

OUCICER  V.  KOPP  et  aL  (Supreme  CV>ort 
Appellate  Division,  First  Department  July  9, 
1915.)  Action  by  Louise  Gucker  against  Anna 
Kopp  and  others.  No  opinion.  Motion  denied. 
with  $10  costs.  Order  filed.  See,  also,  152  N. 
Y.  Supp.  870. 
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GURNET  ▼.  OONNECnCUT  CAB  CO.  (two 
eases).  (Supreme  Court,  Appellate  Division, 
First  Department  July  9  1615.)  Action  by 
Mnry  F.  Garney  against  the  Connecticut  Cti) 
Company,  and  Edward  Gurney  against  the 
same.  No  opinion.  Motions  denied,  with  $10 
coKts.  Orders  filed.  See,  also,  168  K  ¥.  Supp. 
1118.  __,„ 

HAGEN  V.  CROSBY  CO.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
7,  1915.)  Action  hy  Louis  Hagen,  an  Infant, 
etc:,  against  the  Crosby  Company.  No  opinion. 
PlaintifTs  exceptions  sustained,  and  motion  for 
new  trial  granted,  with  costs  to  the  plaintiff  to 
abide  the  event.  Seld,  that  upon  the  evidence 
a  question  of  fact  was  presented  both  as  to  de- 
fendant's negligence  and  the  absence  of  plain- 
tiff's contributory  negligence. 

HALt,,  Respondent,  ▼.  ALLEMANTA  FIRE 
INS.  CO.  OFPITTSBDROH,  AppeUant.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment, June  0,  1915.)  Action  by  George 
W.  Hall  against  the  Allemania  Tin  Insurance 
Company  of  Pittsburgh. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.  Held  that,  in  addi- 
tion to  the  question  of  fact  submitted  to  the 
jury,  the  question  should  also  have  been  sub- 
mitted as  to  whether  the  adjuster  had  the  au- 
thority to  bind  the  company  by  promising  to 
pay  the  loss,  and  also  as  to  whether  there  was 
an  absolute  promise  upon  the  part  of  the  ad- 
juster to  pay  the  loss. 

HAMBURGER,  Respondent,  ▼.  GOIJO- 
STEIN,  AppeUant.  (Supreme  Court,  Appellate 
Division,  second  Department  July  30,  1915.) 
Action  by  Fred  Hamburger  against  Frank  Gold- 
stein. Ko  opinion.  Judgment  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  up- 
on authority  of  Kaufman  v.  Hopper,  151  App. 
Div.  28,  135  N.  X.  Supp.  363;  Prentice  v, 
Fargo,  53  App.  Div.  608,  65  N.  T.  Supp.  1114, 
affirmed  without  opinion  173  N.  Y.  59S  65  N. 
E.  1121;  and  Hoe  v.  Sanborn.  21  N.  T.  552, 
78  Am.  Dec.  163.  

HAMILTON,  County  Treasurer,  Respondent, 
V.  ERIE  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  June 
25,  1915.)  Action  by  Walter  G.  Hamilton, 
County  Treasurer,  etc.,  against  the  Erie  Rail- 
road Company.  W.  C.  Cannon,  of  New  York 
City,  for  appellant  H.  C.  Sihyth,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  Order  filed. 
See,  also,  154  N.  Y.  Supp.  1125. 

HAMILTON,  County  Treasurer,  v.  ERIE  R. 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  July  9,  1915.)  Action  by  Walter 
G.  Hamilton,  Count^  Treasurer,  etc.,  against 
the  Erie  Railroad  Company.  No  opinion.  Mo- 
tion denied,  with  $10  co.<)ts.  Order  filed.  See, 
also,  164  N.  Y.  Supp.  1126. 


HAMILTON  PIPE  WORKS,  Inc.,  ▼.  ZEI.T- 
MACHER.  Supreme  Court,  Appellate  Divi- 
sion, Second  Dei^rtment  July  30,  1915.)  Ac- 
tion by  the  Hamilton  Pipe  Works,  Incorporated, 
against  Roger  A.  Zeltmacher.  No  opinion.  The 
parties  hereto  having  stipulated  in  open  court 
that  this  case  may  be  disposed  of  by  a  court 
of  four,  the  decision  is  as  follows :  Judgment 
modified  so  as  to  conform  strictly  with  the  find- 
ings of  the  court,  and  as  so  modified  affirmed, 
without  costs.  Settle  order  before  the  Presid- 
ing Justice.    See,  also,  166  App.  Div.  931,  150 

N.  Y.  Supp.  idea. 

HANNA  et  al^Respondents,  v.  FLORENCE 
IRON  CO.  OF  WISCONSIN,  Aroellant  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment July  7,  1916.)  Action  by  Dan  R. 
Hanna  and  others,  copartners  as  trustees^  etc., 
against  the  Florence  Iron  Company  of  Wiscon- 
sin. No  opinion.  Judgment  and  order  affirmed, 
with  costs. 

HARBECK,  Respondent,  v.  HARBECK.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  July  30,  1915.)  Action 
by  William  H.  Harbeck  against  Kate  A.  Har- 
beck.  No  opinion.  Interlocutory  judgment  (in 
87  Misc.  Rep.  420,  149  N.  Y.  Supp.  791)  af- 
firmed, with  costs. 

HARTNETT,  He8p<»dent,  v.  THOMAS  J. 
STEEN  CO.,  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
July  1,  1915.)  In  the  matter  of  the  claim  of 
Daniel  J.  Hartnett,  for  compensation  under  the 
Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67),  against  the  Thomas  J.  Steen  Company, 
employer,  and  others,  insurance  carrier.  No 
opinion.  Motion  denied.  See,  also,  153  N.  Y. 
Supp.  1119.  

HECIiA,  Respondent,  r.  SIMONSON  et  aL, 
Appellants.  (Supreme  Conrt,  Appellate  Divi- 
sion, First  Department.  July  9,  1915.)  Action 
by  Louise  Hecia  against  Leo  B.  Bimonson  and 
others.  J.  Frankenheimer,  of  New  York  City, 
for  appellants.'  H.  Siegrist,  of  New  York  City, 
for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  dissent 

HELGAR  CORPORATION,  Appellant  v. 
WARNER'S  FEATURES,  Inc.,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  36,  1915.)  Action  by  the  Hel- 
gar  Corporation  against  the  Warner's  Features, 
Incorporated. 

PER  CURIAM.  Jadgment  modified  by  in- 
creasing the  amount  of  damages  recoverable  by 
the  additional  amount  of  $2,000,  in  accordance 
with  the  referee's  finding  of  fact  XV :  and  as 
so  modified  unanimously  affirmed,  with  costs 
and  disbursements  to  the  appellant  We  think 
this  amount  is  part  of  the  contract  compensa- 
tion for  work  actually  done  by  the  plaintiff,  and 
not  a  part  of  the  prospective  profits  under  the 
entire  contract 
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HENDRICKSdN,  Kespondent,  v.  OtTLDE. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  July  30,  1915.)  Ac- 
tion by  George  C.  Rendrickson  against  Jacob 
Guide.  No  opinion.  Judgment  and  order  of 
the  County  Court  of  Suffolk  County  unanimous- 
ly affirmed,  with  costs. 

In  re  HERMANN.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  25, 
1915.)  In  the  matter  of  Ma^alena  Hermann 
(or  Herman),  deceased.  No  opinion.  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellants  comply  with  terms  stated  in  order. 
Order  filed.  See,  also.  87  Misc.  Rep.  476,  150 
N,  Y.  Supp.  118;   154  N,  I.  Supp.  957. 

HBRRMAN  v.  JEFPB  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  30,  1915.)  Action  by  James  S.  Herrman 
against  Jeannette  O.  Jeffe  and  others;  Alfred 
J.  Moisant,  appellant 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

STAPLETON,  J.,  dissents. 

HICKEY  V.  REED.  (Supreme  Court,  Appel- 
late Division,  First  Department  Jane  25, 
1915.)  Action  by  Josephine  Hicfcey  against 
Latham  G.  Reed.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  without  costs.    Order  filed. 


HINMAN  Appellant,  v.  FOSTER-SCOTT 
ICE  CO.,  Respondent  (Supreme  Court  Ap- 
pellate Division,  Third  Departmeni.  September 
21,  1915.)  Action  by  William  F.  Rinman,  doing 
business  in  the  city  of  Albany,  under  the  firm 
name  and  style  of  W.  C.  Saxton  &  Co.,  against 
the  Foster-Scott  Ice  Company.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


HIRSHFELD  ▼.  OWNERS'  STANDARD 
REALTY  CORPORATION  et  al.  (Supreme 
Court,  Appellate  IMvision,  First  Department 
July  9,  1915.)  Action  by  MoUie  Hirshfeld 
against  the  Owners'  Standard  Realty  Corpora- 
tion and  others.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


HOLZMAN  et  al..  Appellants,  v.  HAGEMAN 
&  CO.  OF  NEW  YORK  et  al.,  Respondents. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  9,  1915.)  Action  by  Jacob 
Holzman  and  otherB,  as  trustees,  etc.,  against 
Hageman  &  Co.  of  New  York  and  others.  A. 
T.  Sobarps,  of  New  York  City,  for  appellants. 
S.  P.  Anderton  and  T.  W.  Foster,  both  of  New 
York  City,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 

HOTTENROTH  v.  CITY  OF  NEW  YORK 
et  al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  30,  1915.)  Action  by 
Charles  G.  Hottenroth  against  the  City  of  New 
York  and  another:  East  River  Terminal  Rail- 
road, appellant  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


houseman;  Respondent,  y.  NEW  YORK 
CENT.  A  H.  R.  R.  CO.,  AppeUant  (Action  Na 
1).  (Supreme  Court  Appellate  Divisicni,  Fourth 
Department  May  29,  1915.)  Action  by  George 
A.  Houseman  against  the  New  York  Central  ft 
Hudson  River  Railroad  Company. 

PER  CURIAM.  Order  affirmed,  without 
costs  of  this  appeal  to  either  party.  Held  that 
while  the  moving  affidavits  apparently  do  not 
state  facts  upon  which  an  order  for  an  open 
commission  should  have  been  granted,  yet  in 
view  of  the  laches  of  the  defendant  and  the 
correspondence  between  the  attorneys  for  the 
respective  parties,  read  upon  the  application 
herein,  and  the  further  fact  that  the  commis- 
sions have  been  executed,  the  order  shoold  be 
affirmed.     See,  also,  154  N.  Y.  Supp.  1126. 


HOUSEMAN,  Respondent  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  AppeUant  (Action  No. 
2).  (Supreme  Court  Appellate  Division,  Foorth 
Derartment.    May  29,  1915.)    Action  by  George 

A.  Houseman  against  the  New  York  Central  Ic 
Hudson  River  Railroad  Company.  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.  Held 
that  the  moving  papers  do  not  show  the  neces- 
sity for  an  open  commission,  nor  were  adequate 
terms  imposed.  See,  also.  Sullivan  y.  Taintor 
Mfg.  (3o.,  144  App.  Div.  797,  129  N.  Y.  Supp. 
598,  and  cases  there  cited.  See,  also,  154  N.  X. 
Supp.  1126.  

HUBER,  Appellant  v.  CONEY  ISIxAND  & 

B.  R.  CO.,  Respondent  (Supreme  Oonrt,  Av- 
pellate  Division,  Second  Department  July  30, 
1915.)  Action  by  John  Huber,  Jr.,  against  tin 
Coney  Island  &  Brooklyn  Railroad  Company. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  on  the 
ground  that  the  evidence  tended  to  establish : 
(1)  That  Noseworth^  was  defendant's  superin- 
tendent, whose  principal  duty  was  that  of  super- 
intendence; (2)  that  tie  was  negligent  in  a  mst- 
ter  of  superintendence  In  directing  the  use  of  the 
process  of  ramming  down  the  partly  cut  posts 
instead  of  using  a  long  rope  to  puU  tiiem  down ; 
(3)  that  such  negligent  act  was  a  proximate 
cause  of  the  accident;  and  further  (4)  that 
plaintiff  was  free  from  contributory  negligence: 
and  also  because,  on  the  evidence  showing  that 
plaintiff  objected  to  the  method  used  and  was  by 
the  superintendent  practically  assured  of  its 
safety  and  directed  to  continue  its  use,  the  issue 
of  assumption  of  risk  was,  even  in  the  end.  for 
the  jury  and  not  for  the  trial  oonrt  to  decide. 

HUNT,  Respondent  v.  VILLAGE  OF  OTE- 
GO,  Appellant  (Supreme  Court,  Appelate  Di- 
vision, Third  Department.  July  1,  1915.)  In 
the  matter  of  the  application  of  Frank  W.  Hunt 
against  the  Village  of  Otego,  for  the  appoint- 
ment of  commissioners  and  assessment  of  dam- 
ages. No  opinion.  Order  nnaoimously  affirmed, 
with  costs.  See,  also,  160  App.  Div.  168.  145 
N.  Y.  Supp.  495.       

In  re  HUNTER.  (Supreme  Court,  Appellate 
Division,  Fourth  Department    July  7, 1815.)    la 
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the  matter  of  th«  final  aoconnting  of  Mary  Eva 
Grier  Hunter,  aa  executrix  of  James  S.  Patter- 
son, deceased. 

PER  CURIAM.  Decree  affirmed,  without 
costs.  Held:  (1)  That  the  evidence  supports 
the  finding  of  the  Surrogate  that  there  was  an 
assignment  and  trsnsfer  by  the  testator  to  the 
executrix  of  the  property  in  controTersy,  and  a 
delivery  by  him  to  her  of  an  instrument  in  writ- 
ing executed  by  him  under  seal,  accompanied  by 
the  certificates  of  stock  and  other  evidences  of 
title  <4  the  property;  and  that  the  transaction 
amounted  to  a  completed  gift,  inter  vivos.  (2) 
That  the  Surrogate  was  authorized  to  determine 
the  question  of  ownership  of  the  property  upon 
the  judicial  accounting  herein.  (3)  That  the 
contestants  having  objected  to  the  account  of  the 
executrix,  contencnng  that  the  property  in  ques- 
tion bekoged  to  the  testator  at  the  time  oi  his 
death  and  was  a  pert  of  the  assets  of  his  estate, 
and  that  the  account  of  the  executrix  should  be 
surcharged  with  the  value  thereof,  the  burden 
of  proof  was  upon  the  contestants  to  establish 
their  contention.  (4)  That  the  omission  to  stamp 
the  documents  at  the  time  of  the  execution  and 
delivery  thereof,  as  required  by  the  federal  War 
Revenue  Act  of  1898  (Act  June  18, 189«,  c.  448, 
30  Stat  448),  did  not  necessarily  have  the  effect 
to  make  delivery  thereof  incomplete,  althongh  a 
proper  circumstance  to  be  considered  upon  the 
question  as  to  whether  there  was  a  deliver? ; 
that,  in  the  absence  of  intent  to  evade  the  pro- 
visions of  the  Revenue  Act,  the  omission  to 
stamp  the  documents  does  not  invalidate  the 
transaction  or  affect  the  title  of  the  donee,  the 
United  States  Internal  Revenue  stamps  bavin; 
been  thereafter  supplied;  affixed  and  canceled. 
(5)  That  the  executrix  is  not  entitled  to  recover 
the  costs  and  expenses  Incurred  in  determining 
her  title  to  the  property,  beyond  the  taxable 
costs.  (6)  Both  parties  having  appealed,  neither 
should  have  costs  of  the  appeal. 

In  re  HTDE.  (Supreme  Court,  Appellate  Di- 
vision, Second  Deportment.  July  30,  1915.) 
In  the  matter  of  the  application  of  Emery  James 
Hyde  for  admission  to  the  bar.  No  opinion. 
Application  granted.  See,  also,  152  N.  T.  Supp. 
1119.  ^^^ 

lANNITTI,  Appellant,  v.  BROCCOLO,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  19,  1915.)  Action  by 
Rocco  lannitti,  as  administrator,  etc.,  against 
Lorenzo  Broccolo. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with 
$10  costs,  without  prejudice  to  a  renewal  of  the 
motion  upon  proper  papers.  Held  that  the  mov- 
ing affidavits  are  not  sufficient  to  authorize  the 
Older  changing  the  venue  for  the  convenience  of 
witnesses,  lor  the  reason  that  they  do  not  show 
that  the  persons  named  as  witnesses,  or  any  of 
them,  will  testify  to  any  fact  material  to  the 
issrue. 

INTERNATIONAL  TRT'ST  CO.  v.  GOW  et 
al.  (Si\preme  Court,  Appellate  Division,  First 
Department.  July  9,  1915.)  Action  by  the  In- 
ternational   Trust    Company    against    William 


Gow  and  others.    No  opinion.    Motion  (ranted, 
without  costs.    Settle  order  on  notice. 

lORIO  V.  PICCINI  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  June  25, 
1915.)  Action  by  Antonio  lorlo  against  Pns- 
quale  Piccini  and  others.  No  opinion.  Motion 
to  dismiss  appeal  granted,  with  $10  costs,  unless 
appellants  comply  with  terms  stated  in  order.  ' 
Order  filed. 

JACKSON.  Respondent,  v.  STRONG,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  7,  1915^  Action  by 
Fred  S.  Jackson  against  Charles  W.  Strong,  im- 
pleaded with  others.  No  opinion.  Judgment 
affirmed,  with  costs.  See,  also,  154  N.  T.  Supp. 
886.  

JACOBS,  Appellant,  v.  B.  W.  EDWARDS  & 
SON,  Respondent  (Supreme  Court,  Appellate 
Division,  Fourth  Department  July  7,  1915.) 
Action  by  Olga  Jacobs  against  E.  W.  Edwards 
&  Son. 

PER  CURIAM.  Judgment  modified  by  strik- 
ing out  the  provision  denying  a  new  trial,  and  in 
lieu  thereof  inserting  a  provision  that  a  new 
trial  be  granted,  in  the  Municipal  Court  of 
Rochester,  to  be  had  on  the  21st  day  of  July, 
1915,  at  10  a.  m.,  and  as  so  modified  the  judg- 
ment is  affirmed,  without  costs  of  this  appeal  to 
either  party.  Held  that  while  the  evidence  tend- 
ing to  establish  plaintifTs  ownership  of  the  gar- 
ment, the  recovery  of  which  is  sought  in  this 
action,  is  neither  convincing  nor  satisfactory,  it 
does  yet  present  a  question  of  fact  which  should 
be  again  passed  upon  in  ^  new  trial  which  is 
now  directed. 

JAQUISH  T.  KELLY  et  al.  (Supreme  Court, 
Appellate  Division,  Third  Department.  Septem- 
b^  16,  1915.)  Action  by  George  L.  Jaquisb 
against  George  W.  Kelly  and  others.  No  opin- 
ion.  Motion  denied.  See,  also,  155  App.  Div. 
884,  139  N.  Y.  Supp.  1128;  166  App.  IHv. 
902,  151  N.  Y.  Supp.  1122;  168  App.  Div.  523, 
153  N.  Y.  Supp.  114^ 

JEFFREY,  Appellant,  v.  H.  W.  MILLER, 
Inc.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  30,  1915.) 
Action  by  Thomas  Jeffrey  against  H.  W.  Miller, 
1  ncorporated. 

PER    CURIAM.     Judgment    affirmed,    with 
costs. 
JENKS,  P.  J.,  and  STAPLBTON,  J.,  dissent 

JERRED,  Respondent  v.  OSWEGO  CONST. 
CO.,  Inc.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  28, 
1915.)  Action  by  Leroy  Jerred  against  the 
Oswego  Construction  Company,  Incorporated. 
No  opinion.  Motion  for  leave  to  appeal  (153 
N.  Y.  Supp.  1121)  to  Court  of  Appeals  denied, 
with  $10  costs. 

JOHNSON  V.  HEDDEN  CONST.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
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ment.  Jnoe  25,  1915.)  Actioh  by  Charle*  John- 
80D  against  the  Hedden  Construction  Company. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
unless  appellant  comply  with  terms  stated  in 
order.    Order  filed. 

JOHNSON  V.  WARD.  (Supreme  Court,  Ap- 
'Pellate  Dividon,  First  Department  June  25, 
1915.)  Action  by  Joseph  Johnson  against 
George  O.  Ward.  No  opinion.  Application  de- 
nied, with  $10  costs.    Order  signed. 


JOHNSTON,  Respondent,  t.  UNIVERSAL 
MOTOR  TRUCK  CO.,  Appellant,  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  9,  1915.)  Action  by  John  C.  John- 
ston against  the  Universal  Motor  Truck  Com- 
pany, impleaded  with  others.  E.  C.  Sherwood, 
of  New  York  City,  for  appellant.  E.  D.  Webb, 
of  New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Order 
filed. 

JONATHAN  RING  &  SON,  Inc.,  ▼.  WIN- 
OLA  WORSTED  YARN  CO.  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  80,  1915.)  Action  by  Jonathan  Ring  & 
Son,  Incorporated,  against  the  Winola  Worsted 
Yam  Company  and  others ;  Manufacturers'  Na- 
tional Bank  of  Brooklyn,  appellant.  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  remitted  to  the  Special  Term, 
Mr.  Justice  Kelly  presiding,  to  be  heard  and 
determined  upon  the  merits ;  upon  authority  of 
VenHmiglia  v.  Eichner,  213  N.  Y.  147,  107  N. 

E.  4a 

JONES,  Respondent,  v.  POST  et  alv  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
First  Department  June  25,  1915.)  Action  by 
Frances  D.  Jones,  also  known  as  Frances  D. 
Key,  against  W.  Kintzing  Post  and  others.  H. 
B,  Tibbetts,  of  New  York  City,  for  appellants. 

F.  C.  Scofield,  of  New  York  City,  for  respond- 
ent 

PER  CURIAM.  Order  modified  by  requiring 
that  plaintiff  make  the  complaint  more  definite 
and  certain  in  respect  to  the  requirement  asked 
for  in  paragraph  3(b)  of  the  notice  of  motion, 
namely,  by  stating  the  title  of  and  the  names 
of  the  parties  to  the  proceedings  referred  to  in 
paragraph  second  of  the  complaint,  and  the  date 
when  the  defendants  are  alleged  to  have  caused 
said  proceedings  to  be  instituted ;  and  as  so 
modified  affirmed,  without  costs.  Settle  order  on 
notice; 

J.  P.  KEPNBR  00.  V.  CADY.  (Supreme 
Court  Appellate  Division,  First  Department 
June  25,  1915.)  Action  by  the  J.  P.  Kepner 
Company  against  Howard  E.  Cady.  No  opinion. 
Application  denied,  with  $10  costs.  Order 
signed. 

KAGELMACHBR,  Respondent  v.  INTER- 
NATIONAL RY.  CO.  ot  al..  Appellants.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment    July   7,    1915.)      Action    by    John 


Kagelmaeher  against  the  Intematioiial  Baflway 

Company  and  Eirie  Railroad  Company.  No 
opinion.  Motion  of  defendant  International  Ry. 
Co.  for  leave  to  appeal  to  Court  ot  Appeals 
denied,  with  $10  costs. 

KANE,  Respondent  ▼•  ERIE  It.  CO.,  Ap- 
pellant (Supreme  Courts  Appellate  Division. 
Fourth  Department  July  7.  1915.)  Action  by 
Thomas  Kane  against  the  Erie  Railroad  Com- 
pany. 

PER  CURIAM.  Jadgmeat  and  order  affini»- 
ed,  with  costs. 

FOOTS,  J.,  dissents. 

KAPLAN,  Respondent,  T.  7ACKSON,  Ap- 
pellant (Supreme  Court,  Appellate  DiTision, 
Fourth  Department  May  26,  1916.)  Action 
by  Isaac  Kaplan  against  Sarah  Jacksm. 

PER  CURIAM.  Judgment  affirmed,  irith 
costs. 

FOOTER  J.,  dissents. 


KAPP  et  aL  v.  BALM  BROS.  CO.  (Su- 
preme Court,  Appellate  Division,  Fint  Depiart- 
ment  July  9,  1915.)  Action  by  Joseph  A. 
Kapp  and  others  against  the  Balm  Brothers 
Company.  No  opinion.  Application  denied, 
with  $10  costs.    Order  signed. 

In  re  KAZMIERCZAK  et  aL  (Supreme 
CourtjAppellate  Division,  Fourth  Department 
May  29,  1915.)  In  the  matter  of  the  applica- 
tion of  Michael  Kazmierczak  and  others,  appel- 
lants, for  an  investigation  of  certain  elections 
of  trustees  of  the  Polish  Roman  Catholic 
Church  of  the  Holy  Mother  of  the  Rosary  irf 
Buffalo,  and  others,  respondents.  No  opinion. 
Appeals  dismissed,  without  costs,  upon  stipu- 
lation filed. 

KELCHINSKY,  Respondent  ▼.  MONKKN 
KRAUS  REAI/TY  &  CONSTRUCTION  CO, 
Appellant  (Supreme  Court  Appellate  Division. 
Second  Department  July  SO,  1915.)  Action 
by  Simon  Kelchinsky  against  the  Monken  Krans 
Realty  &  Construction  Company. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Court  of  Kings  County  affirmed,  with 
costs. 

THOMAS,  J.,  dissents. 

KELLAS  V.  SULLIVAN  et  aL  (Supreme 
Court  Appellate  Division,  Third  Department 
September  21,  1915.)  Action  by  Le  Roy  M. 
Kellas,  as  trustee  in  bankruptcy  for  Patrick  J. 
Murtaugh,  against  John  J.  Sullivan  and  an- 
other.   No  opinion.    Motion  granted. 

KEL8EY  SMITH  ft  CO.  t.  WBJSTER- 
MANN  et  al.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  July  30,  1915.)  Ac- 
tion by  Kelsey  Smith  &  Co.  against  Looia  A. 
Westermann,  Aaron  T.  Doty,  and  others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  ia 
as  follows:  Decision  and  Judgment  modified 
so  as  to  reduce  the  finding  of  the  amount  of 
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plaintiff's  Hen  by  $425  hdd  by  McKinley,  and 
as  so  modified  affirmed,  without  costs.  The 
seventh  conclusion  of  law  in  the  proposed  con- 
clusions of  law  is  reversed.  Let  the  order  show 
findings  in  accordance  with  this  determination. 

KBNNEY  V.  NEW  YORK  EYS.  CO.  (Su- 
preme Court,  Appeliate  Division,  First  Depart- 
ment. July  9,  1916.)  Action  by  Michael  Ken- 
ney  against  the  New  York  Railways  Company. 
No  opinion.  Application  denied,  with  $10  costs. 
Order  signed.    See,  also,  154  N.  Y.  Supp.  151. 

KETOHDM,  Respondent,  v.  KETCHUM, 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department.  June  25,  1915.)  Action  by 
Ada  B.  Ketchum  against  Everett  P.  Ketchum. 
EX  P.  Ketchum,  of  New  York  City,  for  appel- 
lant. G.  W.  VSTiiteside,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

KEYBS,  Respondent,  t.  liBSTBRSHIRB 
HEIGHTS  REALTY  CO.  et  al.,  Appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment.. July  1,  1915.)  Action  by  Cora  W. 
Keyes  against  the  Lestersbire  Heights  Realty 
Company  and  another.  No  opinion.  Order  af- 
firmed, with  costs,  with  usual  leave  to  defend- 
ant to  withdraw  demurrer  and  answer  upon 
payment  of  costs  in  this  court  and  in  the  court 
below. 

KLEIN,  Respondent,  v.  BROOKLYN,  Q.  C. 
&  S.  K.  CO..  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  30, 
1915.)  Action  by  Sussman  Klein  against  the 
Brooklyn,  Qneens  County  &  Suburban  Railroad. 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 


KUXIK,  Respondent,  v.  JAMBS  STEWART 
&  CO.,  Inc.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Diepartment.  May  29, 
1915.)  Action  by  George  W.  Klock  against 
James  Stewart  &  Company,  Incorporated. 

PER  CURIAM.  Order  modified  by  directing 
plaintiff  to  furnish  a  bill  of  particulars,  stating: 
(1)  The  particulars  of  his  claim  as  to  the  na- 
ture and  extent  of  the  alleged  internal  injuries, 
of  the  disorder  of  the  kidneys,  and  of  the  inju- 
ries to  the  back  and  spine ;  and  (2)  the  particu- 
lars as  to  the  amount  of  expenses  already  in- 
curred by  him  for  medical  attention,  treatment, 
and  care.  Same  to  be  furnished  on  or  before 
June  8,  1915.  And  as  so  modified  the  order 
is  affirmed,  without  costs  of  this  appeal  to  ci- 
ther party. 


In  re  KNAPP  &  FRBNCJH,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  9,  1915.)  In  the  matter  of  Knapp  & 
French,  Incorporated.  No  opinion.  Motion 
granted.    Settle  order  on  notice. 

KORN0BT8  ▼.  FORSTBR.-  (Supreme  Court, 
Appellate  Division,  First  Department  June  25, 
l9l5.)  Action  by  Sophia  Kornobis,  an  infant 
etc.,  against  Caroline  Forster.  No  opinion. 
Motion   to  dismiM  appeal   grantedi   with  .$10 


costs, -unless  appellant  comply  vifh  terms  stat- 
ed in  order.    Order  filed. 

LAMPHBRB,  Respondent,  v.  HERBERT, 
Appellant  (Supreme  Court  Apnellate  Division, 
Fourth  Department  May  19,  1915.)  Action  by 
W.  Merton  Lamphere  against  Leo  J.  Herbert 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

LANDES,  Respondent,  y.  lANDES,  Appel- 
lant (Supreme  Court  Appellate  Division, 
First  Department  July  9,  1915.)  Action  by 
Augusta  Landes  against  Leonard  Landes.  C- 
Goldzier,  of  New  York  Ci^  for  appellant  H. 
M.  Phillips,  of  New  York  City,  for  respondent 

PER  CURIAM.  Order  reversed,  and  motion 
denied,  without  costs,  on  the  authority  of  Pow- 
ers V.  Powers,  33  App.  Div.  126,  53  N.  Y.  Supp. 
346:  Gruhe  v.  Grube,  65  App.  Div.  239,  72  N. 
Y.  Supp.  529;  Randolph  v.  Field,  165  App. 
Div.  279,  150  N.  Y.  Supp.  822. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  dissent 
upon  the  ground  that,  the  defendant  having  fail- 
ed to  live  up  to  hia  a^reepent,  the  plaintiff 
was  then  entitled  to  maintain  an  action  for  a 
separation  and  to  apply  for  alimony.  Order 
filed.  

LANDON,  Respondent,  y.  PENNSYLVANIA 
R.  (X).  et  al.,_  Appellants.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  26, 
1915.)  Action  by  Innes  Landon  against  the 
Pennsylvania  Railroad  Company  and  another. 
No  opinion.  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 

LANE  ▼.  LION  BREWERY  CO.  OF  NEW 
YORK  CITY.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  July  9,  1915.)  Ac- 
tion by  Mat:^aret  Lane,  as  administratrix, 
against  the  Lion  Brewery  Company  of  New 
York  City.  No  opinion.  Motion  denied,  with 
$10  costs.  Order  filed.  See,  also,  153  N.  Y. 
Supp.  1123. 

LANB,  Appellant,  t.  MYERS  et  aL,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  80,  1915.)  Ac- 
tion by  Margaret  Lane  against  E^ith  A.  Myers, 
individually  and  as  executrix,  etc.,  of  Mary 
Jane  Topping,  deceased,  and  another. 

PE3R  CURIAM.  Judgment  reversed,  with 
costs;  and  upon  the  facts  found  by  the  trial 
court  the  conclusion  of  law  is  made  here  that 
the  deed  by  the  executrix  defendant  to  the  oth- 
er defendant,  her  son,  in  part  payment  of  her 
Individual  indebtedness  to  him,  was  construc- 
tively fraudulent  and  unauthorized  by  the  pow- 
er of  sale  in  the  will,  and  therefore  must  be  set 
aside  as  invalid;  and  that  judgment  in  favor 
of  tbe  plaintiff  and  against  the  defendant  ac- 
cordingly, with  costs  and  disbursements,  be  di- 
rected. 


liANO  v.  HUDSON  &  M.  R.  OO.  (Supreme 
Court,  '  Appellate  Division,  First  Department 
July  9,  l9l5.)    Action  by  Isidore  Lang. against 
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the  Hudson  de  Maithattan  Railroad  Company. 
No  opinion.  Application  granted.  Order 
signed. 

LANGDON,  Respondent,  v.  ENRIGHT,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourtii  Department  May  26,  1915.^  Action 
by  W.  -Harry  Langdon  against  Carrie  B.  Bn- 
rigbt  No  opinion.  Judgment  and  order  af- 
firmed, witti  coats. 

IjA  PRirB,  Respondent,  v.  HENRY,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourti  Department  July  7,  1915.)  Action  by 
Matilda  La  Prife  against  Fred  W.  Henry.  No 
oi>inion.  Appeal  dismissed,  without  costs,  upon 
stipulation  med. 

In  re  LEVIEN.  (Supreme  Court,  Appellate 
Division,  First  Department  June  25,  1915.) 
In  the  matter  of  Douglas  A.  Levien,  an  attor- 
ney. No  opinion.  Application  denied.  Settle 
order  on  notice.  See,  also,  165  App.  Div.  883, 
151  N.  Y.  Supp.  279. 


LEVINS  V.  PHILLIPS  et  aL  (Supreme 
■Court,  Appellate  Division,  First  Department 
July  9,  1915.y  A^ion  by  John  F.  Levins 
against  Moses  Phillips  and  others.  No  opinion. 
Application  denied,  with  $10  costs.  Order  sign- 
ed. See,  also,  90  Misc.  Rep.  393,  152  N.  Y. 
Supp.  1025. 


LBIVY,  Appellant,  v.  ALLISON  et  al.,  Re- 
spondents, et  al  (Supreme  Court,  Appellate 
Division,  First  Department  June  25,  1915.) 
Action  by  Charles  E.  Levy  against  William  O. 
Allison  and  others,  impleaded  with  others.  H. 
B.  Twombly,  of  New  lork  City,  for  appellant. 
E.  H.  Green,  ot  New  York  City,  for  respond- 
ents. No  opinion.  Judgment  a£Snned,  with 
costs.    Order  filed. 

LEVY,  Respondent  v.  MORRIS  &  CO.,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  July  30,  1915.)  Action 
by  Moses  Levy  against  Morris  &  Co.  No  opin- 
ion.   Motion  denied,  without  costs. 

LEVY  T.  ROBERT  KBSSLER  JUBAl/rZ 
CO.,  Inc.,  et  al.  (Supreme  Court,  Appellate  Di- 
vision, llrst  Department  June  25,  19150  Ac- 
tion by  E)phraim  B.  Levy  against  tlie  Robert 
Kessler  Realty  Company,  Incorjwrated,  and  oth- 
ers ;  Katharine  H.  Schaeffler  and  others,  appel- 
lants. J.  L.  Wells,  of  New  York  City,  for  ap- 
pellants. T.  Baumeister,  of  New  York  City,  for 
respondent  No  opinion.  Order  reversed,  with- 
out costs,  and  motion  granted,  without  preju- 
dice to  any  proceedings  already  had  in  the  ac- 
tion.   Order  filed. 

LEWIS,  Appellant,  v.  AUBURN  PUB.  CO., 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  July  7,  1915.)  Ac- 
tion by  George  A.  Lewis  against  the  Auburn 
Publishing  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


LEWIS,  Appellant,  t.  FARLEY,  State  Ex- 
cise Com'r,  Respondent  (Supreme  Conrt,  Ap- 
pellate Division,  Second  Department  July  30, 
1915.)  Action  by  William  Lewis  against  Wil- 
liam W.  Farley,  as  State  Commissioner  of  Ex- 
cise. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

LOBSITZ  v.  a  LISSBER6ER.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  9,  1915.)  Action  by  Maurice  Lob- 
sitz  against  the  £3.  Lissberger  Company.  No 
opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  to  resettle  order 
granted,  with  $10  costs,  on  the  authority  uf 
Bacharach  v.  American  Union  Realty  Co.,  163 
App.  Div.  940,  148  N.  Y.  Supp.  UOt  Order 
filed.     See,  also,  154  N.  Y.  Supp.  556. 

In  re  LORD'S  WILL.  (Suprane  Coart.  Ap- 
pellate Division,  Second  Department.  July  30, 
1915.)  In  the  matter  of  the  probate  of  paper 
writing  purporting  to  be  the  last  wili  and  testa- 
ment of  Theodore  A.  Lord,  deceased.  Anna  Di 
Hunsdon,  as  administratrix,  etc,  and  others, 
appellants;  Uegenie  M.  Ferrer,  etc.,  req^nd- 
ent. 

PER  CURIAM.  Order  of  the  Sarrogate's 
Court  of  Westchester  County,  denying  motioo 
for  resettlement,  reversed;  order  of  April  23, 
1915,  modified  as  proposed  by  the  appellants  on 
their  motion  for  resettlement;  and  as  so  modi- 
fied affirmed,  without  costs  of  this  appeal  to  any 
party.  See  Matter  of  Hamilton,  76  Hun.  200,  :!7 
N.  Y.  Supp.  813 ;  Matter  of  Bitter,  154  N.  Y. 
Supp.  975 :  Matter  of  Comins,  8  Aw.  Div.  492. 
41  N.  Y.  Supp.  323.  See,  also,  90  Misc.  Bep. 
222,  154  N.  Y.  Supp.  302. 

LOWE,  Respondent,  ▼.  ATKINSON,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  July  SO,  1915.)  Action  by 
Helen  M.  Lowe,  an  infant  by  Rosanna  Lowe, 
her  guardian  ad  litem,  against  Paul  R.  Atkin- 
son. No  opinion.  Judgment  and  order  of  the 
County  Court  of  Kings  County  unanimoosly  af- 
firmed, with  costs. 

LUCAS,  Appellant,  t.  BODGE,  Respondent 

(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment July  7,  1915.)  Action  by  George  M. 
Lucas  against  Robert  M.  Hodge.  No  opinion. 
Order  affirmed,  with  costs. 

LUTKINS,  Respondent,  v.  LUTKtNS.  Appel- 
lant (Supreme  Court,  Appellate  Diviaioo,  Third 
Department  July  1,  1915.)  Action  by  Mary 
Lutkins  against  Theodore  L.  Lutkins,  Sr.  No 
opinion.  Judgment  and  order  (85  Misc.  Bep. 
148,  148  N.  Y.  Supp.  174)  unanimously  affirm- 
ed, witli  costs.  See,  also,  163  App.  Div.  887, 
147  N.  Y.  Supp.  1124. 

LYNN  V.  BUSHNEI^.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  July  30, 
1915.)  Action  by  Wauhope  Lynn  against  Een 
D.  Bushnell ;  the  City  of  New  York  and  others, 
appellants.  No  opinion.  The  parties  hereto 
hatinc  stipulated  in  open  court  tiiat  this  case 
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may  be  disposed  of  by  a  eonrt  of  four,  the  deci- 
Bion  ia  as  follows:  Judgment  affirmed,  with 
costs. 

LYON,  Respondent,  v.  CITY  OF  SALAMAN- 
CA, Appellani:.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  Slay  26,  1915.) 
Action  by  Lorenda  Lyon  against  the  City  of 
Salamanca.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

MACHAWIOZ  v.  HOEBLTNG  CONST.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment  July  &,  1915.)  Action  by  Joseph 
[achawicz  against  the  Koebling  Construction 
Company.  No  opinion.  Application  denied, 
with  $10  costs.    Order  signed. 

McCADDON  V.  MEXICAN  NAT.  PACK- 
ING CO.,  Limited.  (Supreme  Court,  Appellate 
Division,  First  Department  Jane  25,  1915.) 
Action  by  Joseph  T.  McOaddoD  against  the  Mex- 
ican National  Packing  Company,  Limited.  No 
opinion.  Motion  to  dismiss  appeal  .(in  153  N. 
Y.  SupiK  1126)  granted,  with  $10  costs.  Order 
filed. 

McCarthy,  AppeUant,  T/  CITY  OF  FUL- 
TON, Respondent.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  19,  1915.) 
Action  by  Josephine  6.  McCarthy  against  the 
City  of  Fulton.  No  opinion.  Motion  for  re- 
argument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 

McCORMICE  T.  JACKSON.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  25,  1915.)  Action  by  Nellie  McCormick 
against  George  T.  Jackson.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 

McCRYSTAL  t.  WFLLE3R.  (Supreme  (}onrt. 
Appellate  Division,  First  I>epartment  June 
25,  1916.)  Action  by  Wm.  J.  P.  MtCrvstal,  as 
administrator,  against  George  B.  Weller.  No 
opinion.    Application  granted.    Order  signed. 

McCULLOtTQH,  Appellant,  t.  FISHER,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department  July  9,  1915.)  Action  by 
Matilda  McCulloagh  against  Louis  G.  Fisher, 
as  executor,  etc.  E.  R.  Leavitt,  of  New  York 
(^ty,  for  appellant.  W.  Harison,  of  New  York 
Ciity,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.    Order  filed. 


McDUFFEE.  Respondent,  ▼.  ROSSELL  et 
al..  Appellants.  (Supreme  (jourt.  Appellate  Di- 
vision, Fourth  Department  July  7,  19160 
Action  by  John  McDuffee  against  George  C. 
Rossell  and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

McGK)WAN  V.  EDWARD  J.  APPEJLL,  Inc., 
et  al.  (Supreme  Court,  Appellate  I>l\-ision, 
First  Department  July  9,  1916.)  Action  by 
John  McGowan  against  Edward  J.  Appdl,  In- 
corporated, impleaded  with  others.    No  opinion. 


At>pUcation    denied,    with    $10   costs, 
signed. 


Ordeif 


McINTYRB,  Respondent,  v.  BABBOTT,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  July  Sd,  1915.)  Action 
by  Gertrude  Margaret  Mclntyre,  an  infant,  etc., 
against  Frank  L.  Babbott  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
coats. 

McKEVITT,  Respondent,  v.'  SHERWTN  et 
al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  July  30,  1915.) 
Action  by  John  McKevitt,  as  administrator, 
etc.,  of  Joseph  McKevitt,  deceased,  against 
Abraham  Slierwin  and  another.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  witbi 
coats. 

McLEVY,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  30,  1015.)  Action  by  Charlotte  McLevy, 
as  administratrix.,  etc.,  of  Francis  H.  McLevy, 
deceased,  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

McMAHON,  Respondent  v.  ART  (X)LOR 
PRINTING  CO.,  AppeUant  (Supreme  Court, 
Appellate  Division,  First  Department  July  0, 
1915.)  Action  by  Andrew  McMahon  against 
the  Art  Color  Printing  Company.  C.  J.  Hecr- 
mance,  of  New  York  City,  for  appellant  F. 
X.  Sullivan,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 

McNAMARA  V.  EASTMAN  KODAK  CO.  et 
al.  (Supreme  CourtAppellate  Division,  Fourth 
Department.  May  26,  1915.)  Action  by  Irene 
McNamara,  as  administratrix,  etc.,  against  the 
Eastman  Kodak  Company  and  others. 

PER  CURIAM.  Plaintiff's  exceptions  over- 
ruled, motion  for  new  trial  denied,  with  costs, 
and  judgment  directed  for  the  defendants  upon 
the  nonsuit,  with  costs. 

LAMBERT,  J.,  dissenta;  R0B80N,  J.,  not 
sitting 

McQuillan,  Respondent  r.  EBERHARD 
FABER  PENCIL  CO.,  Appellant  (Supreme 
CiouTt,  Appellate  Division,  Second  Department. 
July  30,  1916.)  Action  by  Catherine  McQuil- 
lan, an  infant,  by  Mary  McQuillan,  her  guard- 
ian ad  litem,  against  the  Eberbard  Faber  Pen- 
cil Company.  No  opinion.  Judgment  and  or- 
der uaanimonsly  affirmed,  witb  costs. 

MADDOX.  Appellant,  v.  ERIE  R.  CO.,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Fourth  Department  June  9,  1915.)  Action 
by  Frank  B.  Maddox  against' the  Erie  Railroad 
Company.  No  oinnion.  Judgment  and  order 
reversed,  and  new  trial  granted,  with  costs  to 
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appellant  to  abide  event  Held  that  a  ques- 
tion of  fact  was  presented  as  to  wiiether  a 
proper  inspection  was  made. 

MAHER,  Appellant,  v.  ROWI/AND,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.  July  30,  1915.)  Action 
by  William  Maher,  an  infant,  by  Marg:aret  B. 
Maher,  hia  guardian  ad  litem,  against  Samuel 
Rowland. 

PER  CURIAM.  We  thinit  that  the  plaintiff 
made  out  a  prima  facie  case.  The  evidence,  how- 
ever, is  too  indefinite  to  sustain  the  award  of 
damages.  Judgment  dismissing  the  complaint 
reversed,  and  new  trial  granted ;  costs  to  abide 
the  event.  Order  modified  in  accordance  with 
these  views,  and  as  so  modified  affirmed,  withr 
out  costs.    Settle  order  before  Mr.  Justice  Rich. 


MALMAN  V.  BABCOCK  &  WILCOX  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment.  June  25,  1915.)  Action  by  Adolpb 
[alman  against  the  Babcoclc  &  Wilcox  Company. 
No  opinion.  Motion  to  dismiss  appeal  (in  165 
App.  Div.  984,  150  N.  T.  Sapp.  1095)  granted, 
with  $10  costs,  unless  appellant  comply  with 
terms  stated  in  order.     Order  filed. 

In  re  MANHATTAN  BRIDGE  IN  CITY  OF 
NEW  YORK.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  25,  1915.)  In 
the  matter  of  the  City  of  New  Yoric  in  re  Man- 
hattan Bridge ;  Charles  S.  Simpson  and  others, 
appellants.  No  opinion.  Order  affirmed,  with 
costa.    Order  filed. 

MANHATTAN,  RT.  CO.  v.  BOCKAB  et  aL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  25,  1915.)  In  the  matter  of 
the  Manhattan  Railway  (Company  against  An- 
etta  Bockar  and  others.  No  opinion.  Motion 
to  dismiss  appeal  denied,  without  costs.  Or- 
der filed. 

MARGULEVSKY,  Appellant  ▼.  GLICK- 
M.\N  et  aLj  Respondents.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June  25, 
1916.)  Action  by  Beny  Margulevsky  against 
Philip  S.  Glickman  and  others.  C.  H.  Levitt 
of  New  York  City,  for  appellant  P.  S.  Glick- 
man, of  New  York  City,  for  respondents.  No 
opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs.    Order  filed. 

MARQUART,  Respondent  v.  FARLEY  et  al., 
Appellants.  (Supreme  Court.  Appellate  Divi- 
sion, Fourth  Department  July  7,  1915.)  Ac- 
tion by  Clara  Marquart  against  William  H. 
Farley,  Deputy  Excise  Commissioner,  etc,  and 
others.  No  opinion.  Judgment  affirmed,  with 
cost& 

MASCHKH  V.  STINZING.  (Supreme  Court 
Appellate  Division,  Fii-st  Department  July  9, 
1915.)  Action  by  Wm.  O.  Maschke  against 
Frank  0.  Stinzing.  No  opinion.  Application 
<lenied,  with  $10  costs.     Order  signed. 


MATZENE,  Respondent  T.  WABNEB,  Ap- 
pellant, et  aL  (Supreme  Coort,  Appellate  Divi- 
sion, Fourth  Department  July  7,  1915.)  Ac- 
tion by  Antonia  Baumer  Matzene  against  Clar- 
ence L,  Warner,  impleaded  with  others.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  the  appellant  to 
plead  over  within  20  days  upon  payment  of  the 
costs  of  the  motion  and  of  this  appeaL 


MAUTZ,  Respondent  v.  CONSOLIDATED 
RENDERING  CO.  et  aL,  Appellants.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
Sartment  July  7,  1915.)  Action  by_  Gilbert 
lautz  against  the  Consolidated  Rendering  Com- 
pany and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    See,  also,  153  N.  Y.  Sapp.  112a 

MERRELL  and  FOOTE,  JJ.,  diaaent  and 
vote  for  reversal  aa  to  tlie  Consolidated  Ren- 
dering <I!ompany  on  the  gronnd  that  it  does  not 
appear  that  said  company  was  poUating  the 
stream  in  question  at  the  time  tha  action  was 
commenced. 

MAXFIELD,  Appellant  v.  KENNEDY,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  Jane  9, 1916.)  Action  by 
Grant  Maxfield  against  John  CX  Kennedy.  No 
opinion.    Order  aiffirmed,  with  coats. 

MAYE31S,  Appellant  v.  BLOOMINGDALE 
et  aL,  Respondents.  (Supreme  C!ourt,  Appel- 
late Division,  First  Department.  June  23, 
1916.)  Action  by  Samuel  Mayers  aaainat  Sam- 
uel J.  Bloomingdale  and  othera  H.  A.  Bin- 
menthal,  of  New  York  City,  for  appellant  E. 
W.  Hays,  of  New  York  Caty,  for  respondents. 
No  opinion.  Order  affirmed,  with  $10  coats  and 
disbursements.     Order  filed. 

MAYO,  Respondent,  v.  UNITED  CITIES 
REALTY  CORPORATION,  AppeUant  (Su- 
preme Court  Appellate  Division,  Second  I)e- 
partment  July  30,  1915J|^  Action  by  John 
Thomas  Mayo  against  the  United  Cities  Realty 
Corporation.  No  opinion.  Judgment  and  ord«r 
unanimously  affirmed,  with  costs. 


MAYO,  Respondent,  v.  UNITED  CITIES 
REALTY  CORPORATION,  AppeUant  (Su- 
preme Court  Appellate  Diviidon,  Second  De- 
gartment.  July  80^  1916.)  Action  by  Mary 
[ayo  against  the  United  Cities  Realty  (Jorpora- 
tion.  No  opinion.  Judgment  and  (wdex  onani- 
mously  affirmed,  with  coats. 

MENDOLA  et  al.,  Respondents^  t.  II<UX0IS 
SURETY  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department  Jane  25, 
1915.)  Action  by  Michele  Mendola  and  others, 
impleaded  with  Alberto  Sabello,  against  the  Il- 
linois Surety  Company.  N.  L.  Keach,  of  New 
York  City,  for  appellant  W.  F.  Pnrdy,  of 
New  York  C!ity,  for  respondents.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See,  also,  162  App.  Div. 
900,  146  N.  Y.  Supp.  U()a 
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MERCHANTS'  LTNE,  Appellant,  t.  BAUi 
MORE  4  O.  R.  CO.,  Respondent.     (Supre 


BALTI- 

.reme 
Court,  Appellate  Divimon,  Third  Department. 
September  15.  1915^  Action  by  the  Merchants' 
Line  against  the  Baltimore  &  Ohio  Railroad 
Company. 

PER  CTTRIAM.  Judgment  nnanimoQsIy  af- 
firmed, with  costs,  on  the  authority  of  Sirkin 
V.  Fourteenth  St.  Store,  124  Ai^.  Div.  384,  108 
N.  T.  Supp.  880. 

KELLOGG,  3.,  not  Bitting. 

MERRIHEm',  Appellant,  t.  PABBOTT  et 
al..  Respondents  (Supreme  Court,  Appellate 
Division,  Third  Department.  September  21, 
1915.)  Action  by  Claude  C.  Merrihew  against 
Cynthia  Parrott  and  others.  No  opinion.  Or- 
der settled.    See,  also,  154  N.  T.  Supp.  747. 

METZ,  Respondent,  v.  MARTIN,  Appellant 
(Supreme  Court,  Appellate  Diviaon,  Fourth 
Department.  May  19,  1915J  Action  by  George 
J.  Metz  against  Edward  Martin.  No  opinion. 
Judgment  and  order  afBrmed,  with  costs. 

MEYER  et  aL,  Appellants,  v.  GANCEDO, 
Respondent.  (Supreme  Court,  i^pellate  Divi- 
sion, First  Department.  June  25,  1915.)  Ac- 
tion by  John  H.  Meyer  and  others  against  Ela- 
dio  J.  Gancedo.  S.  C.  Steinhardt,  of  New  York 
CHty,  for  appellants.  P.  Allen,  of  New  York 
City,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 

MBYBOWITZ  V.  PBRLMAN.  (Supreme 
Court,  AppeHate  Division,  First  Department. 
June  25,  1915.r  Action  by  Sarah  Meyrowitz 
against  Harr^  W.  Perlman.  No  opinion.  Ap- 
plication denied,  with  $10  costs.    Order  signed. 

MTCELLI  V.  SQUILLACL  (Supreme  Court, 
Appellate  Division,  First  Department.  June  26, 
1915.)  Acdon  by  Angelo  Micelli  against  Sal- 
avatore  SqnUlad.  No  opinion.  Motion  to  dis- 
miss appeal  gianted,  with  $10  costs.  Order 
filed.  

MTt/LEB  V.  MILLER  (two  cases).  (Supreme 
Court,  Appellate  Division.  Third  Department. 
September  15,  1015.)  Action  by  Almon  O.  Mil- 
ler against  Bethel  Anderson  Miller.  No  opin- 
ion. Motions  granted  by  default.  See,  also, 
168  App.  Dir.  768,  144  N.  Y.  Supp.  27& 


MILLER  Respondent,  v.  ROBINSON,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  June  25,  1915.)  Action  by 
Mary  E.  Miller  against  Helen  J.  M.  Robinson, 
as  administratrix,  etc.  L.  E.  Warren,  of  New 
York  (Tity,  for  appellant  A.  G.  McLaughlin,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Ol> 
der  filed.     See,  also,  153  N.  Y.  Supp.  1129. 

In  re  ISllAJER'S  WILL.  (Supreme  Conrt, 
Appellate  Division^  Fourth  Department  May 
26,  1016.)  In  the  matter  of  the  probate  of  the 
last  will  and  testament  of  James  T.  Miller,  de- 


ceased.    No  opinion.     Appeal  ^smisaed,  with- 
out costs,  upon  stipulation  filed. 

MITCHELL  v.  MASON  et  at  (Supreme 
Court  Appellate  Division,  Second  Department 
July  30,  1915.)  Action  by  James  Mitchell 
against  James  Mason  and  William  Ericson  and 
others,  defendants.  No  opinion.  Order  of  the 
County  Court  of  Kings  County  modified  by 
awarding  costs  to  the  appellants  to  the  date  of 
the  order  of  discontinuance,  and  as  modified  af- 
firmed, without  costs. 

MME.  IRENE  v.  VULCAN  METALS  CO., 
Inc.  (No.  7649.)  (Supreme  Court  Appellate 
Division,  First  Department  June  25,  1915.) 
Appeal  from  Special  Term,  New  York  County. 
Action  by  Mme.  Irene  against  Vulcan  Metals 
Co.,  Incorporated.  From  an  order  denying  a 
motion  for  temporary  injunction,  plaintiff  ap- 
peals. Affirmed.  Louis  B.  Williams,  of  New 
York  City,  for  appellant  Wilson  B.  Brice,  of 
New  York  City,  for  respondent 

PER  CURIAM.  Without  expressing  any 
opinion  as  to  what  relief,  If  any,  the  plaintiff 
would  be  entitled  to  on  the  trial  of  the  action, 
we  do  not  think  a  case  is  made  ont  for  a  tem- 
porary injunction.  The  order  ai^>ealed  from  ia 
therefore  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

M.  M.  FENNER  CO.,  Respondent  ▼.  McKAY 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Fkiurth  Department  July  7,  1015.) 
Action  by  M.  M.  Fenner  Company  against  Car- 
rie E.  McKay,  as  administratrix,  etc.,  and  oth- 
ers. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See,  also,  167  App.  Div.  943, 142 
N,  Y.  Supp.  1131. 

LAMBERT,  J.,  not  sitting. 

MOMAND,  Appellant  ▼.  PROGRBSSIVB 
AGE  PUB.  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  First  Department  July  9, 
1915.)  Action  by  Raeland  Momand  against  the 
Progressive  Age-  Publishing  Company.  F.  R. 
Greene,  of  New  York  Ci^,  for  appellant  C.  Ei. 
Lydecker,  of  New  York  City,  lor  respondent 
No  opinion.  Order  affirmed,  vdth  $10  costs  and 
disbursements,  with  leave  to  plaintiff  to  serve 
amended  complaint  on  payment  of  costs  in  this 
court  and  in  the  court  below.    Order  filed, 

MOODY,  Respondent  v.  MORRIS.  Appellant 
(Supreme  0>nrt  Appellate  Division,  Second 
Department  July  30,  1915.)^  Action  by. Hairy 
A.  Moody  against  Isaac  Mortis.  No  opinion^. 
Judgment  and  order  of  the  Ounty  Court  of 
Westchester  (bounty  affirmed,  with  costs.  See, 
also,  163  N.  Y.  Supp.  1130. 

MOONEY,  Respondent  v.  BROOKLYN 
COOPERACiE  CO.,  Appellant  (Supreme 
0>urt  Appellate  Divirion,  Second  Department 
July  30,  1016.)  Action  ^y  James  Mooney 
against  the  Brooklyn  Cooperage  Company.  No 
opinion.  Judgment  and  order  onanimoualy  af- 
firmed, with  costs. 
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Moofti!  ▼.  liBHiGH  Galley  r.  co. 

(Supreme  Court,  Appellate  Division,  Third  De- 
partment;) Set^eao^er  15,  1015.)  In  tlie  matter 
of  the  claiihs'ot  Rali^  Raymond  Moore  for  com- 
Iiensation  for  injuries,  claimant- respondent, 
aeainst  the  l^high  Valley  Bailroad  Company, 
employer-appellant.  No  opinion.  Motion  grant- 
ed.    See,  also,  154  N.  Y.  Supp.  620. 

■  MOOSMAJS ,  Appellant,".  NEW  YORK,  N. 
H.  &  H.  U.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
30,  1916.)  '  Action'  by  Johanna  Miller  Moosman, 
as  administratrix,  etc.,  against  the  New  Yorlc, 
New  Haven  &  Hartford  Bailroad  Company. 

PER  CURIAM.  Motion  panted,  without 
costs,  and  case  set  down  for  reargument  on  Sep- 
tember 20,  1015.  For  former  opinion,  aee,  l(t4 
App.  Div.  061,  140  N.  Y.  Supp.  lOOa 

MILLS,  J.,  takes  no  part. 

MOOT,  Appellant,  v.  MOOT^  Respondent 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. July  1,  1015.)  Action  by  Richmond 
D.  Moot  against  Margaret  A.  Moot 

PER  CURIAM.  Order  modified  by  redadng 
counsel  fee>  to-  $1,250,  and,  as  modified,  affirmed, 
without  costs.  See,  also,  165  App.  Div.  043, 046, 
150  N.  Y.  Supp.  1008. 

Woodward,  j.,  not  sitting. 

.  .  MORE,  Respondent,  v.  CONTINENTAL  INS. 
CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  26,  1015.) 
Action  by  Morgan  B.  More  against  th6  Con- 
tinental Insurance  Company. 

'  PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Held  that  the  question  of  waiver 
was  properly  submitted  to  the  jury.  And  held, 
further,  that  the  contention  of  the  defendant  that 
it  conclusively  appeared  that  there  was  no  aban- 
donment of  the  automobile  to  the  defendant  is  not 
sustained  by  the  evidence ;  that,  in  the  view  most 
favorable  to  the  defendant  it  was  a  question  of 
fact  which  the  defendant  did  not  ask  to  have 
submitted  to  the  jury. 

:  FOOTE,  J.,  dissents  upon  the  groand  that,  np 
to  the  time  the  stolen  car  was  found  and  recov- 
ered, plaintiff  had  not  abandoned  the  car  to  de- 
fendant but  was  entitled  to  claim  the  car  as  his 
property  liad  he  deemed  it  for  his  interest  so  to 
do ;  if  be  bad  this  right,  then  defendant  had  an 
equal  right  to  restore  the  car  to  the  plaintiff. 

MORIARITY,  Respondent,  t.  SCHENEC- 
TADY ILLUMINATING  CO.,  AppeUant.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ihent  July  1, 1015.)  Action  by  William  Moriar- 
ity  against  the  Schenectady  Illuminating  Com- 
pany.. No  opinion.  Judgment  and  order  unaai- 
moirsly  affirmed,' with  costs.  See,  also,  164  N. 
X.  Supp.  1134.  

;ii6RiA'RT4"y.'  schenect^ady  illumi- 

NJlTIN(t  CO.  (Supreme  Court  Appellate  DI- 
vlBioh,  Third  Department  September  15,  1015.) 
A-nioD  by  William  Moriarty  against  the  S<3iehec- 


tady  Illuminating  Company.    No  opinion.    Mo- 
tion denied.     See,  also,  154  N.  Y.  Supp.  1134. 


.  MORRISSEnr,  Respondent,  v.  NEW  YORK 
RYS.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Third  Dopartment  July  1,  lOlSi) 
In  the  matter  of  Um  claim*<^  Mary  Morrisaey,  for 
compensation  to  beraelt  and  children  under  the 
Workmen's  Compensation  Law  (ConsoL  Laws.  c. 
67)  for  the  death  of  John  Morrisey,  against  the 
New  York  Railways  Company,  employer  and 
self-insurer.  No  opinion.  Award  affirmed.  See, 
also,  154  N.  Y.  Supp.  1134. 

MORRISSEY  v.  NEW  YORK  RYS.  CO. 
(Supreme  Court  Appellate  Division,  Tliird  De- 
partment September  15,  1015.)  In  the  matter 
of  the  claim  of  Mary  Morrissey,  claimant-re- 
spondent, for  compensation  for  herself  and 
children  under  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67)  for  the  death  of  John 
Morrissey,  against  the  New  York  Railways  Com- 
pany, employer  and  self-insurer.  No  opinion. 
Motion  denied.    See,  also,  154  N,.  Y.  Supp.  1134. 

MOURATOUPOULO  v.  JOBSON-OIF- 
FORD  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  25,  1015.)  Ac- 
tion by  Demetrio  Mouratoupoulo  against  Job- 
Bon-Gifford  Company.  No  opinion.  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 

MUNDY,  AppeUant  v.  MASON  «  HANGER 
CO.,  Respondent.  (Supreme  Court,  Appellnte 
Division,  Second  Department  July  30,  1915.i 
Action  by  Charles  D.  Mundy  against  the  Mason 
&  Hanger  Company.  No  opinion.  The  parties 
hereto  having  stipulated  in  open  court  that  this 
case  may  be  disposed  of  by  a  court  of  four,  the 
decision  is  as  follows:  Judgment  affirmed,  with 
costs. 

MURPHY,  Respondent  v.  GOODHART.  Ap- 
pellant (Supreme  Court,  Appellate  Division. 
Second  Department  July  80,  1016.)  Action 
by  James  Murphy  against  Philip  J.  Goodhart. 
No  opinion.'  Judgment  and  order  unanintously 
affirmed,  with  costs. 

MURPHY,  Respondent,  ▼.  NEW  YORK 
TELEPHONE  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Third  Department. 
September  16,  1015.)  Action  by  Dennis  Murphy 
against  the  New  York  Telephone  Company.  No 
opinion.  Judgment  and  order  nnanimoualy  af- 
firmed, with  costs. 

.  NATIONAL  CAR  WHEEL  CO.,  Respondent 
V.  ROCHESTER  IRON  &  METAL  CO.,  et  al.. 
Appellants.  (Supreine  Court,  Appellate  Divi- 
si,0D,  J^ourth  Departdient  May26,  1015.)  Ac- 
tion by  th«  National  Car  Wheel  Company 
against  the  Rochester  Iron  &  Metal  Company 
and  one.  No  opinion.  Order  affirmed,  vith  $10 
costs  and  disbursements.  "      '  •        . 
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NELSON,  Respondent,  V.  MARYLAND  CAS- 
UALTY CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  July  30, 
1915.)  Action  by  Joseph  B.  Kelson  against  the 
Maryland  Casualty  Company.  No  opinion.  Ap- 
plication denied,  with  $10  costs. 


NEWELL,  Respondent,  v.  NEW  YORK 
CENT.  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
SO,  1915.)  Action  by  Jacob  G.  Newell,  as  ad- 
ministrator, etc.,  of  Jacob  Newell,  deceased, 
against  the  New  York  Central  Railroad  Com- 
pany, etc.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

NEW  SCOTLAND  AVE.  TRANSP.  CO.,  Re- 
spondent, V.  UNITED  TRACTION  CO.,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department.  September  15,  1915.)  Ac- 
tion by  the  New  Scotland  Avenue  Transportation 
Company  against  the  United  Traction  Company. 
No  opinion.  Judgment  and  order  unanimous^ 
affirmed,  with  costs. ' 


NEW  YORK  CENT.  *  H.  R.  R.  CO.,  Appel- 
lant, V.  TOWN  OF  GHENT  et  al.,  Respondents. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. July  1,  1915.)  Action  by  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany against  the  Town  of  Ghent,  John  I.  Kittle, 
and  others.  No  opinion.  Judgment  unanimous- 
ly affirmed,  with  costs. 

NEW  YORK  INTERURBAN  WATER  CO., 
Respondent,  v.  FAIRCHILD  et  al..  Appellants. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  30,  1916w)  Action  by  the  New 
York  Interurban  Water  Company  against  John 
F.  Fairchild  and  another. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  oi)en  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is  as 
follows:  Judgment  and  order  of  the  County 
Court  of  Westchester  County  affirmed  as  to  de- 
fendant Fairchild,  with  costs.  Judgment  and 
order  of  said  court  reversed  as  to  defendant 
I^coln  Manor  Realty  Company,  and  complaint 
dismissed,  with  costs. 

NEW  YORK.  W.  &  B.  R.  CO.,  Respondent, 
r.  CITY  OP  NEW  ROOHBLLK,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  30,  1915.)  Action  by  the  New 
York,  Westchester  &  Boston  RaUway  Company 
against  the  CSty  of  New  Bochelle. 

PER  CURIAM.  'The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  decision  is 
as  follows:  For  a  long  course  of  years,  when- 
ever the  courts  in  this  state  have  reviewed  as- 
sessments for  local  improvements,  made  by 
bodies  other  than  the  Legislature,  they  have  de- 
termined that,  because  there  is  no  benefit,  the 
right  of  way  of  a  railroad  corporation  is  not 
assessable.  The  Legislature  may  doubtless 
change  this  policy  and  by  its  action  foreclose  ju- 
dicial review  because  there  would  be  enough 
reason  to  support  an  argument  in  favor  of  the 
assessment.'  The  intention  to  subject  that  class 


of  property  to  such  assessment-  mnst,  however, 
be  clearly  and  unmistakably  expressed,  and  may 
not  be  gathered  from  a  provision  in  the  city 
charter  which  simply  imposes  the  cost  upon 
abutting  property  and  directs  an  assessment 
thereon  in  proportion  to  its  frontage.  See  Peo- 
ple, etc.,  ex  rel.  New  York,  Westchester  &  Bos- 
ton Ry.  Co.  v.  Waldorf,  Mayor,  etf..  decided  by 
this  court  June  11,  1915,  153  N.  Y.  Supp. 
1072.    Judgment  affirmed,  without  costs. 


NIEBRUGGB  et  ai.  Respondents,  t.  KAL- 
DBNBERG,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  26, 
1915.)  Action  by  Wm.  P.  Niebrugge  and  oth- 
ers against  Forrest  Kaldenberg.  C.  R.  Brad- 
bury, of  New  York  City,  for  appellant  P.  G. 
Burroughs,  of  New  York  City,  for  respondents. 
No  opinion.  Order  modified  by  providing  that 
the  order  for  examination  of  defendant  before 
trial  be  limited  to  an  examination  as  to  facts 
necessary  to  sustain  plaintiffs'  cause  of  action, 
and  as  so  modified  affirmed,  without  costs.  Set- 
tle order  on  notice. 

NIEHAUS,  Appelant,  v.  McNDI/TY,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  July  30,  1915.)  Action 
by  Charles  H.  Niehaus  against  Patrick  McNul- 
ty.  No  opinion.  Judgment  and  order  of  the 
City  Court  of  New  Rochelle  reversed,  and  new 
trial  ordered,  costs  to  abide  the  event,  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence. 

NILBS  V.  SCHOBNB.  (Supreme  Oonrt,  Ap- 
pellate Divi^on,  first  Department.  July  9, 
1915.)  Action  by  Isabelle  M.  Niles  against 
Lothar  Schoene.  No  opinion.  Application  de- 
nied, with  $10  costs.    Order  signed. 

NOLLBIR,  Respondent,  ▼.  ERIE  R.  CO.,  Ap- 

gellant  (Supreme  Court,  Appellate  Division, 
econd  Department  July  30,  1915.)  Action  by 
Alice  NoUer,  as  administratrix,  etc.,  of  Wil- 
liam 0.  R.  Noller,  deceased,  against  the  Erie 
Railroad  Company.  No  opiniMi.  J[udgment 
and  order  unanimously  affirmed,  wUh  costs. 

NORTHERN  BANK  OF  NEW  YORK  v. 
FI.,EITMANN.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  July  9,  1915.)  Ac- 
tion by  the  Northern  Bank  of  New  York  against 
Lida  M.  Fleitmann,  as  administratrix. '  No  opin- 
ion. Motion  to  ilismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.    Order  filed. 

O'BANKS,  Respondent,  v.  TOWN  OP  PHIL- 
IPSTOWN,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department '  Julr  30, 
1915.)  Action  by  Sarah  Ei  O'Ranks,  as  admin- 
istratrix, etc.,  of  Obarles  S.  O'Eanks,  deceas- 
ed, against  the  Town  of  Philipstown.  No  opin- 
ion. Judgment  and  order  unanimously  affirmed, 
witli  cost^ 

In  re  O'BRIEK  (Supreme  ConrtI  Appellate 
Division,  First  Department.     June  25,  1916.). 
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In  the  matter  of  Stephen  O'Brien,  an  attorney. 
No  opinion.  Referred  to  Hon.  John  J.  Freed- 
man,  official  referee.     Settle  order  on  notice. 

O'CONNOR.  Respondent,  v.  WEBBER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  30,  1915.)  Ac- 
tion by  Patriclc  W.  O'Connor  against  Richard 
Webber.  Jr.,  and  William  Webber,  copartners, 
etc.  No  opinion.  Judgment  and  order  affirmed, 
with  costs.  See.  also,  163  App.  Div.  021,  148 
N.  Y.  Supp.  1133.    

O'CONNOR,  Respondent,  v.  WHBBBR  et  al.. 
Appellants.  ([Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  July  30,  1915.)  Ac- 
tion by  William  D.  O'Connor,  by  Honora  O'Con- 
nor, his  guardian  'ad  litem,  against  Richard 
Webber,  Jr.,  and  William  Webber,  copartners, 
etc. 

PER  CURIAM.  Judgment  and  order  affirm- 
cd  wich  costs* 

JENKS,  P.  J.,  and  STAPLDTON,  J.,  dis- 
sent. 

In  re  O'DONNELL/8  WILL.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  30,  1915.)  In  the  matter  of  proving  the 
alleged  last  will  and  testament  of  Jotm  O^on- 
nell,  deceased.  No  opinion.  Decree  of  the  Sur- 
rogate's Court  of  Queens  Oounty  affirmed,  with 
costs. 


ONETTO,  Respondent,  v.  COMMERCIAL 
UNION  ASSUR.  CO.  OF  LONDON,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  7,  1915.)  Action  by 
Ernest  Onetto  against  the  Commercial  Union 
Assurance  Company  of  London. 

PER  CURIAAI.  Judgment  reversed,  and  new 
trial  gnmted,  with  costs  to  appellant  to  abide 
event.  Held,  that  the  declarations  and  state- 
ments testified  to  by  plaintiff  as  havini;  been 
made  to  him  by  defendant's  local  agent,  Ste- 
phens, were  not  admissible  in  the  absence  of 
evidence  that  said  agent  Stephens,  had,  or  hbd 
been  held  out  by  the  defendant  as  having,  au- 
thority to  waive  the  conditions  of  the  policy  re- 
quiring the  maldng  and  serrice  of  proofs  of 
loss. 

LAMBBRT,  J.,  not  sitting. 

ORTH  et  aL  V.  KAE3SCHE  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  25,  1915.)  Action  by  Paul  Orth  and  oth- 
ers agaijist  Max  B.  Kaescbe  and  others.  No 
opinion.  Motion  granted.  Settle  order  on  no- 
tice.   See,  also,  153  N.  Y.  Supp.  1131. 

-  PAIiMEEl  et  al.  t.  STATE.  (Supreme  Court, 
Appellate  Division,  Third  Department  July  1, 
1916.)  Action  by  Lowell  M.  Palmer  and  oth- 
ers, as  executors  and  trustees  under  the  will  of 
Henry  U.  Palmer,  and  Lowell  M^  Palmer, 
against  the  State  of  New  York. 
'.  PER  CURIAM.  Motion  io  dismiss  appeal 
denied. '  Motion  to'  compel  the  claimants  to  ac- 


cept notice  of  appeal  and  ezceptioas  granted, 
without  costs. 
HOWARD,  J.,  dissents. 

PALMISANO,  Respondent,  ▼.  ETRIB  R.  CO, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July  7,  1915.)  Action  by 
Ignazio  Palmisano  against  the  Erie  Railroad 
Company.  No  opinion.  Judgment  affirmed, 
with  costs. 

PATRICK,  AppeUant,  t.  ATLAS  ETNTT- 
TINO  CO.  et  al.,_  Respondents.  (Supreme 
Court,  Appellate  Division,  Third  Department 
September  15,  1915.)  Action  by  Anthonv  Pat- 
rick, as  administrator,  etc.,  of  Joseph  Vilkus, 
deceased,  against  the  Atlas  Knitting  Company 
and  another. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See,  also,  164  App.  IMv.  733, 
149  N.  Y.  Supp.  84^ 

HOWARD,  J.,  dissents. 

In  re  PATTISON  et  aL  (Supreme  Conit, 
Appellate  Division,  Third  D^Mtrtment.  July 
1,  1915.)  In  the  matter  of  the  judicial  settle- 
ment of  the  account  of  Edward  A.  Pattison  and 
another,  as  executors,  etc.,  of  (Charles  A.  Ch<>n- 
ey,  late  of  the  Village  of  Hooeick  Falls,  N.  T., 
deceased. 

PER  CURIAM.  Decree  of  the  Surrogate  af- 
firmed, with  costa 

KE3.IX)GG  and  WOODWARD,  JJ.,  dissent 

In  re  PEABCEL  (Supreme  Ooart,  Appellate 
Division,  Second  Department  Jaly  30.  1915.) 
In  the  matter  of  the  application  of  Stanley  I>. 
Pearce  for  admissimi  to  the  bar.  No  opinion. 
Application  granted. 

PEARSON,  Respondent  v.  O'HERN,  Appel- 
lant (Supreme  Court.  Appellate  Division, 
Fourth  Department  July  7,  1915.)  Action  by 
George  W.  Pearson  against  Frances  O'Hern. 
No  opinion.    Judgment  affirmed,  with  costs. 

PENSABEiNE,  Appellant,  ▼,  F.  &  J.  AUDI- 
TORS CO.,  Respondent  (Supreme  Court,  An- 
pellate  Division,  Second  Department  July  3(>, 
1015.)  Action  by  Francesco  Pensabene,  as  ad- 
ministrator, etc.,  against  the  F.  &  J.  Auditore 
Company.  No  opinion.  Motion  for  reargumf  nt 
(in  163  N,  X.  Bupp-  1131)  denied,  with  ^10 
costa 

PEOPLE,  Respondent,  y.  AIKENHEAD, 
BAILEY  &  DONALDSON,  Inc.  et  al..  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
Third  Department  July  1,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Aikenhead,  Bailey  &  Donaldson,  Incorporated, 
and  another.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbnisementa. 

PEOPLE  V.  BREBLER.  (Snpremo  Court, 
Appellate  Division,  First  Department  July  9^ 
191.5.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Laiar  Bresler.    No  opin- 
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Ion.     Judgment  reversed,   and  defendant  dte- 
charged.    Settle  order  on  notice. 


PEOPLE,  Respondent,  ▼.  BREJSLER,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department.  July  9,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  Toi^  against  Lazar 
Bresler.  B.  Jaffe,  of  New  York  City,  for  ap- 
pellant. R.  S.  Johnstone,  of  New  York  City,  for 
the  People. 

PBB  CUBIAM.  Judgment  affirmed.  Order 
filed. 

SCOTT  and  HOTCHKISS,  JJ.,  dissent 


PEOPLE,  Respondent,  v.  BDRCHARD,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department  June  26,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  Tork 
against  Paul  Burchard.  H.  W.  Unger,  of  New 
xork  City,  for  appellant  S.  ti.  Bichter,  of 
New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.     Order  filed. 

PEOPLE  V.  CABSARO.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
26, 1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Vincenzo  Caesaro.  No 
opinion.  Motion  to  dismiss  appeal  granted. 
Order  filed. 

PEOPIiB,  Respondent,  v.  CBPBIANO,  Ap- 

gellant  (Supreme  Court  Appellate  IHvision, 
econd  Department  July  30,  1916.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Cilo  Opriano. 

PER  CURIAM.  The  time  to  appeal  did  not 
mn  after  the  trial  court  had  set  aside  the 
verdict  of  conviction.  The  aSSdavits  on  that 
motion  presented  questions  to  be  passed  on  by 
the  court,  and  its  judicial  action  thereon,  set- 
ting aside  the  verdict,  remained  conclusive  un- 
til such  order  should  be  vacated.  Hence  the 
time  to  appeal  did  not  run  while  there  was  no 
judgment  of  conviction  to  appeal  from,  and  this 
continued  until  the  court  vacated  its  previous 
order,  which  in  eifect  Kinstated  the  original 
judgment  Accordingly  the  motion  to  dismiss 
the  appeal  is  denied..  The  order  of  January 
12,  1016,  is  modified,  by  striking  out  there- 
from, at  folio  256)  the  words  "as  null  and  void," 
and,  as  modified,  is  affirmed.  But  a  review  of 
the  trial  record  leads  to  its  affirmance.  The 
alleged  prejudicial  atmosphere  created  by  the 
prosecution  was  due  to  receiving  proof  of  con- 
versations had  with  the  defendant,  or  in  his 
presence,  which,  though  accusatory  in  form, 
were  nevertheless  admissible.  Judgment  of  con- 
viction of  the  County  Court  of  Kings  Cotiatj 
affirmed.    See,  also,  152  N.  Y.  Supp.  1132. 

PEOPLE  V.  DALE.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  ^, 
1916.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Theodore  B.  Dale,'  in 
which  Maurice  Brodsky,  as  executor,  etc.,-  ap- 
peals. H.  Siegrist,  of  New  York  Gi»,  for  ap- 
pellant R.  S.  Johnstone,  of  New  York  City, 
for  the  People.  No  opinion.  Order  reversed, 
and  motion  denied.    Settle  order  on  notice. 

154N.T,8.-72 


PEOPLE,  Respondent,  t.  TOBAT.T,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment July  1,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Ja- 
cob Dealy.  No  opinion.  Judgmmt  unanimous- 
ly affirmed,  with  costs. 

PEOPI.BL  Respondent,  v.  DONOVAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  July  80,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Grace  Donovan.  No  opinion.  Judg- 
ment of  conviction  of  the  CJounty  Court  of  Nas- 
sau County  and  order  affirmed. 

PEOPLE,  Respondent,  t.  DROSTO,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  July  9,  1916.)  Proceeding 
bv  the  People  of  the  State  of  New  York  against 
Charles  F.  Drosto,  Jr.  Baldwin,  Fisher  &  Pot- 
ter, of  New  York  City,  for  appellant  B.  C. 
Kindleberger,  of  New  York  City,  for  the  People. 
No  opinion.    Judgment  affirmed.    Order  filed. 

PEOPLR  Respondent,  v.  EGAN,  Appellant 
(Supreme  Court  Appellate  Division,  First  De-  - 
partment  July  9,  1915.)  Proceeding  ^  the 
People  of  the  State  of  New  York  uainst  Joseph 
Egan.  R.  S.  Johnstone,  of  New  York  City,  for 
the  People.  No  opinion.  Judgment  affirmed. 
Order  filed. 

PEOPLE,  Respondent,  y.  FISHER,  Appel- 
lant (Supreme  Coort,  Appellate  Division, 
Fourth  Department  July  7,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Edward  Fisher.  No  opinion.  Judg- 
ment of  conviction  and  order  affirmed. 

PEOPLE,  Respondent,  v.  OROTE,  Appellant 
(Supreme  Court,  Appellate  Division,  first  De- 
partment. July  9,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against 
(Jharles  Grote.  W.  B.  Dobbs  of  New  York 
City,  for  appellant  K.  H.  Mitchell,  of  New 
York  City,  for  the  People.  No  opinion.  Judg- 
ment and  orders  (in  153  N.  Y.  Supp.  631)  af- 
firmed.   Order  filed. 

PEOPLE,  Respondent,  v.  I/B7VT,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  25,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Albert 
Levy.  K.  H.  Rosenberg,  of  New  York  City, 
for  appellant  R.  S.  Johnstone,  of  New  York 
City,  for  the  People.  No  opinion.  Judgment 
affirmed.     Order  ffied. 

PEOPLE,  Respondent  v.  LTJTZ,  Appellant 
(Supreme  CTourt  Appellate  Division,  First  De- 
partment July  9,  1916.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  War- 
ren Stevens  Lutz,  etc.  K.  Henry  Rosenberg, 
of  New  York  City,  for  appellant  L^  Fabricant, 
of  New  York  City,  for  the  Feo^e.  No  opinion. 
Judgment  and  order  affirmed.  Order  filed.  See, 
ateo,  152  N.  Y.  Supp.  1133. 


PEOPLE  v.  MOLETA. 
pellate  Divisicni,  First  DeparUnent 


(Supreme  Court,  Ap- 
June  Z5, 
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1915.)  Proceeding  by  the  People  of  the  State 
of  Kew  York  aKainat  Gaetano  Moleta.  No  opin- 
ion. Motion  to  dismiss  appeal  granted.  Order 
filed. 

PEOPLE  ▼.  NICHOLSON.  (Supreme  Court, 
Appellate  Division,  First  Department,  June  25, 
1015.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  A^is  T.  Nicholson.  No 
opinion.  Motion  to  dismiss  appeal  granted,  un- 
less appellant  comply  with  terms  stated  in 
order.    Order  filed. 

PEOPLE,  Respondent,  v.  O'CONNOR,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  July  30,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
aprainst  James  O'Connor,  No  opinion.  Judg- 
ment of  conviction  of  the  Court  of  Special  Ses- 
sions affirmed. 

PEOPLE.  Respondent,  v.  PALMER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  June  25,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Mary  Palmer.  H.  S.  Mansfield,  of  New 
York  City,  for  appellant  L.  Fabricant,  of 
New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.     Order  filed. 

PEOPLE,  Respondent,  v.  PISANO,  Appel- 
lant. (Supreme  CJourt,  Appellate  Division,  Sec- 
ond Department.  July  SO,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Kaffaolo  Pisano.  No  opinion.  Judgment  of 
conviction  of  the  County  Court  of  Kings  Coun- 
ty affirmed. 

PEOPLE,  Respondent  v.  PIVBN,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. July  30,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Ike 
Piven.  No  opinion.  Judgment  of  conviction  of 
the  County  Court  of  Kings  County  affirmed. 


PEOPLE,  Respondent,  v.  RIBLEJ,  Appellant 
(Supreme  Court,  Appellate  Division,  Elrst  De- 
partment June  25,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Adolph 
Rible.  C.  B.  Le  Barbier,  of  New  York  City, 
for  appellant  R.  S.  Johnstone,  of  New  York 
City,  for  the  People.  No  opinion.  Judgment 
and  orders  affirmed.  Order  filed.  See,  also,  152 
N.  Y.  Supp.  1133.   

PEOPLE,  Respondent  ▼.  RIGGS,  Appellant 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment May  19,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Les- 
lie A.  Riggs. 

PE<R  CURIAM.  Judgment  of  conviction  re- 
versed, and  new  trial  granted.  Held,  that  the 
verdict  of  the  jury,  in  so  far  as  the  same  in- 
cluded a  finding  that  the  burning  of  the  bnild- 
ing  mentioned  in  the  indictment  was  done  by 
the  defendant  with  the  intent  to  cheat  and  de- 
fraud the  Insurance  company,  was  against  the 
weight  of  the  evidence ;  also  held,  that  the  writ- 


ten confession,  dated  February  23,  1914, 
not  the  voluntary  confession  of  the  defendant, 
but    the    same    was    induced    and    procured    by 
means  of  threats,  intimidation,  and  coercion. 
ROBSON  and  MGRREL4  JJ.,  dissent 

PEOPLE  V.  ROBINSON.  (Supreme  Court, 
Appellate  Division,  First  Department  June  25, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Morris  Robinson,  in  which 
Abraham  Gabriel  appeals.  L.  H.  Solomon,  of 
New  York  City,  for  appellant  L.  Fabricant 
of  New  York  City,  for  the  People.  No  opinion. 
Orders  affirmed.    Order  filed. 

PEOPLE,  Respondent,  y.  ROSEBKOCK 
BUTTER  &  EXJG  CO.,  Inc.,  Appellant  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment June  25,  1915.)  Proceeding  by  the  Peo- 
ple of  the  State  of  New  York  against  the  Rose- 
Drock  Butter  ft  Egg  (Company,  Incorporated. 
G.  P.  Foulk,  of  New  York  Ci^,  for  appellant 
J.  F.  O'Brien,  of  New  York  City,  for  the  Peo- 
ple. 

PER  CURIAM.  Judgment  affirmed.  Order 
filed. 

LAUGHLIN  and  HOTCHKISS,  JJ.,  dinent 

PE»PLB,  Respondent  v.  SOHARF,  Appel- 
lant (Supreme  Court,  Appellate  IHvislon,  Sec- 
ond Department.  July  30,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
William  Scharf.  No  opinion.  Motion  granted. 
Settle  order  before  Mr.  Justice  Mills.  See,  also, 
153  N.  Y.  Supp.  1045. 


PEOPLE  V.  STATE  BANK  OF  FORHST- 
VILLE.  In  re  SMITH.  (Supreme  Court,  Ap- 
pellate Division.  Fourth  Department  July  i. 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  the  State  Bank  of  Forest- 
ville.  In  the  matter  of  the  final  accounting  of 
Frank  E.  Smith,  as  receiver,  etc.  No  opinion. 
Decree  affirmed,  with  costs.  See,  also,  153  N. 
Y.  Supp.  1134.  

PEOPLE  T.  TOLAND.  (Supreme  Gonrt,  Ap- 
pellate Division,  Third  Department  September 
15,  1915.)  Proceeding  by  the  People  of  th* 
State  of  New  York  against  Ward  Toland.  No 
opinion.  Motion  granted.  See,  also,  166  Appw 
Div.  795,  151  N.  Y.  Snpp.  482. 

PEXDPLB,  Respondent  v.  WARNER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  7,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Kirk  N.  Warner.  No  opinion.  Judg- 
ment of  conviction  affirmed. 

PEJOPLE,  Respondent  v.  WOHL,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment July  30,  1916.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Sam 
WoW. 

PER  CURIAM.  Judgment  of  conviction  of 
the  County  Court  of  Kings  (bounty  reversed, 
and  new  trial  ordered,  upon  the  ground  that  the 
trial  court  substantially  erred  in  sustaining  the 
objection  to  the  inquiry  addressed  to  the  cba> 
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•cter  witness  at  folio  S9S,  asking  for  defend- 
ant's repntation  for  peace  and  gnietness,  and 
also  In  not  uneqnivocally  instructing  the  Jury 
to  disregard  the  comment  of  the  district  at- 
torney in  summing  up  at  folios  3S3-335.  See, 
also,  163  N.  T.  Supp.  1135. 

JE3NKS,  P.  J.,  concurs  on  the  first  ground 
stated. 

PEOPLE  ex  rel.  BBRMINGHAM,  Respond- 
ent, V.  DEXTER  SULPHITE  PULP  &  PA- 
PER CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  June  9, 
1915.)  Proceeding  by  the  People  of  the  State  of 
New  York,  on  the  relation  of  K.  F.  Benningham, 
agninst  the  Dexter  Sulphite  Pulp  &  Paper  Com- 
pany. No  opinion.  Order  modified,  and,  as 
modified,  affirmed,  without  costs.  See,  also,  183 
App.  Div.  936,  147  N.  Y.  Supp.  1133. 

PEX)PLB  ex  reL  BURKE  v.  HOFFMAN  et 
at..  Police  Com'rs.  (Slipreme  Court,  Appellate 
Division,  Third  Department.  September  16, 
1916.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  John  Burke, 
against  Harry  N.  Hoffman  and  others,  as  Po- 
lice Commissioners  of  the  City  of  Elmira,  N. 
Y.  No  opinion.  Motion  denied.  See,  also,  162 
N.  Y.  Supp.  1135. 

PEOPLE  ex  reL  CITY  OP  NEW  YORK  ▼. 

SEAMAN  et  al.  (Supreme  Court  Appellate 
Division,  First  Department  June  25,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  City  of  New  York, 
against  Alfred  P.  W.  Seaman  and  others.  No 
opinion.  Motion  denied,  with  $10  costs.  Settle 
order  on  notice. 


PEX)PLB  ex  rel.  OELLER  v.  WALDO,  Po- 
lice Com'r.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  25,  1915.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York, 
on  the  relation  of  Samuel  Oeller,  against  Rhine- 
lander  Waldo,  as  Police  Gonuniasioner,  etc.  No 
opinion.  Motion  to  dismiss  writ  (in  151  N.  Y. 
Supp.  1138)  granted,  with  $10  cosU.  Order 
filed. 


PEOPLE  ex  rei  liOCKWOOD  v.  PRATT  et 
al.  (Supreme  Court,  Appellate  Division,  Third 
Department  July  1,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Sylvanus  R.  ■  Lockwood,  against 
Charles  B.  Pratt,  as.  Conservation  Commission- 
er of  the  State  of  New  York,  and  Abner  D. 
Whitney,  Webster  E.  Griffith,  and  EJdward  P. 
Martin,  as  members  of  the  Board  of  Water 
Commissioners  of  Madrid.  No  opinion.  Mo- 
tion to  dismiss  writ  of  certiorari,  on  the  ground 
it  was  obtained  by  misstatement  of  facts,  de- 
nied. Determination  of  Conservation  Commis- 
sion unanimously  confirmed  upon  the  merits, 
without  costs. 

PEOPLE  ex  rel.  LOUONA  STEAM  FIRE 
EJNGINB  CO.  NOTSv.  FIRE  DEPARTMENT 
OF  TOWN  OF  NEWTOWN.    (Supreme  OoUrt, 


Appellate  IMvision,  Second  Department  July 
30,  1916.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  the  Loa- 
ona  Steam  Fire  Engine  Company  No.  8,  against 
the  Fire  Department  of  the  Town  of  Newtown. 
No  opinion.  Determihation  confirmed,  and  writ 
dismissed,  with  $60  costs  and  disbursements. 

PEOPI^E  ex  rel.  MOHAWK  VALLEY  POS- 
TER   ADVERTISING    CO.    v.    ROBERTS. 

(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  19,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  the  Mohawk  Valley  Poster  Adver- 
tising Company,  against  Cornelius  Roberts,  as 
Superintendent  of  Buildings  of  Utica,  N.  Y. 
No  opinion.  Determination  of  respondent  con- 
firmed, and  writ  of  certiorari  dismissed,  with 
$60  costs  and  disbursements. 

PEOPLE  ex  rel.  MOSES  v.  WOODS,  Police 
Com'r.  (Supreme  Court,  Appellate  Division, 
Second  Department  July  30,  1916.)  Proceed- 
ing by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Lipman  Moses,  against  Arthur 
Woods,  Police  Commiissioner  of  the  City  of 
New  York. 

PER  CURIAM.  We  think  that,  if  the  relator 
did  use  the  language  set  forth  in  the  first  spec- 
ification of  charges,  it  was  used  with  no  evil  in- 
tent, and  was  so  insubstantial  in  itself  as  not 
to  constitute  a  violation  of  the  rules.  As  to 
the  third  specification,  the  circumstances  shown 
in  the  record  disclose  no  intentional  false  state- 
ments by  the  relator.  The  determination  of  the 
police  commissioner  is  annulled,  writ  sustained, 
and  the  relator  reinstated,  witn  $50  costs  and 
disbursements. 

PEOPLE  ex  reL  PBRRINB,  Appellant,  r. 
CONNOLLY,  Borough  President,  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Divi- 
sion, Second  Department  July  30,  1915.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York, 
on  the  relation  of  John  Franklin  ,  Perrine, 
against  Maurice  E.  ConnoUy,  as  President  of 
the  Borough  of  Queens,  and  others.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


PEOPLE  ex  rel.  ROCKWELL  et  aL  ▼. 
HOFFMAN,  Mayor,  et  al.  (Supreme  Court, 
Appellate  Division,  Third  Department  July  1, 
1915J  Proceeding  by  the  People  of  the  State 
of  New  York,  on  tne  relation  of  Hosea  H. 
Rockwell  and  another,  against  Harry  N.  Hoff- 
man, Mayor,  and  the  Board  of  Public  Works 
and  the  Common  Council  of  the  City  of  Elmira. 
No  opimon.  Determination  unanimously  con- 
firmed, with  $50  costs  and  disbursements. 

PEOPLE  ex  rel.  UNGEB  t.  WOODS,  Police 
Com'r.  (Supreme  Court,  Appellate  Division, 
Second  Department  July  30,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Theodore  B.  Unger,  against 
Arthur  Woods,  as'  Police  Commissioner,  etc.- 
No  opinion.  Determination  confirmed,  and 
writ  dismissed,  with  $S0  costs  and  disburse- 
ments. 
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PFLUGER,  Appellant,  v.  INTERBOBOUGH 
BAPID  TRANSIT  CO.,  Bespondent.  (Su- 
preme Court,  Appellate  DivUion,  Second  De- 
partment. July  30,  1915.)  Action  b^  Matilda 
Pfluger  against  the  Interborough  Rapid  Transit 
Company.  No  opinion.  Under  the  proofs  in 
this  case,  there  was  an  issue  for  the  jury  wheth- 
er warning  was  or  should  have  been  given,  and 
whether  plaintiff  was  guilty  of  contributory 
negligence,  llie  judgment  and  order  are  there- 
fore reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event, 

PHTLLTPS,  Bespondent,  v.  GEORGE  D. 
POHL  MFG.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
7,  1915.)  Action  by  William  J.  Phillips  against 
the  George  D.  PonI  Manufacturing  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event  Held,  that  the  ver- 
dict of  the  jury  is  against  the  weight  of  the  evi- 
dence upon  the  qnestion  of  the  alleged  breach 
of  warranty  submitted  to  the  jury. 

ROBSON,  J.,  dissents. 

PICKERT,  Respondent,  v.  BATAVIA  RUB- 
BEE  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  July  7, 
1915.)  Action  by  John  Piekert,  Jr.,  an  infant, 
etc.,  against  the  Batavia  Bubber  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  unless  the  plaintiff  shall, 
within  20  days,  stipulate  to  reduce  the  verdict 
to  the  sum  of  $10,000  as  of  the  date  of  the 
rendition  thereof,  in  which  event  the  judgment 
is  modified  accordingly,  and  as  so  modified  Is, 
together  with  the  order,  afiSrmed,  without  costs 
of  this  appeal  to  either  party.  Held,  that  the 
verdict  is  against  the  weight  of  the  evidence  and 
is  excessive. 

PLATT,  Respondent  v.  J.  M.  GREIG  CO., 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  July  9,  1915.)  Ac- 
tion by  J.  Mills  Piatt  against  J.  M.  Greig  Com- 
pany. No  opinion.  Judgment  affirmed,  with 
costs.    See,  also,  152  N.  y.  Supp.  1137. 


POLLITZ  V.  WABASH  R.  CO.  et  al.  ^three 
cases).  (Supreme  Court  Appellate  Division, 
First  Department  July  9,  1915.)  Action  by 
James  Pollitz  against  the  Wabash  Railroad 
Company  and  others.  No  opinion.  Motions  for 
reargument  (in  167  App.  Div.  669,  152  N.  X. 
Supp.  803)  denied,  without  costs. 

POOH  et  aL,  Appellants,  v.  WOODS  et  al., 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  25.  1915.)  Ac- 
tion by  Hor  Pooh  and  another  against  Arthur 
Woods,  individually,  etc.,  and  othtrs.  M.  J. 
Katz.  of  New  York  (3ity,  for  appellants.  E.  O. 
Kindleberger,  of  New  York  City,  for  respond- 
ents. No  opinion.  Order  affirmed,  vrith  $X0 
costs  and  disbursements.    Order  filed. 

POST,  Respondent  v.  BURGER  &  QOHIr 
KE  et  aL,  Appellants.     (Supreme  Court,  Appel- 


late Division,  Third  Department  Jnly  1, 1915.) 
In  the  matter  of  the  claim  of  William  Poet  f<-r 
compensation  under  the  Workmen's  Compensa- 
tion Commission,  against  Burger  &  Gohlke, 
employer,  and  another,  insurance  carrier.  So 
opinion.  Motion  granted.  See,  also,  153  N.  Y. 
Supp.  505. 

POTOSKY  T.  GREAT  EASTERN  CASU- 
ALTY CO.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  25,  1915.)  Ac- 
tion by  Edwin  Potosky  against  the  Great 
Eastern  Casualty  Company.  No  opinion.  Ap- 
plication denied,  with  $10  costs.    Order  signed. 

In  re  POTTER.  (Supreme  Court,  Appellate 
Division,  Third  Department  July  1,  1915.) 
In  the  matter  of  Charlotte  Potter,  deceased. 
No  opinion.  Order  affirmed,  with  $10  coats  and 
disbursements. 


PBITZ  T.  O.  B.  BEAUMONT  CO.  (Su- 
preme Court,  Appellate  Division,  Third  Depnrt- 
ment  Septembin  21.  1916.)  In  the  matter  of 
the  claims  of  Rudolph  E.  Priti  for  compensa- 
tion under  the  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67)  against  G.  B.  Beanmont 
Company,  employer,  and  London  Guarantee  and 
Accident  (Company,  insurer,  appellants.  No 
opinion.    Awara  reversed,  and  claun  disallowed. 

In  re  PROPOSED  INCORPORATION  OF 
VILLAGE  OF  SOUTH  DAYTON.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  26,  1915.)  Appeal  from  C^attamugus 
County  Court  Richard  A  Ball,  of  Cherry 
Creek,  for  appellant  House.  Lynn  R.  Van 
Vlack,  of  South  Dayton,  for  respondent 

PER  CURIAM.  Order  appealed  from  (153 
N.  Y.  Supp.  1139)  affirmed,  without  costs.  See 
Village  Law  (Conaol.  Laws,  c.  64)  i  IS. 

PURDY,  Respondent  ▼.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  Jnly 
30,  1915.)  Action  by  B.  May  Purdy  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  No  opinion.  Judgm^t  and  order 
reversed,  and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  20  days  after  entry 
of  this  order  plaintiff  stipulates  to  reduce  the 
recovery  of  damaj^es  to  the  sum  of  $4,000,  in 
which  event  the  judgment  as  so  modified,  and 
the  order,  are  unanimously  affirmed,  without 
costs. 

PURDY,  Respondent,  r.  NEW  tORK  CENT. 
&  H.  B.  R.  CO.,  Appellant  (Supreme  Court. 
Appellate  Division,  Second  Department  Jnly 
3(),  1915.)  Action  by  Frederick  Purdy  against 
the  New  York  Central  &  Hndson  River  Rail- 
road Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  oosta. 


PYE,  Appellant  v.  PYE,  Respondent  (Su- 
preme Court,  Apnellate  Division,  Fourth  De- 
partment May  19,  1916;)  Action  by  Margaret 
A.  Pye  against  Frank  Pye.  No  opinion.  Mo- 
tion for  leave  to  appeal  (162  N.  Y,  Bujff.  1138> 
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to  Court  of  Appeals  granted,  and  questions  for 
review  certified. 

QUEALT,  Reapondent,  v.  DUNNE  McOORD 
C(X,  Appellant.  (Supreme  Court,  Appelate 
Division.  Fourth  DepartmeDt.  July  7,  1915.) 
Action  by  John  J.  Qnealjr  against  the  Dunne 
McCord  Ck>mpany.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

?QniBK  ▼.  KENNY.  (Supreme  Court,  Ap- 
ellate Division,  Third  Department.  July  1, 
915.)  Action  by  James  J.  Quirk  against  Isa- 
bella M.  Kenny,  and  John  B.  King,  defendant. 
No  opinion.  Judgment  and  order  reversed  on 
law  and  facta,  the  court  holding  as  a  fact  that 
the  verdict  is  against  the  weight  of  evidence 
upon  the  question  of  the  defendant's  negligence ; 
and  new  trial  granted,  with  costs  to  appellant 
to  abide  event 

RAAP,  Bespondent,  v.  FIRST  METHO- 
DIST EPISCOPAL  CHtJRCH  IN  FLUSH- 
IN(3,  Appellant,  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  30.  1915.) 
Action  by  Matilda  Baap  against  the  First 
Methodist  Episcopal  Church  in  Flushing.  No 
.  opinion.    Jaogment  aflSrmed,  with  costs.  ° 

BADOMSKT  ▼.  CONSOLIDATED  GAS  CO. 
OF  NEW  TOBK.  (Supreme  Court,  Appellate 
Division,  First  Department.  July  9,  1915.) 
Action  by  Alexander  Badomskl  against  the  Con- 
solidated Gas  Company  of  New  York.  No  opin- 
ion. Application  denied,  with  $10  costs.  Or- 
der signed.  See,  also,  90  Misc.  Bep.  375,  152 
N.  Y.  Supp.  lOW).    

RAOUE^  Appellant,  ▼.  NEW  YOBK  EVE- 
NING JOURNAL  PUB.  (X).,  Respondent. 
i Supreme  Court,  Appellate  Division,  Second 
department.  July  30,  1915.)  Action  by  Wil- 
liam J.  Ragne  against  the  New  York  Evening 
Journal  Publishing  Company.  No  opinion.  Or^ 
der  unanimously  affirmed,  with  costs. 

RANDALL  t.  RANDALL.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
80,  1915.)  Appeal  from  Special  Term.  Suffolk 
County.  Action  by  Henry  M.  Randall  against 
Charles  P.  RandaU.  From  judgment  for  plain- 
tiff, defendant  appeals.  Modified  and  affirmed. 
See,  also,  163  App.  Div.  969,  148  N.  Y.  Snpp. 
1140.  Thomas  J.  Bitch,  Jr.,  of  New  York  City, 
for  appellant.  Robert  P.  Griffing,  of  Riverhead, 
for  respondent. 

PER  CURIAM.  It  Is  decided  that  the  find- 
ings should  be  modified  as  follows:  First.  The 
item,  J.  J.  Harris  note,  $60,  was  erroneously 
credited  to  the  plaintiff.  It  presumably  entered 
into  the  settlement  for  which  the  note  was  giv- 
en on  Februa^  1,  1888.  Second.  The  item, 
January  18,  ItSfJ,  dieck  borrowed,  $100,  was 
erroneously  credited  to  the  plaintiec  Third. 
The  item,  April  13,  1897.  check  No.  2368,  $200, 
was  erroneously  credited  to  the  plaintiff. 
Fourth.  The  item,  April  21  1890,  $600,  was 
erroneously  credited  to  the  plaintiff,  as  the  de- 
fendant testified  without  contradiction  that  be 


contributed  the  amount,  which  was  equal  to  an 
amount  contributed  by  the  plaintiff.  Fifth. 
The  following  items  were  erroneously  debited 
against  the  defendant  without  corresponding 
credit:  October  1,  1884,  $10;  October  1.  1884, 
$32.45:  October  1,  1884,  $6.80:  December  12, 
1884.  $8.50:  January  6,  1887,  $56.10:  Fehru- 
anr  15,  1887,  $10.62 ;  February  15,  1887,  $57.- 
38;  June  2,  1888,  $64.31;  September  10,  1888, 
$69.50;  September  21,  1888,  $15.63.  Sixth. 
The  defendant  was  improperly  debited  with  firm 
check  No.  1802,  dated  March  25,  1887,  to  Mrs. 
C.  P.  Randall,  for  cash,  $100.  The  firm  owed 
Mrs.  Randall  two  items,  $80  and  $20,  for  which 
the  defendant  gave  faer  a  check  for  $100,  which 
she  returned  to  him,  whereupon  he  credited  it 
on  his  personal  account;  but  he  testifies  that 
Mrs.  Randall  was  charged  with  $100  on  the 
firm  books.  It  was  therefore  a  matter  between 
the  defendant  and  Mrs.  Randall  whereby  he 
came  into  ownership  of  the  check.  The  findings 
should  be  modified  by  making  corrections  in 
accordance  with  this  memorandum,  and  the 
judgment  modified  accordingly,  and  as  so  mod- 
ified affirmed,  without  costs.  Settle  order  be- 
fore Mr.  Justice  Thomas. 

REDDICK,  Respondent,  v.  NEW  JERSEY 
&  N.  Y.  R.  CO.,  Appellant.  (Supreme  Court, 
Appell«te  Division,  Second  Denartment  .Tuly 
3(),  1015.)  Action  by  Lizzie  Reddick  against 
the  New  Jersey  &  New  York  Railroad  Company. 

PER  CURIAM.  Motions  denied,  without 
costs.    See,  also,  153  N.  Y.  Supp.  1139. 

MILLS,  J.,  takes  no  part 


In  re  RED  HOOK  LIGHT  ft  POWER 
OO.  (Supreme  Court,  Apndlate  Divipion.  Third 
Department.  July  1,  1915.)  In  the  matter  of 
the  application  of  the  Red  Hook  Lieht  &  Power 
Company  to  acquire  lands,  etc.,  in  Clermont, 
Colombia  county,  etc.  No  opinion.  Final  or- 
der unanimously  affirmed,  with  costs. 

REED,  Appellant,  ▼.  BELNORD  REALTY 
CO.,  Resp<Hident.  (Supreme  Court,  Appellate 
Division,  First  Department  July  9,  1915.) 
Action  by  Charles  S.  Reed  against  the  Belnord 
Realty  Company.  J.  A.  O'Leary,  of  New  York 
City,  for  appellant  B.  O.  Sherwood,  of  New 
York  City,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Order  filed. 

HOTCHKISS,   J.,  dissents. 

In  re  REICH'S  ESTATE.  (Supreme  Court 
Appellate  Division,  Second  Department  July 
30,  1916.)  In  the  matter  of  the  estate  of  Anna 
Rrich,  deceased.  Anthony  Darmstadt  appel- 
lant; Edwin  R.  Jaxheimer,  as  executor,  etc., 
respondent.  No  opinion.  Order  reversed,  with 
$1()  costs  and  disbursements,  and  motion  dmipd, 
with  $10  costs,  on  authority  of  Murray  v.  War- 
ing Hat  Mfg.  Co.,  142  App.  Div.  514,  127  N. 
Y.  Supp.  78,  and  Matter  of  Summerville,  145 
Apik  Div.  931.  12»  N.  Y.  Supp.  U48. 

REILLY,  Respondent  v.  COGGINS,  Appel- 
lant et  aL    (Supreme  Court  Appellate-  DIvi- 
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aion,  Second  Departmeot  July  30.  1915.)  Ac- 
tion by  John  Reilly,  as  administrator,  etc., 
against  Ellen  Coggins,  impleaded  witn  the 
Brooklyn  Savings  Bank.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

REILLY,  Respondent,  v.  COGGTNS,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  30,  1915.)  Ac- 
tion by  John  Reilly,  as  administrator,  etc., 
ag^nst  Ellen  Coggins,  impleaded  with  the  Emi- 
grant Industrial  Savings  Bank.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

RENAUT  V.  CITY  OF  NEW  YORK  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  9,  1915.)  Action  by  Amanda 
Renaut  against  the  C?ity  of  New  York,  implead- 
ed with  others.  No  opinion.  Motion  granted. 
Order  filed.    See,  also,  162  N.  Y.  Supp.  1139. 

RESIDENCE  CO.  OP  LAWRENCE  PARE 
T.  KOSTER.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  July  0,  1915.)  Action 
by  the  Residence  Company  of  Lawrence  Park 
against  Harry  M.  Koster.  No  opinion.  Appli- 
eation  denied,  with.  $10  costs.    Order  signed. 


RICHARDS  V.  WELLS  FARGO  EXPRESS 
CO.  (Supreme  Court  Appellate  Division,  First 
Department  July  9,  1015.)  Action  by  Artie 
F.  Richards  against  the  Wells  Fargo  Express 
Company.  No  opinion.  Application  granted. 
Settle  order  on  notice.  See,  also,  156  App.  Div. 
268,  141  N.  Y.  Supp.  306. 

RIOHTBR  v.  LTNDEMANN.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  9,  1915.)  Action  by  Helena  M.  Richter 
against  Katberine  F.  Lindemann,  individually, 
etc.  No  opinion.  Motion  to  dismiss  appeal 
granted,  with  $10  costs.  Order  filed.  See,  also, 
166  App.  Div.  33,  152  N.  Y.  Supp.  784. 

RITNER,  Respondent,  v.  HOLBROOK, 
CABOT  &  ROLLINS  CORPORATION,  Appel- 
lant (Supreme  Court,  Appellant  Division,  Sec- 
ond Department.  Jul};  30,  1915.)  Action  by 
William  A.  Ritner  against  the  Holbrook,  Cabot 
&  Rollins  Corporation. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  the  final  award  of 
costs,  upon  the  ground  that  the  evidence  does 
not  show  that  the  release  was  procured  by 
fraudulent  representations.  We  do  not  consider 
on  the  present  pleadings  whether  the  minds  of 
the  parties  met  in  agreement  upon  the  release. 

RIVERDALB  REALTY  CO.  ▼.  CITY  OP 
NEW  YORK  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  26,  1915.) 
Action  by  the  Riverdale  Realty  Company 
against  the  City  of  New  York  and  others.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.    See,  also,  153  N.  Y.  Supp.  742. 

RIVER  VIEW  MANOR  ASS'N  v.  BRUCK- 
NER et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.    July  30,  1915.)  ■  Ac- 


tion   b7   the   RiTei'   View   Manor   Association 
against  Arthur  Bruckner  and  others. 

PER  CURIAM.  The  parties  hereto  having 
stipulated  in  open  court  that  this  case  may  be 
disposed  of  by  a  court  of  four,  the  dedsion  is 
as  follows :  The  parties  having  agreed  that 
the  determination  be  made  wlthont  costs,  judg- 
ment is  directed  for  the  defendants  apon  the 
written  submission,  without  costs,  dismiasins 
plaintiff's  complaint  upon  the  merits.  A  court 
of  equity  will  not  enforce  a  covenant  such  as 
that  which  forms  the  basis  of  this  controversy 
at  the  suit  of  one  who  is  not  a  covenantee,  and 
to  whom  the  covenantee  was  under  no  obligation 
at  the  time  of  the  making  of  the  covenant.  The 
court  will  not  grant  affirmative  relief  to  tfae  de- 
fendants for  the  reason,  among  others,  that  the 
covenantee  is  not  before  the  court. 

ROBERTS,  Appellant,  v.  SCHIPFBRDErK- 
ER,  Respondent  (Supreme  Ourt,  App«»llate 
Division,  Sec<Hid  Department  Jnly  30,  1915.) 
Action  by  William  H.  Roberts  against  Jacob 
Scbiiferdecker,  as  president,   etc 

PER  CURIAM.  Judgment  reversed,  with 
costs,  and  decision  and  judgment  in  favor  of 
plaintiff  rendered,  with  the  additional  finding 
of  fact  that  the  committee,  on  February  10. 
1912,  immediately  after  its  organization,  with- 
out giving  any  notice  to  plaintiff  and  without 
his  attendance  or  presence,  went  to  Somers  Hall 
and  investigated  the  charge.  The  ground  of  our 
determination  is  that  we  conclude  that  the  at- 
tempted expulsion  of  the  plaintiff  was  invalid 
for  the  reason  that  it  was  incompetent  for  the 
grievance  committee  to  investigate  at  all  until 
after  it  had  given  the  plaintiff  notice  and  op- 
portunity to  attend  before  it  Our  such  deter^ 
mination,  however,  is  without  prejudice  to  the 
right  of  the  Local  to  properly  try  the  plaintiff 
upon  the  charges  preferred  against  him. 

ROCHESTER  &  PITTSBURGH  COAL  CO.. 
Respondent,  v.  CORRIGAN  et  al..  Appellants. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment Mar  19,  1915.)  Action  by  the 
Rochester  &  nttsburgh  Coal  Company  a^inst 
James  W.  Corrigan  and  others.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

RODGERS.  Respondent,  t.  McLOUGHLIN 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  30,  1915.> 
Action  by  E.  Bromley  Rodgers  against  James 
G.  McLoughlin  and  another.  No  opinion.  Or- 
der in  so  far  as  appealed  from  affirmed,  with 
$10  costs  and  disbursements.  See,  also,  154  N. 
Y.  Supp.  1142.  

RODGERS  ▼.  McLOUGHLIN  et  al.  (So- 
preme  Court,  Appellate  Division,  Second  De- 
partment July  30,  1915.)  Action  by  B.  Brom- 
ley Rodgers  against  James  G.  McLoughlin  and 
another.  No  opinion.  Order  modified  by  re- 
quiring the  plaintiff  to  give  particulars  required 
by  subdivisions  3  and  11  of  the  demand,  and  by 
denying  motion  for  particulars  required  by  sub- 
divisions 6  and  7  of  the  demand:  and  as  so 
modified  affirmed,  without  costs.  See,  also,  151 
N.  Y.  Supp.  09e<;  164  N>  °E.  Bupp,  1142. 


Digitized  by 


Google 


HBUOBANDirU  DECISIONS 


1143 


ROSENFELD  t.  SCHWARTZ  et  al.  (Su- 
preme Cfiurt,  Appellate  Division,  First  Depart- 
ment. July  9,  1915.)  Action  by  Irving  Rosen- 
feld  against  Louis  Schwartz  and  others. 

PKR  CURIA&L  Motion  for  stay  granted  up- 
on defendants'  giving  a  bond  in  the  penalty  of 
$2,500  conditioned  upon  their  paying  any  judg- 
ment tbot  the  plaintiff  may  obtain  against  them 
on  the  trial  of  the  action.  If  this  bond  is  not 
given  within  ten  days  after  announcement  of 
this  decision,  the  motion  is  denied,  with  $10 
costs.    Settle  order  on  notice. 

ROSENTHAL  et  aL  v.  PEOPLE'S  COLLAT- 
ERAL PLEDGE  SOCIETY.  (Supreme  Court, 
Appellate  Division,  First  Depatrment  Jnne 
25,  1915.)  Action  by  Michael  Rosenthal  and 
others  against  the  People's  Collateral  Pledge  So- 
ciety. No  opinion.  Application  denied,  with 
$10  costs.    Order  signed. 

In  re  ROTH.  (Supreme  Court,  Appellate  Di- 
vision, First  Dn>artment.  June  26,  1915.)  In 
the  matter  of  Herman  L.  Roth,  an  attorney. 
No  opinion.  Referred  to  Hon.  Roger  A.  Pryor, 
official  referee.  Settle  order  on  notice.  See, 
also,  158  App.  Div.  880,  142  N.  T.  Snpp.  1142. 

RUMSEY,  Respondent,  v.  QUEENS  COUN- 
TY TRUSO*  CO.  et  al..  Appellants  et  al.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
Sartmerit.  July  7,  1915.)  Action  by  Joseph  B. 
Lnmsey  against  the  Queens  County  Trust  Com- 
pany and  others,  impleaded  with  others. 

PER  CURIAM.  Interlocutory  judgment  af- 
firmed, with  costs,  with  leave  to  the  appellants 
to  plead  over  within  20  days,  upon  payment  of 
the  costs  of  the  demurrer  and  of  this  appeal. 
Held:  That  the  complaint  states  a  single  cause 
of  action  in  tort.  The  several  overt  acts  of  de- 
fendants, pleaded  by  plaintiff,  make  up  the 
means  and  method  alleged  by  him  to  have  been 
adopted  and  employed  by  defendants  to  impair 
and  practically  destroy  the  value  of  his  property 
rights  and  interests  in  the  Buffalo  &  Southern 
Railway  Company  in  the  execution  of  the  fraud- 
ulent scheme  alleged  to  have  been  adopted  by 
defendants  to  accomplish  that  unlawful  purpose. 

RUNGE,  Appellant,  v.  NEWTON  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Third  Department.  September  15,  1915.)  Ac- 
tion by  Edward  Runge  against  Irving  C.  New- 
ton and  another.  No  opinion.  Interlocntory 
judgment  affirmed,  with  costs,  on  the  authority 
of  Kidder  v.  Port  Henry  Iron  Ore  Co.,  201  N. 
Y.  445.  94  N.  E.  1070,  with  the  usual  leave  to 
plaintiff  to  amend  complaint  upon  payment  of 
costs  of  demurrer  and  of  this  appeal. 

RUSSELL,  Appellant,  v.  GREGG,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Third 
Department.  July  1,  1915.)  Action  by  Joseph 
M.  Russell  against  Adam  A.  Gregg.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

RUSSELL  ▼.  NORTH  RIVER  SAVINGS 
BANK.  (Supreme  Court,  Appellate  Division, 
First  Department.    June  25,  1916.)    Action  by 


John  Russell  as  president,  etc.,  against  the  North 
River  Savings  Bank,  No  opinion.  Application 
granted.     Order  signed. 

RYAN,  Appellant,  v.  INTERBOROUGH 
RAPID  TRANSIT  CO.,  Respondent  (Supreme 
Jourt,  Appellate  Division,  First  Department. 
July  9,  1915.)  Action  by  Martin  A.  Ryan,  an 
infant,  etc.,  against  the  Interborough  Rapid 
Transit  Company.  E.  S.  Merrill,  of  New  York 
City,  for  appellant.  B.  H.  Ames,  of  New  York 
City,  for  re8{>ondeut  No  opinion.  Judgment 
affirmed,  with  costs.    Order  Died. 

SABATINO  v.  MANHATTAK  BRIDGE 
THREE-CRNT  LINE.  (Supreme  Court,  Ap- 
pellate Division,  Plrst  Department  July  9, 
1015.)  Action  by  Joseph  Sabatino  a^inst  the 
Manhattan  Bridge  Three-Cent  Line.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.     Order  filed. 

SAHLI,  Respondent  v.  8COVIL,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment Jniy  30j  1915.)  Action  by  Benedict 
Sabli  against  William  T.  Scovil.  No  opinion. 
Judgment  and  order  unanimously  affirmed  on 
reargument,  with  costs.  See,  also,  153  N.  Y. 
Supp.  1141. 

ST.  JOHN  et  al.,  Appellants,  t.  RBISS,  Re- 
spondent. (Supreme  (jourt.  Appellate  Division, 
First  Department.  June  25,  1915.)  Action  by 
Henry  W.  St.  John  and  others  against  Elias 
Reiss.  G.  Lange,  Jr.,  of  New  York  City,  for 
appellants.  D.  L.  Podell,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs.  Order  filed.  See,  also,  153  N.  Y. 
Supp.  1141.  

SALISBURY,  AppeUant.  v.  HENION,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Fourth  Department  July  7,  1915J  Action  by 
David  N.  Salisbury  against  Bert  U.  Henion,  as 
executor,   etc. 

PER  CURIAM.  Judgment  and  order  den3ring 
motion  for  new  trial  affirmed,  with  costs.  Or- 
der as  to  costs  modified  by  strikine  out  the  lim- 
itation upon  the  amount  of  plaintitTs  costs,  and 
as  so  modified  affirmed,  with  $10  costs  to  plain- 
tiff. Held,  that  the  question  of  the  amount  of 
costs  should  be  determined  in  the  usual  way,  un- 
der the  general  provisions  of  the  Code  of  Civil 
Procedure,  and  by  means  of  taxation,  retaxation, 
and,  if  necessary,  by  review  at  Special  Term. 

SALZMAN,  Respondent,  v.  EISBNBACH 
REALTY  &  CONSTRUCTION  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. July  80,  1915.)  Action  by  Morris 
Salzman  against  the  Eisenbach  Realty  &  Con- 
struction Company.  No  opinion.  Motion  de- 
nied, with  $10  costs. 

SAMUELS  et  aL  t.  BLOOM.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  9, 1915.)  Action  by  Heinrich  Samuels  and 
others  against  Henry  Bloom.    No  opinion.    Ajjt- 
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plication  denied,  with  $10  c58t&    Order  mgned. 
See,  also,  164  N.  Y.  Supp.  189. 

SAMUELS.  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R,  R.  CO.  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. July  1,  1916.)  Action  by  Samuel  A. 
Samuels  aeainst  the  New  York  Central  &  Hud- 
son River  Railroad  Company  and  another.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

SAUERBRUNN  v.  HARTFORD  MPE  INS. 
CO.  (Supreme  Court,  Appellate  Division^irst 
Department.  June  25,  1915.)  Action  by  Henry 
Sauerbrunn,  Jr.,  against  the  Hartford  Life  In- 
surance Company.  No  opinion.  Motion  grant- 
ed. Questions  certified  as  stated  in  order.  Or- 
der filed.  See,  also,  165  App.  Div.  506.  160  N. 
Y.  Supp.  1039. 


SCAL  T.  ROSEN.  (Supreme  Court,  Appel- 
late Division,  First  Department.  July  9,  1915.) 
Action  by  Harris  Seal  against  Mary  Rosen.  No 
opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs,  unless  appellant  complies  witli 
terms  stated  in  order.    Order  filed. 

SCARLETT  v.  DELAWARE,  L.  &  W.  R.  CO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  26,  1915.)  Action  by  Arthur 
Si'arlett  against  the  Delaware,  Lackawanna  & 
Western  Railway  Company.  No  opinion.  Mo- 
tions denied,  with  $10  costs.  Order  filed.  See, 
also,  153  N.  Y.  Supp.  51. 

SCHAAD  V.  WILLIAMS.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
30.  liH5.)  Action  by  Paul  Scbaad  against  Sam- 
uel T.  Williams,  and  another,  defendant.  No 
oiiiniun.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 

CARR,  J.,  dissents. 

SCHIFF  V.  WINTON  MOTOR  CAR  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  9,  1915.)  Action  by  Harry 
Scbiff  against  the  Winton  Motor  Car  Company. 
No  opinion.  Application  denied,  with  $10  coste. 
Order  signed.    See,  also,  153  N.  Y.  Supp.  961. 

SCHLBICH,  Respondent,  ▼.  SCHLBTCH, 
Appellant.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  25,  1915.)  Action  by 
Susanna  Schleich,  as  administratrix,  etc;, 
against  Paul  Schleich.  G.  Lange,  Jr.,  of  New 
\ork  City,  for  appellant.  R.  S.  Newcombe,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed.    See,  also,  153  N.  Y.  Supp.  1142. 

Iq  re  SCHLE^INGER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  2(>, 
1916.)  In  the  matter  of  Abraham  Schlesinger, 
deceased.  No  opinion.  Order  afiSrmed  with  $10 
costs  and  disbursements.  Order  filed.  See,  al- 
so, 160  App.  Div.  889,  144  N.  Y.  Supp.  1144. 

SCHNEIDER,  Appellant,  v.  IIEFPERNAN 
et  al..  Respondents.    (Supreme  Court,  Appellate 


Division,  Third  Department  July  1,  1915.) 
Action  by  Frederick  H.  Schneider  against  Tim- 
othy Heffeman  and  another.  No  opinion. 
Judgment  modified  by  striking  therefrom  the 
costs  allowed  to  the  church,  and,  as  modified, 
affirmed,  with  costs. 

SCHOELLKOPF  HOLDING  CO.  y.  KAV- 
INOKY.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July  7,  1915.)  Action  by 
the  Scfaoellkopf  Holding  Company  against  Sam- 
uel Kaviuoky. 

PER  CURIAM.  Judgment  directed  in  faTor 
of  the  defendant  upon  the  submission,  with 
costs.  Held:  (1)  That  the  title  proffered  by 
plaintiff  to  defendant  is  valid  and  marketable, 
except  as  to  the  interest  of  the  infants,  children 
of  Alfred  Scboellkopt  (2)  That  such  title  is 
not  marketable,  for  the  reason  that  the  oouTey- 
ance  to  plaintiff  was  never  authorized  by  such 
infants,  and  the  conveyance  by  the  execntors 
and  trustees  to  plaintiff  was  made  in  pursuance 
of  a  scheme  of  distribution  unauthorized  by 
law,  and  involved  a  consideration  that  was  not 
lawful. 


SOHOFIELD  ▼.  WOLPER  et  al.  (Supreme 
(Tourt,  Appellate  IMvision,  Second  Department. 
July  30,  1915.)  Action  by  WiUiam  H.  Schofield. 
as  trustee,  etc.,  against  Rebecca  Wolper  and 
others.  No  opinion.  Motions  denied,  without 
costs.    See,  also,  153  N.  Y.  Supp.  1143. 

aCHROEDER,  Respondent,  r.  MARINE 
METAL  &  SUPPLY  00.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Second  I>e- 
partment.  July  30.  1916.)  Action  by  Charles 
Schroeder,  an  infant,  by  Geor^p  Schroeder,  his 
guardian  ad  litem,  against  the  Marine  Metal  & 
Supply  Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 

SCHULMAN  ▼.  RECTOR  PAPBai  BOX 
CO.  (Supreme  Court.  Appellate  Term.  First 
Department.  June  28, 1915.)  Appeal  from  Mu- 
nicipal Court,  Borough  of  Manhattan,  Second 
District.  Action  by  Louis  Schulmaa  against 
the  Rector  Paper  Box  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  AppenI 
dismissed.  Myron  S.  Yochelson,  of  New  York 
City,  for  appellant  Nathan  M.  Hutner,  of 
New  York  (Sty,  for  respondent 

PER  CURIAM.  The  notice  of  appeal  here- 
in recites  only  that  the  appeal  is  from  the  judg- 
ment in  this  action  which  was  entered  after 
an  inquest  upon  the  default  of  the  defendant 
The  appellant's  attorney  claims,  and  the  return 
shows,  that  the  defendant  made  a  motion  to 
open  his  default  and  the  motion  was  denied, 
and  an  order  entered  denying  the  same ;  but  the 
notice  of  appeal  makes  no  mention  of  the  order. 
We  have,  however,  examined  the  record,  and 
there  is  nothing  shown  upon  the  affidavits  used 
upon  the  motion  which  would  constitute  a  suf- 
ficient excuse  for  the  defendant's  failure  to  ap- 
pear, and  the  order  denying  the  tnotion  to  open 
his  default  was  properly  sranted.  Appeal  dis- 
missed, with  $10  oesta. 
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SCHTTI/FZ,  Appenant,  r.  McCREA  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  DeDartment.  July  9,  1916.)  Action  by 
William  F.  Scbultz  against  William  G.  McCrea 
and  otbera.  B.  H.  Kelly,  of  New  York  City, 
for  appdlant. 

PER  CURIAM.  Judgment  affirmed,  with 
costa.    Order  filed. 

CLABKB  and  HOTCHKI88.  JJ.,  dissent 

SCHUNK,  ApTwllant.  v.  INTERNATIONAL 
KT.  CO.,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  26, 
191S.)  Action  by  William  Schunk  against  the 
International  Railway  Company.  No  opini<«. 
Judgment  affirmed,  with  costs. 

S.  0.  POSNER.°°Inc.,  v.  POSNBR.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  9,  1915.)  Action  by  S.  C.  Posner, 
Incorporated,  against  Sarah  C.  Posner.  No 
opinion.  Application  denied,  with  $10  costs. 
Order  signed.  

SBBIjET,  Respondent,  v.  WILLIAMS,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Third  Department  July  1,  1915.)  Action  by 
Jefferson  Seeley  against  Georpe  L.  Williams. 
No  opinion.  Judgment  and  order  reversed  as 
ai^inst  the  weight  of  evidence,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event ; 
the  finding  of  fact  disapproved  of  being  that  the 
plaintiff  performed  his  contract 


SHAPIRO  ▼.  GLEINDENNING.  (Supreme 
Court  Appellate  Division,  First  Department 
July  9,  1915.)  Action  by  Samuel  Shapiro 
against  Frederick  W.  Glendenning.  No  opinion. 
Motion  to  dismiss  appeal  granted,  wiUi  $10 
costs.    Order  filed. 

SHAU6HNDSST,  Appellant  ▼.  WBIOH- 
MANN,  Respondent  (Supreme  Court  Appel- 
late Division,  First  Department  June  25, 
1915.)  Action  by  Susan  Shaughnessy  against 
Victor  Weichmann.  M.  T.  Manton,  of  New 
Tork  City,  for  appellant  F.  W.  Catlin,  of  New 
York  City,  for  resiiondent.  No  opinion.  Order 
affirmed,  unless  plaintiff  stipulate  to  reduce  ver- 
dict to  $5,000,  in  which  event  the  order  appeal- 
ed from  is  reversed  and  the  verdict  as  so  reduced 
reinstated,  without  costs  of  this  appeal.  Settle 
order  oa  notice. 


SHAW  ▼.  McQUEENIE.  (Supreme  Court 
Appellate  Division,  First  Department  July  9, 
1915.)  Action  by  Helen  Shaw  against  Mary 
F.  McQueenie.  No  opinion.  Application  de- 
nied, with  $10  costs.  Order  signed.  See,  also, 
85  Misc.  Rep.  305,  147  N.  Y.  Supp.  407. 

SKEBLB  COAIi  CO.  v.  BAKER.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  d,  1915.)    Action  by  the  Skeele  Coal  Com- 

Bany   against  Charles   T.   Baker.    No  opinion, 
lotion   denied,    with    $10   costs.    Order    filed. 
See,  also,  152  N.  Y.  Supp.  1148. 

SLAUGHTER  v.  KOTTMANN.  (Supreme 
Court,  Appellate  Division,   First  Department 


June  25,  1915.)  Action  by  Arthur  M.  Slaugh- 
ter against  George  Rottmann.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed. 

SLIGO    FURNACE    CO.,    Respondent    v. 

QUINN  et  al..  Appellants.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  June 
9,  1915.)  Action  by  the  Sligo  Furnace  Com- 
pany against  Thomas  E.  Quinn  and  others.  No 
opinion.  Motion  for  reargument  (in  153  N.  Y. 
Supp.  109)  denied,  with  $10  costs. 

In  re  SMITH.  (Supreme  Court  Appellate 
Division,  Fourth  Department  May  26,  1915.) 
In  the  matter  of  Charles  A.  B.  Smith,  attorney 
and  counselor  at  law.  No  opinion.  Report  of 
referee  confirmed,  and  order  of  disbarment  en- 
tered. See,  also,  164  App.  Div.  966,  149  N.  Y. 
Supp.  1112. 


SMITH  et  al..  Appellants,  v.  BARTLETT, 

Reai>ondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  30,  1915.)  Ac- 
tion by  William  E.  T.  Smith  and  others  against 
John  J.  Bartlett  No  opinion.  Order  reversed, 
and  motion  granted,  without  costs,  but  upon 
plaintiffs  stipulating  that,  if  defendant  so  elect 
either  party  may  read  in  evidence  from  the  for- 
mer record.  The  reversal  is  solely  upon  the 
ground  of  the  error  in  the  certified  copy  of  the 
will  of  William  Smith.  See,  also,  166  App. 
Div.  916,  141  N.  Y.  Supp.  U46. 

SMITH  et  al.,  Appellants,  v.  JAMISON  et 
al..  Respondents.  (Supreme  Court  Appellate 
Division,  First  Department  June  25,  1015.) 
Action  by  Roxy  M.  Smith  and  others,  as  ex- 
ecutors, etc,  against  William  A.  Jamison  and 
others,  as  administrators,  etc.  A.  H.  Larkin, 
of  New  York  City,  for  appellants.  W.  N.  Dyk- 
man,  of  Brooklyn,  for  respcadents.  No  opin- 
ion. Judgment  affirmed,  with  costs,  on  opinion 
of  the  referee.    Order  filed. 

SinrTH  V.  YORKSHIRE  REALTY  ft  CON- 
STRUCTION CO.  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  25, 
1916.)  Action  by  John  Smyth,  as  administra- 
tor, against  the  Yorkshire  Realty  &  Construc- 
tion Company  and  others.  No  opinion.  Mo- 
don  denied,  with  $10  costs.  Order  filed.  See, 
also,  153  N.  Y.  Supp.  1145. 


SOLINSKIE,  Respondent  t.  PHILADEL- 
PHIA &  REIADING  COAL  &  IRON  CO.,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  July  30,  1915.)  Action  by 
John  Solinskie  against  the  Philaddphia  &  Read- 
ing Coal  &  Iron  Company.  No  opinion.  Order 
reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs.  See  Wil- 
ner  v.  Independent  Order  Ahawas  Israel,  122 
App.  Div.  615,  107  N.  Y.  Supp.  497 ;  Jack8<m 
V.  Carpenter,  8  Cowen,  22;  Taylor  v.  Vander- 
voort  9  Wend.  449. 

SOLVAGGl,  Respondoit,  ▼.  TISDALE 
LUMBER  CO.,  Appellant  (Supreme  Court 
Appellate  Diviaioii,  Second  Department    July 
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30,  191B.)  Acdon  by  Baffaele  Solvaggi  against 
tbe  Tisdale  Lumber  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

SPRATT  V.  SWEENEY  &  GRAY  CO.  et  al. 
(Supreme  Court,  Appellate  Division.  Tiilrd  De- 
partment. July  1,  1»15.)  In  the  matter  of  the 
claim  of  John  Spratt  against  Sweeney  &  Gray 
Company,  end  another,  insurer.  No  opinion. 
Motion  granted.  See,  also,  153  N.  Y.  Snpp. 
506. 

STAFFORD,  Appellant,  v.  BROTHER- 
HOOD OF  R.  TRAINMEN  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July  7,  1915.)  Action 
by  Iiillian  E.  Stafford  againit  the  Brotherhood 
of  Railroad  Trainmen,  Impleaded  with  others. 
No  opinion.     Judgment  affirmed,  with  costs. 

STAFFORD  ▼.  STAFFORD.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
July  7,  1015.)  Action  by  Augusta  C.  Stafford 
against  Frank  B.  Stafford;  Kate  Hcins,  core- 
spondent, appellant.  No  opinion.  Stay  grant- 
ed until  the  opening  day  of  the  September  term 
of  this  court  upon  condition  that  the  appellant 
be  ready  for  argument  and  argue  the  appeal  up- 
on that  day,  or  as  soon  as  reached.  See,  also, 
152  N.  Y.  Supp.  1144. 

STARKE.  AppeUant,  v.  CATSKILL  &  AL- 
BANY STEAMBOAT  CO.,  Limited,  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  July  1,  lOlBJ  Ac- 
tion by  Charles  H.  Starke  against  the  Catskili 
&  Albany  Steamboat  Company,  Limited,  and 
another.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disburselnents. 


STERN  V.  MUTUAL  LIFE  INS.  CO.  et  at 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. July  9,  1915.)  Action  by  Caroline 
Stern  against  the  Mutual  life  Insurance  Com- 
I>any  and  others.  No  opinion.  Appellant  must 
print  and  serve  the  pleadings  in  the  action. 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellant  comply  with  terms  stat- 
ed in  order.     Order  filed. 

STERN  et  al.,  Appellants,  v.  T.  B.  HARMS 
CO.  et  al..  Respondents.  (Supreme  Court,  Ap- 
pellate Division.  First  Department  June  25, 
1915.)  Action  by  Joseph  W.  Stem  and  others 
against  the  T.  B.  Harms  Company  and  others. 
T.  B.  Ricliter,  of  New  York  City,  for  appel- 
lants. M.  D.  Josephson,  of  New  York  City,  for 
respondents.  No  opinion.  Judgment  affirmed, 
witti  costs,  with  leave  to  plaintiff  to  serve  an 
amended  complaint  on  payment  of  costs  in  this 
court  and  in  tbe  court  Delow.    Order  filed. 

STOCKMAN-FARMER  PUB.  CO.  v.  POR- 
TER et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  July  7, 1915.)  Action 
by  tbe  Stockman-Farmer  Publishing  Com- 
pany against  John  B.  Porter  and  another ;  Ed- 
ward C.  Beiscr,  respondent  No  opinion.  Judg> 
ment  affirmed,  with  costs,  upon  the  authority 


of  Kelley  v.  Hurlburt,  5  C5ow.  534;  Imperial 
Shale  Brick  Co.  v.  Jewett,  189  N.  Y.  143.  82 
N.  E.  167;   and  Davis  v.  AUen,  3  N.  Y.    168. 

STOKES.  Respondent,  v.  NEW  TORK 
CONSOL.  R.  CO.,  AppeUant  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
3(),  1915.)  Action  by  Randolph  Stokes,  an  in- 
fant, by  Loretta  Sayler,  his  guardian  ad  litem, 
against  the  New  York  Consolidated  Railroad 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

SULZBACH,  Respondent,  v.  SIRY,  Appel- 
lant (Supreme  Court,  Appellate  Division,  S«<*- 
ond  Department.  July  30,  1915.)  Action  by- 
Joseph  T.  Sulzbach,  an  infant  by  Joseph  F. 
Sulzbach,  his  guardian  ad  litem,  against  Chris- 
tina A.  Siry.  No  opinion.  Order  unanimously 
affirmed,  with  costs. 

SUMNER,  Respondent,  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
(3ourt,  Appellate  Division,  Fourth  Department 
May  26,  1916.)  Action  by  David  C.  Sumner, 
as  administrator,  etc.,  against  the  New  York 
Central   &   Hudson   River  Railroad   Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

FOOTE  and  MERRELL,  JJ.,  dissent  upon 
the  ground  that  whether  plaintiff's  intestate 
fell  while  standing  beside  the  tracks  as  a  trav- 
eler upon  the  highway,  or  as  an  intending  pas- 
senger, she  was  in  either  event  guilty  of:  con- 
tributory negligence  as  matter  of  law. 

SURE  SEAL  CO.  v.  LOEBER  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  25,  1916.)  Action  by  the  Sure 
Seal  Company  against  Charles  C.  Loeber  and 
others.  No  opinion.  Motion  to  dismiss  appeal 
granted,  with  $10  costs,  unless  appellant  com- 
ply with  terms  stated  in  order.    Order  filed. 

SUTERA,  AppeUant,  v.  ANCHOR  LINE  S. 
S.  CO.,  Respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department  July  30, 
1915.)  Action  by  Carla  Sutera,  as.administm- 
trix,  etc.,  of  Francesco  Sutera,  deceased, 
against  the  Anchor  Line  Steamship  Company. 
No  opinion.  Order  reversed,  with  $10  costs  an<I 
disbursements,  and  motion  to  amend  granted 
upon  condition  that  the  plaintiff,  witliin  20 
days,  pay  to  the  defendant  the  costs  of  the  ac- 
tion to  the  date  of  the  original  making  of  the 
motion,  and  $10  costs  of  motion. 

SWANCK.  Appellant  v.  NORTHERN 
CENT.  R  CO.  Re-sDondent  (Supreme  Court. 
Appellate  Division,  Third  Department  July  1, 
1!>15.)  Action  by  Ralph  Swanck  against  the 
Northern   Central  Railway   Company. 

PER  CURIAM.  Order  affirmed,  with  costs, 
unless  the  plaintiff  within  20  days  stipulates  to 
reduce  the  verdict  to  $15,0(X);  if  such  stipula- 
tion is  filed,  order  is  reversed,  and  verdict  aa 
so  reduced  is  reinstated,  and  judgment  directed 
thereon. 

SMITH,  P.  J.,  and  LYON,  J.,  TOte  for  a&na- 
an«ew 
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SZEMEU  et  al.,  ReapoAdents,  ▼.  WJBINER 
«t  aL,  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  30,  1915.) 
Action  by  Frank  S»emke  and  another,  etc., 
against  Harris  Weiner  and  others,  defendants. 
No  opinion.     Order  affirmed,  with  costs. 

SZINKTJS  T.  JAMISON  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  3(),  1015.)  Action  by  Joseph  Szinkus 
against  William  A.  Jamison  and  others,  defend- 
ants. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

PUTNAM,  J.,  dissents. 

In  re  THOMSON  et  aL  In  re  HAMILTON 
PLACE  SCHOOL  SITE.  (Supreme  Court, 
Appellate  Division,  First  Department  July  9, 
1915.)  In  the  matter  of  Wm.  Thomson  and  oth- 
ers. In  the  matter  of  the  Hamilton  Place 
School  Site.  No  opinion.  Application  granted. 
Order  filed. 

TIEDEMANN,  Respondent,  t,  TIEDB- 
MANN,  Appelant.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  25,  1915.) 
Action  by  Gertrude  E.  Tiedemann  asainst  Ru- 
dolph E.  Tiedemann.  N.  Rockwood,  of  New 
Tork  City,  for  appellant  L.  R.  Brilles,  of  New 
Tork  City,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements, 
-with  leave  to  defendant  to  serve  ameaded  an- 
swer on  payment  of  costs  in  this  court  and  in 
the  court  below.    Order  filed. 

TOMPKINS  Y.  BRAUN.  (Supreme  Court, 
Appellate  Division.  Ftat  Department.  July  9, 
1915.)  Action  by  Joseph  Tompkins  against  Jo- 
seph Braun.  No  opinion.  Application  denied, 
with  $10  costs.     Order  signed. 

TOWN  OF  NORTH  HEMPSTEAD,  Re- 
spondent, v.  STERN,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  30,  1915.)  Action  by  the  Town  of  North 
Hempstead  against  Benjamin  Stem.  No  opin- 
ion. The  parties  hereto  having  stipulated  in 
open  court  that  this  case  may  be  disposed  of 
by  a  court  of  four,  the  decision  is  as  follows: 
Judgment  fin  86  Misc.  Rep.  520,  148  N.  T. 
6\npp.  840)  affirmed,  with  costs. 


TOWNSEND,  Appellant,  v.  CARTER 
CONST.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department  June 
25,  1915.)  Action  by  WiUard  H.  Townsend 
against  the  Carter  Construction  Company.  A. 
McCTulloh,  of  New  York  Cito,  for  appellant. 
L.  L.  Kellogg,  of  New  York  (3ity,  for  respond- 
ent No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
on  the  authority  of  Sullivan  t.  Ryan  Parker 
Construction  Company,  148  App.  Div.  243, 
132  N.  Y.  Snpp.  844.  Settle  order  on  notice. 
See,  also,  150  N.  Y.  Supp.  757. 

TOWNSEND,  Respondent,  v.  PERRY  et  aL, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department     July  7,  1915.)    Ac- 


tion by  Frank  B.  Townsend  against  EJtekiel  C. 
Perry  and  others. 

PER  CURIAM.  Order  modified  so  as  to 
require  the  plaintiff,  as  a  condition  of  granting 
the  new  trial,  to  pay  all  costs  of  the  action  al^ 
ready  accrued,  viz.,  S778.96  taxed  in  the  last 
judgment  (less  costs  before  notice  of  trial)  and 
taxed  costs  of  the  appeal  therefrom  to  this 
court  and  taxable  costs  already  accrued  on  the 
appeal  to  the  Court  of  Appeals,  and  $10  costs  of 
the  motion,  such  costs  to  be  paid  within  90  days 
after  service  of  a  copy  of  this  order  with  notice 
of  entry;  and  as  so  modified  the  order  is  af- 
firmed, without  costs  of  this  appeal  to  either 
party.    See,  also,  151  N.  Y.  Supp.  114& 

KRUSB,  P.  J.,  and  LAMBERT,  J.,  dissent 
and  vote  for  reversal  of  the  order  and  denial  of 
the  motion. 

TRBTTTON,  Respondent,  v.  CITY  OF 
ROCHESTER,  Appellant  (two  cases).  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment July  7,  1915.)  Action  by  John  K. 
Tretton  against  the  C^ity  of  Rochester,  and 
Elizabeth  J.  Tretton  against  the  same. 

PER  C7URIAM.  In  each  case,  judgment  and 
order  reversed,  and  complaint  dismissed,  with 
one  bill  of  costs  in  this  court  and  costs  in  each 
case  in  the  trial  court  Held,  tbat  tbe  notice 
required  by  section  682  of  the  charter  of  the 
defendant  city  was  not  timely  served,  and  that 
the  corporation  counsel  was  not  authorized  to 
waive  or  extend  the  time  of  service  thereof  up- 
on him  and  the  common  council,  even  if  he  as- 
sumed to  do  so,  as  claimed  by  the  plaintiff; 
furthermore,  no  waiver  was  pleaded. 

ROBSON.  J.,  dissents. 

TROIANO,  Respondent,  v.  GALASSO  et  aL, 
Appellants.  (Supreme  Cburt,  Appellate  Divi- 
sion, Second  Department.  July_  30,  1915.) 
Action  by  Agostine  Troiano  against  Antonio 
Galasso  and  another.  No  opinion.  Interlocu- 
tory judgment  affirmed,  with  costs. 

TROP  V.  FRIEDBERG  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
July  9,  1915.)  Action  by  Freda  Trop  against 
Maurice  Friedberg  and  others.  No  opinion. 
Ai^lication  denied,  with  $10  costs.  Order 
signed. 

TRUSTEES  OF  HAMII/TON  COLLEGE 
y.  ROBERTS  et  al.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department.  I)ecem- 
ber,  1914.)  Appeal  from  Trial  Term,  Oneida 
County.  Action  by  the  Trustees  of  Hamilton 
(College  against  Edward  Roberts  and  others. 
From  a  decision  dismissing  tbe  complaint, 
plaintiff  appeals.     Modified  and  affirmed. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  construction  put  upon  the  contract  by  the 
trial  court  is  correct  and  that  the  evidence  fails 
to  show,  as  was  held  by  the  trial  court,  what 
land  is  reasonably  necessary  to  answer  tbe  re- 
quirements of  the  contract  as  so  construed.  It 
seems  to  have  been  the  intention  of  the  trial 
judge  not  to  preclude  the  plaintiff  from  bringing 
another  action,  and  therefore,  to  avoid  any 
question  in  that  regard,  we  think  it  better  that 
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the  diemissal  of  the  complaint  should  be  upon 
the  motion  for  the  nonsuit  made  at  the  trial, 
upon  which  decision  was  resen'ed.  The  deci- 
sion may  be  modified  so  as  to  show  affirmatively 
that  the  complaint  was  not  dismissed  upon  the 
merits. 
FOOTBl  J.,  not  sitting. 

In  re  TRUSTBB  OF  SUPREME  COURT 
LIBRARY  AT  BUFFALO.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July 
7,  1915.)  In  the  matter  of  the  appointment  of 
a  trastee  of  the  Supreme  Court  Library  at 
Buifalo  to  fill  the  vacancy  caused  by  the  death 
of  William  B.  Hoyt  Mr.  Charles  Diebold,  Jr.. 
a  lawyer  of  Buffalo,  appointed  to  fill  the 
vacancy.     See,  ahso,  162  N.  Y.  Supp.  1146. 

TUCKER  V.  TUCKER.  (Supreme  C!ourt. 
Appellate  Division,  First  Department  July  9, 
1915.)  Action  by  Marguerite  P.  Tucker  against 
John  F.  Tucker.  No  opinion.  Motion  granted. 
Settle  order  on  notice. 


TURNEK,  Respondent;  v.  NBW  YORK 
CEINT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Third  Department 
September  15,  1915.)  Acdon  by  Charles  H. 
Turner  against  the  New  York  (Jentrai  &  Hud- 
son River  Railroad  Company.  No  opinion. 
Motion  denied.    See,  also,  153  N.  Y.  Supp.  281. 

UNITED  PAPEaiBOARD  CO.,  Respondent, 
V.  STANDARD  FIBRE  BASKET  00.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
*"irst  Department  June  25,  1915.)  Action  by 
tbe  United  Paperboard  Company,  Incorporated, 
against  the  Standard  Fibre  Basket  Company. 
G.  T.  Lynn,  of  Rochester,  for  appellant  J.  M. 
Herzberg,  of  New  York  City,  for  respondent 
No  opinion.  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted.  Order 
filed.  

UNTTHD  STATES  TITLE  GUARANTY 
CO.,  Respondent  v.  SPBRRY,  Appellant. 
(Supreme  Court  Appellate  Division,  Second 
Department  July  30,  1915.)  Action  by  the 
United  States  Title  Guaranty  Company  against 
Howard  A.  Sperry.  No  opinion.  Application 
granted,  and  case  set  down  for  September  28, 
1915.    See,  also,  153  N.  Y.  Supp.  1148. 


VALENTINE,  Apnellant,  v.  SCHMIDT  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department  July  9,  1915.) 
Action  by  Lincoln  Q.  Valentine  against  (Tbarles 
Schmidt  and  others.  S.  M.  Kohn,  of  New  York 
City,  for  appellant  A.  Furber,  of  New  York 
City,  for  renpondents.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.    Order  filed. 

VALENTINE  Y,  SMITH,  ANGEVINB  & 
<X>.,  Inc.,  et  aL  (Supreme  Court,  Appellate 
Division,  Third  D^artment  July  1,  1915.) 
In  the  matter  of  the  claim  of  Mike  Valentine, 
claimant,  against  Smith,  Angevine  &  Co., 
Incorporated,  employer,  and  another,  insurer. 
No  opinion.  Motion  granted.  See,  also,  153 
N.  Y.  Supp.  605. 


„  VAN  BLARICOM,  Respondent,  V.  DOD(^ 
oON,  Appellant,  et  al.  (Supreme  Oonrt,  Ap- 
pellate Division,  Fourth  Department  July  7, 
1915.)  Action  by  Phcebe  A.  Van  Blaricom, 
as  administratrix,  etc.,  against  Frank  L.  Dodg- 
son,  impleaded  with  others. 

PER  CuniAM.  Judgment  and  order  re- 
versed, and  complaint  dismissed,  as  to  the  ai>- 
pellant,  Frank  L.  Dodgson,  with  costs,  includ- 
ing costs  of  this  appeal  See  Heissenbuttel  v. 
JJea^her,  162  App.  Div.  752,  147  N.  Y.  Supp. 

LAMBERT,  J.,  dissenta. 

VAN  BROCHLIN  v.  VAN  ALIATEN  et  aL 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. July  1,  1915.)  Action  by  AUce  i.h 
Van  Brochlin,  as  administratrix,  etc.,  of  Ira 
D.  Rose,  deceased,  against  Helene  Rose  Van 
Allmen,  Jeremiah  Wood,  as  committee  of  the 
person  of  Helene  Rose  Van  Allmen,  an  adjudged 
incompetent,  respondents,  and  Camille  Fumo, 
appellant  No  opinion.  Judgment  unanimouslr 
affirmed,  with  costs. 

In  re  VAN  NEST.  (Supreme  Court.  Appel- 
late Division,  First  Department  June  25, 
1915.)  In  the  matter  of  Charles  M.  Van  Nest 
deceased.  No  opinion.  Order  affirmed,  with  $10 
costa  and  disbursements.    Order  filed. 

VILLAGE  OF  FRBDONIA,  Appellant,  t. 
FREDONIA  NATURAL  GAS  LIGHT  CO., 
et  aL,  Respondents.  (Supreme  C!ourt  Appel- 
late Division,  Fourth  Department  May  19, 
1916.)  Action  by  the  Village  of  Fredonia  againfjt 
the  Irredonia  Natural  Gaa  Light  Company  and 
others. 

PER  CURIAM.  This  appeal  having  bef-n 
transferred  to  the  Appellate  Division,  Third  De- 
partment, because  of  the  equal  division  of  the 
justices  of  this  court  qualified  to  sit  in  the  ap- 
peal, and  the  Third  Department  having  remitted 
the  appeal  to  this  court  for  further  action  be- 
cause of  the  disqualification  of  one  of  tbe 
justices  of  that  department,  the  appeal  is  trans- 
ferred to  the  Appellate  Division,  Second  Depart- 
ment to  be  there  heard  and  determinetd,  pursu- 
ant to  section  231  of  the  Code  of  Civil  Pro- 
cedure and  the  stipulation  of  the  parties  filed. 
See  also,  152  N.  Y.  Supp.  1147. 

LAMBERT,  J.,  not  sitting. 

VILLAGE  OF  PORT  DICKINSON.  Appel- 
lant, V.  FISH,  Respondent.  (Supreme  Court, 
Appellate  Division,  Third  I>epartmeDt  Septem- 
ber 21,  1915.)  Action  by  the  Village  of  Port 
Dickinson  against  George  A.  Fisii.  No  opinion. 
Motion  denied.    See,  also,  154  N.  Y.  Supp.  69& 

In  re  VILLAGE  OP  SOUTH  DAYTON, 
CATTARAIGUS  COUNTY.  (Supreme  Co»irt, 
Appellate  Division,  Fourth  Department  May 
26,  1915.)  In  the  matter  of  the  Proposed  In- 
corporation of  the  Village  of  South  Dayton,  Cat- 
tarauguH  County.  No  opinion.  Order  affirmed, 
without  costs.  See  Village  Law  (ConaoL  Lbwil 
c.  64)  {  18. 
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VOOBI*.  ItespoBdent,  t.  INTERKATIONAri 
BY.  CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  E\>urtli  Department.  July  7,  1915.) 
Action  by  Jacob  Vogd  against  the  International 
Railway  Company. 

PEB  CURIAM.  Judgment  reversed,  and  com- 
plaint dismissed,  with  costs,  including  costs  of 
this  appMl.  Held,  that  the  plaintiff  was  negli- 
gent as  matter  of  law,  and  defendant's  motion 
for  a  nonsQlt  should  have  been  granted. 

ERUSIX  P.  J.,  dissents. 


WACHAMANiAppellant,  t.  BROOKLYN 
UNION  ELEVATED  R.  CO.,  Respondent  (Su- 
preme Court  Appellate  Division.  Second  De- 
partment. Jul^  30,  1915.)  Action  by  Annie 
Wacbaman  against  the  Brooklyn  Union  Elevat- 
ed Railroad  Company. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Court  of  Kings  Connty  reversed,  and 
new  trial  ordered,  costs  to  abide  the  event,  on 
the  ground  that  the  damages  for  the  physical  in- 
jury to  plaintiff's  eye  are  inadequate.  We  think 
that  the  issue  as  made  by  the  pleadings  did  not 
entitle  plaintiff  to  recoTer  tor  any  loss  of  earn- 
ings in  her  business. 

WADDLE,  Respondent,  v.  CABANA,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  D^artment  June  9,  1016.)  Action  by 
EUna  P.  Waddle,  as  administratrix,  etc.,  against 
Oliver  Cabana,  Jr. 

PER  CURIAM.  Judgment  reversed,  and  judg^ 
ment  directed  for  the  defendant,  dismisdng  the 
complaint,  with  costs,  including  costs  of  this  ap- 
peal The  fifth  finding  of  fact,  so  far  as  it 
states  "that  the  said  stock  has  no  known  or 
ascertainable  market  value/'  is  hereby  disapprov- 
ed. Held,  that  the  plaintiff  did  not  make  a  case 
for  specific  performance  or  show  that  she  did  not 
have  an  adequate  remedy  at  law  for  damages. 

WARD,  Respondent,  v.  COUCH,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment March,  1916.)  Motion  to  dismiss  ap- 
peal for  failure  to  file  and  serve  printed  papers 
on  appeal  as  required  by  rule  41  of  the  Gen- 
eral Rules  of  Practice. 

PER  CURIAM.  The  case  having  be^n  settled 
(Vandenbergh  v.  Mathews,  52  App.  Div.  616, 
65  N.  Y.  Supp.  365),  and  the  papers  not  having 
been  printed,  filed,  and  served  within  the  time 
required  by  rule  41  of  the  General  Rules  of 
Practice,  the  appellant  is  la  default.  Appel- 
lant's counsel  has  evidently  failed  to  notice  that, 
Bince  the  repeal  of  rule  35  and  the  amendment 
of  rule  41  by  striking  out  the  words  "and  filing," 
the  time  limited  for  filing  and  serving  the  print- 
ed record  on  appeal,  where  a  case  and  e-^r^rt- 
tions  have  been  settled,  commences  to  run  from 
the  date  of  settlement,  and  not,  as  formerly, 
from  the  date  of  the  filbig  of  the  case  sinied  by 
the  Judge  or  referee  who  tried  the  case.  The  ap- 
pellant not  having  excused  his  default  in  any 
way,   the   motion   should   be   granted,   without 

Firejudice,  however,  to  a  motion  to  be  relieved 
rom  such  default    Motion  granted,  and  appeal 
dismissed,  with  costs,  ineluding  $10  costs  of  this 


motion,  without  preJnAoe  to  an  application  by 
appellant  to  be  relieved  from  his  default 

WARNER,  Respondent,  v.  GEORGB  A. 
OTIS  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  June  9, 
1016.)  Action  by  Francis  L.  Warner  against 
George  A.  Otis  Company. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  leave  to  renew  the  motion  before  the  jus- 
tice who  tried  the  case.  See,  also,  163  App. 
Div.  033,  147  N.  Y.  Snpp.  114k 

KRUSE,  P.  J.,  dissents 

In  re  WATERS.  (Supreme  Court,  Appellate 
Division,  Third  Department.  September  15, 
1915J  In  the  matter  of  the  claim  of  Mary  Wa- 
ters, on  behalf  of  herself  and  others,  for  com- 
pensation arisingoQt  of  the  death  of  Roger  Wa- 
ters, and  State  Workmen's  Compensation  Com- 
mission, respondents,  against  William  J.  Taylor 
Company,  employer,  and  Standard  Accident  In- 
surance Company,  insurance  carrier,  appellants. 

PER  CURIAM.    Award  afiirmed. 

SMITH,  P.  J.,  and  LYON,  J.,  dissent 

WATSON  v.  CHURCH  OP  SACRED 
HEART  OF  SCHENECTADY.  (Supreme 
Court,  Appellate  Division,  Third  Department 
September  15,  1815.)  Action  by  Sarah  A.  Wat- 
son against  the  Church  of  the  Sacred  Heart 
of  Schenectady.  No  opinion.  Motion  granted, 
with  $10  costs,  unieas  the  appellant  has  the 
printed  case  printed  and  served  and  stipulates 
that  the  case  be  put  on  the  calendar  of  this  term 
and  ready  for  argument,  in  wliich  case  motion  is 
denied. 

WEAR  V.  KOEHLER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  25, 
1915.)  Action  by  Frank  M.  Wear  against  Ther- 
esa Koehler.  No  opinion.  Motion  granted.  Or- 
der filed.    See.  also,  153  N.  Y.  Sopp.  773. 

WEAVER,  Respondent,  ▼.  TRAVER,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Third 
Department  July  1,  1915.)  Action  by  Jennie 
Weaver  against  Alvah  H.  Traver. 

PER  CURIAM.  Judgment  and  order  revers- 
ed on  the  ground  of  excessive  damages,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
the  event,  unless  the  plaintiff,  within  20  days, 
stipulate*  to  reduce  the  verdict  to  $2,500:  in 
case  such  stipulation  is  filed,  the  judgment  is  so 
modified,  and  as  modified  judgment  and  order 
affirmed,  with  costs. 

SMITH,  P.  J.,  and  WOODWARD,  J.,  vote 
absolutely  for  reversal  as  against  the  weight  of 
evidence. 

WEBEB  ▼.  DONNELLY  &  BICCI,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  25,  1915.)  Action  by  Wm.  F. 
Weber  against  Donnelly  A  Ricci,  Incorporat- 
ed. No  opinion.  Motioa  granteo.  Settle  or- 
der on  notice. 
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WEBSTER,  Responduit;  v.  STMONDS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  26,  1915.)  Action 
by  E/ugene  E.  Webster  against  Radcliffe  Tj. 
Symondg.  No  opinion.  Motion  granted,  and  ap- 
peal diamisaed,  with  costs. 

WEEDSPOBT  ELECTRIC  LIGHT  CO.,  Ap- 
pellant, V.  VILIAGE  OP  WBEDSPORT,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Fourth  Department  March,  1915.)  Appeal 
from  a  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  Cayu|;a  county  on 
the  29th  day  of  October,  1914,  dismissing  the 
complaint  upon  the  merits,  with  costs. 

PER  CURIAM.  We  hold  in  this  case  as  fol- 
lows: (1)  That  a  right  still  in  force  to  erect 
construct,  and  maintain  suitable  wires  and  other 
conductors,  with  the  necessary  poles  and  other 
fixtures  and  apparatus  in,  on,  over,  and  under 
the  streets,  avenues,  public  parks,  and  places  of 
said  village  (the  defendant),  for  conducting  and 
distributing  electricity  for  commercial  lighting 
and  heat  under  reasonable  regulations,  was 
granted  by  the  adoption  of  the  resolution  of 
October  6,  1898,  by  the  board  of  trustees  of  the 
defendant  to  the  assignor  of  the  plaintiff.  (2) 
That  the  plaintiff  has  kept  and  performed  all  of 
the  conditions  upon  which  the  said  franchise 
was  granted,  and  that  the  written  notice  served 
by  the  defendant  upon  the  plaintiff  December  11, 
1912,  was  ineffectual  to  discontinue  or  forfeit  the 
franchise  theretofore  granted  to  the  plaintiff. 
Judgment  reversed,  with  costs,  and  judgment  di- 
rected for  the  plaintiff,  granting  a  permanent 
injunction,  with  costs. 

WEIL  V.  RICHARDSON.  (Supreme  Court 
Appellate  Division,  First  Department.  June  25, 
1915J  Action  by  MUton  Weil  against  G.  Dex- 
ter Richardson.  No  opinion.  Motion  denied, 
with  $10  costs.  Order  filed.  See,  also,  153  N. 
Y.  Supp.  1149.         ^^^ 

In  re  WELCH.  (Supreme  Court,  Appellate 
Division,  Third  Department  July  1,  1915.)  In 
the  matter  of  the  claim  of  Adam  Welch  tor  com- 
pensation under  the  Workmen's  Compensation 
tiw  (Consol.  Law,  c.  67)  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company, 
employer  and  self-insurer. 

PER  CURIAM.    Award  affirmed. 

SMITH,  P.  J.,  and  HOWARD,  J.,  dissent 

In  re  WELCH.  (Supreme  Court  Appellate 
Division,  Second  Department  July  30,  1915.) 
In  the  matter  of  the  judicial  settlement  of  the 
account  of  Augustus  M.  Welch,  as  executor, 
etc.,  of  Edwin  M.  Welch,  deceased. 

PER  CURIAM.  In  this  case  we  think  the 
rule  of  two  years'  purchase  should  prevail,  and 
that  the  amount  with  which  the  account  was 
surcharged  should  be  reduced  accordingly.  De- 
cree of  the  Surrogate's  Court  of  Kin^s  County 
modified  in  accordance  with  these  views,  and 
as  modified  affirmed,  without  costs.  Settle  or- 
der on  notice  before  Mr.  Justice  Stapleton. 


In  re  WEST.    (Supreme  Court,  Appellate  Di- 
vision, Third  Department     July  1,  1915.)    In 


th6  matter  of  the  attplicatiod  of  Walter  8.  West 
for  the  removal  of  Hiram  O.  Todd,  etc  No 
opinion.  Decree  unauimonsly  affirmed,  with 
costs. 

WILLETTT,  Respondent  v.  DEVOY,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  30,  1916.)  Action  by 
William  Willett  Jr.,  against  Charles  S.  Devoy, 
individually  and  as  clerk  of  the  county  of  Kings. 
No  opinion.  Application  granted.  Se«,  also, 
90  Misc.  Rep.  400,  153  N.  Y.  ISupp.  619. 


WILLIAMS  V.  DICKERSON  et  aL  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  30,  1915.)  Action  by  Percy  G. 
Williams  against  William  K.  Dickerson  and 
others ;  Leander  B.  Faber,  as  receiver  in  sup- 
plementary proceedings  of  Patrick  H.  Flynn,  ap- 
pellant No  opinion.  Judgment  of  the  Connty 
Court  of  Kings  County  affirmed,  with  costs. 


WILLIAMS,  AppeUant  v.  VAN  WAGENEN 
et  al.,  Resjtondents,  et  al.  (Supreme  Court 
Appellate  Division,  first  Department  July  9, 
1915.)  Action  b^  Alice  C.  Williams  against 
Emily  D.  Van  Wagenen  and  others,  impleaded 
with  others.  W.  W.  Green,  of  New  York  City, 
for  appellant  L.  F.Dodd,  C.  E.  Bu(Hung;ham, 
G.  M.  Thompson,  and  P.  Ingraham,  all  of  New 
York  City,  for  respondents.  No  opinion.  Judg- 
ment (in  00  Misc.  Rep.  Ill,  152  N.  Y.  Snpp. 
926)  affirmed,  with  costs,  upon  the  opinion  of 
Giegerich,  J.,  In  the  court  below.    Order  filed. 

WILLIAMS,  Appellant  v.  W.  H.  LANGLET 
&  CO.,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department  July  30. 
1915.)  Action  by  Frank  P.  Williams  againi^t 
W.  11.  lyflngley  ft  Co.  No  opinion.  The  parties 
hereto  having  stipulated  in  open  court  that  this 
case  may  be  disposed  of  by  a  court  of  four,  the 
decision  is  as  follows:  Judgment  unanimously 
affirmed,  with  costs. 

WILLIAMS,  Appellant  v.  WILLIAMS  et 
aL,  Respondents.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  June  9,  1015.* 
Action  by  Eliza  T.  Williams  against  Alice  D. 
Williams  and  another,  as  executors,  etc  No 
opinion.  Appeal  dismissed,  without  costs,  npon 
stipulation  filed. 

In  re  WILLIAMS'  WILL.  (Supreme  Court 
Appellate  Division,  Fourth  Department.  July 
7,  1915.)  In  the  matter  of  Moving  the  last  will 
and  testament  of  Louisa  Williams,  deceased. 
No  opinion.  Motion  granted,  and  appeal  dis- 
missed, without  costs. 

WILSON  et  al.,  Respondenta,  v.  RUSH- 
VILLE  MINING  ft  GAS  CO.,  Appellant  (Sn- 
preme  Court,  Appellate  Division,  Fourth  De- 
partment May  26,  1916.)  Action  b^  Milton  J. 
Wilson  and  others  against  the  RushviUe  Mining 
ft  Gas  Company. 

PER  CURIAM.  Judgment  and  order  afBnn- 
ed,  with  costs. 

ROBSON,  J.,  not  sitting. 


Digitized  by 


Google 


UBHORANDTIH  DBCI8ION8 


1151 


WISE,  Bespondent,  r.  liAW  REPORTING 
CO.,  Appellant  (Supreme  Court,  Appellatp  Di- 
Tision,  Fourth  Department.  June  9,  1015.) 
Action  by  James  B.  Wise  against  the  Law  Re- 
porting Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs.  See,  also,  165  App. 
Div.  043,  140  N.  Y.  Supp.  1150. 

WITHERS  V.  MIIvLS  et  a].  (Supreme  Court, 
Appellate  Division,  First  Department.  July  9, 
1015.)  Action  by  Thomas  R.  Withers  SKainst 
John  D.  Mills  and  others.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
153  N.  Y.  Supp.  1016. 

WOJCHIECHOWSKI,  Respondent,  t.  IN- 
TERNATIONAL RY.  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment July  7,  1915.)  Action  by  Theodore 
Wojchiechowski,  an  infant,  etc.,  against  the  In- 
ternational Railway  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

WOIiFIN  V.  SECURITY  BANK  OF  NEW 
YORK.  (Supreme  Court  Appellate  Division, 
First  Department  July  9,  1915.)  Action  by 
Jacob  Wolfin  against  the  Security  Bank  of 
New  York.  No  opinion.  Application  granted. 
Order  signed. 

In  re  WOODBINE  ST.  IN  CITY  OF  NEW 
YORK.  (Supr«ne  Court,  Appellate  Division, 
Second  Department  July  30,  1915.)  In  the 
matter  of  the  application  of  the  City  of  New 
York  relative  to  acquiring  title,  etc,  opening 
and  extending  Woodbine  Street,  etc  No  opin- 
ion. The  parties  hereto  having  stipulated  in 
open  court  that  this  case  may  be  disposed  of 
by  a  court  of  foor,  the  decision  is  as  follows: 
Order  affirmed,  with  SIO  costs  and  disburse- 
ments.   See,  also,  162  N.  Y.  Supp.  1151. 

WOOLEVEB,  Respondent,  v.  ERIE  R.  CO., 
Appellant  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  26,  1915.)  Action 
by  Deo  Woolever,  an  infant,  etc.,  against  the 
Brie  Railroad  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  judgment  directed  for  the  defendant. 


dismissing  the  complaint  with  costs,  Inclnding 
costs  of  this  appeal.     Held,  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  matter 
of  law. 
FOOTE,  J.,  dissents. 

WRIGHT,  Respondent,  v.  CLARK  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  July  30,  1915.)  Action 
by  Joseph  M.  Wright  against  Arthur  B.  Clark 
and  others. 

PER  CURIAM.  Motion  denied  upon  condi- 
tion that  appellants  perfect  the  appeal,  place 
the  case  on  the  September  calendar,  and  be 
ready  for  argument  when  reached;  otherwise 
motion  granted,  with  $10  costs.  See,  also,  164 
App.  Div.  062,  149  N.  Y.  Supp.  1119. 

MILLS,  J.,  takes  no  part 


WRIGHT-ROSA  ENGINEERING  CO.,  Re- 
spondent, v.  I.  M.  LUDINGTON'S  SONS,  Inc., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  June  9,  1915.)  Ac- 
tion by  the  Wright-Rosa  Engineering  Company 
against  I.  M.  Ludington's  Sons,  Incorporated. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

In  re  YOUNG'S  ESTATE.  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
30,  1016.)  In  the  matter  of  the  estate  of  Ade- 
line Young,  deceased.  No  opinion.  Decree  of 
the  Surrogate's  Court  of  Westchester  County, 
in  so  far  as  appealed  from,  and  order,  affirmed, 
with  costs. 

YUME,  Respondent,  v.  KNICKERBOCKER 
PORTLAND  CEMENT  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment July  1,  1915.)  In  the  matter  of  the 
claim  of  Franlc  Yume,  for  compensation  under 
the  Workmen's  Compensation  Law  (Consol. 
Laws,  c  67),  against  the  Knickerbocker  Port- 
laud  Cement  Coinpany,  employer,  and  EJmploy- 
ers"  Liability  Assurance  Corporation,  Limited, 
insurance  carrier.  No  opinion.  Motion  denied. 
See,  also,  153  N.  Y.  Supp.  U51. 
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ABATEMENT  AND  REVIVAL 

Sec  WUla,  «=>218. 

ABSTRACTS  OF  TITLL 

See  Costs,  «=3l60. 

ABUTTING  OWNERS. 

See  Moniclpal  Corporations,  «=>663-d71. 

ACCEPTANCE. 

See  Insurance,  €=>791. 

ACCIDENT  INSURANCE. 

See  Insurance,  €=»634. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCOMPLICES. 

See  Criminal  Law,  €=s780. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;    Payment. 

$=3 10  (N.Y.Sup.)  The  acceptance  of  a  check, 
marked  "In  fml,"  is  not  an  accord  and  satis- 
faction of  a  claim,  unless  there  is  a  dispute  as 
'to  the  amount  due.— Greenbere  v,  Eisenberg,  164 
N.  X.  S.  U9. 

ACCOUNT. 

See  Corporations,  «ss30t  308;  Joint  Adven- 
tures, ^=35;  limitation  of  Actions,  ^=>37; 
Partnership,  «=»;^11,  876;  Trusts,  <8=5»288, 
326;    Wills,  i8=»705. 

ACCOUNTANTS. 

See  Master  and  Servant,  €=»60. 


ACTION. 

m.  JOINDER,  SPUTTIirO.  OOKSOU- 
DATION.  AMD  BEVEBANOE. 

«=»48  (N.T.Svrp.)  Under  Code  Civ,  Proc.  f  484, 
a  cause  of  action  for  work  done  and  material 
famished  under  a  contract  ndght  he  joined  with 
one  for  materials,  and  others  growing  out  of 
the  performance  of  the  contract— Wright  y. 
Larkin,  154  N.  X.  S.  961. 
^=»53  (N.Y.Sup.)  Under  eontract  to  pay  install- 
ments of  money  the  party  entitled  mi)!ht  sue 
for  each  installment  as  due,  and  a  pending  ac- 
tion on  a  previously  due  installment  was  no  de- 
fense to  an  action  on  a  subsequent  installment. — 
Werner  v.  Werner,  164  N.  X.  S.  57a 

ADJOINING  UNDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrators, 

ADMIRALTY. 

See  Constitutional  Law,  «=>238;  Shipping; 

ADMISSIONS. 

See  Evidence,  <S=>222,  265;    Pleading,  «=»129. 

ADULTERATION. 

See  rood. 

ADULTERY. 

See  Divorce,  «=>149. 

ADVANCES. 

See  Master  and  Servant,  €b>70. 


For  cases  In  Dec  DIs.  A  Am.  Dig.  Key  No.  Series  A  Indexes  see  same  topic  and  KET-NUMBBR 
154  N.T.S.-78  (1153) 
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ADVERSE  POSSESSION. 

See  limitation  of  Actions;  Minea  and  Miner- 
als, €=:>49;  Tenancy  in  Common,  €=s»15; 
Waters  and  Water  Coursea,  «=>160. 

AFFIDAVITS. 

See  Criminal  Law,  «=:>956,  959;;  Escheat,  <3=> 
6;    Interpleader,  4=>24. 

AGENCY. 

See  Principal  and  Agent. 

AGREED  CASE. 

See  Submission  of  Controversy. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

See  Constitutiwal  Lew,  «=>43;  Factoti. 

ALIBI. 

See  Criminal  Law,  «=9739,  741. 

ALIMONY. 

See  Divorce,  «=»238,  277. 

ALLOWANCE. 

See  Appeal,  «s>984. 

ALTERATION. 

See  Landlord  and  Tenant,  4=3152. 

ALTERATION  OF  INSTRUMENTS. 

See  Forgery,  «=>21. 

ALTERNATIVE  WRITS. 

See  Mandamus,  <8=»159,  160. 

AMENDMENT. 

See  Appeal,  «=3S8S;    Pleading,  «3>239,  200. 

ANCIENT  DOCUMENTS. 

See  Evidence,  «=>372. 

ANIMALS. 

See  Carriers.  4=»218;  Bvidence,  «=>113;  Land- 
lord and  Tenant,  «=>246. 

<S=344  (N.Y.Sup.)  Second  Class  Cities  Law,  § 
220,  requiring  yearly  dog  Ucense,  merely  states 
a  condition  under  which  tlie  right  of  property 
in  dogs  may  be  exercised. — Rimbaud  v.  Beier- 
meister,  154  N.  Y.  S.  333. 
€=»74  (N.Y.Sup.)  An  action  for  damages  re- 
sulting from  an  injury  by  a  vicious  animal  is 
not  based  upon  negligence. — Shinnick  v.  Clover 
Farms  Co.,  154  N.  Y.  S.  428. 
«s»96  (N.Y.Co.Ct)  An  owner  of  fowls  may 
protect  them  against  a  trespassing  dog  and  may 


kill  the  dog  if  necessary  to  protect  tbem.— O^ 
linson  v.  Wier,  154  N.  T.  S.  851. 

The  ri^ht  to  kill  a  dog  found  treapaasing  aiA 
endangering  property  is  not  affected  by  t^ 
relative  value  of  the  dog  and  the  property  b<- 
ing  injured. — Id. 

®=>IO0  (N.Y.Sup.)  One  inflicting  a  wanton  sol 
malicious  lojuty  tb  a  trespassing  dog  may  be 
liable  to  exemplary  damages. — Rimhand  v.  Bd- 
ermeister,  154  N.  Y.  8.  333. 
®=>tOO  (N.Y.Co.Ct.)  In  an  action  for  dama^ 
for  shooting  plaintiff's  dog  while  chasing  de- 
fendant's turkeys,  evidence  ArZd  to  support  x 
finding  that  defendant  wasjostified  in  shoot- 
ing the  dog. — Collinson  v.  Wier,  154  M.  X.  S. 

ANNEXATION. 

See  Munidpal  Corporations,  «=328,  S6b 

ANNULMENT. 

See  ICarriage. 

ANSWER. 

See  Pleading,  «=>92-129. 

APPEAL 

See  Certiorari;  Goeta,  «S9254;  Coorta;  ^^ 
laO;  Criminal  Law,  <8s>1023-1186;  Kl-«^ 
tions,  4=9l21 ;  Eminent  Domain,  ®=3l'£': 
Insurance,  9=>791;  Justices  of  tiie  Pp»y, 
<8=>185;  Master  and  Servant,  «=>SM»-4: 
Municipal  Corporations,  «=>402,  1000:  Kc 
Trial;    Prohibition;   Wills,  «=>384. 


in.  DXiOISIOKS  XtliVIEWABXJB. 


(E) 


Nature,  Scope,  aad  BKeot  of  Deelslea- 

®=»l  1 2  (N.Y.Sup.)  A  void  judgment  may  be  ap- 
pealed from,  and  is  in  existence  to  permit  th« 
appellate  court  to  reverse  it — Cross  &  Bro»a 
Co.  V.  Ludin  Realty  Oa,  164  N.  Y.  S.  26. 

€=>II3  (N.Y.Sup.)  An  amended  judgment  dis- 
missing a  counterclaim  as  a  set-off  without 
prejudice  substantially  differs  frosa.  the  oiigjcal 
judgment  dismissing  it  on  its  merits,  ao  that  aa 
appeal  may  be  taken  from  the  amended  judg- 
ment within  the  statutory  time. — Paoli  t.  Eak 
lUver  Nat  Bank,  154  N.  Y.  8.  192. 

V.   FRESEHTA'nOir    AND    RESERTA- 

TioN  in  xowEB  oorKT  or 

GROUNDS   OF  REVIEW. 

(A)  Isanen  aad  ftaestloaa  ta  Iio-wvr  0*arC 

(£=9173  (N.Y.Sup.)  In  an  action  for  rent,  the 
tenant,  who  had  vacated  the  premisea,  cannot 
first  on  appeal  raise  the  point  that  he  was  «t- 
titlpd  to  surrender,  under  Real  Property  Lav, 
i  227.-COX  V.  Cryder,  154  N.  Y.  S.  452. 

®=3l73  (N.Y.Sup.)  A  defendant  cannot,  on  ap- 
peal, first  object  that  there  was  no  evidence  of 
the  age  or  health  of  the  widow  for  whose  beoe- 
flt  damages  fbr  her  husband's  death  w£re  re- 
covered.—Meng^  v.  Emigrant  ladnatrial  Saviaxs 
Bank,  154  N.  X.  S.  509. 
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(B)  QbJeetl«B»  *nd  MoU«aa>   •nA  Rallnsa 


«=>I85  (N.Y.)  Whether  the  Supreme  Court  wfll 
entertain  an  action,  when  relief  might  have  been 
obtained  in  the  Surrogate's  Court,  rests  largely 
in  the  discretion  of  the  Supreme  Court  and 
must  in  the  first  instance  be  addressed  to  that 
«»urt.— La*rence  v.  littlefield,  109  N.  B.  611, 
215  N.  Y.  561. 

«=>204  (N.T.)  In  a  proceeding  under  Judiciary 
Law,  S  475,  to  determine  and  enforce  attorney's 
lien,  tne  fact  that  ihe  attorney  was  permitted 
to  testify  before  the  referee  in  violation  of  a 
Code  provision  could  not  be  considered  on  ap- 
peal, where  no  objection  was  made  to  such  tes- 
timony.—In  re  HoweU,  109  X.  £.  572,  215  ]^.  X. 
468, 

lBs»2l5  (N.Y.Sup.)  Wbeie  an  erroneous  in- 
struction on  the  measure  of  damages  was  not  ex- 
cepted to  or  questioned,  the  judgment  will  not 
be  reversed  on  that  ground. — Van  OUnda  v. 
Whitehead  Bros.  Co.,  154. N.  Y.  S.  339. 

(C)  BbECepUoBB. 

4s»274  (N.Y.Sup.)  Whether  employer  owed  to 
employe  a  duty  under  lAbor  Law,  J  20,  as 
amended  by  Laws  1913,  c.  492,  held  raised  by 
exception  to  submission  to  jury  of  any  question 
under  Labor  Law,  or  other  law. — Ithaca  Trust 
Co.  V.  DriscoU  Bros.  &  Co.,  154  N.  Y.  S.  1027. 

VXL   REQinsmSS  AND  PROCEEDINGS 

FOR  TRANSFER  OF  OATTSE. 

(D)  Cltattom  ov   Hotlee. 

$=>425  (N.Y.Sup.)  An  appeal  by  defendant 
from  a  judgment  against  him  will  not  be  dis- 
missed because  his  notice  of  appeal  was  not  serv- 
ed in  time,  where  the  notice  of  judgment  served 
on  him  by  plaintiffs  was  matwially  defective.-^ 
Benjamin  v.  Brownstein,  154  N.  Y.  S.  191. 

XVI.  REVIEW. 

(D)  Amendmenta,    Addltlonml    Proofs,    anid 

Trial  of  Came  Ane'vr. 

<&=3888  (N.Y.Sup.)  An  amendment  of  pleadings 
to  conform  to  proof  may  be  bad  in  a  proper 
case  on  appeal.— Gombert  y.  Scbane,  164  N.  Y. 
S.  114.  .  I  . 

(B)    Presnaiptloaui. 

,«s»927  (N.Y.)  Where  a  nonsuit  is  granted, 
plaintiff  is  entitled  on  appeal  to  the  support  of 
all  facts  which  the  Jury  might  properly  have 
found  from  the  evidence  and  to  ail  the  most 
favorable  inferences  that  may  be  drawn  there- 
from.—BiondoliUo  T.  Erie  R.  Co.,  109  N.  K. 
496,  215  N.  Y.  330. 

'«=3927  (N.Y.)  Where  a  nonsuit  was  directed, 
plaintiff  on  appeal  is  entitled  to  all  possible 
^ferences  from  the  evidence. — MacDonaJd  t. 
Crissey,  109  N.  B.  609,  215  N.  Y.  609. 
4=3927  (N.Y.Sup.)  Where  a  complaint  is  dis- 
missed at  the  close  of  plaintiff's  case,  the  evi- 
dence offered  by  plaintiff  must  be  talcen  as  true. 
— Heywood  Bros,  &  Wakefield  Co.  t.  Linch,  154 
N.  Y.  S.  160. 

«=3927  (N.Y.Sup.)  Plaintiff,  appealing  from 
judgment  of  nonsuit,  is  entitled  to  benefit  of 
every  fact  that  might  have  been  found  from  the 


evidence,  and  every  inference  in  her  favor  war- 
ranted thereby.— Smith  v.  State,' 154  S.  Y.  S. 
1003. 

<&=>93l  (N.Y.)  Under  Code  Civ.  Proc  i  1338, 
Court  of  Appeals,  on  appeal  from  a  reversal 
by  the  Appellate  Division  without  stating  that 
it  was  on  the  facts  or  making  any  new  findings, 
must  assume  that  it  was  on  the  law,  and  will 
be  bound  by  the  trial  court's  findings,  if  sup- 
ported by  evidence  and  unimpeached  by  any  er- 
roneous rulings.— Hearst  v.  New  York  Cent  & 
H.  R.  R.  Co.,  100  N.  B.  490,  215  N.  Y.  268. 

(F)  Dlacretioa  of  I<oirer  Coart. 

C=3984  (N.Y.Sup.)  The  award  of  costs  and  an 
allowance  in-  an  action  brought  to  clear  a  com- 
plication and  foreclose  a  mortgage,  although 
within  the  discretion  of  the  trial  court,  was  re- 
viewable on  appeal- Moore  v.  Le  Mtaire,  154  N. 
Y.  S.  822. 

Award  of  costs  and  allowance  to  plaintiff  in 
action  to  clear  complication  and  foreclose  mort- 
gage against  defendant  held  not  an  abuse  of  dis- 
cretion.—Id.  .    , 

(D)    Qntcationte  of  Fact,  TMrdJetS,  Had  Ftad- 
liiKs. 

<S=>I003  (N.Y.Snp.)  Where  the  record  points  to 
but  one  conclusion,  a  verdict  not  in  accordance 
therewith  will  be  s«t  aside.— Kraasa  T.  Mc- 
Namee,  164  N.  Y.  S.  268. 

'    '  (H)f  Hamleiw  -Krrvr,   .  ■ 

«=»  1 033  (N.Y.Sup.)  In  an  action  for  injuries 
to  a  trespassing  dog,  failure  to  charge  that  the 
dog  was  a  trespasser  held  not  prejudicial.*-Blm- 
baud  V.  Beifermelster,  154  N.  Y.  S.  333. 

®s>l046  (N.Y.Sup.)  Where  there  was  no  ques- 
tion for'  the  jury,  or  it  would  have  been  the 
court's  duty  to  have  directed  a  verdict  for  plain- 
tiff, or  to  have  set  aside  &  verdict  for  defendant, 
the  denial  of  defendant's  right  to  open  and  close 
would  not  be  reversible  error. — Regan  v.  Kelley, 
154  N.  Y.  S.  139. 

iS=>IOSO  (N.Y.Sup.)  "Where  evidence  wholly  in- 
competent was  received  by  the  court,  with  the 
remark  that  it  would  take  same  for  woat  it  was 
worth,  the  admissiim  of  such  evidence  was  re- 
versible error. — Bregstone  t.  Perlmuttsr,  154  N. 
Y.  S.  201. 

(3=al050  (N.Y.Sup.)  The  admission  of  evidence 
that  deceased  had  two  grandchildren  living  is 
liarmless,  though  they  could  not  share  in  the 
damages  for  his  death. — Meng  v.  Emigrant  In- 
dustrial Savings  Bank,  154  N.  Y.  S.  SOO. 

iS=>l062  (N.Y.Sup.)  In  action  for  breach  of  con- 
tract by  sellers  of  tenement  house  property  to 
remove  "violations"  imposed  thereon  by  the  ten- 
ement house. department,  error  in  charging  that 
rents  lost  during  reconstruction  of  the  property 
might  be  considered  as  damages  held  prejudi- 
cial, despite  verdict  for  less  than  cost  of  repairs. 
^Kalasheta  v.  Rafsky,  154  N.  Y.  S.-  2ia 

«=3l064  (N.Y.Sup.)  In  the  buyer's  action  for 

breach  of  contract  to  sell  the  wet  grain  product 
of  a  brewery  plant,  Acid,  that  an  erroneous  in- 
struction that  defendant  agreed  to  furnish  the 
product  of  500,000  barrels  of  beer  was  prejudi- 
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cial. — Wieand  v.  Bochman-Bechtel  Brewing  Co., 
154  N.  Y.  S.  840. 

<J)   Deelnlons  of  Intermediate  Courts. 

«=>I080  (N.Y.)  Orders  in  the  action  made  by 
the  Appellate  tHvigion  are  not  reviewable  by  the 
C!ourt  of  Appeals,  except  upon  leave  granted. — 
Andrews  v.  Cohen,  109  N.  E.  247. 

Where  a  notice  of  appeal  to  tbe  Court  of  Ap- 
peals from  a  judgment  of  the  Appellate  Division 
stated  that  the  appellant  would  bring  up  for  re- 
view varioDB  orders,  the  appeal  may  not  be  dis- 
missed, ainee  it  waa  from  the  judgment  of  the 
court  below,  as  distinguished  from  orders. — Id. 
«S=»I095  (N.X.)  Under  Code  Civ.  Proc  j|  1317, 
as  amended  b^  Laws  1912,  c  380,  findings  of 
Appellate  Division,  supported  by  evidence,  held 
conclusive  on  the  Court  of  Appeals,  whose 
power  to  review  on  the  merits  is  hmited  to  in- 

a airing  whether  the  established  facts  sustained 
lie  conclusions  of  law. — Acme  Realty   Co.  v. 
Scbinasi,  109  N.  E.  577,  216  N.  Y.  496. 

(K)  Bubseweiiit  Appeals. 

«»I099  (N.Y.Sup.)  Where  the  Appellate  Divi- 
sion held  that  a  complaint  originally  alleged  a 
caaae  of  action  for  compensation,  and  that  the 
referee  had  no  power  to  allow  an  amendment 
changing  tbe  complaint  to  claim  damages  for 
breach  of  contract,  an  award  upon  the  com- 
plaint as  80  amended  could  not  be  sustained. — 
Conway  t.  Farish-SUfford  Co.,  154  N.  Y.  S. 
875, 

XVn.  DETEBMINATIOK  AlO)  DISPO- 
SITION OF  OAVSE. 
(D)  Reversal, 

«=9ll63  (N.Y.)  Despite  Code  Civ.  Proc.  (  1338, 
held,  that  a  judgment  of  the  Appellate  Division 
reversing  a  judgment  of  the  Special  Term  will 
not  be  reversed,  but  under  section  1237  will  be 
remitted  to  the  Appellate  Division  to  allow  that 
tribunal  to  make  a  necessary  finding  of  fact. — 
Kichards  v.  WeUs  Fargo  Express  Co.,  109  N. 
E,  482,  215  N.  Y.  351. 

«=>l  169  (N.Y.Sup.)  Defense,  founded  on  breach 
of  warranty,  to  the  seller's  action  for  labor  and 
materials,  held  improperly  sustained,  in  the  at>- 
sence  of  proof  that  tbe  defects  repaired  were 
within  the  warranty.— Mitchell  Motor  Co.  of 
New  York  v.  Chandler,  154  N.  Y.  S.  502. 
*=>  1171  (N.Y.Sup.)  On  appeal  from  a  judgment 
for  a  landlord  for  rent,  the  court  will  not  grant  a 
new  trial,  or  modify  the  judgment,  because  of  fail- 
ure to  deduct  nominal  damages  recoverable  by  the 
tenant  for  the  landlord's  breach  of  contract — 
Cox  V.  Cryder,  154  N.  Y.  S.  452. 
$=91175  (N.Y.)  Unless  defendants  were  entitled 
to  the  order  of  nonsuit  or  directed  verdict,  the 
Appellate  Division  cannot  reverse  a  judgment 
for  plaintiS  and  render  judgment  for  defendant. 
—Carlisle  v.  Norris,  108  N.  E.  664,  215  N.  Y. 
400. 

<S=>II75  (N.Y.)  Where  the  facte  essential  to 
plaintiff's  case  are  established  by  tbe  findings, 
the  appellate  court  will,  under  Code  Civ.  Proc 
I  1.337,  enter  the  judgment  which  the  lower 
court  should  have  entered,  and  a  new  trial  is 
unnecessary.— Schoenberr  v.  Van  Meter,  109  N. 
E.  625,  215  N.  Y.  548. 


<e=>tl78  (N.Y.Sup.)  Wher«  plalntilT  sued  on 
two  causes  of  action,  and  though  he  did  not 
show  right  to  recover  on  one,  verdict  in  a  lump 
sum  was  rendered  for  him  on  both,  judgment 
will  be  reversed,  complaint  dismissed  as  to  tbe 
first  cause  of  action,  and  new  trial  ordered  as  to 
the  other.— Schwartz  v.  Sable.  154  N.  Y.  S.  121. 

(F)  Mandate    and    Proeeedlnsa    la    Irftwer 
Court. 

«=>l  195  (N.Y.Sup.)  That  a  verdict  for  plaintiff 
had  been  set  aside  on  appeal  as  against  the 
weight  of  evidence  did  not  require  that  a  verdict 
found  for  him,  on  a  consideration  of  the  printed 
minutes  of  the  testimony  given  on  tbe  former 
trial,  be  set  aside.— Onecco  y.  Pederaon,  154  N. 
Y.  S.  12. 

«=3tl95  (N.Y.Sup.)  Where,  on  the  facta,  the 
appellate  court  found  that  plaintiff  was  enti- 
tled to  recover,  and  the  facts  on  a  retrial  were 
substantially  the  same,  the  trial  court  ahould 
have  directed  a  verdict  for  plaintiff. — Robinson 
Clay  Product  Co.  of  New  York  v.  Joha  H. 
Thatcher  &  Sons,  154  N.  Y.  S.  108. 

APPEARANCE. 

See  Oourts,  «s>18». 

APPOINTMENT. 

See  Eizecutora  and  AdministratoraL  ^=>20; 
Officers,  «=>11. 

APPROPRIATION. 

See  Mnnidpal  Corporations,  4s>882. 

ASSAULT  AND  BATTERY. 

See  Grand  Jury;    Homicida 

n.   CRIMIKAL  BESPONStBUJTX. 

(B)  Prosecution  and  Punlslmsent. 

$=>83  (N.Y.Sup.)  Evidence  that  two  weeks  be- 
fore the  assault  accused  had  visited  complain- 
ant, with  others,  one  of  whom  warned  com- 
plainant, held  inadmissible.— Pe<mle  t.  Than. 
164  N.  Y.  B.  470. 

ASSESSMENT. 

See  Insurance,  €=»712;  Muiudpal  Corpora- 
tions, <S=>972;    Taxation,  «=>37&-7S4. 

ASSIGNMENTS. 

See  Bailment,  «=»18;  Bills  and  Notes,  «=9320; 
Cemeteries;  Chattel  Mortgages,  «=3206;  Cor- 
porations, «s»123-133 :  Covenants,  ^=»77.  79; 
Execators  and  Administrators,  9=>537 ;  Manr 
damns,  $=>126 ;  Rrformadon  of  Instramenti, 
€=3l7;   Set-OfiC  and  Counterclaim,  «=>4S. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Cemeteries ;  Insnrance^  4=9712-805;  l^ada 
Unions;   Wills,  «=»514. 
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ASSUMPSiL  ACTION  OF. 

See  Mone7  Lent. 

ASSUMPTION. 

Of  risk,  gee  Master  and  Servant,  #=>204. 

ASYLUMS. 

See  Extradition,  ®=>41 ;  Habeas  Corpus;  Wills, 

AHESTATION. 

See  Wills,  «=a802. 

ATTORNEY  AND  CLIENT. 

See  Appeal,  «=92(M;  Attorney  General;  Bank- 
mptcy,  €=9191;  Champerty  and  Maintenance; 
Divorce,  «=9l97,  238;  lAbel  and  Slander,  «=» 
36;  Municipal  Corporations,  9=>313;  Wit- 
nesses, i3=>206,  22Z 

X.  THE  OFFXOE  OF  ATTOBNET. 
(O)   SaspeKBien  and  Dlsbarmeat. 

4=938  CN.T.Sap.)  For  an  attorney  to  cause 
claims  to  be  assigned  to  a  resident  of  a  town 
adjoining  the  city,  that  they  may  be  sued  before 
a  town  justice,  in  evasion  of  Code  Civ.  Proc. 
I  2869,  subd.  5,  is  unprofessional  practice. — In 
re  An  Attorney,  154  N.  Y.  S.  703. 
«=>58  (N.Y.Sup.)  While  it  is  misconduct  for 
counsel  to  release  one  defendant  on  condition 
that  he  will  fumisli  satisfactory  evidence 
aicainst  his  codefendant,  held  that,  respondent 
having  withdrawn  from  the  practice,  no  dis- 
ciplinary steps  beyond  censure  will  be  taken. — 
In  re  Tepper,  164  N.  Y.  S.  412. 

ZI.  BETAINEB  AND  AUTHORTTT. 

4=>I0I  (N.Y.Sup.)  A  settlement  made  by  plain- 
tiff's attorney,  who  was  authorized  to  compro- 
mise the  case,  held  binding  on  plaintiff,  though 
his  counsel  wasguilty  of  fraud. — Curran  v.  F. 
&  M.  Scbaefer  Brewing  Co.,  154  N.  .Y.  S.  199. 

HI.    BUTIES  Ain>  tlABJXITIES  OF  AT> 
TORNET  TO  CUENT. 

4=9 1 23  (N.Y.)  Contracts  affecting  an  attorney 
and  his  client  subsequent  to  the  employment, 
and  beneficial  to  the  attorney,  require  him  to 
show  that  the  provisions  thereof  are  fair  and 
reasonable,  and  fully  understood  by  the  client, 
and  one  attacking  the  contract  need  not  show 
the  attorney's  fraud  or  undue  influence. — In  re 
Howell,  1W»  N.  B.  572,  215  N.  Y.  466. 

XV.  OOMPENSATION  AND  UEN  OF 

ATTORNET. 

CA)  Feea  moA  ^Otlier  RenaancnUIon. 

4s»l38  (N.Y.)  Costs  and  allowances  in  an  ac- 
tion or  proceeding  are  made  to  a  prevailing 
party  as  an  indemnity  for  his  expenses  not 
covered  by  the  ordinary  costs  taxable  under  the 
Code,  and  belong  to  the  party,  not  to  the  at- 
torney.—In  re  HoweU,  109  N.  E.  672,  215  N.  Y. 
466. 

4=3 143  (N.Y.)  In  proceeding  under  Judiciary 
Law,  jl  475,  for  the  determination  and  enforce- 


ment of  an  attorney's  H«n  tor  services,  held, 
that  costs  allowed  by  Code,  though  within  writ- 
ing signed  by  client  subsequent  to  attorney's 
employment,  would  be  construed  as  belonging  to 
client,  and  not  as  an  additional  compensation 
to  the  attorney.— In  re  Howell,  109  N.  E.  572, 
216  N.  Y.  400. 

(B)  Uen. 

«=>I74  (N.Y.)  An  attorney  engaged  by  a  di- 
rector of  a  corporation  to  sue  to  recover  prop- 
erty of  the  corporation  misappropriated  by  an 
officer  held  entitled  to  an  equitable  lien  on  the 
property  re<:overed.— Schoenherr  v.  Van  Meter, 
109  N.  B.  625,  215  N.  Y.  648. 

ATTORNEY  GENERAL 

See  Oonntles,  4=»137. 

«=>2  (N.Y.Sup.)  That  relator,  who  claimed 
compensation  frcsD  the  county  under  Executive 
Law.  §  62,  subd.  2,  as  amended  by  Lews  1911, 
c.  14,  was  in  the  appointment  described  as  a 
S_pecial  Attorney  General,  does  not  affect  his 
rights.- People  ex  reL  Osborne  v.  Board  of 
Sm)'rs  of  Westchester  County,  164  N.  Y.   S. 

AUCTIONS  AND  AUCTIONEERS. 

4=96  (N.Y.Sup.)  An  auctioneer  is  the  agent  of 
the  vendor,  and  his  acceptance  of  a  bid  is  bind- 
ing on  the  vendor.— City  of  New  York  v.  Union 
News  Co.,  154  N.  Y.  S.  63& 
<8S=>7  (N.Y.Sup.)  Right  to  reject  any  or  all 
bids  at  an  auction  sale  must  be  exercised  before 
acceptance  of  any  bid.— City  of  New  York  v. 
Union  News  Co.,  164  N.  X.  8.  638. 

AUTOMOBILES. 

See  Master  and  Servant,  4=s>301,  332;   Mnnie- 
ipal  Corporations,  4=9706,  706. 

BAILMENT. 

See  Carriers,  4=9159-218;  Embesdement;  Es- 
toppel, 4=375-96. 

4=9i4  (N.Y.Sup.)  A  manufacturer,  receiving 
from  another  yarn  to  manufacture,  is  excused 
from  returning  the  goods,  stolen  through  no 
fault  or  negligence  on  his  part.— Meyer  v.  Met- 
ropolis Knitting  Mills,  154  N.  Y.  S.  209. 
4=9|8  (N.Y.Sup.)  A  repairer  of  an  automobile, 
having  a  lien  for  charges,  may  transfer  the  Hen 
and  the  possession  of  the  automobile. — Goyena 
V.  Berdoulay.  154  N.  Y.  S.  103. 

BANKRUPTCY. 
n.  PETinoir,  adjudioatiom,  war. 

RAKT,  AND  CXTSTODT  OF 
FROFERTT. 

(A)  Jvrlsdietlon  sad  Coarse  at  Procedure 
In  General. 

4=»20  (N.Y.)  While  the  state  court  may  be 
without  power  to  take  a  fund  from  possession 
of  a  court  of  bankruptcy,  yet,  where  property  is 
subject  to  a  lien,  it  will  be  presumed  that  the 
court  of  bankruptcy  will  give  effect  to  the  judg- 
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ment  of  tbe  Bta^e  oomrt— Scltoenbenr  v.  Van 
Meter,  109  N.  £.  625,  215  N.  Y.  648. 

in.   ASSIONMBITT,  ADBfUraSTBATION, 

AND  DISTRIBUTION  OF  BANK- 

BTTFT'S  ESTATB. 

(O)   Pre(«reBcea    and   Tranafera   by  Banlc- 

rnpt,  and   Attachmenta  and 

Otber  Ltena. 

€=>I9I  (N.T.)  An  attorney  who  was  entitled 
to  a  lien  on  property  recovered  for  a  corpora- 
tion held  entitled  to  claim  it,  notwithstanding 
the  bankruptcy  of  the  corporation.— Schoenherr 
r.  Van  Meter,  109  N.  E.  625,  215  N.  Y.  548. 
®=»I92  (N.Y.Sup.)  Liens  of  materialmen  of  a 
contractor,  not  filed  until  after  filing  of  bank- 
ruptcy petition  against  the  contractor,  are  valid. 
—Church  E.  Gates  &  Co.  v.  Jno.  F.  Stevens 
Const.  Co.,  154  N.  Y.  S.  605. 

(B)  Aetlona   by   or  AKalMt  Trustee* 

«s»279  (N.Y.Sup.)  Trustee  in  bankruptcy  held 
entitled  to  recover  notes,  which  defendant  trust 
company,  in  conspiracy  to  defraad  bankrupt's 
depositors  and  creditors,  had  received  from  the 
bankrupt. — Gregory  v.  Bingbamton  Trust  Co., 
154  N.  Y.  8.  376. 

«=3303  (N.Y.Sup.)  Evidence  in  an  action  by 
trustee  in  bankruptcy  to  recover  notes  received 
from  the  bankrupt  by  defendant  trust  company 
A«Id  to  sustain  a  finding  of  a  fraudulent  con- 
spiracy to  use  defendant's  funds  to  give  the  ap- 
pearance of  solvency  to  the  bankrupt  in  fraiid 
of  its  creditors  and  depositors. — Gregory  t. 
Binghamton  Trust  Co.,  154  M.  Y.  S.  376. 

V.  BIGHTS,  BEMEDIE8.  AND  DIS- 
GHABGE  OF  BANKRUPT. 

^=>425  (N.Y.Sup.)  Under  Bankr.  Act  July  1, 
1898,  S  17,  relating  to  the  effect, of  discharge, 
held,  that  notice  to  mort!;age  creditor,  who  waK 
not  included  in  the  bankrupt's  schedule  by  a 
third  person,  was  not  such  as  to  discharge  the 
debt.— Wheeler  v.  Kewton,  154  N.  Y.  S.  431. 
«=s>426  (N.Y.Sup.)  The  overruling  of  objec- 
tions under  Bankr.  Act,  §  14b  (3),  to  a  discharge, 
based  on  the  bankrupt's  false  representations 
to  a  commercial  agency,  held  not  an  adjudica- 
tion, precluding  subsequent  suit  on  the  ground 
that  the  bankrupt  had  obtained  credit  by  mis- 
representations.— B.  I.  Du  Pont  De  Nemoui's 
Powder  Co.  v.  Schwenger.  154  N.  Y.  S.  180. 
«=>435  (N.Y.Sup.)  Under  Bankr.  Act  July  1, 
1898,  I  17,  relating  to  the  effect  of  dUcharge, 
discharge  held  an  afiirmative  defense,  and  not 
sufficiently  alleged  by  answer  attempting  to 
plead  discharge  as  a  defense. — Wheeler  v.  New- 
ton, 154  N.  Y..  S.  431. 

BANKS  AND  BANKING. 

See  Courts,  <S=»200%;    Gifts;    Taxation,  «=» 
879. 

I.   OONTROI.  AND  RX:OUI.ATXON  IN 
OBNERAI.. 

«=s>l7  (N.Y.Sup.)  Under  Laws  1914,  c.  300,  § 
57.  held,  that  the  superintendent  of  banks  wa:- 
authorized  to  take  possession  of  the  business 
and  property  of  a  steamship  ticket  agent,  who 
received  d^tosits  of  money,  indicted  for  a  viola- 


tion of  Penal  biw.  I  295.— People  t.  M^andd. 
154  N.  Y.  S.  231. 

IX.  BANKING  COBFOBATION8  AND 
A88O0XATIOHS. 

(E)  Insolvency   and   Dlaaolattoa. 

^»80  (N.Y.Sup.)  AH  preferences  in  cases  of 
insolvent  banking  institutions  should  be  resisted 
by  the  public  authorities,  and,  except  when  stat- 
utory; should  be  disposed  of  by  the  court  on 
the  principle  that  equality  is  equity. — Lebandy 
V.  Carnegie  Trust  Co.,  164  N.  Y.  B.  900. 

III.  FUNCTIONS   AND   DEAI.INOS. 
(C)   Depoalta. 

$=»I36  (N.Y.Sup.)  A  bank  has  a  lien  npon  the 
moneys  of  a  depositor  to  the  extent  of  ail  its 
matured  claims  against  the  depositor,  and  may 
make  application  of  payment  npon  the  deposit- 
or's matured  note  and  charge  the  account  of  the 
depositor  therewith.— Crosby  t.  Bank  of  Niaga- 
ra, 154  N.  Y.  S.  883. 

«=9r39  (N.Y.Sur.)  Where  testator's  daugliter 
did  not  receive  the  amount  <^  a  chet^  drawn  in 
her  favor  by  testator  until  two  days  after  lua 
death,  held,  that  she  should  be  required  to  re- 
store the  amount  thereof  to  the  estate. — In  re 
Mead,  154  N.  Y.  S.  667. 

On  delivery  of  testator's  check  to  his  daughter, 
held,  that  she  became  bis  agent  to  withdraw  the 
amount  called  for  thereby,  and  that  her  au- 
thority was  revoked  by  his  death.— Id. 

IV.  NATIONAX  BANKS. 

<&:9263  (N.Y.)  The  burden  of  proof  is  on  a  de- 
positor in  an  insolvent  bank,  indorser  on  notes 
held  by  it,  in  proceedings  to  have  amount  of 
his  deposit  set  off  against  his  indurser's  liabiU- 
ty,  to  show  that  he  cannot  indemni^  himself 
ugainst  the  maker.— Curtis  v.  Davidson,  109  N. 
E.  481,  215  N.  Y.  305. 

Defendant,  depositor  in  insolvent  bank,  sned 
by  the  receiver  as  indorser  on  notes,  held  enti- 
tled to  set  off  against  his  liability  as  indorser 
the  amount  of  his  deposit. — Id. 

V.   SAVINGS  BANKS. 

®=>30l  (N.Y.Sup.)  Banking  Law,  {  152,  heU 
uot  to  prevent  waiver  by  savings  bank  of  pro- 
duction of  passbook,  as  required  by  by-laws, 
though  deposit  is  one  which  either  of  two  per- 
sons may  withdraw. — Brooks  v.  Erie  County 
.Savings  Bank,  154  N.  Y.  S.  692. 

In  absence  of  circumstances  diowing  knowl- 
edge or  notice  of  lack  of  authority,  savings  bank 
held  not  negligent  in  permitting  hustond  to 
.Iraw  joint  deposit  without  production  of  pass- 
book.—Id. 

VX.  XOAN,  TRUST,  AND  INVBSTMBNT 
COMPANIES. 

<3s>3l4  (N.Y.Sup.)  Directors  of  trust  company, 
i-pqnired  by  Laws  1906,  c.  481,  to  know  the  con- 
dition of  the  company,  cannot  be  heard  to  day 
:hat  they  did  not  know  what  a  fair  and  intelli- 
ient  discharge  of  their  duties  must  have  dis- 
losed. — Gregory  v.  Binghamton  Trust  Co..  154 
S.  Y.  S.  376. 

iS=>3r7  (N.Y.)  Under  Banking  Law,  (  190,  as 
amended  by  Laws  1909,  c.  24X>,  successor  of  the 
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y.  Trust  Company  whlcli  placed  funds  in  hands 
of  the  C.  Trust  Company  on  express  trust  that 
the  C.  Company  should  purchase  its  stock  there- 
with, and  hold  for  the  V.  Company,  which 
afrreement  it  failed  to  perform,  held  not  en- 
titled to  a  preference  over  general  creditors  on 
the  C.  Comi>any'8  insolvency,— Madison  Trust 
Co.  V.  Cameeie  Trust  Co.,  109  N.  B.  580,  215 
N.  T.  475. 

«=»3I7  (N.Y.Snp.)  A  depositor  in  a  trust  com- 
pany, which  became  insolvent,  held  nut  entitled 
to  any  preference  by  statute,  where  the_  trust 
company  was  not  acting  as  trustee  for  him  by 
virtue  of  judicial  appointment— Lebaudy  t.  Car- 
n^ie  Trust  Co.,  154  N.  Y.  S.  900. 

Depositors  of  an  insolvent  trust  company  held 
not  estopped,  by  the  trust  company's  character- 
ization 01  plaintiff's  account,  from  denying  that 
the  account  was  a  trust  one. — Id. 

Creditors  of  trust  company  held  entitled  to 
have  the  true  relationship  concerning  a  deposit- 
or's account  established  by  the  course  of  dealing 
between  the  parties  and  according  to  settled 
legal  principles  in  conformity  with  uie  rule  that 
equality   is   equity.- Id. 

A  depositor  in  a  trust  company  held  not  en- 
titled to  a  preference,  where  the  uncontradicted 
evidence  showed  that  the  deposit  was  com- 
mingled with  general  funds  of  the  trust  com- 
pany, and  their  identity  lost- Id. 

To  establish  a  preference  over  all  other  credi- 
tors of  a  trust  company,  held  essential  that  the 
alleged  trust  fund  be  ascertained,  traced,  and 
identified.— Id. 

BAR. 

See  Limitation  of  Actions,  4=9172. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  «=»712-S05. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  <S=:>400. 

BIAS. 

See  Witnesses,  «=>374. 

BIDS. 

See  Auctions  and  Auctioneers. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  LADING. 

See  Carriers,  «=»169. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction ;  Banks  and  Bank- 
ing, <S=>136,  139,  2(53;  Bankruptcy,  ®=»279 ; 
Guaranty;  Judgment,  $=»652;  Master  and 
Servant.  4=s>fl9. 


n.    OONSTHVOnON  Ain>  OPERATIOH. 

®=>II7  (N.Y.Sup.)  A  bill  of  exchange,  drawn, 
accepted,  and  made  parable  in  Belgium,  where- 
in all  the  parties  resided  at  the  time  of  the 
transaction,  is  a  Belgian  contract,  the  perform- 
ance of  which  is  wholly  governed  by  Belgian 
laws.— Goldmuntz  v.  Spltzel,  104  N.  X.  S.  1025. 

An  action  is  not  maintainable  in  this  state 
on  a  Belgian  bill  of  exchange,  the  due  date 
of  which  has  been  Indefinitely  postponed  by  a 
moratorium  decree  promulgated  in  Belgium, 
although  the  parties  are  accidentally  within 
the  jurisdiction. — Id. 

A  moratorium  decree  of  a  foreign  country, 
extending  the  due  date  of  commercial  paper 
because  of  war,  held  not  opposed  to  natural 
justice  or  good  morals. — Id. 

®=>I29  (N.Y.Sup.)  A  note  payable  on  demand 
was  due  forthwith.— Crosby  v.  Bank  of  Niagara, 
154  N.  Y.  S.  883. 

V.  BIGHTS  AND  X.XABII.rnES  OIT  HI- 
DOBSEMENT  OB  TBANSFEB. 

(A)  ladovseatent    Betor*    D*Uv«ry    t«    or 
Transfer  by  P«ree. 

«a»254  (N.Y.)  The  holder  oi  a  note  may  sue 
both  maker  and  iudoraer,  or  either,  and  an  in- 
dorser  ia  absolutely  liable;  the  maker's  sol- 
vency being  no  defense.— Curtis  t.  Davidson,  109 
N.  B.  481,  215  N.  Y.  395. 

(C)  Aaslasaieiit  or  Sale. 

4=3320  (N.Y.)  Where  an  indorser  is  sued,  he 
may  set  off  against  his  obligation  any  debt 
which  the  holder  of  the  note  may  owe  him. — Cur- 
tis T.  Davidson,  109  N.  E>.  481,  216  N.  Y.  395. 
The  fact  that  a  sued  indorser  may,  if  the 
maker  is  solvent,  be  indemnified  by  him  in  addi- 
tion to  being  allowed  to  set  off  against  the  su- 
ing holder  the  amount  of  the  latter's  debt  to 
him,  does  not  preclude  the  indorser's  right  of 
set-off. — Id. 

(D)  Bona  Fide  Pnrehasers. 

^=>345  (N.Y.Snp.)  Under  Negotiable  Instru- 
ments I«w,  {  95,  plaintiffs,  cashing  check  nn- 
der  drcnmstances  that  should  have  created  sus- 
picion concerning  the  transaction,  held,  never- 
theless, to  be  holders  in  due  course. — Oliner  v. 
Gronich,  164  N.  Y.  S.  612. 
<8=»359  (City  Ct.N.Y.)  Under  Negotiable  In- 
struments Law,  IS  5l,  91,  where  a  creditor  re- 
ceives from  his  debtor  the  note  of  a  third  per- 
son payable  to  the  creditor  and  applies  it  on  the 
debt  to  the  amount  thereof,  he  is  a  holder  in  due 
course.— Brown  v.  Rowan,  154  N.  Y.  S.  1098. 

Vm.  ACTIONS. 

4^452  (N.Y.Sup.)  Maker  of  negotiable  instru- 
ment, when  sued  by  transferee  thereof,  may 
show  transferee's  bad  faith,  or  that  he  has  not  a 
legal  title.— First  Nat  Bank  of  Winona  v.  Buf- 
falo Brewing  Co.,  154  N.  Y.  S.  765. 
€=»453  (City  Ct.N.Y.)  Under  Negotiable  In- 
struments Law,  §  91,  the  payee  of  a  note  may 
be  a  holder  in  due  course  thereof. — Brown  y. 
Rowan,  154  N.  Y.  S.  1098. 
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«=»476  (N.Y.Sup.)  In  action  on  note  by  tlie 
original  payee,  an  answer  setting  up  want  of 
cousideration  presented  a  defense. — Du  Bosque 
V.  Munroe,  154  N.  Y.  S.  462. 
®=>49l  (N.Y.)  A  holder  of  a  note,  suing  its  In- 
dorser  and  met  by  the  defense  of  set-oS,  has  the 
burden  to  prove  that  the  amount  due  on  the 
note  is  more  than  the  difference  between  the 
two  obligations. — Curtis  v.  I^vidson,  109  N.  R 
481,  215  N.  Y.  395. 

«=»497  (N.T.Sup.)  Where  transfer  of  negotfa- 
ble  instrument  is  valid,  and  the  transferee  holds 
the  legal  right  to  the  demand,  the  maker,  to 
defeat  recovery,  must  show  the  bad  faith  of  the 
transferee. — First  Nat.  Bank  of  Winona  v.  Buf- 
falo Brewing  Co.,  154  N.  Y.  S.  765. 
«=3508  (N.Y.Sup.)  In  action  on  bonds  with  in- 
terest-bearing coupons  for  coupons  due,  evi- 
dence of  plaintiff's  defect  in  title  to  the  coupons 
held  admissible. — Firet  Nat  Bank  of  Winona  v. 
Buffalo  Brewing  Co.,  154  N.  Y.  S.  765. 
«=>523  (N.Y.Sup.)  Where  the  proof  failed  to 
rfiow  a  valid  transfer  to  plaintiff  of  the  check 
sued  on,  held,  that  judgment  was  properly  ren- 
dered for  defendant. — Gair  v.  Geftner,  154  N. 
Y.  S.  155. 

«=9523  (N.Y.Sup.)  In  action  on  a  check,  Indg- 
ment  for  plaintiff  reversed  for  failure  of  proof 
of  indorsement  and  delivery  to  plaintiff.— Con- 
gress Tucking  Co.  t.  Alton  Dress  &  Waist  Co., 
154  N.  Y.  S.  156. 

BLUE-PRINTERS. 

See  Master  and  Servant 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  ®=3.S45,  359 ;  Mortgagors, 
9=9l54 ;   Vendor  and  Purchaser,  €='231-244. 

BONDS. 

See  Bills  and  Notes,  €=>508;  Constitutional 
Law,  ®=343;  Estoppel,  ®=>75-96;  Executors 
and  Administrators,  «=»537;  Factors:  Guar- 
anty; Infants,  €=>81;  Intoxicating  Liquors, 
d=»82;  Limitation  of  Actions,  ®=»50;  Pay- 
ment, €=341 ;   Principal  and  Surety. 

BOOKKEEPERS. 

See  Master  and  Servant,  <S=369. 

BOUNDARIES. 

I.  DESOBIPTION. 

€=>I4  (N.Y.Snp.)  In  ejectment  by  a  town  claim- 
ing under  a  patent,  wherein  defendant  claimed 
under  Indian  deeds,  description  of  Indian  deed 
held  not  a  conveyance  to  high-water  mark. — 
Town  of  Oyster  Bay  t.  StehU,  154  N.  Y.  S. 
849. 

n.  EVISENOE,  ASCERTAIVTMEirr.  AND 
ESTABLISHMENT. 

€=333  (N.Y.Sup.)  Under  a  grant,  where  defend- 
ant claimed  under  a  confirmed  Indian  deed, 
held,  that  the  line  described  as  "to  ffnxe 
Island"  was  presumably  a  strnisht  line. — Town 
of  Oyster  Bay  v.  Stehli,  154  N.  Y.  S.  849. 


BRIDGES. 

See  Navigable  Waters,  €=>20;    Kailroad% 
94,  95. 

BRITISH  GRANTS. 

See  NaTigable  Waters,  «sa37. 


BROKERS. 


See  Factors. 


n.  EMFIiOTMENT  AND   AVTHOKITT. 

€=>8  (N.Y.Snp.)  In  an  action  to  recover  com- 
missions for  procuring  a  contract  for  the  sale 
of  certain  building  materials,  evidence  held  to 
show  a  brokerage  contract  and  not  a  sale.— 
Finkelstein  t.  Iroquok  Door  Co.,  164  N.  Y.  S. 
321. 

nr.  COMFENBATION  AND  IXEH. 

(S=357  (N.Y.Sup.)  Plaintiff  held  entitled  to  a 
commission  for  procuring  a  house  for  defend- 
ant, though  the  house  was  bought  by  defendant 
and  his  daughter. — Weiss  v.  Weias,  154  N.  Y. 
S.  202. 

€=>65  (N.Y.Sup.)  In  an  action  on  an  agree- 
ment for  commissions  for  procuring  a  contract 
for  the  erection  of  a  mausoleum,  plaintiff  held 
not  entitled  to  recover  where  his  assignor  had 
procured  similar  contracts  from  defendant's 
competitors  about  the  same  job  without  defend- 
ant's knowledge.— Muit>hy  ▼.  Harrison  Granite 
Co.,  154  N.  Y.  S.  646. 

®=>73  (N.Y.Sup.)  Where  broker,  employed  by 
owner,  arranged  with  other  brokers  for  share 
of  commissions,  held  that,  to  entitie  him  to 
such  share,  it  was  not  necessary  that  a  lease 
should  be  procured  through  his  etEorts. — Krmos 
T.  Cammann,  154  N.  Y.  S.  125. 

V.   ACTIONS  FOB  OOBCPENSATIOR. 

€=>86  (N.Y.Sup.)  In  an  action  for  commissions 
for  procuring  a  contract  to  erect  a  mausoleum, 
a  finding  that  commissions  were  voluntarily 
offered  by  defendant's  competitors  held  against 
the  weight  of  the  evidence. — Murphy  v.  Har- 
rison Granite  CV>.,  154  N.  Y.  S.  546. 

€=388  (N.Y.Sup.)  In  broker's  action  for  a  com- 
mission, where  the  only  evidence  that  the  sale 
alleged  to  have  been  made  by  another  broker 
claiming  the  commission  was  made  to  a  dummy 
for  plaintiffs  client  was  incompetent  as  heat^ 
say,  complaint  should  have  been  dismissed. — 
Steinman  t.  Henry  Morgenthau  Co.,  154  N.  Y. 
S.   210. 

BUILDING  CONTRACTS. 

See  Contracts,  €=>231;    Principal  and  Surety. 

BUILDINGS. 

See  Covenants:  Eminent  Domain,  €=»2;  Schools 
and  School  Dlstrii^ts,  €=»73,  80. 

BURIAL  GROUNDS. 

See  Cemeteries. 
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BY-LAWS. 

See  Insorance,  «S9719,  805. 

CALENDARS. 

See  Trial,  «3>16. 

CANCELLATION  OF  INSTRUMENTS. 

See  Frands,  Statute  of,  «=sll3;  Fraudulent 
Ck>iiTeyaiice8,  ^3»231;  Keformation  of  In- 
struments. 

CARGO. 

See  Shipping. 

CARRIERS. 

See  Oonstitotioiial  Law,  «=s>74:  Oourts,  «=» 
188;   Shipping;   Street  Bailroads. 

Z.   OONTROI.  AND  ItEOTIXATIOlff  OF  ' 
OOmCOK  OABBIEBS. 

(A)  In  Oeaeral. 

0=»4  (N.Y.Sup.)  A  person  operating  a  motor 
vehicle  line  to  pMnts  without  a  city,  and  using 
in  connection  therewith  a  motor  line  within  the 
city,  held  a  common  carrier  for  hire  in  the  city, 
under  Laws  1915,  c.  667,  M  25,  26.— Public 
Service  Commission,-  Second  Dist.,  v.  Hurtgan, 
164  N.  X.  8.  897, 

«s>5  (N.Y.Sup.)  Laws  1916,  c.  667,  f|  25,  26, 

applies  to  enumerated  persons  and  corporations 
subject  to  the  Public  Service  Commissions  law 
and  which  are  required  to  obtain  the  consent  of 
the  municipal  authorities  and  a  certificate  of 
necessity  from  the  Public  Service  Commission  in 
order  to  do  business  as  common  carriers.— Pub- 
lic Service  Commission,  Second  Dist,  T.  Hurt- 
gan, 164  N.  Y.  S.  897. 

Laws  1915,  c.  667,  {$  25,  26,  applies  to  a  com- 
mon carrier  of  passengers  within  a  city,  al- 
though be  does  not  charge  a  fare  of  15  cents  or 
less  for  each  passenger. — Id. 
«=>I2  (N.Y.)  That  a  lower  rate  had  been  in 
force  for  some  years  raises  no  presnmptian  that 
an  increase  was  nnreasonable,  in  the  absence  of 
a  showing  that  the  lower  rate  was  reasonable 
and  compensatory.- People  ex  reL  New  York 
Cent.  &  H.  R.  H.  Co.  v.  Public  Service  Commis- 
sion for  Second  Dist,  109  N.  E.  262,  216  N,  Y. 
24L 

Because  a  rale  was  once  compensatory,  it  will 
not  he  presumed  that  several  years  thereafter 
it  afforded  a  fair  return. — Id. 

In  establishing  a  rate,  a  carrier  need  not  con- 
sider that  branch  alone  for  which  the  rate  is 
applicable,  but  may  take  into  consideration  the 
cost  of  operation  and  rates  prevailing  over  its 
entire  system. — Id. 

A  railroad  company  cannot  be  held  bound  to 
justify  an  increase  in  rates  on  the  ground  that 
it  has  peculiar  or  hidden  knowledge  of  its  af- 
fairs.—Id. 

In  view  of  Act  Cong.  1910,  and  Act  New  York 
10l4,  c.  240,  throwing  the  burden  of  justifying 
an  increase  in  rates  on  the  carrier,  person  ob- 
jecting  to   an   increase   in   rates   made   before 


those  acts,  liad  the  bnrdea  of  proTifig  that  it 
was  unwarranted. — Id. 

That  is  was  impolitic  for  a  carrier  to  increase 
rates  is  immaterial,  and  the  increase  should  not 
be  set  aside  on  that  ground.— Id. 
«=»I8  (N.Y.)  An  error  of  the  Public  Service 
Commission  in  casting  upon  carrier  the  burden 
of  justifying  an  increase  in  rates,  held  preju- 
dicial.— People  ex  rel.  New  York  Cent  *  H.  R. 
R.  Co.  V.  Public  Service  Commission  for  Second 
Dist,  lOe  N.  E.  262,  216  N.  Y.  24L 

(B)  IsteratMe  and  InteraAtlonal  Traas- 
portatlon. 

«s>24  (N.Y.Sup.)  Under  Interstate  Commerce 
Act  I  1.  section  20  of  that  act.  does  not  apply 
to  a  shipment  by  water  and  rail,  where  there 
was  no  evidence  of  a  common  arrangement  be- 
tween the  steamship  and  railroad  companies.— 
I>evy  V.  Old  Dominion  S.  S.  Co.,  164  N.  x.  S. 
227. 

n.   CABRIAOE  OF  OOOD8. 
(H)  Umitatlon  o<  UablIltT>  ' 

«s>l59  (N.Y.Sup.)  Under  a  bill  of  lading  pro- 
viding that  notice  of  loss  shouUl  be  given  with- 
in 48  hours  and  claim  made  within  90  days 
from  date,  tlie  making  of  such  a  claim  within 
the  time  limited  constituted  sufficient  notice  of 
loss.- D'Arsi  v.  Navlgasione  Alta  Italia,  154  N. 
Y.  S.  158. 

®=»162  (N.Y.Sup.)  An  express  company  Is  en- 
titled to  the  bene6t  of  a  provision  in  the  re- 
ceipt introduced  in  evidence  by  the  shipper  lim- 
iting the  time  for  commencing  an  action  for 
damages,  though  it  did  not  especially  plead  it. 
—Rudolph  Wurlitzer  Co.  v.  Barrett,  154  N.  Y. 
S.226. 

(J)  OltarKes  aad  Ueaa. 

^s»l96  (N.Y.Sup.)  In  an  action  by  a  railroad 
company  against  consignors  to  recover  freight 
charges,  evidence  as  to  plaintifTs  agreement  lo 
accept  goods  on  condition  of  coUecting  the 
freight  charges  from  the  consignee  held  inad- 
missible.—Pennsylvania  R.  Co.  V.  Reifel,  154 
N.  Y.  S.  203. 

In  an  action  by  a  railroad  company  against 
the  consignors  of  certain  goods  to  recover 
freight  charges,  evidence  held  insufficient  to  sus- 
tain a  finding  that  plaintiff  accepted  the  goods 
on  condition  of  coUecting  from  the  consignee. 
-Id. 

m.   PABRIAGE  OF  IJVE  STOCK. 

4s»2l8  (N.Y.Sup.)  Under  a  contract  of  inter- 
state carriage  of  horses,  limiting  liability,  in 
consideration  of  lower  tariff,  to  the  agreed  val- 
uation, liability,  in  case  of  injury,  is  such  pro- 
portion of  the  actual  loss  as  the  declared  valua- 
tion bears  to  the  actual  value.— Frank  v.  Michi- 
gan Cent  R.  C3o.,  164  N,  Y.  S.  70L 

IV.   OARRLAGE   OF  PASSENGERS. 

(A)  Relation    Betirees    Carrier    and    Pas- 
■enser. 

^=3234  (N.Y.Sup.)  Contract  for  carriage  on  an 
English  steamship  of  a  passenger  from  Queens- 
town-  to  New  York  is  governed  by  English  law 
in     determining    damages     recoverable    for    a 
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breach.— O'Ronrke  y.  Cunard  S.  S.  Co.,  164 
N.  y.  S.  29. 

(B)  Ksre>,  Tteketa,  and  Speolsl  Contract*. 

®=>260  (N.X.Co.Ct.)  Under  the  Pablic  Service 
Commission  Law,  where  a  passenger  by  mis- 
take or  misrepresentation  receives  a  ticket 
fur  less  than  the  scheduled  rate,  the  carrier 
may  recover  from  the  passenger  the  difference. 
—New  York  Central  &  U.  R.  R.  Co.  v.  Shelmi- 
dine,  154  N.  Y.  S.  235. 

(C)  Performanee  of  Ooatvaet  of  Traaspor- 

tatlon. 

«S=»277  (N.Y.Snp.)  A  verdict  for  |35,000, 
awarded  a  female  passenger  wrongfully  charged 
with  having  given  birth  to  a  child  found  dead 
and  forcibly  examined  and  detained,  Ae/d  ex- 
cessive and  reduced  to  $17,500.— O'ttourke  t. 
Cunard  S.  S.  Co.,  154  N.  Y.  S.  29. 

(D)  Personal  Injnrlea. 

®=»3I8  (N.Y.Sup.)  In  an  action  against  a 
street  railroad  for  injuries  received  by  a  passen- 
ger while  alighting,  evidence  held  insilfficient 
to  show  negligence  of  defendant.— Katz  t.  Nas- 
sau Electric  R.  Co.,  154  N.  Y.  S.  2. 
«3>320  (N.Y.Sup.)  In  an  action  for  the  death 
of  an  elevator  passenger,  evidence  held  to  justi- 
fy the  submission  to  the  jury  of  the  issue  of 
negligence  of  the  operator. — Meng  v.  Emigrant 
Industrial  Savings  Bank,  154  N.  Y.  S.  509. 

(B)   Contrlbatory     Hesllsenoo     of    Person 
Injured. 

4=>347  (N.Y.Sup.)  In  an  action  for  the  death 
of  an  elevator  passenger,  evidence  held  to  justi- 
fy the  submission  to  the  jury  of  the  issue  of 
contributory  negligence.— Meng  v.  Ebiigrant  In- 
dustrial Savings  Bank,  154  N.  Y.  S.  609. 

(F)    BJectlon  of  Paeaensere  and  Intruders. 

^=>356  (N.Y.Snp.)  A  street  railway  company 
KM  liable  for  ejecting  a  passenger  whose  trans- 
fer ticket  expired  while  he  was  waiting  at  the 
transfer  point. — Kenney  v.  New  York  Itys.  Co., 
154  N.  Y.  S.  151. 

«=»373  (N.Y.Sup.)  A  street  railway  company, 
to  whose  car  a  passenger  transferred  from  a 
car  of  another  company,  was  liable  for  the  act 
of  the  conductor  of  the  first  company  in  is- 
suing an  insufficient  transfer  under  a  transfer 
agreement  between  the  companies.— Kenney  v. 
New  York  Rys.  Co.,  164  N.  T.  S.  161. 

CAUSE  OF  ACTION. 

See  Action. 

CAVEAT  EMPTOR. 

See  Vendor  and  Purchaser,  4=s>13& 

CEMETERIES. 

«=>5  (N.Y.Sup.)  Under  Membership  Corpora- 
tion Law,  i  54,  and  in  view  of  section  50, 
certificate  of  indebtedness  issued  by  cemetery 
association,  held  ultra  vires. — Bade  v.  Fern- 
cliff  Cemetery  Ass'n,  164  N.  Y.  S.  161. 

The  assignee  of  a  cemetery  association's  non- 
negotiable  promise  to  pay  money  took  it  with 


no  greater  rli^ts  tium  were  possessed  by  the 
assignor. — Id. 

CERTIFICATE. 

See  Municipal  Corporations,  «=>358,  957,  960; 
Taxation,  «=»734,  768. 

CERTIORARI. 

n.  PBOOEEDIirOS  AND  DETEB- 
MIKATXON. 

$s>56  (N.Y.Sup.)  The  return  in  certiorari  pro- 
ceedings must  be  taken  as  containing  a  true 
statement  of  the  facts. — People  ex  reL  Barclay 
V.  Uolmes,  154  N.  Y.  S.  1^ 

CHAMPERTY  AND  MAINTENANCE. 

4s»5  (N.Y.Sup.)  For  aa  attorney  to  receive 
claims  to  be  put  in  judgment,  and  at  his  own 
cost,  if  uncollected,  is  within  the  prohibition  of 
Penal  Law,  i  274,  against  promiaiu^  or  giv- 
ing a  valuable  consideration  for  placing  a  de- 
mand in  his  hands  for  action. — In  re  An  Atioi^ 
ney,  164  N.  Y.  S.  703. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Teane,  4»52. 

CHARACTER. 

See  Criminal  Law,  «s»377,  381;  Weapons,  ^=> 

CHARGE. 

To  jury,  see  Trial,  €=3252. 

CHARITIES. 

Sec  Limitation  of  ActiMis,  9=»172;  Wills,  €=> 
13,  16,  703. 

I.  OREATIOir,   EXISTEHOE.  AHD   VA- 
UDITT. 

*=>2I  (N.Y.Sup.)  A  trust  for  the  "eeUbMsh- 
ment  of  a  school  for  ^irls"  in  a  town  is  in- 
valid for  lack  of  definite  beneficiaries,  unless 
covered  by  Personal  Property  Law,  {  12. — But- 
terworth  v.  Keeler,  154  N.  Y.  S.  744. 

Under  Personal  Property  Law,  t  12,  gift 
of  testatrix  to  executors  in  trust,  to  be  devoted 
to  establishment  of  a  school  for  girls  in  the  town 
where  testatrix  bad  lived,  held  valid  aa  a  char- 
ity .-Id. 

<S=»23  (N.Y.Sup.)  The  testatrix,  in  giving  ex- 
ecutors a  fund  for  the  establishment  of  a  gitVa 
school,  could  leave  details,  such  as  the  kind  of 
school,  whether  elementary  or  advanced,  gener- 
al, special,  or  technical,  sectarian  or  nonsec- 
tarian,  to  the  discretion  of  her  trustees,  without 
invalidating  the  gift — ^Butterworth  v.  Keeler, 
154  N.  Y.  S.  744. 

<S=>26  (N.Y.Sup.)  Gift  by  tesUtrix  to  trustee 
to  build  a  church,  but  to  trustee  absolutely  if 
no  action  toward  building  were  taken  after  be 
had  held  for  three  years,  k«M  valid,  ia  the  «b- 
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aence  of  objection  by  the  onlr  parties  interested. 
— Butterworth  v.  Keeler,  154  N.  Y.  S.  744. 

n.  OONSTBXTOTION,  ADMIlflSTRA- 
TIOM.  AKS  EMFOBOSMEHT. 

«3>45  (N.y.Sap.)  A  hospital  maintained  as  a 
charity  is  free  from  liability  for  tlie  negligence 
of  its  physicians  and  sargeons  in  treating  pa- 
tients.—Smith  V.  State,  154  N.  Y.  S.  1003., 

Upon  commitment  of  lunatic  to  hospital 
maintained  by  state  as  charity,  there  was  an 
implied  vaiver  of  liability  of  the  hospital  for 
negligence  of  its  physicians  and  attendants  in 
allowing  patient  to  escape  and  die  by  drowning. 
—Id. 

Escape  of  Innatic  from  state  hospital  raised 
no  presnmption  that  hospital  authorities  select- 
ed incompetent  attendants,  or  that  attendants 
negligently   allowed  escape.— Id. 

CHATTEL  MORTGAGES. 

n.  FlUirO.  BEOORDINQ.  AND  BEG- 
MTBATIOK. 

(A)   OrlKinal> 
«=392  (N.YJSttp.)  A  chattel   mortgage,   though 
not  filed,  is  good  as  between  the  parties.- Uof 
T.  Mager,  154  N.  Y.  S.  60. 

nXi  OOMBTKVOnON  AKS   OPERA- 
TION. 

(D)  Uen  and  Priority. 

®s>l52  (N.Y.Sup.)  Only  a  subsequent  purchas- 
er in  good  faith  can  attack  a  chattel  mortgage 
because  not  filed  in  accordance  with  Lien  Law, 
K  230-238.— Hof  y.  Mager,  154  N.  Y.  S.  60. 
<g=3l53  (N.Y.Sup.)  A  chattel  mortgagee  to  se- 
cure an  existing  debt  is  not  a  subsequent  mort- 
gagee in  good  faith,  entitled  to  attack  an 
earlier  chattel  mortgage  because  not  filed. — Hof 

V.  Mager,  154  N.  YTS.  60. 

IV.  RIGHTS     AND     LIABILITIEa     OF 
PARTIES. 

€=s>l77  (N.Y.Sap.)  Satisfaction  of  a  judgment 
for  the  conversion  of  mortgaged  chattels,  the 
condition 'of  which  had  t>een  breached,  held  to 
conyey  to  the  judgment  debtor  the  full  title 
of  l>oth  mortgagee  and  mortgagor.— Hof  t. 
Mager,   154  N.  Y.  S.  60. 

VI.  ASSIGNMENT  OF  MORTGAGE  OB 

DEBT. 

4a>206  (N.Y.Sup.)  A  chattel  mortgagee's  join- 
der in  a  conveyance  of  the  chattels  and  real 
property,  an  interest  in  the  same  having  passed 
to  her  husband,  held  a  conveyance  of  her  dow- 
er, and  not  an  extinguishment  of  the  mortgage. 
-Hof  V.  Mager,  164  N.  Y.  S.  60. 

IX.  FORECLOSURE. 

«s>252  (N.Y.Sap.)  A  chattel  mortgage  held  to 
authorize  foreclosure  upon  default  in  the  pay- 
ment of  an  installment  of  the  sum  secured. — 
Furman  v.  Melnick.  154  N.  Y.  S.  100. 
^=3286  (N.Y.Sup.)  In  a  suit  where  mortgaged 
chattels  were  sold,  the  referee  to  sell  has  no 


title,  and  can  transfer  none,  except  such  as  he 
was  empowered  by  the  judgment  to  give. — Hof  ▼.. 
Mager,  154  N.  Y.  S.  60. 

CHAUFFEURS. 

See  Master  and  Servant,  «=s>60,  801,  332. 

CHECKS. 

See  Bills  and  Notea 

CHILDREN. 

See  Infanta. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  ENGINEERS. 

See  Master  and  Servant,  9=»68. 

CIVIL  RIGHTS. 

See    Constitutional    Law,    $=>238,   240;     In< 
junction,  ^=394. 

<8=»2  (N.Y.Sup.)  aril  Rights  Ijiw,  g§  40,  41,  as 
amended  by  Laws  1013,  c.  265,  entitling  all  per- 
sons to  equal  privileges  in  theaters  and  pre- 
scribing a  penalty  for  violation  of  this  right, 
held  not  to  create  a  cause  of,  action,  but  merely 
to  enlarge  tbepenalty.— Woolcott  v.  Shubert, 
154  N.  Y.  S.  TM; 

CIVIL  SERVICE. 

See  Mandamus,  €=»154;    Municipal  Corpora- 
tions, <»=>218;   OfScers,  «=»11-71. 

CLAIM  AND  DELIVERY. 

See  Beplevin. 

CLAIMS. 

See  Counties,  <&=>2M;  Municipal  C!ori>onitions, 
<©=9l021,  1022. 

CLERKS. 

See  Master  and  Servant,  «=969.    ' 

CLERKS  OF  COURTS. 

<&=al2  (N.Y.Sup.)  Laws  1913,  c.  367,  rdating 
to  the  compensation  of  special  deputy  clerks  in 
counties,  did  not,  by  implication,  repeal  Laws 
1898,  c.  10,  {  2,  requiring  the  county  clerk  to 
pay  the  court  deputies  from  the  salary  provided 
by  that  act.— Evans  y.  Carroll,  154  N.  Y.  S. 
933. 

COLLATERAL  AGREEMENT. 

See  Insurance,  9=3250. 

COLLATERAL  UNDERTAKINGS. 

See  Frauds,  Statute  of,  0=»33;  Guaranty. 

COLONIAL  GRANTS. 

See  Public  Lands,  «=191,  196%. 
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COMMERCE 

See  Carriers;  Master  and  Servant,  4=>87^; 
Shipping. 

I.   POWER  TO  RX:01TI.ATE  IN  OEN- 
EBAJL. 

9=38  (N.T.)  Where  a  railroad  operated  ships  in 
interstate  commerce  unconnected  with  its  line, 
held  that  the  state  laws  relating  to  employes 
govern,  and  not  the  Federal  Employers  Lia- 
bility Act  of  1908.— Jensen  v.  Southern  Pac. 
Co.,  109  N.  EX  600,  215  N.  T.  514. 
9=»I0  (N.Y.)  Workmen's  Compensation  Law  of 
1914,  §  114,  held  to  apply  to  persons  engaged  in 
interstate  commerce  for  whom  no  federal  law 
has  been  enacted. — Jensen  v.  Southern  Pac. 
Co.,  109  N.  E.  600.  215  N.  Y.  514. 

in.   MEARB  AND  METHODS  OF  REG- 
UI^TION. 

9s»80  (N.T.)  Workmen's  Compensation  Law  of 
1914,  which  applies  to  those  engaged  in  in- 
terstate commerce,  is  not  invaUd  as  casting  a 
burden  on  interstate  commerce. — Jensen  v. 
Southern  Pac.  Co.,  109  N.  E.  600,  216  N.  Y. 
514. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Eminent  Domain ;  Bailroads,  9=>75 ;  Tel- 
egraphs and  Telephones,  ®s»83. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Brokers;  Executors  and  Administrators, 
<S=9495,  537;  Master  and  Servant,  «s»70; 
Trusts,  <S=»316. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Criminal  Law,  «=9338;  Deeds,  «=>138; 
Master  and  Servant,  «s>189,  204. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPENSATION. 

See  Attorney  and  Client,  «=»13S-174;  Brdcers; 
Clerks  of  Courts;  Contracts,  iS=»231,  233; 
Corporations,  9s>308;  Eminent  Domain,  ®=» 
84-120:  Executors  and  Administrators,  4=» 
495;  Municipal  Corporations,  ®=>220;  Trusts, 


COMPETENCY. 

See  Criminal  Law,  9=>387,  303;    Witnesses, 
«=»144-222. 


COMPLAINT. 

See  Pleading,  «=>S2. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement;  Trover  and 
Conversion. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction ;  Attorney  and  Cli- 
ent, 9=>101;   Principal  and  Agent,  «=>124. 

<3=5  (N.Y.Sup.)  Where  parties  to  a  contract 
agreed  on  an  adjustment  of  their  disputes,  but 
the  agreement  was  to  be  reduced  to  writing,  there 
was  no  settlement  until  reduced  to  writing  and 
signed.— Van  Olinda  v.  Whitehead  Bros.  Co- 
154  N.  Y.  S.  839. 

COMPUTATION. 

See  LImitati(«  of  Actions,  «=>50-130, 

CONCLUSION. 

See  Pleading,  «=>8. 

CONCLUSIVENESS. 

See  Judgment,  <S=»640-735. 

CONCURRENT  JURISDICTION. 

See  Courts,  9=9489. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  <S==>459,  481. 

CONDITIONS. 

See  Charities,  ft=>26;  Eminent  Domain,  9=> 
169;    Insurance,  «=9805. 

CONFESSION. 

See  Criminal  Law,  (S=>535,  736,  11S9. 

CONFLICT  OF  LAWS. 

See  Bills  and  Notes;  Carriers,  «=>234:  In- 
surance, 9=>147,  712;  Perpetuities,  9=3:!; 
TrusU,  <&=>2;    Wills,  <S=>70,  262,  4361 

CONSENT. 

See  Intoxicating  Liquors,  4tsa66L 

CONSIDERATION. 

See  Contracts,  «=:>48-13& 

CONSOLIDATION. 

See  Corporations,  9=»6SL 

CONSPIRACY. 

See  Bankruptcy,  «=»803:  Criminal  Law.  «=s» 
825,  U72,  1174.  ' 
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n.  OMMHrAX.  BESPONSIBIUTT. 
(B)  Prosecatlon  «nd  Fonlslintent. 

«=»47  (N.Y.)  In  a  prosecution  for  conspiring 
to  defraud  the  state  hy  secaring  payment  for 
highway  work  not  properly  done,  evidence  held 
sufficient  to  snstain  a  conviction. — People  v. 
Dunbar  Contracting  Co.,  109  N.  E  554,  215 
N.  Y.  41ft 

^=948  (N.Y.)  In  a  prosecution  for  conspiring 
to  defraud  the  state  by  securing  payment  for 
highway  worli  improperly  done,  a  charge  on 
criminal  intent  held  proper. — People  v.  Imnbar 
Contracting  Co..  109  N.  E.  554,  215  N.  Y.  416. 

CONSTITUTIONAL  LAW. 

See  Civil  Rights ;  Criminal  Low,  «=>393 ;  Emi- 
nent Domain,  4s>l,  2;  Hiehways;  Insur- 
ance, €=»3,  4;  Jury,  ®=»19,  28;  Master  and 
Servant,  <S=»  16%,  2o0%;  Miiniripal  Corpora- 
tions, iS=29,  66,  73,  495,  871,  957;  Naviga- 
ble Waters,  «=»37;  Searches  and  Seizures; 
Traile-Marks  and  Trade-Names,  €=>41;  Wit- 
nesses, €=a300. 

n.  GONSTBTTOTIOn.     OPERATIOR, 

AND   ENFORCEMENT   OF   CON- 

STrrUTIONAX.  PBOVISIONS. 

^:342  (N.Y.)  An  employer  cannot  attack  the 
Workmen's  Compensation  Law  on  the  ground 
that  it  is  unconstitutional  as  to  the  servants, 
unless  such  unconstitutionality  would  affect  the 
employer's  exemption  from  further  liability  up- 
on  paying  the  required  premium  into  the  state 
fund.— Jensen  r.  Southern  Pac  Co.,  100  N.  E. 
600,  215  N.  Y.  514. 

^s>43  (N.Y.Sup.)  By  giving  a  bond  pursuant  to 
Agricultural  Law,  S  284,  and  receiving  produce 
as  a  licensed  commission  merchant,  the  principal 
and  surety  on  the  bond  waived  thei,r  right  to 
question  the  constitutionality  of  such  statute. — 
Iluson  y.  Richard  B.  Brown,  164  N.  Y.  S.  131. 

®=347  (N.Y.Sup.)  In  determining  the  constitu- 
tionality of  a  statute,  it  must  be  construed  in 
the  light  of  what  may  be  done  under  it,  not 
what  has  been  done. — Stem  t.  Metropolitan 
Life  Ins.  Co.,  154  N.  Y.  S.  283. 

<=>48  (N.Y.Sup.)  Where  -a  statute  is  suscepti- 
ble of  two  constructions,  by  one  of  which  it 
would  be  unconstitutional  and  the  other  not, 
the  latter  construction  should  be  adopted. — Stem 
T.  Metropolitan  Life  Ins.  Co.,  164  N.  Y.  S.  472. 

HI.  DISTRIBUTION  OF  OOVEBN- 

MENTAL  POWERS  AND 

FUNCTIONS. 

<A)  Iiectalatire  Powers  and  DelevMloa 
Thereof. 

• 

,  «=962  (N.Y.Sup.)  Insurance  Law,  |  91,  provid- 
'  ing  that  the  superintendent  of  insurance  may 
in  his  discretion  refuse  to  issue  or  renew  a 
certificate  to  an  insurance  agent,  held  not  un- 
constitutional, as  vesting  the  superintendent 
with  an  unrestricted  discretion  to  grant  or  with- 
hold a  certificate  at  his  pleasure.— Stem  v. 
Metropolitan  Life  Ins.  Co.,  164  N.  Y.  S.  472. 


(B)  Jndlelal  Po'wera  and  Vaaetloaa. 

^=368  (N.Y.Sup.)  The  jurisdiction  of  a  court  of 
equity  can  be  invoked  only  in  matters  of  prop- 
erty and  the  maintenance  of  civil  right,  and  not 
in  matters  of  political  nature.— -In  re  Ganley, 
154  N.  Y.  S.  773. 

^=>74  (N.Y.Sup.)  A  passenger  on  an  intemrban 
railway  car,  ejected  for  nonpayment  of  extra 
fare  for  failure  to  purchase  a  ticket,  held  not 
entitied  to  attack  the  reasonableness  of  such 
rul^  under  Public  Service  Commissions  Law, 
II  28,  29.— Metzger  v.  New  York  State  Rys., 
154  N.  Y.  S.  789. 

VI.  VESTED  BIGHTS. 

«s»9a  (N;Y.Sup.)  There  is  no  vested  right  that 
the  law  shall  continue  to  be  unchanged.— Hall 
V.  House  of  St.  .Giles  the.  Cripple,  154  N.  Y. 
S.  96. 

€=9 1 06  (N.Y.)  Workmen's  Compensation  Law 
of  1914,  which  deprives  servants  of  their  com- 
mon-law rights,  giving  new  ones,  is  not  uncon- 
stitukionaL— Jensen  v.  Southern  Pac  Co-  109 
N.  B.  600,  215  N.  Y.  614. 

X.  EQUAI.  PROTECTION  OF  IiAWS, 

^=»2S8  (N.Y.)  That  Workmen's  Compensation 
Act,  exempting  all  those  complying  with  it 
from  further  Uability,  does  not  compel  an  em- 
ploy6,  injured  within  admiralty  jurisdiction,  to 
elect  between  his  remedy  thereunder  and  that 
in  admiralty  held  not  a  denial  of  the  equal  pro- 
tection of  the  laws.— In  re  Walker,  109  N.  E. 
604,  215  N.  Y.  629. 

«=»240  (N.Y.Sup.)_  The  state's  paramount  pow- 
er to  impose  restrictions  on  a  business  must  be 
exercised  in  conformity  with  the  constitutional 
requirement  that  the  restrictions  imposed  shall 
operate  with  equality.— Stern  v.  Metropolitan 
Life  Ins.  Co.,  154  N.  Y.  S.  472. 

XZ..  DUE  PROCESS  OF  JJLW. 

«S925I  (N.Y.Sup.)  The  rights  guaranteed  by 
Const.  U.  S.  Amend.  5,  are  rights  against  fed- 
eral, but  not  against  state,  interference  or 
abridgment— People  v>  MandeL  154  N.  Y.   S. 

231. 

«=>275  (N.Y.Sup.)  Insurance  Xaw,  f  91,  held 
an  unconstitutional  interference  with  the  lib- 
erty of  citizens,  without  due  process  of  law, 
though  the  Superintendent  of  insurance  has  not 
arbitrarily  exercised  his  power  of  excluding  pet 
sons  from  acting  as  solicitors.— Stem  T.  Metro. 
poUtan  Life  Ins.  Co.,  154  N.  Y.  S.  283.     . 

«5330l  (N.Y.)  The  Workmen's  Compensation 
Law  of  1914  held  not  to  deprive  employers  of 
their  property  without  due  process  of  law;  con- 
trary to  Const.  U.  S.  Amend.  14,  the .act.being 
justifiable  under  the  state's  police  power. — Jen- 
sen V.  Southern  Pa&  Co.,  109  N.  Ei  600,  215 
N.  Y,  614. 

CONSTRUCTION. 

See  Contracts,  «=»153-233;'  ^orl^ages,  «±> 
131-183;  Statutes;  Vendor  and  PurchasMa, 
«=>79;    Wills,  «=»43&-706. 
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CONSTRUCTIVE  TRUSTS. 

See  Tnlsts,  «s»91. 

CONTEMPT. 

See  Specific  Performance,  9=»132. 

III.   PUNISHMENT. 

©=>78  (N.Y.Sup.)  Under  Code  CSv.  Profe.  i 
1241,  an  order  adjudging  plaintiff  to  be  in 
contempt  for  failing  to  comply  with  a  judgment 
of  specific  performance,  and  committing  him  un- 
til be  shall  pay  the  purchase  money,  is  errone- 
ous, where  the  money  is  collectible  by  execution. 
-Leerburger  ▼.  Watson,  154  N.  I.  S.  677. 

CONTEST. 

See  ElectiooB,  «=»276. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Action;  Attor- 
ney and  Client,  «=9l4a;  Bailment;  Bills 
and  Notes;  Brokers:  Carriers;  Champerty 
and  Maintenance;  Chattd  Mortgages;  Com- 
promise and  Settlement ;  Corporations;  Cove- 
nants; Criminal  Law,  4=>314;  Customs  and 
Usages;  Damages;  Deeds:  Frauds,  Stat- 
ute of;  Guaranty;  Husband  and  Wile,  ^=3 
30;  Injunction,  4=>50-62;  Insurance;  In- 
terest; Intoxicating  Liquors,  ^=>82;  Joint 
Adveoturca;  Tjondlord  and  Tenant:  Licens- 
es; Ijiens;  Master  and  Servant;  Mechanics' 
I^ens,  ^=»98;  Money  Lent ;  Money  Received; 
Municipal  Corporations,  «=>35&-376,  710; 
Partnership,  ^=>311,  349;  Payment;  Prin- 
cipal and  Agent ;  Principal  and  Surety;  Rail- 
roads, ®=>99;  Reformation  of  Instruments; 
Sales;  Schools  and  School  Districts,  9=>80, 
111 ;  Set-Off  and  Countertiaim;  Shipping; 
Siwcific  Performance;  Subrogation:  Trusts, 
€=>35;  Vendor  and  Pnrcbaaer;  Willa,  9=> 
68. 

X.  BEQinSIT£S   AND   TAUDITT. 
(DJ   Consideration. 

9=s>48  (N.T.Sup.)  A  seal  upon  a  contract  where- 
by a  wife  agreed  to  pay  quarterly  installments 
of  money  to.  her  husband  if  he  would  refrain 
from  attempting  to  obtain  a  place  on  the  police 
foice  imported  a  consideration. — Werner  v.  Wer- 
ner, 154  N.  Y.  S.  670. 

«=350  (N.T.Sup.)  The  genera!  rule  is  that  there 
is  a  sufficient  consideration  for  a  promise,  if 
there  be  any  benefit  to  the  promisor,  or  any  low 
or  detriment  to  the  promisee.— Werner  t.  Wer- 
ner, 164  N.  X.  S.  570. 

4s>&2  (N.Y.Sup.)  Under  a  contract  between  a 
husband  and  wife,  whereby  the  wife  agreed  to 
pay  quarterly  installments  of  money  to  her  hus- 
iwnd  if  he  refrained  from  attempting  to  obtain 
a  place  on  the  police  force,  the  husband'sprom- 
Ise  constituted  a  legal  consideration.— Werner 
T.  Werner,  154  N..Y,  S.  570. 

<F)  liCKnHtT  ol   Object  sad   of  Consider- 
ation. 

<S==>ro$  (N.T.)  A.  sontcact  violating  the  New 
York  City  BiUlding  Code,  having  the  force  of  a 


statute,  is  illegal,  and  will  not  be  enforced.— 
Hart  V.  City  Theaters  Co.,  109  N.  EL  497,  215 
N.  Y.  822.  ' 

4=3>I38  (K.Y.)  A  plaintiff  cannot  recover  where 
be  predicates  his  cause  of  action  on  an  illegal 
contract.— Hart  v.  City  Theaters  Co.,  100  N.  EL      i 
497,  215  N.  Y.  322. 

n.   OONSTBUOTION  AND  OFSBATION. 
(A)   General  Rnles  of  Constraetlon. 

<8=>I53  (N.Y.Sup.)  A  contract  will,  if  possible. 
be  construed  so  as  to  render  it  effective,  ratlivr 
than  ineffective.- Maxwell  v.  Faust  Co.,  154  N. 
Y.  S.  224. 

I 
(F)   Compensation. 

^=>23l  (N.Y.Sup.)  A  contractor,  who  coald  not 
have  finished  the  work  within  the  stipulateJ 
time,  even  bad  the  owner  not  caused  any  delay, 
could  not  recover  an  addition  to  the  contra' t 
price  payable  on  completion  of  the  work  witliia 
the  stipulated  time.— Cranford  v.  Brooklyn 
Heights  R.  Co.,  154  N.  Y.  S.  16. 
®=>233  (N.Y.Sup.)  A  railroad  construction  con- 
tractor held  not  liable  for  expenses  incurred  by 
the  company  permitting  another  contractor  to 
do  a  part  of  the  work  contrary  to  an  arrange- 
ment made.— Cranford  v.  Brooklyn  Heights  R. 
Co.   154  N.  Y.  S.  16. 

under  a  contract  by  which  wages  of  railroad 
laborfers  were  to  be  charged  to  the  contractor. 
held,  the  wages  paid  by  the  railroad  company 
were  prima  facie  just  wages.— Id. 

HI.    MODIFIOATTON  AND  MEBOKR. 

4=»245  (N.Y.Sup.)  Persons  entering  into  one 
contract  may  substitute  another  for  it,  when  the 
former  contract  ceases  to  be  binding  on  either 
of  the  rarties.— Triangle  Waist  Go.  v.  Todd,  154 
N.  Y.  S.  642. 

V.  PERFORMANCE  OB  BREACH. 

«=»277  (N.Y.Sup.)  Where  a  snl)contractor  is 
entitled  by  his  contract  to  a  three-day  notice 
to  comply  with  the  contractor's  demands  be- 
fore being  forced  to  stop  work,  strict  proof  of 
service  of  such  notice  is  required. — Dempsey  v. 
Northeastern  Const  Co.,  1^  N.  Y.  S.  291. 

Where  a  subcontractor  s  contract  oititles  him 
to  a  three-day  notice  before  being  forced  to 
stop  work,  personal  notice  must  be  given,  in 
the  absence  of  a  showing  that  other  notice  was 
intended. — Id. 

i8=»280  (N.T.Sup.)  Defendanes  acts  held  not  a 
breach  of  its  contract  to  furnish  plaintiffs  spare, 
window  display,  etc.,  so  as  to  make  it  liable  in 
damages.— Kahn  v.  iMahler  Co.,  164  N.  V.  i<. 
478. 

Defendant's  closing  of  its  store  within  the  term 
of  its  agreement  to  furnish  plaintiffs  floor  space, 
window  display,  etc.,  so  as  to  compel  {rfaintilfs 
to  discontinue  business,  keM  to  give  plaintiffs 
a  cause  of  aeti<»i  for  damages. — Id. 

^=>30l  (N.Y.Sup.)  A  contractor  under  a  con- 
tract, stipulating  that  he  should  not  be  entitled 
to  any  claim  for  any  delay,  could  not  recover 
damages  for  delay,  though  necessitated  by  a 
new  plan. — Cranford  v.  Brooklyn  Heiidits  R. 
Co.,  154  N.  Y.  S.  16.  ^ 
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<=>3I9  (N.T.Snp.)  A  contract  for  iurnisUptp  a. 
sprinkler  gystem,  providing  that,  if  the  work 
was  disrontinued  becnnse  of  fire,'  recovery 
could  be  had  for  materials,  labor,  and  services 
fiirni:^ed,  allowed  a  recovery  for  preparlBg 
plans,  nlthongh  no  part  of  the  system  had  ac- 
tually been  installed.— H.  G.  Vogel  Co.  v.  Rein- 
hardt,  154  N.  Y.  S.  260. 

<S=>32I  (N.T.Sup.)  No  recoverj;  can  be  had  on 
a  contract  for  work  on  &  building,  where  there 
has  been  no  performance,  or  even  substantial 
performance.— Schwartz  v.  Sable,  164  N.  X.  S. 
121. 

<£=s>322  {N.T.Sup.)  Where  the  testimony  for 
and  against  plaintiff's  claim  for  extra  work 
■was  so  evenly  balanced  that  an  award  based 
thereon  would  rest  on  mere  conjecture,  held, 
that  plaintiff  was  not  entitled  to  such  award.— 
Dempsey  y.  Northeastern  Const.  Co.,  154  N.  Y. 
S.  291. 

Evidence  in  support  of  a  contractor's  counter- 
claim for  extra  work  held  'insufficient  to  entitle 
him  to  an  award  therefor. — Id. 

VI.  ACTIONS  FOB  BBEAGB. 

^=>332  (N.Y.Sup.)  A  complaint  against  those 
who  assumed  corporate  liabilities  must  allege 
that  the  liability  sued  on  existed  against  the 
corporation  at  the  time  defendants  assumed  the 
liabiUties^Nicholsoii  v.  Spragne.  164  N.  Y.  S. 
461. 

<Ss>335  (N.T.Sap.)  Unda  Code  Civ.  Proe.  { 
533,  complaint  in  action  on  contract,  seeking  to 
recover  reserve  contract  price,  held  insufficient, 
for  failure  to  allege  performance  of  conditions 
precedent.— Wright  t.  J;«rkin.  154  N.  X.  S.  961. 

CONVERSION. 

See  Wills,  «s>684. 

CONVEYANCES. 

See   Chattel    Mortgages;     Deeds;     Franduloit 
.  Conveyances;    Mortga^ea 

COPYRIGHTS. 

See    Onstoms    and    Usages,    «=»17;    literary 
Pn^erty. 

n.  TTTUB,    OOKVETAKOES.    COH- 
TBACTS.  AXD  BEOin:.ATIOHS. 

«=>48  (N.Y.Sup.)  That  the  lioensee  of  the  right 
to  perform  certain  musical  compositions  had- 
given  no  performances  for  profit,  held  not  to 
relieve  him  from  his  liability  for  the  agreed 
monthly  compensation.— Maxwell  t.  Faust  Co., 
164  N.  Y.  8.  224. 

CORPORATIONS. 

See  Attorney  and  Client,  «=>174;  Bajiks  and 
'Banking;  Carriers;  Cemeteries;  Discovery; 
'Gas;  Guaranty;  Insurance;  Jadgment,  «=» 
7(n;-  Limitation  of  Actions,  «=»37;  Man- 
damus, «=»120;  Money  Received,  <9=»6;  Mu- 
nicipal Corporations;  Property:  Railroads; 
Street  Railroads;  Taxation,  «=>117,  376,  SOS; 
Telegraphs  and  Telephones.         .    . 


x  nrcoBPpBATxoK  axu  oboan. 

4:s>30  (N.Y.SupJ  In  an  action  by  the  subse- 
quent stockholders  of  a  subway  op«rati(xi  com- 
pany against  the  promoter  and  tJ>e  original  di- 
rectors of  the  company,  to  require  an  account- 
ing for  alleged  misapplication  of  stock  by  its  is- 
suance to  the  promoter,  held,  that  the  company 
had  no  cause  of  action  against  the  defendants. — 
Continental  Securities  Co.  t.  Belmont,  154  N. 
Y.  S.  54. 

Where  rapid  transit  company  had  no  cause 
of  action  against  its  promoter  and  Its  directors 
at  the  time  of  its  organization  for  an  account- 
ing of  stock  issued  to  the  promoter,  the  intro- 
duction of  plaintiffs  as  later  stockholders  did 
not  clothe  tne  company  with  enlarged  powers, 
so  as  to  give  plaistiffa  a  derivative  right  of  ac- 
tion.—Id. 

^E»30  (N.Y.Sdi>.)  A  promoter' of  a  corporation, 
owning  a  majority  of  the  stock  and  in  exdtudve 
control,  held  to  owe  to  minority  stockholders 
daty  to  make  disdoenres  on  sale  of  their  stock 
and  account  for  profits.— McManua  t.  Durant, 
164  N.  Y.  S.  680. 

IV.  oapitaIh  stock.  Am)  divi- 
dends. 

(B)  Bubaerlptloa  to  Stoelc 

«=388  O^.Y.Sup.)  Evidence  viewed  in  the  light 
of  Stock  Corporation  Law,  8  55,  and  held  not  to 
show  such  fraud  in  the  acceptance  of  the  as- 
sets and  business  of  a  lumber  company  in  pay- 
ment of  a  .subscription  to  practically  all  the 
stock  of  a  °  new  corporation  as  rendered  the 
subscriber  liable  on  the  stock  anbecriptlon.— 
Vaijams  V.  McClave,  154  N.  Y.  S.  38. 

(D)  Transfer  of  Bhnres. 

«=>I23  (N.Y.)  When  stock  Is  pledged  by  a  cn».. 
tomer  with  a  broker,  it  is  sufficient  if  the  broker 
has  in  his  possession  or  under  bis  control  an 
amount  of  stock  equal  to  that  hypothecated, 
which  upon  settlement  be  returns  to  Uie  custom- 
er.-CailiBle  v.  Norria,  109  N.  B.  564,  215  N.  Y. 
400.    ■    ...   • 

«=>I25  (N.Y.)  A  "fly  power"  is  a  written  as- 
signment in  blank  whereby,  when  attached  to  a 
stock  certificate,  the  stock  may  be  transfetted. 
v^arliale  v..  Noriis,  100  N.  E.  664,  215  N.  Y. 
400.  . 

«S9(33  (N.Y.)  Aatngnee  of  certificate  of  stock 
in  foreign  corporation,  transferable  upon  the 
books,  on  refusal  to  make  such  transfer,  might 
sue  in  equity  to  coidpel  transfer  or  might  sue  at 
law  for  Its  value  in  trover  or  assnmpsit,  or  for 
dividends  declared,  on  it,  or  to  comMl  specific 
performance  of  contract. — Travis  v.  ninox  Ter- 
peccme  Co.,  109  N.  E.  250,  216  N.  Y.  269. 

y.  aiEMBEBs  Ain>  stookhoij>ebs. 

(A)  Riklits  and   Liabllttlea  ••  to  Cor- 
povatloa.  , 

«=»! 87.  (N.Y.Sup.)  A  majority  stockholder,  con- 
trolling and  directing  the  cot^ioratiott,  owes  to 
minority  stockholders  th^  duty  to  pay  to  them 
their  just  proportion  of  income  and  proceeds  of 
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corporate  property. — McManns  t.  Durant,  154 
N.  Y.  S.  580. 

Minority  stockholders,  seeking-  to  compel  the 
majority  stockholder  to  account  for  profits  on  a 
lale  of  stock,  held  not  to  waive  their  right  by 
retaining  the  notes  given  them  in  payment  of 
their  stuck. — Id. 

(B)  Meetinca. 

<Sss»l97  (N.T.Sup.)  A  trustee  of  80  shares  of 
preferred  and  30  shares  of  common  stock,  to  be 
delivered  on  payment,  held  entitled,  after  pay- 
ment for  20  shares,  to  vote  thereon  for  direc- 
tors of  the  corporation. — In  re  Election  of  Di- 
rectors of  Conlon  Electric  Washer  Co.,  154  N. 
Y.  S.  366. 

(D)  UablUtr  for  Corpormte  Debt*  «■< 
Acta. 

«s>227  (N.T.Sap.)  That  a  subscriber  of  a  cer- 
tificate of  incorporation  agreed  to  take  a  less 
numl>er  of  shares  than  that  mentioned  in  snch 
certificate,  with  the  understanding  that  the  re- 
mainder were  to  be  transferred  to  others,  does 
not  prevent  enforcement  of  his  stockholder's  lia- 
bility.—George  Irish  Paper  Corporation  v. 
White.  154  N.  Y.  S.  77a 

<e='262  (N.Y.Sup.)  The  signer  of  a  certificate  of 
incorporation  of  a  business  corporation  is  es- 
topped to  deny  stockholder's  liability,  on  the 
ground  that  the  debts  were  not  valid  debts  of 
the  corporation,  that  he  had  not  paid  10  per 
cent,  down  on  lus  stock,  or  that  the  full  amount 
thereof  had  not  been  subscribed. — George  Irish 
Paper  Corporation  v.  White,  154  N.  Y.  S.  778. 

■VI.  OITIGEBS  AND  AGENTS. 

(O)  Rlvbta,    Dntiea.    and    UablUtlea   aa   to 
Corporatton   and   Ita   Hembera. 

«=»308  (N.Y.Sup.)  Where  the  vice  president  of 
a  corporation  received  a  salary  without  render- 
ing any  services,  held,  that  she  should  be  re- 
quired to  account  for  salary  received  when  the 
company  was  running  at  a  loss,  but  not  for  that 
received  when  it  was  running  at  a  profit. — Wil- 
liams V.  McGlave,  164  N.  Y.  S.  38. 
«=3308  (N.Y.Sup.)  Verdict  finding  a  contract 
l>etween  president  of  a  corporation  and  the 
corporation,  binding  it  to  pay  him  a  part  of  ita 
profits,  held  against  the  weight  of  the  evidence. 
—Young  V.  United  States  Mortgage  &  Trust  Co., 
154  N.  Y.  S.  400. 

4s>308  (N.Y.Sup.)  In  an  action  on  an  alleged 
agreement  to  give  stock  if  plaintiff  procured  a 
tiiird  person  to  invest  in  the  defendant  corpora- 
tion, evidence  held  not  to  sukain  a  finding  that 
the  president  ever  made,  assented  to,  or  ratified 
any  such  agreement. — Hill  v.  Troegerlith  Tile 
Co..  154  N.  Y.  S.  535. 

Evidence,  held  not  to  sustain  a  finding  that  the 
investment  was  brought  about  by  the  plaintiff. — 

'Evidence  held  insufficient  to  support  verdict 
for  12,000.— Id. 

®=»3I0  (N.Y.Sup.)  The  directors  of  a  corpora- 
tion afe  not  liable  for  errors  of  judgment,  where 
they  act  without  corrupt  intent,  with  reasonable 
care,  and  in  good  faith. — Holmes  v.  Gamp,  164 
N.  Y.  S.  618. 

4=>320  (N.  Y.  Sup.)  In  stockholder's  action 
against  directors  of  lead  company,  owning  ma- 


jority of  stock  of  trust  company,  oomplunt  held 
not  to  show  negligence  in  connection  with  loans 
made  by  the  trust  company. — Holmes  v.  Camp, 
154  N.  y.  S.  513. 

Complaint  held  not  to  show  negligence  of  di- 
rectors of  lead  company,  owning  majority  of 
stock  of  trust  company,  m  connection  with  com- 
promise relative  to  loans  by  the  trust  company. 
— Id. 

Complaint  held  not  to  show  negligence  on  part 
of  directors  of  corporation  owning  stock  in  an- 
other corporation  in  failing  to  bring  a  stockhold- 
er's action  against  the  officers  of  such  other 
corporation  for  misconduct. — Id. 

€=>320  (N.Y.Sup.)  A  complaint  by  stockhold- 
ers held  not  to  state  a  cause  of  action  to  com- 
pel corporate  directors  to  repay  losses  due  to 
their  negligence  in  not  investigating  fraud 
against  subsidiary  corporations. — Holmes  v. 
Smith,  154  N.  Y.  S.  517. 

«=332l  (N.Y.)  Under  General  Corporation 
Law,  f§  90,  91,  a  director  of  a  corporation  mar 
sue  for  property  lost  or  misappropriated  by  a 
corporate  official. — Schoenherr  v.  Van  Meter,  10*^ 
N.  B.  625,  215  N.  Y.  548. 

VH.  OOBFOBATE  POWEB8  AlTD 
IJABILITIE8. 

(B)  Repreaentatloa  of  C*rp«rattam  fcy  Of« 
llcera    and    Aventa. 

<8=>402  (N.Y.Sup.)  Letter  signed,  "Yours  truly. 
Herbert  Pearce  Co.,  by  L.  H.  Bentley,  Sec.  Jc 
Treas.,"  construed  and  held  the  secretary  and 
treasurer's  personal  guaranty  of  the  company's 
indebtedaess  to  plaintiff.— McCrea  v.  Bentley. 
154  N.  Y.  S.  174. 

^s>407  (N.Y.Sup.)  A  corporation's  agreement, 
contemplating  the  issue  of  treasury  stock  as  a 
commission  to  one  bringing  about  a  purcha.se 
of  such  stock  by  any  third  person,  required  a 
vote  of  the  board  of  directors  to  authorise  it, 
and  the  treasurer  had  no  authority  to  make 
such  agreement. — ^Hill  v.  Troegerlith  Tile  Co., 
154  N.  Y.  S.  535. 

$=s>4IO  (N.Y.Sup.)  In  an  action  for  goods  sold 
and  delivered  on  orders  signed  by  tiie  son  of 
the  president  of  defendant  company,  who  had 
received  and  sold  them  and  converted  the  pro- 
ceeds, held,  that  the  defendant  was  not  liable. — 
Henry  Kunfer  &  Co.  v.  Pure  Dye  Silk  Co.,  154 
N.  Y.  S.  264. 

<8=>432  (N.Y.Sup.)  In  action  for  goods  sold 
and  delivered  on  orders  signed  in  the  name  of 
defendant  company  by  the  son  of  its  president. 
evidence  of  the  course  of  dealing  iietween  par- 
ties held  insufficient  to  prove  agency.— Henry 
Kupfer  &  Co.  v.  Pure  Dye  Silk  Co.,  164  N.  Y. 
S.  264. 

X  consoi:.idatiom; 

«=>58l  (N.Y.Sup.)  Only  the  state  may  ques- 
tion the  validity  of  the  merger  of  two  corp<.>ra- 
tionSi— Western  New  York  Water  Co.  v.  City 
of  Niagara  Falls,  154  N.  Y.  S.  1046. 

XH.   FOBEION  OOBPOBATXOirS. 

<8=>66S  (N.Y.)  The  courts  of  this  sUte  will 
not  annul  the  election  of  directors  by  the  stock- 
holders of  a  corporation  chartered  in'-  another 
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■tate.— IVavis  t.  Knox  Terpeione  C!o.,  109  N. 
B.  250,  215  N.  Y.  259. 

The  courta  of  this  state  hare  jarisdiction  to 
compel  the  transfer  of  a  certificate  of  stock  in 
a  foreign  corporation  on  the  corporate  books 
and  the  delivery  of  a  new  certificate. — Id. 
«s>665  (N.Y.Sap.)  Statutory  amendment,  pv- 
ing  conrt  jurisdiction  of  suit  of  nonresident 
stockholder  against  foreign  corporation,  that 
took  effect  after  Judgment  was  entered  dismiss- 
ing the  complaint  for  lack  of  jurisdiction,  could 
not  overturn  such  judgment  and  validate  pro- 
ceedings.— Grant  v.  Greene  Consol.  Copper  Co., 
154  N.  Y.  S.  696. 

Intervention  of  a  resident  stockholder  in  a 
nonresident  stockholder's  representative  suit 
against  a  foreign  corporation,  of  which  the 
court  had  no  jurisdiction  under  the  statute  be- 
cause of  plaintiff's  nonreaidence,  held  to  vest 
jurisdiction  in  the  court.— Id. 

CORPUS  DELICTI. 

See  Criminal  Law,  ®=»535. 

CORRESPONDENCE.     . 

See  Frauds,  Statute  of,  «=»113,  115. 

CORROBORATION. 

See  Oriminal  Law,  «=>535. 

COSTS. 

See  Appeal,  d=>984;  Attorney  and  Client,  •=» 
138,  143 ;  Executors  and  Administrators,  9=3 
537;    States,  -S=3215;    Trusts,  <S=»330. 

I.  NATimE,  oRotnn>s.  ahd  extent 

OF  BIGHT  nr  OENEBAI.. 

4=»8  (N.Y.)  A  dismissal  for  lack  of  jurisdic- 
tion does  not  strip  the  court  of  power  to  render 
judgment  for  the  costs. — Gaines  v.  City  of  New 
YoA,  109  N.  B.  694,  215  N.  Y.  533. 
9=342  (N.Y.Sup.)  An  offer  of  judgment  heU 
not  to  prevent  plaintiff,  under  Code  Civ.  Proc.  | 
788,  who  only  recovered  the  amount  offered, 
from  being  awarded  costs ;  the  offer  not  includ- 
ing an  offer  of  all  the  costs  already  incurred. — 
Olin  J.  Stq)hen8,  Inc.,  y.  Laykenack  Realty, 
154  N.  Y.  S.  41& 

V.  AMOTTNT.  BATE.  AND  ITEMS. 

9=»I57  (N.Y.Sup.)  In  an  action  to  foreclose  a 
tax  lien,  a  reference  or  bearing  of  evidence  in 
court,  merely  auxiliary  to  an  application  for 
judgment  by  default  for  failure  to  plead,  is  not 
a  "trial,"  so  that  the  allowance  of  a  trial  fee 
was  improper.— City  Tax  Lien  Co.  v.  Murray, 
154  N.  Y.  S.  300. 

«=9l57  (N.Y.Mnn.Ct)  Under  Municipal  Court 
Code,  I  173,  snbd.  2,  trial  fee  of  $1  was  due 
clerk  from  plaintiff,  who,  upon  defendant's  fail- 
ure to  appear  after  filing  an  answer  contro- 
verting issues  raised  by  the  complaint,  moved 
for  judgment.— Yorke  Waist  Co.  v.  Rainbow, 
164  N.  Y.  S.  990. 

^=»I69  (N.Y.Sup.)  In  an  action  to  foreclose  a 
tax  lien,  an  item  of  $90  for  searches,  based 


on  a  report  on  title  nich  as  a  title  company 
issues  when  it  insures  a  title  for  the  guidance 
of  attorneys  in  closing  the  title,  was  not  al- 
lowable against  the  defendant— City  Tax  Lien 
Co.  V.  Murray,  154  N.  Y.  S.  300. 
«=3|78  (N.Y.Sup.)  Where  there  Vere  eight  de- 
fendants, but  the  judgment  roll  did  not  show 
any  affidavit  of  service  on  one  defendant,  an 
item  of  $14  for  additional  defendants  served 
should  be  reduced  to  $12.— City  Tax  Lien  Cky. 
V.  Murray,  154  N.  Y.  S.  300. 
<S=»I89  (N.Y.Sup.)  Under  Laws  1915,  c.  224, 
and  Judiciary  Law,  f  116,  item  of  $3  for  ste- 
nographer's fees  for  furnishing  copy  of  min- 
utes to  official  referee  was  not  allowable  against 
defendant— City  Tax  Lien  Co.  y.  Murray,  154 
N.  Y.  S.  300. 

VTI.  ON  AFFEAL  OB  EBBOB,  AND 

ON   NEW   TBIAIi   OB  MOTION 

THEBEFOB. 

9=>2S4  (N.Y.Sup.)  A  case  on  appeal,  contain- 
ing exceptions  taken  to  rulings  on  evidence,  and 
the  opposite  party's  amendments  thereto,  con- 
stitute a  case,  within  Code  Civ.  Proc.  {  997, 
and  is  taxable  under  section  3251,  although  mis- 
named a  proposed  bill  of  exceptions. — Jackson 
V.  Strong,  154  N.  Y.  S.  886. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Set-Off  and  Oonnterclaim. 

COUNTIES. 

hl  pbopebtt.  contraots.  and 
XiIabujties. 

(O)  County    Bzpenaea     and     Chargres    »nd 
Statntory  LitKblllHea. 

<S=>r37  (N.Y.Sup.)  For  the  salary  of  an  As- 
sistant Attorney  General  attending  court,  pur- 
suant to  Executive  Law,  |  62,  subd.  2,  as 
amended  by  Laws  1911,  c.  14,  to  be  a  county 
charge,  the  officer's  salary  must  be  fixed  by 
the  Attorney  General.— People  ex  rel.  Osborne 
V.  Board  of  Sup'rs  of  Westchester  County,  154 
N.  Y.  S.  266. 

Where  a  Special  Attorney  General  is  ap- 
pointed by  the  Governor  to  perform  special  acts, 
for  his  salary  and  expenses  to  be  a  county 
charge,  his  appointment  need  not  be  filed  with 
the  Secretary  of  State  under  Public  Officers 
Law,  i  9.— Id. 

For  the  salary  and  expenses  of  an  Assistant 
Attorney  General,  given  charge  of  proceedings 
under  Executive  Law,  f  62,  subd.  2,  as  amended 
by  Laws  1911,  c.  14,  to  become  a  county  charge, 
an  order  superseding  the  district  attorney  is 
unnecessary. — Id- 

Before  an  Assistant  Attorney  General  can 
recover  from  a  county  his  salary  and  expenses 
fur  attending  proceedings,  it  must  appear  that 
he  was  formally  appointed  by  the  CTovemor  in 
accordance  with  Executive  Law,  S  62,  subd.  2, 
as  amended  by  Laws  1911,  c.  l4.— Id. 
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XV.  FISOAZ..MAKAOEMSKT,  FUBUO 

DEBT.  8BOVBITIES,  AND 

TAXATIOK. 

<9=9lS6  (N.Y.Snp.)  Under  the  provfgionB  of  the 
Tax  Law,  assessment  of  plaintiff's  realty  in 
name  of  "Robf.  R.  Smith  Est,"  the  ancestor 
from  whom  it  had  descended  to  plaintiff,  was  not 
BO  invalid  as  to  preclude  plaintiff  from  main- 
taining a  taxpayer's  action  against  the  town 
Bupervisoi  to  recover  claims  allowed  by  the 
board  of  supervisors  as  connty  diarges. — Smith 
V.  Hedges,  154  N.  Y.  S.  867. 

V.  CI.AIM8  AOAIirST  COtmTT. 

€=>206  (N.T.Sup.)  A  taxpayer's  action  against 
the  supervisor  of  a  town  to  recover  excess 
claims  in  favor  of  such  supervisor,  allowed  ns 
county  charged  by  the  board  of  supervisors,  will 
not  lie  to  attack  the  validity  of  an  audit  made 
within  the  jurisdiction  of  the  board,  unless 
fraud  or  collusion  in  the  audit  is  establiahed. — 
Smith  V.  Hedges,  154  N.  Y.  S.  807. 

An  excess  of  jurisdiction  in  the  allowance  by 
the  county  board  of  supervisors  of  a  township 
supervisor's  claims  in  his  own  favor,  arising 
from  his  official  acts  in  preparing  the  tax  rolls 
of  the  town,  amounted  to  an  illegality,  rendering 
the  audit  open  to  attack  in  a  taxpayer's  action. 
—Id. 

That  some  part  of  a  claim  of  a  township  su- 
pervisor, presented  to  the  county  supervisors  for 
allowance  as  a  county  charge,  was  within  the 
jurisdiction  of  the  board,  did  not  give  it  jurisdic- 
tion to  allow  conclusively  items  of  the  claim 
which,  presented  by  themselves,  would  have  been 
beyond  its  jurisdiction. — Id. 

Where  the  board  allows  charges,  presented  to 
it  by  a  township  supervisor,  arising  from  his 
acts  in  preparing  the  town's  tax  rolls,  which  are 
legally  proper,  the  allowance  is  conclusive  as  to 
performance  and  extent  of  the  work. — Id. 
■  Under  County  Law,  §  23,  what  was  a  "written 
line"  and  what  a  "line  of  the  tax  roll  actually 
extended,"  within  the  meaning  of  the  statute, 
were  questions  of  law,  on  which  the  decision  of 
the  board  was  not  conclusive.— Id. 

COURTS. 

See  Appeal;  Bankruptcy;  Clerks  of  Courts; 
Contempt ;  Corporations,  ®=»605 ;  Costs,  «=» 
8:  Criminal  Law,  «=>  1023-1186;  Elections; 
Execution,  ®=»371;  Executors  and  Adminis- 
trators, «==j85;  Habeas  Corpus,  ®=990;  In- 
junction, ®s>1.36:  Judgment,  ®=>15,  640; 
Justices  of  the  Peace;  Municipal  Corpora- 
tions, 9s»495;  Notaries,  ®=»4;  Venue;  Wills, 
<8s»^l,  252. 

XV.   COITRTS  OF  UMITED  OB  IK- 
FEBIOR  JUBISDIOTION. 

4=9(88  (N.Y.Sup.)  An  action  in  equity  by  own- 
er, whose  lessee  was  insolvent,  directly*  against 
the  sublessee  for  rent,  was  not  within  the  ju- 
risdiction of  the  City  Court.— Eagie  Imp.  Co.  t. 
Wagner,  154  N.  Y.  S.  210. 

«s>l89  (N.Y.Sup.)  Municipal  Court  judgment 
held  to  be  reversed;  it  being  shown  by  affida- 
vit'tbat  service  was  mad»  on  wrong  party,  and 
that  process  server,  though  inlormed  of  mistake. 


made  no  eflbrt  to  serve  def endanL — Sngemuui  ▼. 

Gibbons,  154  N.  Y.  S".  101. 
<£=>  189  (N.Y.Sup.)  Where  an  action  in  Mn- 
nicipal  Court  was  dismissed  for  plaintiff's  non- 
appearance, held,  that  defendant  was  not  enti- 
tled to  have  the  dismissal  set  aside  and  the 
cause  restored  to  the  calendar. — Wilson  ▼.  Sil- 
verman, 154  N.  Y.  S.  148. 

Where  plaintiff  fails  to  appear  in  the  Mu- 
nicipal Court,  nothing  but  a.  dismissal  can  fol- 
low.— Id. 

<Ss>|89  (N.Y.Sup.)  To  authorise  dismissal  of  ac- 
tion ih  Municipal  Court  because  title  to  laud  is 
in  question,  defendant  must  set  it  up  in  bis  an- 
swer and  give  undertaking  under  MunicipcJ 
Court  Act,  i  180,  or,  under  section  184,  the 
fact  must  be  shown  by  plaintiff. — Moran  t. 
Welch,  154  N,  Y.  S.  157. 
«=>I89  (N.Y.Sup.)  Where  defendant,  appear- 
ing specially  to  object  to  jurisdiction  of  Mu- 
nicipal Court,  seeks  a  trial  at  which  the  objec- 
tion can  be  raised,  the  court  may  set  case  for 
traverse  to  the  jurisdiction  and  try  the  issue. — 
Heinzer  v.  Kretz,  154  N.  Y.  S.  197. 
€=9  189  (N.Y.Sup.)  A  provision  in  an  express 
shipping  contract  limiting  an  acdon  for  damuires 
to  one  year  may  be  relied  on  in  the  New  York 
Municipal  Court  under  an  oral  plea  of  the  gen- 
eral denial  and  special  contract. — Rudolph  Wur- 
litzer  Co.  v.  Barrett,  154  N.  Y.  S.  226. 
<S=»(89  (N.Y.Sup.)  Where  defendant  had  of- 
fered no  evidence,  nor  had  it  rested  on  plaintiff's 
case,  dismissal  by  the  justice  of  the  Municipal 
Court  on  the  merits  is  improper. — Gmhn  v. 
Brooklyn  Heights  R.  Co.,  154  N.  Y.  S.  10B4. 

<S=3l89  (N.Y.Mun.Ct)  The  Municipal  Court 
Code  governs  the  practice  in  all  cases  com- 
menced or  at  issue  prior  to  its  taking  effect  on 
September  1,  1915.— Yorke  Waist  Co.  ▼.  Rain- 
bow. 154  N.  Y.  S.  990. 

e=>  1 90  (N.'^.Sup.)  An  appeal  does  not  lie  from 
order  refusing  .to  dismiss  complaint  in  Munici- 
pal Court  on  the  ground  that  title  to  land  is 
involved.-Moran  v.  Welch,  154  N.  Y.  S.  157. 

«=>I90  (N.Y.Sup.)  City  Court  has  no  jurisdic- 
tion to  order  plaintiff  to  accept  a  notice  of  ap- 
peal from  a  judgment  rendered  by  it. — Benja- 
min V.  Brownstein,  154  N.  Y.  S.  191. 

«=s>l90  (N.Y.Snp.)  No  appeal  wiU  lie  fiwn  the 
order  of  the  New  York  Municipal  Court  dis- 
missing the  complaint  and  directing  a  Judgment 
for  defendant,  where  no  judgment  was  entered 
on  the  order.— Schlesinger  ▼.  Schmidt  Hotel  Co- 
154  N.  Y.  S.  208. 

4=3 1 90  (N.Y.Snp.)  In  case  of  conflict  between 
the  judgment  and  the  stenographer's  notes  in  a 
trial  in  the  Municipal  Court,  the  judgment  con- 
trols.—Ornfan  T.  Brooklyn  Heights  R.  Co.,  154 
N.  Y.  S.  1094. 

T.   OOUBTS  OF  PBOBATB  JVBIgDXC- 
TION. 

«=9200i/2  (N.Y.Sup.)  The  Surro;(ate'a  Court, 
settlinj;  the  amount  of  an  executrix,  had  no  ju- 
risdiction to  determine  the  owiiership  of  a  bank 
deposit  stsnding  in  the  name  of  the  deceased 
and  claimed  to  have  been  given  to  plaintiff  in 
his  Iifetime.-=-Fribuurg  v.  Emigrant  Industrial 
Savings  Bank,  154  M.  Y.  S.  6S^ 
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VIU.   COirdtTRBEKT  AKD  OOMTZiXOT' 

XKO  XimiSDIOTION,  AND 

COMITT. 

(B)  State  Oonrta  jwd  Valtea  States  Courts. 

«s»489  (N.T.Sup.)  Trade-Mark  Act  Feb.  20, 
1006,  pro-Hdlns  for  the  registration-  and  pro- 
tection of  trade-marks,  )ield  not  to  exclude  the 
jnrtadiction  of  the  state  conrts,  so  that  the  own- 
er of  a  registered  trade-mark  was  entitled  to 
protection  from  infrinsement  and  unfair  com- 
petition by  a  suit  therein. — Oneida  Community 
V.  Oneida  Game  Tmp  Co.,  154  N.  Y.  S.  391. 

e=»500  (N.T.Sup.)  The  lawfulness  of  the  pos- 
session of  a  temporary  receiver,  appointed  by  a 
federal  court,  of  books  and  papers  taken  pur- 
suant to  an  order,  conld  not  be  questioned  in  a 
state  court  on  an  application  for  an  order  di- 
recting the  return  of  such  documents. — People 
T.  Mandel.  154  N.  Y.  S.  231. 

COVENANTS. 

See  Deeds,  «=3l72;    Injunction,  «=»62,  12& 

n.   COHSTRUGTIOK    AND    OPERA- 
TIOH. 

(C)  CoTeaaata  aa  to  Use  of  Real  Property. 

4=»5I  (N.Y.Sup.)  Subsequent  deed  of  grantee  of 
riparian  lands,  restricted  by  covenant  in  deed 
to  him  from  erecting  hydraulic  works,  which 
was  intended  for  benefit  of  opposite  lands,  of 
grantor,  could  not  substitute  other  property  as 
the  property  benefited. — ^Knowlton  Bros.  v.  New 
York  Air  Brake  Co.,  154  N.  Y.  8.  675,  689. 

BestrictiTe  covenant  of  grantor  of  riparian 
lands,  precluding  their  use  for  hydraulic  works, 
intended  for  benefit  of  his  remaining  lands, 
would  not  be  construed  as  intended  for  benefit 
of  other  property  which  the  grantee,  upon  sub- 
sequently conveying  the  land,  attempted  to  make 
the  restriction  benefit. — Id. 

Where  riparian  lands  on  one  side  of  island 
are  conveyed,  restricted  by  covenant  forbidding 
erection  of  hydraulic  works,  such  covenant  is 
not  of  itself  an  agreement  to  the  diversion  of 
the  natural  flow  of  the  stream  to  tiie  other  side 
of  the  island. — Id. 

Covenant  in  deed  to  riparian  lands  forbidding 
erection  of  hydraulic  works,  intended  "to  beuetit 
grantor's  mills  by  preventing  competition,  could 
not  be  enforced,  so  as  to  prevent  grantee's  suc- 
cessor from  operating  a  mill  of  a  sort  not  in 
existence  at  time  of  conveyance  and  not  com- 
peting with  grantor's  successor. — Id. 

Restrictive  covenant  in  deed  to  riparian 
lands,  forbidding  hydraulic  works,  thereon,  did 
not  deprive  grantee  of  right  to  have  water  nat- 
urally appurtenant  to  his  shore  flow  in  the  chan- 
nel at  its  natural  height. — Id. 

Restrictive  covenant  in  deed  to  lands  on  chan- 
nel on  north  side  of  an  island,  forbidding  erec- 
tion of  hydraulic  works,  for  benefit  of  grantor 
owning  mill  property  on  south'  channel,  if  re- 
serving right  in  grantor  to  divert  water  to 
south  channel,  was  limited  to  the  benefit  of 
grantor's  property,  and  not  that  previously  con- 
v^-vpd.  hv  him  by  perpetual  lease. — Id. 


(D)  OOYeaanta'  Rvmalas   -wttli    the    Ijand. 

9:»77  (N.Y.Snp.)  Where  riparian  lands  were 
conveyed  subject  to  restrictive  covenant  for- 
bidding the  erection  of  hydraulic  works  thereon, 
owners  of  property  not  intended  to  benefit  there- 
by could  not  enforce  it. — Knowlton  Bros.  v. 
ew  York  Air  Brake  Co.,  154  N.  Y.  S.  675, 


Ne 


<S=»79  (N.Y.Sup.)  A  grantee  of  one  of  several 
lots,  conveyed  by  deeds  containing  a  restrictive 
covenant,  held  entitled  to  enjoin  any  other  lot 
owner  from  violating  such  covenant— Iselin  t. 
Flynn,  164  N.  Y.  S.  133. 

m.  FXBFOBMANOE  OB  BREACH. 

«=9l03  (N.T.Sup.)  Waiver  of  restriction  by 
owners  of  property  benefited  by  covenant  for- 
bidding use  of  conveyed  property  for  hydraulic 
works,  to  secure  erection  of  cotton  mill  by  own- 
er of  restricted  land,  lield  to  waive  and  destroy 
the  restriction. — Knowlton  Bros.  v.  New  York 
Air  Brake  Co.,  164  N.  Y.  8.  675,  689. 

Conveyance  of  river  bed,  surrounding  land 
first  conveyed  subject  to  restrictive  covenant 
prohibiting  erection  of  hydraulic  works,  would  re- 
store to  lands  first  conveyed  the  riparian  rights 
withheld  by  the  restriction. — Id. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Witaesses,  «=9321,  325. 

CRIMINAL  LAW. 

See  Assault  and  Battery;  Conspiracy;  IMsor- 
derly  . Conduct ;  Kmbezzlement ;  Extradition; 
False  Pretenses;  Forgery ;  Grand  Jury ;  Hom- 
icide ;  Municipal  Corporations,  4=9l22;  Pros- 
stitution;  Robbery;  Seardies  and  Seizures; 
Weapons ;    Witnesses. 

X.  EVIDEKOE. 

(A)  Jndlelal     Notloe,     Presamptlona,     and 

Barden  of  Proof. 

<S=>308  (N.Y.)  The  defendant  ia  presumed  inno- 
cent, even  where  evidence  of  his  good  character 
is  not  offered.— People  v.  Roach,  109  N.  E.  018, 
215  N.  Y.  592. 

«s>3l4  (N.Y.)  The  signing  of  a  contract  per- 
mits the  inference  that  the  signer  had  knowledge 
of  its  contents,— People  v.  Dunbar  Contracting 
Co.,  109  N.  E.  554,  215  N.  Y.  416. 
^=33 1 7  (N.Y.)  In  a  prosecution  for  murder,  the 
state's  failure  to  call  the  son  of  deceased,  who 
was  deficient  ia  understanding  and  not  able  to 
talk  intelligently,  held  to  raise  no  inference  ad- 
verse to  the  state.— People  v.  Roach,  109  N.  E. 
018,  215  N.  Y.  592. 

(B)  Facts  in  Issne  and  Relevant  to  Isanes, 

and   Rea  Gestte. 

4=»338  (KT.T.)  Under  common-law  principles, 
whatever  tends  to  prove  any  material  fact  is 
relevant  and  competent — People  v.  Roach,  109 
N.  E.  618,  215  N.  Y.  592.    , 
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(C)  other  Oflenses.  utd  Cbsracter  of  Ao 

onued. 

^»377  (N.T.Sup.)  Where  defendant's  good  rep- 
Qtation,  shown  in  evidence,  started  into  circula- 
tion and  was  bailt  up  after  his  arrest,  the  evi- 
dence was  incompetent — People  v.  Sansa.  154 
N.  Y.  S.  876. 

^=>38l  (N.Y.)  Evidence  of  good  character, 
when  considered  in  connection  with  all  the  oth- 
er evidence,  may  create  a  reasonable  doubt, 
when  without  such  evidence  none  would  exist 
-leople  V.  Roach,  109  N.  E.  618,  215  N.  Y. 
692. 

(D)  Hsterialttr   and  Competency   In  Oen- 

ernl. 

^9387  (N.Y.)  In  a  trial  for  murder,  evidence 
of  private  detective  that  he  had  been  unable  to 
discover  defendant's  consciousness  of  guilt  held 
inadmissible,  as  being  purely  negative  in  char- 
acter.—People  v.  Koach,  lOG  N.  E.  618,  215  N. 
Y.  692. 

^»393  (N.Y.Sup.)  Books,  papers,  and  docu- 
ments obtained  from  accused  without  process 
against  him  as  a  witness  held  not  within  the  in- 
hibition of  Const,  art  1,  §  6,  protecting  him 
from  being  compelled  to  be  a  witness  against 
himself.— People  v.  Mandel,  154  N.  Y.  S.  231. 

(Ei)   Beat  and    Secondarr  and  Demomatra- 
tlTe  Bvldence. 

«=»400  (N.Y.Sup.)  Transcript  of  stenographer's 
incomplete  notes  of  portion  of  conversation  be- 
tween defendant  in  prosecution  for  grand  lar- 
ceny, and  an  attorney  he  consulted,  taken  over 
dictagraph,  held  inadmissible  as  primary  evi- 
dence of  defendant's  admissions. — People  ▼. 
Martin,  154  N.  Y.  S.  324. 

(I)  Opinion  B-vldence. 

<S=s>448  (N.Y.Gen.Se8s.)  On  the  trial  of  an  in- 
forms tion  charging  defendant  with  disorderly 
conduct  under  New  York  City  Consolidation 
Act,  §  1458,  subd.  2,  testimony  of  officer  that  he 
knew  her  to  be  a  prostitute  and  had  seen  her  in 
the  neighborhood  before,  loitering  there,  held 
inadmissible,  as  being  a  conclusion  or  opinion. 
—People  V.  Moiling,  154  N.  Y.  S.  877. 
®:9453  (N.Y.)  The  opinion  of  one  receiving  a 
telephone  message  as  to  the  identity  of  the 
sender,  is  legal  evidence  of  the  fact — People  v. 
Dunbar  Contracting  Co.,  109  N.  E.  554,  215  N. 
Y.  416. 

<S=»475  (N.Y.)  Expert  testimony  as  to  identity 
of  defendant's  finger  prints  on  paper  with  blood 
marks  found  on  clapboards  of  deceased's  house 
held  competent— People  v.  Roach,  109  N.  B. 
618,  215  N.  Y.  692. 

(K)  Conteaslona. 

«=»535  (N.Y.)  Under  Code  Cr.  Proc  {  395, 
there  must  be,  in  addition  to  the  defendant's 
confession,  ^roof  of  the  corpus  delicti,  and  where 
there  was  independent  proof  thereof,  voluntary 
confessions  warranted  a  conviction. — People  t. 
Roach.  109  N.  E.  618,  215  N.  Y.  592. 

<I<)  Brtdenoe  at  Preliminary  Bzaminatloa 
or  at   Former  Trial. 

^=3539  (N.Y.Sup.)  In  a  prosecution  for  an  of- 
fense against  the  liquor  laws,  the  admission  of 


the  testimony  of  witnesses  given  In  the  dtr 
court  upon  the  trial  of  defendant  under  an  accu- 
sation of  crime  not  involved  in  this  prosecutioin 
was  error.— People  v.  Canale,  154  N.  Y.  S.  9i32. 

Zn.   TRIAI.. 

(F)  FroTinoe   of  Conrt  and  Jnrr  im   qcn- 

eral. 

«»736  (N.Y.)  Whether  defendant's  confessiima 
were  voluntary  held  for  the  jury.— People  t. 
Roach,  109  N.  E.  618,  215  N.  Y.  592. 
^^jTSQ  (N.Y.)  Evidence  in  a  trial  for  homicide 
held  to  make  the  defense  of  alibi  a  question  for 
the  jury.— People  v.  Roach,  109  N.  E.  618,  215 

«=»74l  (N.Y.)  In  a  trial  for  murder,  the  -weight 
to  be  given  expert  testimony  as  to  identity  of 
defendant's  finger  prints  with  blood  marks  on 
the  clapboards  of  deceased's  house  was  for  the 
jury-— Jfeople  v.  Roach,  109  N.  E.  618,  215  K. 

(G)  Necessity,  Rennlaltes,  and  SnIBcIener 

of  Instrnctions. 

<&=»78e  (N.Y.)  In  prosecution  for  homicide,  fail- 
ure to  give  requested  charge  on  corroboration 
of  accomplice  testimony,  as  required  by  Code 
Cr.  Proc.  I  399,  in  view  of  fact  that  verdict  did 
not  depend  on  accomplice  testimony  before  con- 
fession of  accused  and  other  evidence,  and  that 
section  395,  relating  to  confession,  was  read  to 
jury,  held  not  erroneous. — People  t.  Ferola.  109 
N.  E.  500,  215  N.  Y.  285. 

®;:i»783i/2  (N.Y.Sup.)  Where  the  only  issue  for 
the  jury  was  whether  defendant  permitted  gam- 
bling upon  premises  where  liquor  was  being 
sold,  the  refusal  to  advise  the  jary  to  disregard 
evidence  of  acts  of  prostitution  and  of  main- 
taining a  house  of  ill  fame  was  error.— PeoDle 
V.  Canale,  154  N.  Y.  S.  932. 

<S=»788  (N.Y.)  In  a  trial  for  murder,  defend- 
ant's requested  charge  on  the  inference  from 
failure  to  call  the  decedent's  son  as  a  witness 
held  too  broad.— Peoj^e  T.  Roach,  109  N.  K. 
618.  215  N.  Y.  592. 

«=»823  (N.Y.)  In  trial  for  murder,  refusal  of 
defendant's  charge  that  his  good  character  was 
presumptive  evidence  of  his  innocence  held  not 
error,  when  considered  in  connection  with  the 
charge  given  thereon. — People  T.  Roach,  100  X. 
E.  618.  215  N.  Y.  592. 

(H)  Revnesta   for    Inatmetlona. 

9=>825  (N.Y.)  In  a  prosecation  for  conspiring 
to  defraud  the  state  by  securing  payment  for 
highway  work  improperly  done,  the  trial  judge 
construing  the  contract  for  the  work  and  in- 
structing that  the  jury  must  accept  his  constmc- 
tion,  instruction  on  the  point  of  honest  mistake 
held  sufficient  in  the  absence  of  a  request  for 
further  charge. — People  t.  Dunbar  Contracting 
Co.,  109  N.  B.  564,  215  N.  X.  416. 

(J)  CnatodTt    Osndnet,   and   DeUkea«tt«na 
o(  Jmrr. 

<8=>854  (N.Y.)  Where  six  jurors  were  taken  to 
dine  at  one  hotel  and  six  at  another,  the  separa- 
tion was  proper. — People  v.  Dnnbar  Contracting 
CV>.,  109  N.  E.  554,  215  N.  Y.  416. 
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XWU  XOTIOIVS  FOB  ITEW  TBXAL 
AMD  IN  AKKESt. 

<s>9l4  (N.T.Oen.Sew.)  Aecuaed,  who  was  not 
advised  of  his  rieht  to  communicate  with  his 
friends,  under  Inferior  Criminal  Courts  Act,  | 
81,  as  amended  on  May  8,  1915,  held  entitled  to 
a  new  trial.— People  v.  Kempner,  154  N.  Y.  B. 
1105. 

«=>956  (N.Y.)  Statements  to  a  newspaper, 
wherein  witnesses  were  alleged  to  have  retract- 
ed their  testimony,  held  insu£Sctent  as  affidavits 
in  support  of  a  motion  for  new  trial. — People  v. 
Sbilitano.  109  N.  E.  500. 

<g=s>958  (N.Y.)  Where  the  affidavits  filed  ar«  in- 
sufficient in  form,  but  it  appears  that  justice 
will  be  promoted  by  cruss-examining  affiants, 
under  Code  Cr.  Proc.  {  465,  subd.  7,  accused  will 
be  given  an  opportunity  to  renew  his  motion 
for  new  triaL— People  v.  Shilitano,  109  K.  £. 
600. 

XV.  APPEAX.  AND  ERROR  AND 

CEBIIORABI. 

(A)  Form    of    Remedy-i    Ji>rladleUoB>    $ax« 
Rtirtat  of  Revlevr. 

«=3|023  (N.Y.Sup.)  Under  Code  Or.  Proc.  517, 
permitting  an  appeal  from  the  judgment  of  con- 
viction only,  an  order  denyiog  a  certificate,  un- 
der liSws  1910,  c.  659:  §  31,  subd.  (c),  as  amend- 
ed by  I<aw8  1011,  c.  576,  that  a  criminal  charge 
be  prosecuted  by  indictment  is  not  appealable. — 
People  r.  Sanger,  154  N.  Y.  S.  414. 

(C)   ProoeedlnKa    for    Tranafer    of    Cmmae, 
and  Blfeet  Tbereot. 

«=s>l073  (N.Y.Sup.)  Action  of  trial  judge  in 
cross-examining  accused  to  show  that  he  tes- 
tified falsely  justified  a  certificate  of  reasonable 
doubt.— People  v.  Friedman,  154  N.  Y.  S.  298. 
«=»I073  (N.Y.Sup.)  TJnder  Code  Cr.  Proc.  { 
629,  as  amended  by  Laws  1007,  c.  479,  {  2,  ap- 
plication for  certificate  of  reasonable  doubt 
should  be  determined  by  a  regularly  appointed 
Special  Term,  not  by  judge  of  Supreme  Court, 
although  sitting  at  such  term.— People  v.  Mar- 
tin, 154  N.  Y.  S.  324. 

In  determining  the  propriety  of  jrranting  a 
certificate  of  reasonable  doubt  pendmg  appeal 
in  a  criminal  case,  the  court  must  determine 
that  error  complained  of  could  nut  have  preju- 
diced applicant  before  it  can  deny  certificate. 
—Id. 

On  application  for  certificate  of  reasonable 
doubt,  evidence  as  to  applicant's  intent  to  de- 
fraud by  representing  that  realty  sold  by  him 
was  unincumbered  held  insufficient  to  support 
conviction  beyond  reasonable  doubt.— Id. 

(F)  Dlamlssal,    Hearliiar,    and    Belieartns. 

^s»ll3l  (N.Y.)  An  appeal  from  a  conviction 
for  murder  in  the  first  degree  will  not  be  dis- 
missed for  lack  of  proeecution,  although  -more 
than  3%  years  have  elapsed  from  the  date  of 
judgment,  where  both  counsel  for  the  state  and 
for  appellant,  who  were  assigned  by  the  Su>- 
preme  Court,  have  been  remiss  in  bringing  the 
appeal  to  a  bparinjr.— People  v.  Sprague,  loift  N. 
E.  247.  215  N.  Y.  268, 


(O)  BcTlew. 

«=>ir58  (N.Y.)  Whether  the  sender  of  a  tele- 
phone message  has  been  sufficiency  identified 
with  the  defendant  to  render  the  conversation 
admissible  against  him  i9  a  preliminary  ques- 
tion of  fact  for  the  trial  judge,  whose  determina- 
tion is  not  reviewable  unless  totally  unsustained 
by  evidence.— People  v.  Dunbar  Contracting  Co., 
109  N.  B.  554,  215  N.  Y.  416. 

«=»II59  (N.Y.)  Where  the  voluntary  nature  of 
confessions  was  submitted  on  proper  instruc- 
tions, the  verdict  against  the  defendant  was  con- 
clusive on  that  issue.- People  y.  Roach,  109  N. 
E.  618,  216  N.  Y.  592. 

®=»II59  (N.Y.Sup.)  Where  the  complaining 
witness  and  several  members  of  his  family  tes- 
tified to  an  assault  by  defendant,  while  defend- 
ant, his  employer,  and  several  coemploy€s  testi- 
fied to  an  alibi,  the  conviction  cannot  be  re- 
versed as  unsupported  by  the  evidence. — ^Peo- 
ple V.  Thau,  154  N.  Y.  S.  470. 

<$=>  1 1701/2  (N.Y.)  Error  in  the  exclusion  of 
statements  of  witness  for  state,  showing  his 
hostility  to  defendant,  plainly  shown  otherwise, 
was  to  be  disregarded  on  appeal,  as  required  by 
Code  Cr.  Proc.  |  542.— People  v.  Boach,  109  N. 
E.  618,  215  N.  Y.  592.  . 

<S=>M72  (N.Y.)  In  a  prosecution  for  reconspir^ 
ing  to  defraud  the  state  by  securing  payment  for 
highway  work  improperly  done,  an  instruction 
that  the  contractor  was  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  have  known 
the  contents  of  tiie  contract  it  signed  held  harm- 
less.—People  v.  Dunbar  Contracting  Co.,  109  N. 
El  554,  215  N.  Y.  416. 

4=3 1 174  (N.Y.)  In  a  prosecution  for  con- 
spiracy, where  six  jurors  dined  at  one  hotel, 
and  six  at  another,  the  officers  in  charge  show- 
ing without  contradiction  that  while  separated 
the  jurors  did  not  speak  to  any  one  else  on  the 
subject,  and  did  not  discuss  the  case  among 
themselves,  any  error  in  the  separation  was 
barmless.— People  v,  Dunbar  Contracting  Co., 
109  N.  E.  654,  215  N.  Y.  41& 

(H)   DetemUnatlon     and      Dfaposlttom      of 
Oanae. 

«=>ll,86  (N.Y.)  Under  Code  Cr.   Proc.  {  542, 

requiring  court  on  appeal  to  disregard  error  not 
affecting  substantial  rights  of  defendant,  held, 
that  erroneous  admission  of  confession  at  cor- 
oner's inquest  was  harmless,  where  defendant 
afterwards  voluntarily  made  same  confession  to 
the  district  attorney.— People  ▼.  Ferola,  109  N. 
B.  600,  216  N.  Y,  285. 

«=9ll86  (N.Y.)  Under  Code  Cr.  Proc.  |  642,  in 
a  prosecution  for  conspiring  to  defraud  the 
state  by  securing  payment  for  highway  work 
improperly  done,  the  court,  in  absence  of  injury 
to  substantial  rights,  would  disregard  technical 
error  in  a  charge  that  the  contractor  was  "pre- 
sumed" to  have  known  the  contract  was  signed. 
—People  V.  Dunbar  Contracting  Co.,  109  N.  E. 
554,  215  N.  Y.  416, 

CROSS-EXAMINATION. 

See  Witnesses,  «=a326. 
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CROSSINGS. 

S«e  BidlroadB,  «s904-89. 

CUSTOMS  AND  USAGES. 

See  Sales,  «s»418. 

4s»3  (N.Y.Sup.)  A  custom,  to  be  considered  as 
forming  part  of  a  contract,  must  be  reasonable, 
uniform,  and  well-settled,  not  opposed  to  fixed 
rules  of  law,  and  not  in  contradiction  of  the 
terms  of  the  contract.— P.  J.  Kennedy  &  Sons 
V.  Perkins  &  Squier  Co.,  154  >'.  X.  S.  101. 
®=»I7  (N.T.Sup.)  Where  a  contract  granting  a 
license  to  perform  certain  musical  compositions 
was  unambiguous,  it  could  not  be  construed  in 
the  light  of  the  custom  of  restaurants,  so  as 
to  render  it  invalid,  under  Copyright  Act  1909, 
i  1,  Bubd.  E,  and  section  25,  as  licensing  the 
right  to  give  performances  not  "for  profit."— 
MaxweU  v.  Faust  Co.,  154  N.  X.  S.  224. 

DAMAGES. 

Se^  Animals,  «=9lOO;  Appeal,  «=al062,  1171; 
Carriers,  ®=>218,  277 ;  Death ;  Master  and 
Servant,  ®=>65,  250%  ;  Municipal  Corpora- 
tions, «=>402;  New  "Trial,  ®=>75 ;  Nuisance, 
€=»50;  Principal  and  Surety,  €=>82;  Sales, 
«=a384,  418,  481. 

III.   GROUNDS  AND  StrBJECTS  OF 
COBCPENSATOBT   DAMAGES. 

(B)  Avvravatloii,    Mlttcation,   nnd   Redao- 
tlon  of  liOM. 

4=962  (N.Y.Snp.)  Damages  for  breadi  of  a 
contract  of  employment  cannot  be  had,  where 
the  employer  Itas  made  no  effort  to  fill  the  em- 
ploye's place,  unless  the  services  are  of  unique 
character.— Triangle  Waist  Co.  v.  Todd,  164 
N.  Y.  S.  542. 

IV.  UQUIDATED  DAMAGES  AND 
PENAIiTIES. 

«=»77  (N.Y.Sup.)  Whether  a  provision  for  liq- 
uidated damages  shall  be  construed  as  providing 
for  liquidated  damages,  and  not  for  a  pen- 
alty, depends  on  the  intention  of  the  parties 
and  the  nature  of  the  transaction. — Stfmp8<m 
v.  Minsker  Realty  Co.,  154  N.  Y.  S.  496. 
€=>8I  (N.Y.Sup.)  Under  a  stipulation  of  the 
lease  and  circumstances  showing  that  damages 
for  breach  of  the  lease  were  not  ascertainable, 
held,  that  the  lessor,  on  breach  of  the  tenant's 
covenant  to  pay  rent,  was  entitled  to  retain 
as  liquidated  damages  a  sum  deposited  with 
him. — Stimpson  v.  Minsker  Realty  Co.,  154  N. 
Y.  S.  4iK3. 

Deposit  of  one  year's  r*nt  held  not  so  exces- 
sive as  to  preclude  it  from  being  liquidated 
damages,  where  the  lease  secured  by  the  de- 
posit was  for  10  years,  with  an  option  of  11 
years  more. — Id. 

VI.  MEASUBE  OF  DAMAGES. 
(C)  Br««ob  of  GoDtraet. 

«E9l20  (N.Y.Sup.)  In  action  by  plaintift  con- 
tractor agfttnst  ownet-  to  recover  remuneration 
for  erecting  a  building,   amount  of  an  ofhet 


claimed  by  such  owner,  consisting  of  Jndgment 
against   such   owner   had    by   subcontractOT   in      I 
action  to  foreclose  mechanic's  lien,  held  valid. —      | 
Andrew  J.  Robinson  Co.  ▼.  Security  Mat.  Life 
Ins.  Co.,  154  N.  Y.  S.  3. 

VH.  XKADEQITATE   AND   EXCESSIVE 
DAMAGES. 

9=3 1 31   (N.T.Sup.)  An  award  of  $250  damages      . 
for   slight   Injuries    held   excessive    by    flOO.—      ' 
Mortagna  t.  Aztec  Asphalt  Co..  154  N.  Y.  S. 
184. 

Vm.   PUBADING,   EVIDENCE.   AND  I 

ASSESSMENT. 
(A)  Plesidtnv. 

4=3 1 57  (N.T.Co.Ct.)  In  an  action  for  damages  ' 
to  plaintiff's  automobile  in  a  collision  with  de- 
fendant's trolley  car,  evidence  that  the  auto- 
mobile was  insured  and  that  insurance  had  bp<>n 
paid  on  account  of  the  damage  sustained  held 
inadmissible  under  the  pleadings.— Allen  &  Ar- 
nink  Auto  Renting  Co.  t.  United  Traction  Co.. 
154  N.  Y.  S.  934. 

«=s>l59  (N.Y.Sup.)  In  an  action  (or  damages 
for  breach  of  contract,  brought  on  Septem- 
ber 11;  1913,  neither  breach  of  contract 
in  February,  1914,  nor  the  damage  therefrom, 
was  provable,  as  plaintiffs'  right  to  recover 
must  be  tested  by  what  occurred  prior  to  the 
commencement  of  the  action.— Kaim  ▼.  Mahler 
Co.,  164  N.  Y.  8.  478. 

DAMS. 

Se«  Waters  and  Water  Courses,  «=9l54-17e. 

DEATH. 

See  Evideoce,  «=s834 ;  Trusts,  «=3l6& 

n.   ACTIONS  FOB   CAVSINO   DEATH. 

(D)   Pleading  sad  Evldciioe. 

«=>60  (N.Y.Sup.)  Evidence  of  the  ase  of  de- 
ceased, the  amount  of  hia  salary,  his  expect- 
ancy of  life,  and  his  manner  of  living,  is  ad- 
missible to  show  the  damage  resulting  from  bis 
death.— Mens  v.  Emigrant  Industrial  Eiavinss 
Bank,  164  N.  Y.  S.  509. 

(B)  Dunaces,  Forfeiture,  •v  Viae. 
«=>99  (N.Y.Sup.)  An  award  of  170,000  for  the 
death  of  a  Supreme  Conrt  Justice,  with  a  life 
expectancy  of  14  years,  held  not  excessive.- 
Meng  V.  Emigrant  Indnatrial  Bavinn  Bank. 
154  N.  Y,  S.  600. 

«=»99  (N.Y.Sup.)  A  verdict  of  $22,750,  for  the 
death  of  a  foreman  engaged  in  repairing  elec- 
trical appliances  on  defendant's  railroad,  earn- 
ing $105  a  month,  paying  to  his  wife  $90  to 
$96  monthly,  held  excessive,  and  a  reduction  to 
$15,000  within  the  trial  court's  discretion.— 
Millette  v.  New  York,  W.  A  B.  By.  Co.,  154 
N.  Y.  S.  792. 

-     DEBTOR  AND  CREDITOR. 

See  Bankruptcy;    Fraudulent  GonTeyanoaa. 
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DEDICATIOM. 

I.  NATITBE  Ain>  RE01IX8ITE8. 

«=s37  (N.Y.Sup.)  A  dedication  of  laod  for  « 
villaBe  park  held  accepted,  so  that  no  sjibse- 
quent  conveyance  could  deprive  the  public  of 
the  right  to  use  the  park.— Village  of  Port  IMck- 
inson  v.  Fish.  154  N.  T.  S.  688. 

II.  OPERATIOH   AUB   EPTBOT. 

<es»63  (N.Y.Sup.)  One  obtaining  permission 
from  village  aouorities  to  camp  in  viUage  park, 
and  subsequently  obtaining  quitclaim  deed  from 
one  having  no  title,  held  not  to  have  acquired 
title  as  against  the  public— VDJage  of  Port 
Dickinson  t.  Fiab.  154  N.  X.  S.  698. 

DEEDS. 

See  Boundaries,  ^=>14;  Covenants;  Descent 
and  Distribution,  «=>138;  Easements;  Es- 
toppel, «=!»32;  Evidence,  €=3390;  Mort- 
gages; Public  Lands;  Taxation,  «=>749-776; 
AVaters  and  Water  Courses,  «=»154,  156. 

m.  OONSTBVOTIOH  AlfD  OPEBA- 

Tioir. 

(C)    Baistea   ■>«   Intereata    OreatcA. 

^3»I33  (N.Y.Sup.)  Conveyance  of  land  in  trust 
to  pay  a  specified  sum  for  the  grantor's  main- 
tenance during  his  life,  and  upon  his  death  to 
convey  to  his  heirs,  created  an  alienable  vested 
remainder  in  his  children.— Doctor  v.  Hughes, 
154  N.  Y.  S.  985.  „    ,  i,>_        .     t 

At  common  law  and  by  Real  Property  Law 
(ConsoL  Laws  1909,  c.  60)  §  41,  the  existence 
of  an  unexecuted  power  of  appointment  will 
have  no  effect  upon  remainders  limited  to  take 
effect  in  default  of  the  exercise  of  such  power, 
which  will  vest,  subject  to  be  divested  by  the 
appointment,  if  made.— Td.  ,    .  ^ 

Where  a  power  of  revocation  attacnea  to  a 
conveyance  of  realty  to  a  trustee,  creating  re- 
mainders in  the  grantor's  heirs  by  directing 
conveyance  to  them  upon  his  death,  the  re- 
mainders in  favor  of  the  grantors'  children  m 
esse  were  nevertheless  vested  and  alienable. 
—Id. 

(B)  C^ondltlona  and  Reatrletlonia. 
«=9l72  (N.Y.Sup.)  Occupancy  of  picmlaea  by  a 
dressmaking  establishment  held  a  violation  of  a 
covenant  against   the  use  of  the  premises  for 
business.— I selin  v.  Flynn,  154  N.  Y.  S.  133. 

A  restrictive  covenant,  prohibiting  the  use  or 
the  lots  for  business,  does  not  prohibit  their 
use  by  a  physician  residing  tiiereon. — Id. 

DELAY. 

See  Contracts,  «=3301. 

DELIVERY. 

See  Sales,  «s>15(>,  176. 

DEMURRAGE. 

See  Shipping. 


DEMURRER.       • 

See  Pleading,  <3s>194-260. 

DEPOSITS. 

See  Banks  and  Banking,  <8s>136,  139,  801,  317. 

DEPOSITS  IN  COURT. 

See  Toider,  «=»18. 

DERRICKS. 

See  Master  and  Servant,  «=all7.  286. 

DESCENT  AND  DISTRIBUTION. 

See  Escheat;  Executors  and  Administrators; 
Limitation  of  Actions,  <=»172;  Reformation 
of  Instruments,  e=>li;  Wills. 

H.   PERSONS  ENTITIiED   AlVB  THEIB 

RESPECTIVE  SHARES. 

(A)   Hetra   and  Next    of   Kla. 

€=943  (N.Y.Sor.)  Under  the  statute  of  distri- 
butions, where  a  testator  dies  leaving  him  sur- 
viving no  next  of  kin  nearer  than  cousins  and 
children  of  deceased  cousins,  the  couains  take 
the  entire  personal  estate,  to  the  exclusion  of 
such  children.— In  re  Polansky,  164  N.  Y.  S. 
669. 

m.  RIGHTS  AKD  UAQILITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

(G)  Debts  of  Intestate  and  Inoambranoea 
on  Pvoperty. 

€=»I29  (N.Y.Sup.)  Decedent's  heirs  and  volun- 
tary grantees  held  liable  after  his  death  to  the 
enforcement  of  an  equitable  lien  on  the  land 
for  improvements'  placed  thereon  by  plaintiff  at 
the  order  of  decedent's  servant,  in  whose  name 
the  land  temporarily  stood  for  decedent's  bene- 
fit.—Merrihew  V.  Parrott,  154  N.  Y.  S.  747. 
®s>l38  (N.Y.Sup.)  Action  brought  in  decedent'^ 
lifetime  against  his  grantees,  who  were  also 
his  heirs,  to  enforce  a  lien  for  improvements 
on  the  land,  held,.  If  the  deed  was  invalid  for 
mental  incapacity  of  the  grantor,  sustainable 
after  his  death,  against  defendants  aa_  heirs. 
aa  one  to  collect  decedent's  debt,  to  avoid  mul- 
tiplicity of  actions.- Merrihew  v.  Parrott,  154 
N:  Y.  B.  747. 

DESCRIPTION. 

See  Boundaries,  €=^4. 

DETECTIVES. 

See  Witnesses,  €=>196. 

DETINUE. 

See  Beplevin. 

DEVISES. 

See  WHiB. 

DICTAGRAPH. 

See  Criminal  Law.  «S940(K  ■ 
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•     DISBARMENT. 

See  Attorney  and  Client,  «=»38,  S8. 

DISCHARGE. 

See  Accord  and  Satisfaction;  Bankruptcy,  9=^ 
435;  Master  and  Servant,  «=>73,  80;  Prin- 
cipal and  Surety,  ^=>100. 

DISCOVERY. 

n.   mCDEH   BTATirrORT  PROVI- 
SIONS. 

(A)  Interrocatorlea    and    Eizamtnmttoa    ol 
Parties   and   of   Ottaer   Peraona. 

<S=>32  (N.Y.Sap.)  Plaintiff,  suing  president  of 
bank  for  false  representations  concerning  its 
financial  condition,  held  entitled  to  examine 
him  before  trial,  though  defendant  denied  alle- 

fations  of  complainL—Scbweinler  t.  Eari,  154 
I.  Y.  S.  456. 
4s»37  (N.Y.Sup.)  A  motion  for  the  examina- 
tion of  plaintiss  before  trial  to  enable  defend- 
ants to  intelligently  frame  an  answer  will  be  de- 
nied, where  the  defendants'  affidavits  on  the 
motion  showed  that  defendants  had  sufficient 
information  to  enable  them,  to  intelligently 
frame  an  answer.— Sothman  v.  Ward,  154  N.  X. 
S.  449. 

«=949  (N.T.Sup.)  Order  for  the  examination  of 
defendant  corporation  by  its  president  and  its 
treasurer  before  trial  held  to  be  sustained, 
though  the  president  was  not  such  when  the 
transaction  occurred,  and  in  spite  of  defendant's 
stipulation  to  produce  its  books  and  papers  at 
the  trial.— Kellogg  v.  Match  Supply  Co.,  154 
N.  T.  S.  35». 

®=>6I  (N.Y.Sup.)  That  order  for  examination 
before  trial  of  defendant  company  and  its  treas- 
urer sought  testimony  incriminating  the  treasur- 
er, as  to  which  he  did  not  complain  or  set  up 
his  personal  privilege,  held  not  ground  for  vaca- 
tion of  the  order  on  motion  of  the  company. — 
Kellogg  V.  Match  Supply  Co.,  154  N.  X.  S.  359. 

^=379  (N.Y.Sup.)  Where  defendant  in  an  ac- 
tion for  goods  sold  and  delivered  has  read  from 
the  examination  of  one  of  the  plaintiCts,  he  need 
not  present  the  witness  in  person  at 'the  trial 
to  submit  him  to  plaintiflTs  cross-examination. 
—Van  Ingen  v.  Max  Marx,  154  N.  Y.  S.  112. 

DISCRETION  OF  COURT. 

See  Appeal,  «=»186,  984;  Habeas  Corpus.  «=» 
90. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  <S=»927,  1080;  Brokers,  «=>88; 
Costs,  <S=>8;  Courts,  <8=>189;  Mechanics' 
Uens,  $=»284;    Railroads,  ^s>94. 

DISORDERLY  CONDUCT. 

See  Criminal  L«w,  «3s>44& 

DISTRIBUTION. 

See  Executors  and  Administrators,  4a>314. 


DIVORCE. 

See  lodgment,  Qs»660;    Marriags, 

IV.  JTTRISDIOTTOir.     PBO0EEDIHO8, 

AMD  BEIJEF. 

(B)  Parties,  Froceaa,  and  Incidental  Pre. 

ceedlnsa. 

«=»76  (N.T.Sup.)  Code  Civ.  Proc  |  1774,  re- 
lating to  indorsement  of  nature  of  action  in  a 

divorce  suit,  does  not  apply  where  the  summons 
and  the  complaint  are  personally  served  upon 
the  defendant  within  the  state. — Braham  ▼.  Bra- 
bam,  154  N.  Y.  S.  1044. 

(B)  Dlamlaaal,  Trial  er  Hearing,  aaA  Hevr 
Trial. 

€=»149  (N.Y.Sup.)  Verdict  in  divorce,  on  the  is- 
sues of  adultery,  consent,  condonation,  conni- 
vance, and  procurement,  is  conclusive  only  as  to 
adultery,  aiid  as  to  the  others  is  only  advisory 
to  the  court  at  Bquity  Term,  by  whom  they 
must  be  determined,  and  cannot  be  decided  by 
motion  for  judgment  on  the  verdict  at  a  Spe- 
cial Term  for  motions. — King  t.  Kinz,  154  X. 
Y.  S.  794. 

(B)  Feea  and  Coata. 

<@=:3l97  (N.Y.Sup.)  A  husband  is  liable  for  serr- 
ices  rendered  by  an  attorney  in  procuring  an 
increase  in  the  alimony  given  the  wife,  who 
had   obtained  a  decree   of  separation. — Baust^r 

V.  Hauser,  154  N.  Y.  S.  1072;  Glase  ▼.  Same, 
Id.  1074. 

A  wife,  after  separation,  who  has  paid,  out 
of  the  alimony  received,  attorneys  for  their 
services  in  procuring  an  increase  of  alimony,  is 
not  entitled  to  recover  the  amount  paid  from 
her  husband.- Id. 

V.  AnMONT.   AI.LO'WAIIOES.  AKD 

Disposmoir  of  propektz-. 

4=»238  (N.Y.Sup.)  That  defendant  in  a  suit 
for  separation  was  induced  to  marry  plaintiff 
by  his  father-in-law's  agreement  to  convey  cer- 
tain property,  which  he  failed  to  do,  does  not 
constitute  any  reason  why  alimony  and  coun- 
sel fees  should  not  be  allowed  the  wife. — ^Peck- 
erman  v.  Peckerman,  154  N.  Y.  S.  297. 
<S=>277  (N.Y.)  Where  the  marriage  status  is 
dissolved  by  a  divorce  and  the  jud^ent  pro- 
vides for  annual  alimony,  the  wife's  tight  to  col- 
lect alimony  due  and  unpaid  at  the  time  of  her 
death  may  be  enforced  by  her  personal  repre- 
sentatives.—Van  Ness  V.  Ransom,.  109  N.  £. 
593,  215  N>  Y.  557. 

DOCUMENTS. 

See  XSvidence,  «=»384r-380. 

DOGS. 

See  Animals. 

DOMICILE. 

See  Elections,  ^»12e. 


DONATIONS. 


Se«  Gifts. 
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DOWER. 

See  Chattel  Mortgages,  «=9206;  Wills,  «=»1S. 

DRAMSHOPS. 

See  Intoxicating  LiquotB. 

DUE  PROCESS  OF  LAW. 

See  Gonstitntional  Lew,  9=3251. 

DURESS. 

See  Master  and  Servant,  «s>8. 

EASEMENTS. 

See  Municipal  Corpoiationa,  €=9658. 

X.  CKEATXON.  EXISTENCE,  AMD  TER- 
MINATION. 

<=>I4  (N.Y.)  A  provision  in  a  deed  reserving 
to  a  tlurd  person  the  right  to  fish  in  a  stream 
is  inoperative.— Tuscarora  Club  of  Millbrook  t. 
Brown,  109  N.  E.  697,  215  N.  1.  S43. 

ECCENTRICITY. 

See  Wills,  «=»41. 

EJECTMENT. 

See   Boundaries,    €=>14;     Public   Lands,    9=> 
163,  191,  228,  227. 

I.  BIGHT  OF  ACTION  AND  I>E> 

TENSES. 

<=>23  (N.T.Sup.)  A  defendant  in  ejectment, 
-without  title,  may  not  defeat  the  legal  title  of  a 
plaintiff,  legally  in  possession,  by  urging  a 
mere  defect  in  such  title,  without  connecting 
herself  with  that  or  any  other  title. — ^People  v. 
La  Prairie.  154  N.  T.  S.  795. 

m.  PI.EAOINO  AND  EVXDENOE. 

9=395  (N.T.Sup.)  In  ejectment  to  recover  a 
strip  of  beach  land  claimed  by  plaintiff  town  un- 
der a  patent,  deeds  forming  defendant's  chain 
of  title  and  the  testimony  of  one  in  possession 
thereunder  held  insufficient  to  show  any  grant 
from  the  sovereign  or  any  person  in  possession. 
—Town  of  Oyster  Bay  v,  StehU,  154  N.  Y.  8. 
849. 

ELECTION  OF  REMEDIES. 

See  Master  and  Servant,  «=>16V&,  260%. 

ELECTIONS. 

See  Corporations,    9=»197,   665;    Mandamns, 
«=>74. 

VI.  NOMINATIONS  AND  PBIMABT 
ELECTIONS. 

<|S9|2I  (N.Y.Sup.)  The  court  held  to  have  no 
jurisdiction,  under  KiKtion  Law,  |  56,  to  re- 
view proceedings  of  a  Democratic  county  com- 
mittee in  removing  its  chnirmon  from  office. — 
In  re  Ganley,  154  N.  Y.  S.  773. 
9=>I26  (N.Y.Sup.)  I'nder  Election  Law  (C!on- 
sol.   lyaws,  e.  17)  §|  19,  71,  a  voter  who  ac- 


quired a  new  residence  in  another  election  dis- 
trict more  than  six  months  prior  to  a  primary 
election  could  not  vote  in  such  new  district,  his 
name  not  having  been  stricken  from  the  enroll- 
ment list  in  the  old  district,  although  on  chal- 
lenge he  took  the  oath  provided  by  section  72. — 
In  re  Steinbrink,  164  N.  Y.  S.  870. 
9=>I54  (N.Y.Sup.)  In  snmmary  proceeding,  un- 
der Election  Law.  {  56  (inserted  oy  Laws  1911, 
c.  891,  I  29),  held,  that  court  may  merely  re- 
view action  of  custodians  of  primary  records, 
and  not  the  action  of  inspectors  of  election  in 
counting  and  canvassing  the  vote. — In  re  Ten- 
jost,  164  N.  Y.  S.  706. 

IZ.  COUNT  OF  VOTES,  BETUBNS, 
AND  CANVASS. 

«=>260  (N.Y.)  Election  Lew,  {  374,  had  to 
merely  authorize  the  examination  of  ballots  aft- 
er the  boxes  are  locked  up  and  sealed,  and  to 
confer  no  jurisdiction  to  direct  a  recount  or  re- 
canvass.— People  er  rel.  Brown  v.  Freisoh,  109 
N.  B.  617,  215  N.  Y.  356. 

Under  Election  Law,  §  381,  as  amended  by 
Laws  1913,  c.  821,  g  31,  recanvass  of  protested, 
void,  and  blank  ballots  held  not  to  include  those 
in  ballot  boxes ;  it  not  appearing  that  they 
could  be  identified. — Id. 

Under  Election  Law,  §  881,  as  amended  by 
Laws  1913,  c.  821,  g  31,  held,  that  court  may 
require  protested,  void,  and  blank  ballots  in  bal- 
lot box  capable  of  identification  to  be  removed 
and  properly  indorsed  if  the  inspectors'  recol- 
lection permits. — Id. 

Any  marks  by  inspectors  upon  ballots  taken 
from  ballot  boxes  on  mandamus  under  Election 
Law,  i  381,  as  amended  by  Laws  1013.  c.  821, 
§  31,  should  be  preserved,  and  any  additional 
indorsement  should  indicate  that  it  was  made 
by  order  of  the  court. — Id. 

Under  Election  Law,  §  381,  as  amended  by 
Laws  1913,  c.  821,  g  31,  the  court  on  mandamus 
may  require  spoiled  or  canceled  ballots  in  the 
envelopes  for  protested,  void,  or  blanli  ballots 
to  be  removed  and  placed  in  the  boxes  where 
they  belong,  properly  marked. — Id. 

X.  CONTESTS. 

«=>275  (N.Y.Sup.)  The  court  has  no  inhetoit 
power  to  review  the  action  of  the  election  offi- 
cers or  boards  of  canvassers,  and  has  no  author- 
ity to  vacate  a  certificate  of  election  issued  by 
the  state  board  of  canvassers. — People  ex  rel. 
Cantor  y.  Board  of  Canvassers  of  New  York 
County,  154  N.  Y.  S.  375. 

ELECTRICITY. 

See  Master  and  Servant,  ^=»243,  278. 

ELEVATORS. 

See  Landl(»:d  and  Tenant,  9s»164. 

EMBEZZLEMENT. 

9=>4  (N.Y.Sup.)  To  joBtify  a  conviction  of  lar- 
ceny of  money,  it  is  necessary  to  show  that  ac- 
cused appropriated  the  i^ioney  to  uses  other 
than  that  for  which  it  was  received,  and  thitt  a 
criminal  intent  existed  when  the  appropriation 
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was  made.— People  t.  Wyckoff,  154  N.  Y.  S. 

209. 

«=>44  (N.T.Sup.)  Evidence  held  not  to  sustain 

a   conviction   for   larceny. — People  T.   WyckofE, 

154  N.  y.  S.  269. 

EMINENT  DOMAIN. 

I.  NATITBE,   EXTENT,   AND   DEI,EOA- 
TION  OF  POWER. 

«=»l  (N.Y.Sup.)  Power  to  take  private  proper- 
ty for  public  use  is  not  derived  from  Constitu- 
tion.— New  York  Telephone  Co^  t.  State,  154 
N,  Y.   S.  1050. 

«=>2  (N.Y.Sup.)  Lews  1897,  c.  702,  S  14. 
abolishing  building  restrictions  provided  by 
Laws  18«j8,  c.  631,  held  not  unconstitutionaL — 
Hall  V.  House  of  St.  Giles  the  Cripple,  154  N. 
Y.  S.  96. 

<8='2  (N.Y.Sap.)  State,  acting  under  Barge 
Canal  Act  and  amendments,  held  to  have  ap- 
propriated franchise,  rights,  and  property  of 
a  telephone  company,  for  which  compensation 
must  be  awarded.— New  York  Telephone  Co.  t. 
Stete,  154  M.  Y.  S.  1069. 

n.  OOXFENSATIOIf. 

(B)   TBklnK      or      Injarlny      Property      •■ 
Ground  for  Compenaatlon. 

^=»84  (N.Y.Snp.)  The  rights  of  riparian  own- 
ers to  the  watera  of  navigable  streams,  which 
include  the  right  to  make  a  reasonable  use  of 
the  water,  are  property  rights,  of  which  they 
cannot  be  deprived  without  just  compensation. 
— Western  JSew  York  Water  Co.  v.  City  of 
Niagara  Falls,  154  N.  Y.  S.  1046. 

®=986  (N.Y.Sup.)  Franchise,  easements,  and 
physical  structures  of  a  telephone  company  held 
property,  of  which  it  may  not  be  deprived  with- 
out compensation. — New  York  Telephone  Co,  v. 
State,   154  N.  Y.   S.   1059. 

State,  appropriating  under  Barge  Canal  Act 
property  of  a  telephone  company  operating 
telephone  lines  on  highways,  held  required  to 
make  compensation  therefor.— Id. 

®=»I07  (N.Y.Sup.)  State,  acquiring  property  of 
a  telephone  company  under  Barge  Canal  Act 
and  amendments,  need  not  compensate  it  for 
loss  of  business  ny  destruction  of  a  village  in 
acquiring  land  under  the  act. — New  York  Tele- 
phone Co.  V.  State,  154  N.  Y.  8.  1069. 

(C)   Meuare   aad  Amount. 

®=3l26  (N.Y.Sup.)  State,  appropriating  a  tele- 
phone line  of  a  telephone  company,  held  re- 
quired to  compensate  it  for  the  structural  val- 
ue of  the  line,  the  value  of  its  easements,  less 
sum  received  from  the  sale  of  old  poles. — New 
York  Telephone  Ca  v.  State,  154  N.  Y.  S.  1059. 

m.   PBOCEEDINOS   TO   TAKE   PBOF- 
EBTT  AMD  ASSESS  COM- 
PENSATION. 

«=>t69  (N.Y.Sup.)  Under  Laws  1914,  c.  273,  It 
was  not  necessary  that  the  armory  commission, 
l>efore  applying  for  the  appointment  of  commis- 
sioners of  appraisal  to  determine  compensation 
for  laud  taKen  from  petitioner,  to  have  addi- 
tional time  to  ascertain  the  names  of  other  own- 


era.— Couch  T.  Armory  Commission  of  Third 
Brigade  Dist.  of  New  York,  154  N.  Y.  S.  945. 
^=»238  (N.Y.Sup.)  Where  a  correct  measure 
of  damages  has  been  adopted  by  the  Board  of 
Claims,  an  appellate  court  will  not  interfere 
with  the  award,  unless  it  is  palpably  unjust  and 
inadequate.— Danes  v.  State,  154  N.  Y.  S.  1088; 
City  of  Amaterdam  ▼.  W.  N.  Carpenter  Oo.,  Id. 
1092. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  4e98;    Master  and  Servant. 

EMPLOYES. 

See   Master  and   Servant. 

EQUITABLE  ESTOPPEL. 

See  Estoppel,  9=976,  90. 

EQUITABLE  LIENS. 

See  Liens,  4o7. 

EQUITY. 

See  Constitutional  Law,  4=968;  Conrts,  4» 
1S8;  Divorce;  Injunction;  Interpleader; 
Joint  Adventures,  9=>5;  Landlord  and  Ten- 
ant, 9=9217;  Limitation  of  Actions,  9=a37, 
172;  Partition;  Receivers;  Reformation  of 
Instruments;  Set-Off  and  Counterclaim;  Spe- 
cific Performance;    Subrogation ;    Tmsts. 

I.  JTTBISDIOTION,  PRINOIPX.EB,   AND 
MAXIMS. 

(A)   Nptnre,     Groonda,     Bnbjeets,    nnA     Ex- 
tent of  Jnrladletlon  In  Gen«ml. 

®=>l  (N.Y.Sup.)  A  court  of  equity  need  not 
search  for  precedents  or  worry  about  the  techni- 
cal rules  of  law. — Merribew  v.  Parrott,  154  N. 
Y.  S.  747. 

(C)   Prinetplea   sad   BInxtnui  of   B««Ity. 

«=959  (N.Y.Sup.)  The  doctrine  that,  aa  be- 
tween creditors,  equality  is  equity,  held  to  ad- 
mit of  no  exception,  except  where  a  preferential 
payment  is  demanded  by  equitable  principles. — 
Lebaudy  v.  Carnegie  Trust  Co.,  164  N.  Y.  S. 
900. 

ESCAPE. 

See  Charities,  «=946:  Bztradition,  «=»41. 

ESCHEAT. 

<S=96  (N.Y.Sup)  Affidavits  averring  that  in  the 
opinion  of  the  affiants  a  holder  of  record  ti- 
tle to  land  died  without  heirs  at  law  held  mere 
conclusions,  and  not  to  justify  a  holding  that 
^e  property  may  be  escheated. — Sherman  v. 
People,  154  N.  Y.   S.   4S4. 

9=98  (N.Y.Sup.)  A  statute  which  releases  any 
interest  which  the  state  might  have  in  premises 
to  an  individual  does  not  confer  title  in  Uie 
individual,  where  the  holder  of  the  record  title 
to  the  land  left  heirs  at  law. — Sherman  t.  Peo- 
ple, 154  N.  Y.  S.  484. 
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ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administratora ;  Landlotd  and  Tenant;  Life 
Kstates;  Perpetuities;  Remainders;  Ten- 
ancy in  Common;  Trusts;  Wills. 

ESTOPPEL. 

See  Corporations,  ®=»262;  Judgment,  ®=»585- 
956;  Mortgages,  €=>1S3 ;  Municipal  Corpo- 
rations, <e=»>9S0;   Trusts,  «s»218. 

n.  BT  DE£D. 

(A)  Creatton    and    Operation    In    General. 

^=332  (N.Y.)  Defendant,  who  once  owned  the 
premises,  and  at  wliose  direction  bis  Kiantee,  in 
a  deed  given  as.  security  conveyed  them  after  the 
debt  was  paid,  reserving  to  liim  the  rijKbt  ot  fish- 
ing thereun,  held  estopped  to  set  up  bis  own  title 
and  show  that  be  was  not  a  stranger  to  the  ti- 
tle, so  that  the  ref^ervation  would  be  valid. — Tus- 
carora  Club  of  Millbrook  v.  Brown,  109  M.  K. 
597,  216  N.  Y.  643. 

nX.  EQUITABUB  ESTOPPEL. 

(B)  Gronnda  ot  Bstojipel,. 
«=»75  (N.Y.)  Rule  that  one  intrusting  to  anoth- 
er a  stock  certiiloate  containing  a  blank  indorse- 
ment must  ,b^ir  an^  loss  caused  by  a  wrongful 
transfer  by  his  bailee  held  not  to  apply 'to  a 
mortgagee  depositing  for  safe-keeping  the  mort- 
gage and  the  bond  secured  thereby. — People's 
Trust  Co.  v.  Smith,  109  N.  B.  561,  215  N.  Y. 
488. 

<g=s»83  (N.Y.)  Mortgagee  depositing  for  safe- 
keeping mortgage  and  bond  secured  thereby  held 
not  estopped  from  asserting  ownership  on  theory 
of  any  representation  by  him. — People's  Tmst 
Co.  V.  Smith,  109  N.  B.  661,  215  N.  Y.  488. 
^=>96  (N.Y.)  Mortgagee  depositing  for  safe- 
keeping mortgage  and  bond  secured  thereby 
held  not  estopped  by  negligence  from  insisting 
on  his  ownership,  notwithstanding  a  forged 
transfer  by  the  bailee.— People's  Trust  Co. 
V.  Smith,  109  N.  R  561,  215  N.  Y.  488. 

EVICTION. 

See  Landlord  and  Tenant,  ^=>190. 

EVIDENCE 

See  Animals,  «=>100 ;  Appeal,  «=:3l73,  2M, 
027,  031,  1060;  Assault  and  Biitiiry,  <©=» 
83;  Attorney  and  Client,  «=»123;  Bankrupt- 
cy, «s>303;  Banks  and  Bankiag.  <@='2B3, 
.S17;  BiUs  and  Notes,  <8=»452,  497-523; 
Boundaries,  e=s3S;  Brokers,  <S=8,  8(5,  88; 
Carriers,  <S=»12,  18,  196,  318;  amrities.  <S=» 
45 ;  Conspiracy,  ©=>47 ;  Contracts,  <S=>27T, 
322;    Corporations,  <S=>88,  308,  4.';2 ;    Criinl- 

■  nal    Law,    «=>308-539,     783%-82.3,     115*- 

■  1170%,  1186;  Death.  «=»60;  Discovery; 
Kjectment,  ®=>95;  Embezzlement:  Executors 
and  Administrators,  ^=>20;  Extradition,  ^=> 
41:  Factors;  False  Pretenses,  ©=»8;  Food; 
Fraud,  <S=>.')S;  Frauds,  Statute  of,  <S=»113, 
1.57:  Fraudulent  Conveyances;  Homicide; 
Injunction,  4s»128;'  Insurance,  4=s>6(i5;  Inr 
terest,  <S=>67;    .Tudj^nent,  <S=>'248,  648,  956; 


Justices  of  the  Peace,  4s»185;  Label  and 
Slander,  (S=>101,  112;  Mandamus,  ®=>168; 
Marriage;  Master  and  Servant,  ®=»6,  80, 
265,  278;  Money  Lent,  €=>7;  Mortgages,  ^=» 
319;  Municipal  Corporations,  «=5l22,  185, 
218,  706,  719,  819;  New  Trial  «=>71;  Nui- 
sance, 9=>33,  49;  Payment,  *=>73;  Princi- 
pal and  Surety,  ^=3161 ;  Property;  Public 
Lands,  «=b>163;  Quo  Warranto;  Railroads, 
®=>94;  Reformation  of  Instruments,  ®=345; 
Replevin,  <S=»106;  Sales,  «=9441;  Street 
Railroads,  «s»114;  Taxation.  <8=>498,  895; 
Trial,  ^=3141,  143 ;  Trover  and  Conversion, 
«=»3o,  40;  Trusts,  <S=3326;  Vendor  and 
Purchaser,  «=>244;  Weapons,  ^=>17;  Wills, 
<S=>52-68,  163,  166,  288,  302,  384,  703,  706; 
WitneaseK 

I.  XUSIOIAX.   NOTICE. 

^=>32  (N.Y.Gen.Sess.)  A  court  of  local  jurisdic- 
tion may  not  take  judicial  notice  of  an  ordi- 
nance in  force  within  the  court's  jurisdiction. — 
People  V.  Cronin,  154  N.  Y.  8.  446. 

II.  PBBsmiPTioira. 

«=»67  (N.Y.Sup.)  A  highway  named  as  a 
boundary  in  a  deed,  will  be  presumed  to  be  now 
where  it  was  when  the  deed  was  executed. — 
Town  of  Oyster  Bay  v.  Stehli,  154  N.  Y.  S.  840. 

rv.   REIJBVAITOT.  MATERIALITY, 

AND   COBIPETEHCT  IN   OEN- 

ERAL. 

(A)   Pacts  In  lasne  and  ReleTant  to  Isanes. 

0=>II3  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  well-bred  dog,  testimony  of  the  reasonable 
market  value  of  such  dogs  at  the  nearest  market 
held  competent  to  prove  value. — Rimbaud  y. 
Beiermeister,  154  N.  Y.  S.  333. 

V.  BEST  AND  SECONDART  EVIDENCE. 

9=>IS7  (N.Y.Sup.)  In  an  action  on  bonds  and 
interest  coupons,  brought  by  an  assignee,  the 
bonds  and  coupons  should  be  produced,  or  l^al 
excuse  given  for  nonproduction. — First  Nat. 
Bank  of  Winona  r.  Buffalo  Brewing  Co..  154  N. 
Y.  S.  765. 

Vn.   ADMISSIONS. 

(B)   By  Partlea  or  Otbera  IntereateA  In 
Bvent. 

4=3222  (N.Y.Sup.)  In  broker's  action  for  com- 
mission, his  testimony  as  to  client's  statement 
that  he  was  purchasing  the  property,  but  was 
going  to  take  the  title  m  the  name  ot  a  daugh- 
ter, fceW  hearsay  and  incompetent. — Steiuman 
V.  Henry  Morgenthau  Ck).,  154  N.  Y.  S.  216. 

(B)   Proof  and  Baeot. 

4=9265  (N.Y.Sup.)  In  a  personal  injury  action 
by  a  pedestrian,  defendant  held  to  have  admit- 
ted it  was  repaving  the  street  and  had  removed 
the  curb.— Mortagna  v.  Aztec  Asphalt  Co.,  154 
N.  Y.  S.  184. 

nc.   REARSAT. 

«=»3I8  (N.Y.Sup.)  Evidence  of  letters  written 
by,  and  receipts  to  and  bills  from,  third  per- 
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sons  held  inadmissible  In  an  action  where  plain- 
dS  Bought  to  charge  defendant  for  items  omitted 
from  an  account  stated,  as  well  as  with  the  val- 
ue of  articles  converted. — Bregstone  v.  Perlmut- 
ter,  154  N.  Y.  S.  201. 

X.  DOCITMENTABT  EVISEHCE. 

(A)   Pnbllc    or    Official    Acta,    FroceedlnKii, 
Recorda,   and   Certiflcates. 

«=»334  (N.Y.Sur.)  Under  Code  Civ.  Proc.  $  953, 
certificates  of  the  death  of  subscribing  witness 
es  to  a  will,  certified  from  the  department  of 
health,  are  competent  evidence  of  the  death. — 
In  re  Hall's  Will,  154  N.  Y.  S.  317. 

(C)   PrtTate  -Wrltlngm  and  Publlostloiuk 

<&=335l  (N.Y.Snr.)  A  charch  record  of  baptism 
of  a  person  petitioning  for  issuance  of  letters 
of  administration  to  him  as  son  of  decedent, 
which  recited  that  he  was  adopted,  held  compe- 
tent evidence  on  the  question  of  pedigree. — In 
re  Greco's  Estate,  154  N.  Y.  S.  806. 

(D)   ProdactlOB,    AatltentleatloB,    and    Bt- 
tect. 

«s»366  (N.Y.GeD.Ses&)  Under  Code  Civ.  Proc 
§  iMl,  a  pamphlet  containing  city  ordinances, 
not  certified  by  the  clerk  i>or  printed  by  author- 
ity of  the  common  council,  held  not  to  prove 
an  ordinance  therein. — People  v.  Cronin,  154  N. 
Y.  S.  446. 

^=>372  (N.Y.Sur.)  The  subscribing  witnesses 
to  a  will,  executed  for  more  than  'M  years  and 
bearing  a  complete  attestation  clause,  are  pre- 
sumed to  be  dead.— In  re  Hall's  Will,  164  N.  Y. 
S.  317. 

«=9380  (N.Y.Sup.)  In  action  for  injury  to 
plaintiETs  hand  &om  defendant's  negligence,  ad- 
mission of  X-ray  blueprint  of  plaintiff's  hand, 
without  evidence  either  that  an  X-ray  picture 
was  taken  or  that  the  print  was  a  picture  of 
the  band,  held  reversible  error.— KossofC  T. 
Kupferberg,  154  N.  Y.  S.  140. 

XI.  PAROL  OB  EXTRINSIC  EVISEMOE 
AFFECTING  WIEUTINGS. 

(A)    Contradictinar,  Varyingr.  or  Addlnv  to 
Terms  of  Written  Inatmntent. 

®=>390  (N.Y.)  Where  plaintiff  was  an  innocent 
purchaser  for  value,  and  his  conveyance  had 
been  recorded,  defendant  could  not  show  by  oral 
testimony  that  the  deeds  under  which  plaintiff 
claimed  were  different  from  what  they  on  their 
face  purported  to  be. — Tiiscnrora  Club  of  Mill- 
brook  V.  Brown,  109  N.  E.  597,  215  N.  Y.  543. 
€=»4I8  (N.Y.)  Parol  evidence  is  competent  to 
show  that  a  written  contract  not  under  seal, 
apparently  made  between  the  parties  named  in 
it,  was  in  fact  made  bptween  one  of  them  and  a 
person  not  named. — MacDonald  v.  Crissey,  100 
N.  E.  009.  215  N.  Y.  609. 

(C)   Separate    or    Snbaeqnenf  Oral    Acree* 
ment. 

^s>44l  (N.Y.Sup.)  In  an  action  for  labor  and 
materials  furnished  for  repairs  upon  an  automo- 
bile bought  from  plaintiff  under  sale  contract 
containing  a  written  warranty,  evidence  as  to 
conversations  prior  to  the  execution  of  the  con- 
tract, and  as  to   verbal   guaranty,   held  inad- 


miasible.— Mitchell  Motor  Co.  of  New  Tork  t. 
Chandler,  154  N.  Y.  S.  502. 

Xn.   OPINION   EVIDENCE. 
■(D)  Bzamlnatlon  of  Bxperta. 

$=»547  (N.Y.Sup.)  The  refusal  to  strike  an  an- 
Fwer  of  plaintiff's  medical  witness,  not  whelly 
based  on  the  hypothetical  question,  but  based  up- 
on the  evidence  given  in  his  presence  at  the 
trial,  was  error.— Brace  v.  Bath  &  H.  R.  Co^ 
154  N.  Y.  S.  931. 

^9550  (N.Y.Sup.)  It  wag  improper  for  a 
medical  witness  giving  opinion  testimony  on  an 
inquisition  of  lunacy  to  base  it  on  his  under- 
standing of  the  testimony  of  other  witnesses  in 
court;  bat  the  facts  testified  to  should  have 
been  embodied  in  a  hypothetical  question. — In 
re  Gates,  154  N.  Y.  S.  782. 

(F)  VSeot  of  Opinion  B-rldence. 

«=o57l  (N.Y.Sur.)  Testimony  of  experts  as  to 
testator's  mental  condition  several  years  prior 
to  execution  of  the  will  held  not  entitlcMl  to 
more  weight  than  the  testimony  of  disinterest- 
ed lay  attesting  witnesses. — In  i«  Scbober's 
Will.  154  N.  Y.  S.  309. 

EXAMINATION. 

See  Discovery;    Witnesses,   «=>30Q. 

EXCEPTIONS. 

See  Appeal,  «=»274. 

EXCESSIVE  DAMAGES, 

See  Damages,  ^=>131. 

EXCISE 

See   Intoxicating  Liquors, 

EXECUTION. 

See  Wills.   «=>111. 

X.   BUPPLEMENTABT  PROCEEDINGS. 

«s»36l  (N.Y.Co.Ct.)  Under  Code  Civ.  Proc.  f 
2447,  the  judgment  creditor  may  apply  for  or- 
der requiring  that  property  be  turned  over  to 
receiver.— Clark  v.  Shaw,  164  N.  Y.  S.  1101. 
«=>364  (N.Y.Co.Ct.)  In  proceedings  supple- 
mentary to  execution,  held,  that  the  surrender 
value  of  a  life  insurance  policy  reserving  to  the 
judgment  debtor  the  right  to  change  the  bene- 
ficiary could  be  applied  m  payment  of  his  debts, 
under  Domestic  Kelations  Law,  f  62. — Clark  v. 
Shaw,  154  N.  Y.  8.  IIOL 
«=»37l  (N.Y.Co.Ct.)  County  Court  of  Bronx 
county  held  to  have  jurisdiction  to  order  that 
the  judgment  debtor  turn  over  his  property  to 
receiver  appointed  by  the  City  Court— Clark  t. 
Shaw,  164  N.  Y.  S.  1101. 

EXECUTIVE  POWER. 

See  Constitutional  Law.  4=»62. 

EXECUTORS  AND  ADMINISTRATORS. 

See   Descent   and   Distribution;    DiTorotk  ^ss 
277;    Wills. 
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Ain>  TEHUBE. 


«=320  (N.Y.Sur.)  On  an  application  for  letters 
of  administration  the  burden  was  on  petitioner 
to  establish  that  he  wa*  one  of  the  persons  en- 
titled to  apply  for  letters  tinder  Code  Civ.  Proc. 
SI  2588,  2590.— In  re  Gr«co's  Estate.  164  N.  Y. 
8.  308. 

Evidence  held  not  to  sustain  the  burden  rest- 
ing on  petitioner  for  tetters  of  administration 
to  prove  that  he  was  a  son  of  decedent.— Id. 

rV.  OOIXECnON  and  mam AOZaCENT 
OF  ESTATE. 

(A)   111  General. 

«=»S5  (N.Y.Sar.)  Under  Civ.  Code  Proc.  |§ 
2675,  2676,  as  amended  by  the  Surrogate's  Law 
(Laws  1914,  c.  448),  held  that,  on  answer  of 
respondent  in  proceeding  for  the  discovery  of 
property  of  intestate,  claiming  the  property, 
the  Surrogate's  Court  was  without  jurisdiction 
to  try  the  issues  raised. — In  re  Higgms'  Estate, 
154  N.  Y.  a.  670. 

«=9l02  (N.Y.Sur.}  Where  a  will  directs  the  in- 
vestment of  certain  funds  in  mortgages  on  real 
estate  in  a  named  county,  if  the  executor  in- 
vests such  funds  in  purchasing  real  estate  owned 
by  his  wife,  his  administratrix  will  be  sur- 
charged with  the  amount  of  the  investment,  un- 
der Laws  1897,  c.  417,  |  9.— In  r«  Horwitz's 
Estate,  154  N.  Y.  S.  816. 

(B)  Re«I  Property  and  Intereata  Tkerela. 

^=>I38  (N.Y.Sup.)  Under  provisiong  of  a  will, 
held,  that  executors  were  not  limited  to  decid- 
ing at  what  time  it  was  necessary  and  advisable 
to  sell,  but  were  empowered  to  decide  when  any 
purpose  of  the  will  made  it  necessary  and  ad- 
visable to  sell.— Wellbrock  v.  Roddy,  154  N.  Y. 
S.  830. 

(O  Personal  Propevtr. 

«=>I58  (N.Y.Sup.)  A  lease  of  which  the  unex- 
pired term  was  less  than  one  year  was  an  as- 
set in  the  hands  of  an  administrator  de  bonis 
non,  which  was  subject  to  sale  by  such  admin- 
istrator, beine  personal  property,  under  Code 
Civ.  Proc.  i  1430.— Glaser  v.  Burns,  154  N.  Y. 
S.  21. 

vn.  DzsTRiBtrnoir  of  estate. 

<=»3I4  (N.Y.Siir.)  An  application  by  a  married 
woman  as  legatee  under  a  will  for  an  advance 
payment  on  the  legacy  will  be  denied,  where 
the  moving  papers  do  not  show  that  petitioner's 
husband  has  not  sufficient  means  to  support  and 
maintain  her.— In  re  Kohler's  Bstate,  154  N.  Y. 
S.  958. 

Such  application  will  be  denied,  where  it  does 
not  conclusively  appear  that  the  income  which 
petitioner  receives  from  the  estate  is  insufficient 
lor  her  support — Id. 

Such  application  will  be  denied,  where  no  fund 
is  indefeasibly  vested  in  the  petitioner  out  of 
which  the  advancement  can  be  made.— Id. 

ZI.  AOOOVimNO  AHD  SETTLEBCEHT. 

(D)   Compensation. 

«=»495  (N.Y.Sup.)  Warrant  for  division  of  es- 
tate by  executors,  so  as  to  act  as  trustees  of 


personalty,  most  be  found  in  wHI,  so  that  de- 
crees of  Surrogate's  C!ourt  directing  such  divi- 
sion, settling  accounts  as  such,  and  allowing 
double  commissions  was  not  res  judicata  as  to 
their  right  thereto.— In  re  Ziegler,  154  N.  Y.  S. 
652. 

Under  provisions  of  will  making  executors 
trustees  of  a  residuary  estate,  held,  that  they 
could  not  act  as  executors  in  respect  to  the 
realty  and  as  trustees  with  respect  to  the  per- 
sonalty, and  were  not  entitled  to  double  commis- 
sions on  sums  paid  to  themselves  as  trustees. 
-Id. 

Xm.  XJABIXITIES  OK  ADMnaSTRA- 
TlOIf   BONDS. 

4s»537  (N.Y.Sup.)  Assignee  of  administrator, 
also  distributee  of  estate,  could  recover  against 
surety  on  administrator's  bond,  after  a  devasta- 
vit, amount  of  administrator's  distributive  share, 
tnit  not  his  commissions  or  costs  on  an  account- 
ing.—MuUer  V.  National  Surety  Co.,  154  N.  Y. 
8.1096. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  4s»476;   E)vldence.  «=>560. 

EXPRESS  COMPANIES. 

See  Oarriers.  <8=>1(K. 

EXTRADITION. 

X.  nrTEBHATIONAXb 

«=>I4  (N.Y.Sup.)  Tn  extradition  between  the 
United  States  and  foreign  countries,  the  sov- 
ereign power  upon  whom  demand  is  made  may 
exercise  discretion,  as  w^  as  investigate  the 
charge  upon  which  the  surrender  is  demanded. 
—People  V.  Thaw,  154  N.  Y.  S.  949. 

n.  IHTEBSTATE. 

<&=>4I  (N.Y.Sup.)  Trial  and  acquittal  of  an  ex- 
tradited insane  criminal  constitutes  no  evidence 
oC  lack  of  good  faith  on  the  part  of  the  state 
in  obtaining  the  indictment  or  instituting  extra- 
dition proceedings.- People  v.  Thaw,  154  N.  Y. 
S.  949. 

In  the  matter  of  interstate  extradition,  the 
supreme  law  of  the  land  imposes  no  condition 
or  limitation  upon  the  jurisdiction  and  author- 
ity of  the  state  to  which  the  fugitive  is  return- 
ed.—Id. 

One  acquitted  of  murder  on  the  ground  of  in- 
sanity, and  who  escaped  from  the  asylum,  upon 
recapture  in  another  state  and  extradition  on  a 
charge  of  conspiracy,  after  acquittal,  may  be 
recommitted  to  the  asylum,  and  need  not  l>e  re- 
turned to  the  state  from  wnicb  he  was  brought. 
—Id. 

FACTORS. 

See  Brokers;   Constitutional  Law,  «=>43. 

«=»2'/a  [New,  voL  17  Key-No.   Series] 

(N.Y.Sup.)  An  action  on  a  bond  given  by 
a  commission  merchant  pursnant  to  Agricul- 
tural Law,  S  284,  may  be  brought  by  the  com- 
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missioner  of  asricutture.— Huton  v.  Bicbard  B. 
Brown,  154  N.  Y.  S.  131. 

In  an  action  on  a  bond  given  by  a  commis- 
sion merchant  pursuant  to  Agricultural  Law,  { 
284,  held,  that  the  burden  was  on  defendant  to 
prove  that  the  particular  consignments  in  ques- 
tion were  sold  by  it  for  the  consumption,  and 
were  therefore  outside  the  general  business  for 
which  it  was  licensed. — Id. 

FALSE  PRETENSES. 

^=98  (N.Y.Sap.)  Where  real  property  is  sold 
on  false  representation  as  to  nonexistence  of  in- 
cumbrance, a  showing  that  the  vendor  knew  of 
such  incumbrance  is  not  sufficient  to  establish 
fraudulent  intent. — People  v.  Martin,  164  N.  Y. 
S.  324. 

Where  a  vendor  of  realty  misrepresents  it  as 
not  incumbered,  fraud  subjecting  him  to  crim- 
inal prosecution  may  be  predicated  on  fact  he 
had  no  title  to  property  which  he  represented 
he  owned,  or  that  it  is  subject  to  an  incum- 
brance, which  he  knowingly  concealed  in  order 
to  defraud. — Id. 

®S3|4  (N.Y.iSup.)  A  vendor,'  falsely  represent- 
ing realty  sold  as  not  incumbered,  while  a  mort- 
.gage  thereon  is  unsatisfied  of  record,  but  holding 
a  certificate  of  satisfaction  to  protect  purchaser, 
is  not  guilty  of  larceny  of  purchase  money  by 
fraud.— People  v.  Martin,  164  N.  Y.  S.  324. 

A  vendor  of  realty,  misrepresenting  property 
as  unincumbered  to  a  purchaser,  wno  was 
guaranteed  against  loss  by  reason  of  incnm- 
brance,  at  instance  of  vendor,  by  title  insurance 
company,  held  not  guilty  of  larceny  -of  purchase 
money  by  fraad. — Id. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  ^s>8;  Master  and  Servant,  9=> 
278-281, 

FEES. 

See  Attorney  and  Client,  «=3l38,  14S. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=»182-18d. 

FILING. 

See  Chattel  Mortgages,  «=»92-163, 

FINES. 

See  Specific  Performance,  9=3l32k 


FISH. 


See  Easements. 


FIXTURES. 

See  Waters  and  Water  Courses,  ^s»154 

FOOD. 

<3=»I6  (N.Y.Sup.)  In  an  action  to  recover  the 
prnalty  for  selling  adulterated  milk,  where  the 
evidence  was  undisputed  that  the  milk  offered 


for  sale  by  the  defendants  analnad  to  a  10  per 
cent,  excess  of  water  over  the  standard  for 
adulterated  milk,  judgment  for  the  defendants 
was  impiroiter.— People  v.  Blajian,  1S4  N.  Y.  & 

FORECLOSURE 

See   Chattel   Mortgages,   «=>2S2.  28S;    Ifart- 

gages,  (d=>413-529. 

FOREIGN  CORPORATIONS. 

See  Corporations,  4=»665. 

FORFEITURES. 

See  Insurance,  ^=>354. 

FORGERY. 

«»2I  (N.Y.Snp.)  Under  Penal  Law,  |  8SS. 
8ubd.  1,  tlie  prospective  assi^ee  of  a  firtn,  wbo 
directed  the  booRkeeper,  with  approval  of  i 
partner,  to  erase  his  name  aa  creditor  from  th? 
books,  held  not  guilty  of  forgery  in  the  thirl 
degree,  as  having  aided  and  abetted  tlte  book- 
keeper to  conunit  such  crime. — ^People  t.  Fill!, 
164  N.  Y.  8.  604. 

Under  Penal  Law,  I  889.  subd.  4,  cL  4,  as 
amended  bv  Laws  1912,  c.  342,  the  prospective 
assignee  of  a  firm,  who,  with  a  member  of  the 
firm,  directed  the  bookkeeper,  who  received  ao 
profit,  to  erase  such  assignee's  name  from  the 
books  as  a  firm  creditor,  held  not  guilty  of  for^ 
ery  in  the  third  degree,  as  having  aided  ami 
abetted  the  bookkeeper  to  commit  sacb  crime. 
-Id. 

FORTUNE  TELLERS. 

See  Disorderly  Conduct. 

FRANCHISES. 

Sec  Eminent  Domain,  «=>S6;  Taxation,  •» 
117.  376. 

FRAUD. 

See  Attorney  and  Client,  «=»101,  123:  Bank- 
ruptcy, iS=»426:  Brokers,  9=>o5:  Corpora- 
tions, «=>S8;  False  Pretenses;  Franda.  Stat- 
ute of ;  Fraudulent  Conveyances :  Insurance 
«=3l34,  260;  Limitation,  of  Actions,  «=k37; 
Principal  and  Agent,  <8=>166,  157;  8et-01f 
and  Counterclaim.  «=32S. 

X.  DEOEFTIOir   OOH8TIT U 'I'i M O 

FBAPP,  AKP  X.IABXLrrr 

THEBEFOB. 

«a»8  (N.Y.Sap.)  A  merdiant  keU  not  bonnd. 
his  standing  having  changed,  to  correct  a  rep- 
resentation made  months  before  to  a  commercial 
agency,  under  the  penalty  of  being  charged 
with  obtaining  credit  Mr  false  representaticas. 
— E.  I.  Du  •  PoBt  •  de  Nemours  Powder  Co.  v. 
Schwenger,  154  N.  Y.  S.  186. 
^:=>I2  (N.Y.Sup.)  Defendant's  representatioas 
as  to  his  intention  of  starting  a  brokerage  bnsi- 
ness,  in  reliance  on  which  plaintiff  paid  over  a 
certain  sum  of  money,  held  a  representation  of 
an  ezisting.fact,  and  not  of  a  future  condition.— 
Gabriel  v.  Graham,  154  N.  Y.  S.  493. 
^=»24  (N.Y.)  One  who  made  misrepresentations 
in  the  sale  of  a  business  is  liable,  although  the 
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misrepreaentatioiM  were  not  the  sole  inducinic 
cause  of  the  sale.— Laska  ▼.  Harris,  10&  N.  E. 
509,  215  N.  Y.  554. 

n.  ACTIONS. 
(B)  Fmrtlea  and  Pleaaiav. 

«=>4I  <N.Y.Sup.)  Complaint  held  to  state  a 
cause  of  action.— Gabriel  v.  Graham,  154  N.  Y. 
tS.  493. 

(O  Bvldenee. 

«=s>58  (N.Y.Snp.)  While  fraud  most  be  proved, 
it  may  be  an  inference  from  established  facts. — 
Gregory  t.  Binghsmptou  Trust  Co.,  154  N.  Y. 
S.  376. 

FRAUOSp  STATUTE  OF. 

IXI.  FBOIUSXS   TO   AX8WEB   FOB 

X>£&T,    0£FA1TI.T,   OR   XUOAB- 

BIAOE  OF  AKOTHEB. 

4s>33  (N.Y.Sup.)  An  oral  promise  to  Bay  a 
claim  for  legal  services  due  from  a  third  per- 
sen  held  void  under  the  statute  of  frauds,  there 
being  no  new  consideration.— Bno  v.  Gidoney, 
154  N.  Y.  S.  104. 

VI.   BEAI.  PKOPEBTT  AXO  ESTATES 
AHO  INTERESTS  THEREIN. 

<S=>63  (N.Y.Sup.)  The  statute  of  frauds  re- 
quires the  surrender  of  a  leaM  for  more  tiian 
one  year  to  be  in  writing.— Volkening  v.  Kay- 
mond,  154  N.  Y.  S.  140. 

vm.  REqmsiTEs  and  sitffioibnot 

OF  writing. 

«=>I03  (N.Y.Sup.)  Statute  of  frauds  is  com- 
plied witn  by  informal  memoranda  evidencing  a 
complete  contract,  though  the  parties  intend 
to  make  a  formal  contract. — O'Reilly  v.  Blais- 
dell  Paper  Pencil  Co.,  154  N.  Y.  S.  167. 
«=3 113  (N.  Y.  Sup.)  Correspondence  between 
plaintiff  and  defendant  as  to  employment  of 
plaintiCt  for  two  years  held  not  to  show  a  meet- 
ing of  minds  as  to  the  cancellation  clause,  which 
was  to  be  a  part  of  the  contract. — O'Ueilly  v. 
Blaisdell  Paper  Pencil  Co.,  154  N.  Y.  S.  167. 
«=»II5  (N.Y.Sup.)  Letter  signed,  "Yours  truly, 
Herbert  Pearce  Co.,  by  I*  H.  Bentley,  Sec.  & 
Treas.,"  containing  the  secretary's  personal 
guaranty  of  the  company's  indebtedness  to  plain- 
tiff, held  a  sufficient  signature,  within  the  stat- 
ute of  frauds.— McCrea  v.  Bentley,  154  N.  Y. 
S.  174. 

9=9 1 16  (N.Y.Sup.)  An  agent,  who  has  no  writ- 
ten authority  to  act  as  such,  cannot  make  a 
five-year  lea^e  binding  upon  his  principal  as 
landlord. — Lawrence  v.  Goodstein,  154  N.  Y.  8. 

X.  PI.EASINO,  EVIDENOE,  TRIAIi, 
AND   REVIEW. 

9=3 1 52  (N.Y.Sup.)  Where  the  lessor  neither 
pleaded  that  the  statute  of  frauds  required  the 
surrender  of  a  lease  for  more  than  one  year  to 
be  in  writing,  nor  objected  to  evidence  to  estab- 
lish such  surrender,  he  thereby  waived  such  pro- 
vi!<ion. — Volkening  t.  Raymond,  154  N.  Y.  S. 
145. 


«=>I57  (N.Y.Sup.)  Where  tbe  lessor  neither 
pleaded  that  the  statute  of  frauds  required  tb^ 
surrender  of'  a  lease  for  more,  than  one  year 
to  be  in  writing,  nor  objected  to  evidence  to  es- 
tablish such  surrender,  he  thereby  waived  such 
grovision.— Volkeuiag  ▼.  Raymond,  154  M.  Y. 
.  145. 

FRAUDULENT  CONVEYANCES. 

See  Witnesses,  9=s»144. 

m.   REMEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(B)  Remedies    on    Groand    of    Rallltr    ot 
Tranafer. 

®=>23l  (N.Y.Sup.)  A  defendant,  in  an  action  by 
a  judgment  creditor  to  set  aside  a  conveyance 
as  fraudulent,  may  question  the  validity  of  the 
judgment  rendered  in  an  action  to  which  he  was 
not  a  party.— BrowneU  v.  Snyder,  154  N.  Y.  S. 
863. 

(Q)  Bvldenee. 

«s>295  (N.Y.Sap.)  Bridence  held  to  show  that 
a  judgment  forming  the  basis  of  a  suit  to  set 
aside  a  conveyance  as  fraudulent  against  the 
judgment  creditor  was  procured  by  fraud  and 
collusion.— Brownell  v.  Snyder,  151  N.   Y.  S. 


(H)   DlacoTery,   Injunction,  nnd  Receiver^ 

<S=3305  (N.Y.Sup.)  Under  Personal  Property 
Law,  §  44,  as  amended  by  Laws  1014,  c.  607, 
and  Oodei  Civ.  Proc.  g|  2432,  2433,  the  court 
bad  no  power  to  make  an  order  declaring  the 
bulk  tiAnsferee  of  goods  of  a  judgment  debtor 
a  receiver  for  the  benefit  of  its  creditors,  based 
on  evidence  taken  in  a  separate  proceeding 
supplementary  to  execution  against  the  debtor. 
— Kaphan  v.  Rogers  Bros.  Grocery  Co.,  154  N. 
Y.  S.  753. 

GAS. 

®=>I3  (N.Y.Snp.)  Transportation  Corporations 
Law,  {  62,  or  Public  Service  Commissions  Law, 
§  67,  anbd.  6,  does  not  require  a  gas  company, 
at  its  expense,  on  tenant  s  request,  to  replace 
with  a  black  meter  a  correct  prepayment  put  in 
at  landlord's  request — Public  Service  Commis- 
sion for  First  Dist.  v.  Northern  Union  Gas  Co., 
154  N.  Y.  S.  640. 

GIFTS. 

See  Charities;  Municipal  Corporations,  9=> 
871;  Reformation  of  Instruments,  e=>n; 
Taxation,  <8=»870-8e5. 

I.  INTER  VTVOS. 

«=>30  (N.Y.Sur.)  Where  decedent  informed  hei> 
sister  that  she  had  made  a  savings  bank  de- 
posit "in  account  with  R.  [decedent]  or  C,  her 
sister,"  and  showed  her  the  passbook,  there  was 
a  gift  inter  vivos  of  one-half  of  the  deposit. — 
In  re  Reed's  Estate,  154  N.  Y.  8.  247. 

Making  of  savings  bank  deposit  in  trust  for 
decedents  nephew  held  irrevocable,  and  to 
amount  to  a  gift  inter  vivos,  where  notice  of 
the  trust  form  of  the  deposit  was  given  to  the 
beneficiary. — Id. 
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GOOD  WILL 

See  Taxation,  iS=>805. 

4s96  (N.Y.Sup.)  A  contract  for  the  sale  of  a 
proprietary  remedy  business  held  to  entitle  de- 
fendant to  use  its  corporate  name,  and  to  com- 
pound and  sell  the  remedies  transferred  to  it, 
but  not  to  use  plaintiff's  name,  so  as  to  In- 
duce the  public  to  believe  that  he  was  a  phy- 
sician connected  with  the  business. — Kilmer  v. 
Dr.  Kilmer  &  Co.,  154  N.  Y.  S.  »77. 

GRAND  JURY. 

«=>26  {N.y.Co.Ct)  Under  Code  Cr.  Proc.  M 
22,  39,  56,  held,  that  a  grand  jury  sitting  in 
connection  with  the  Supreme  Court  was  without 
jurisdiction  to  indict  defendant  for  assault  in 
the  third  degree,  in  the  absence  of  the  certificate 
referred  to  in  section  57.— People  v.  Roberta, 
154  N.  Y.  S.  1103. 


GRANTS. 

See  Public  Lands. 

GUARANTY. 

See  Corporations,  ^s»402 ;  Frauds,  Statute  of, 
Principal  and  Surety. 


II.  OOHSTRITOTION  AND  OPERATION. 

®=>36  (N.Y.Sup.)  A  bond  executed  by  directors 
of  a  corporation,  guaranteeing  payment  of  notes 
of  the  corporation  held  to  bind  them  for  payment 
of  subsequent  renewal  notes. — Utica  City  Mat 
Bank  t.  Gunn.  154  N.  Y.  8.  705. 

GUARDIAN  AD  LITEM. 

See  Infhnts. 

HABEAS  CORPUS. 

See  Jury,  <S=9lO;    Prohibition. 

n.  JXrRISDIOTTON,    PB0GEEBIN08, 
AND  BEUEF. 

<&=»90  (N.Y.)  Code  Civ.  Proo.  {  2039,  does  not 
prohibit  a  judge,  in  habeas  corpus,  to  secure  the 

'release  of  a  prisoner  from  an  asylum  for  the 
criminally  insane,  on  the  ground  of  regained 
sanity,  from  calling  a  jury  to  aid  him  in  deter- 
mining the  issue. — People  ex  rel.  Woodbury  t. 
Hendrick,  109  N.  E.  4S«,  215  N.  Y.  339. 

The  jud^e,  hearing  habeas  corpus  proceedings 
to  determine  sanity  of  one  committed  to  an 
asjrlum  for  the  criminally  insane,  could  call 
a  jury  to  assist  in  the  decision  of  such  issue. 
—Id. 

«=90  (N.Y.Sup.)  On  return  of  habeas  corpus 
to  obtain  his  discharge  from  a  state  hospital 
fur  the  criminal  insane,  the  court  in  its  discre- 
tion and  for  its  information  might  order  the 
issue  of  insanity  to  be  heard  by  a  jury. — People 
ex  rol.  Thaw  v.  Giifenhagen.  1.54  N.  Y.  S.  96.5. 
Code  Civ.  Proc  \i  2039,  2066,  2068,  held  not 
to  prohibit  determination  of  issues  of  fact  on 
habeas  corpus  with  the  aid  of  a  jury. — Id. 
Proceeding  on  habeas  corpus,  whereon  relator 

.was  entitled  to  a  determination  of  the  issue  of 
his  present  sanity  or  insanity,  held  governed 


by  Insanity  Iaw.  I  93,  and  not  by  Code  CIt. 
Proc  Si  2039,  2066.-Id. 

On  application  for  habeas  corpus  to  determine 
issue  of  relator's  present  sanity  or  insanity, 
held,  in  view  of  history  of  case,  that  the  court 
would  grant  a  motion  for  a  trial  of  the  issue 
by  a  jury  as  advisory  to  the  court — Id. 
€=9l20  (N.Y.Sup.)  The  disposition  of  prior 
writs  of  habeas  corpus,  sought  to  liberate  a  per- 
son, acquitted  of  murder  because  of  insanity,  on 
the  ground  that  he  was  then  sane,  was  not 
res  judicata  of  the  issue  of  petitioner's  insanity 
on  subsequent  hearing  of  new  writ  for  similar 
relief  .—People  ex  t«L  Thaw  t.  Orifenhagen,  154 
N.  Y.  S.  965. 


See  Appe&l,  «=>1033-liOd4 ;  CciiBiBal  Law,  «=> 


HARMLESS  ERROR. 

I,  tn 
1170^-1174. 

HEALTH. 

S«e  Food;  Insurance,  4b>291. 

HEARSAY. 

See  Evidence,  <S=>222,  318. 

HEIRS. 

See  Descent  and  Distribatioa, 

HIGHWAYS. 

See  Bvidence,  «s»67,  265;  Mnnidpal  Cotporft- 
tions,  iS=s>402,  657-706;  Railroads,  «=»»^ 
99 ;  Telegraphs  and  Telephones,  9=3lO. 

H.  HIGHWAT  DISTRICTS  AHD 
OFFICERS. 

<&=»93  (N.Y.Sup.)  Under  Const  art  13,  {  1, 
PubUc  Officers  Law,  U  5,  30,  and  Tbwn  Law, 
f  130,  relator,  elected  as  highway  superintend- 
ent, who  had  filed  defective  oath  and  undertak- 
ing later  than  allowed  by  statute,  held  not  en- 
titled to  oust  defendant,  appointed  by  town 
l>oard. — People  ez  reL  Preston  v.  Keator,  154 
N.  Y.  S.  1007. 

HOLDING  OVER. 

See  Landlord  and  Tenant,  «=»11^12& 


See  Sunday, 


HOLIDAYS. 
HOMICIDE 


See  Criminal  Law,  «=>317,  ^87,  789,  741,  781, 
788,  823. 

IV.  ASSAULT  WITH  INTENT  TO  XHX. 

€=3 1 00  (N.Y.Sup.)  Defendant,  jointly  indirtiMl 
with  two  others  for  assault  with  intent  to  kill, 
held  properly  convicted  as  a  principal,  under 
Penal  Law,  §  2,  although  his  codefcndants 
proved  alibis;  it  beinp  shown  that  defendant 
had  acted  in  concert  with  the  persons  unknoim 
who  had  committed  the  actual  assault — ^People 

V.  Eichner.  154  N.  Y.  &  41. 
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HOSPITALS. 

See  Charities,  ^=>45;  Jury,  ®=3l9;  Municipal 
Corporations,  ®=>66d;  Nuisance,  ^=>3; 
States,  «s»li2;   Wills,  <S=>S14. 

HUSBAND  AND  WIFE. 

See  Banks  and  Banking,  4=»301 ;  '  Contracts, 
€=>48-52 ;  Divorce ;  Executors  and  Adminis- 
trators, €=3314 ;   Marriage. 

X.  MUTUAI.  RIGHTS.  DinXES,  AMD 
I.IAB1UXIES. 

«=9l9  (N.y.Sup.)  A  husband  is  not  obliged  to 
pay  his  wife's  debts,  but  bis  obligation  is  to  sup- 
ply her  with  necessaries,  which  are  bis  own 
debts.— Werner  v.  Werner,  154  N.  Y.  S.  570. 

Xn.  COHVETAITCES,  CONTRACTS,  Ain> 

OTHER  TRANSACTIONS  BETWEUN 

HUSBAND  AND  WIFE. 

€=»36  (N  Y.Sup.)  Contract  of  wife  to  pay  hus- 
band installments  of  money,  providing  that  it 
should  not  obligate  blm  to  pay  her  debts,  held 
not  invalid,  as  against  Domestic  Relations  Law, 
I  51.— Werner  v.  Werner,  154  N.  Y.  S.  570. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence^  «=>550,  571. 

iCE. 

See  Municipal  Corporations,  9=>771,  808. 

IDENTITY. 

^Jee  Criminal  Law,  «=>453,  1158. 

IMPEACHMENT. 

See  Witnesses,  e=>321,  325. 

IMPRISONMENT. 

See  Habeas  Corpus. 

IMPROVEMENTS. 

Bee  Descent  and  Distribution,  <8s>129,  138; 
Mechanics'  Liens ;  Municipal  Corporations, 
«=»ai»-495. 

INCOME  TAX. 

See  Railroads,  «=s>134. 

INDEMNITY. 

See  Guaranty;   Principal  and  Surety. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  ^s»87%. 

INDIANS. 

See  PubUc  T^onds,  <&==>225-227. 

INDICTMENT  AND  INFORMATION. 

See  Extradition,  4=>41;    Grand  Jury. 


INDORSEMENT. 

See  Bilk  and  Notes,  «=»254-320. 

INFANTS. 

See  Landlord  and  Tenant,  €=s>164 ;  Parent  and 
Child;   WUls,  «=>684. 

VII.  ACTIONS. 

<e=38l  (N.Y.Co.Ct.)  A  guardian  ad  litem,  ap- 
pointed for  an  infant  in  the  City  Court  under 
Code  Civ.  Proc.  §  2887,  need  not  give  bond  be- 
fore issue  of  execution  on  a  judgment  in  bis 
favor,  rendered  on  appeal  to  the  County  Court, 
in  view  of  sections  408-477,  3071,  and  general 
rnles  of  practice  49-51.— Short  t.  Coming  &  P. 
P.  St.  Ky.,  154  N.  Y.  S.  236. 

INFRINGEMENT. 

See  Literary  Property. 

INHERITANCE  TAX. 

See  Taxation,  «s9S79-885. 

INJUNCTION. 

See  Covenants,  «=»79 ;  Literary  Property ;  Ma- 
nicipnl  Corporntions,  ^=3846,  996;  Naviga- 
ble Waters.  ®=>40 ;  Nuisance,  ^=>33 ;  Rail- 
roads, €=>94,  222;  Schools  and  School  Dis- 
tricts, <e=»lll;  Trade-Marks  and  Trade- 
Names,  «=>69-97. 

n.   STJBJECTS   OF  PROTECTION  AND 

RELIEF. 

(O)   CoBtracts. 

«s»59  (N.Y.Sup.)  Under  a  contract  for  the 
sale  of  an  interest  in  a  proprietary  remedy 
business,  injunction  held  to  lie  to  restrain  the 
company  from  opening  any  mail  addressed  to 
plaintiff  as  a  physician  personally  or  profes- 
sionally.—Kilmer  V.  Dr.  Kilmer  &  Co.,  154  N. 
Y.  S.  977. 

iS=360  (N.Y.Sup.)  The  services  of  an  actress 
could  not  be  held,  in  the  absence  of  proof,  Uf 
be  of  such  extraordinary  value  before  the  cam- 
era to  a  moving  picture  company  as  to  justify 
an  injunction  restraining  her  from  playing  else- 
where in  breach  of  her  contract  with  the  com- 
pany.—Lasky  feature  Play  Co.  v.  Suratt  ft 
Fox  Film  Corporation,  154  N.  T.  S,  974. 
€=>62  (N.Y.Sup.)  Where  a  lot  owner  conducts 
a  dressmaking  establishment  thereon  in  viola- 
tion of  a  restrictive  covenant  in  her  deed,  of 
which  she  has  both  constructive  ami '  personal 
knowledge,  she  will  be  enjoined  from  continuing 
the  violation,  though  injury  inure  to  her  there- 
by.—Iselin  y.  Flynn,  154  N.  Y.  S.  133. 
®=962 '  (N.Y.Sup.)  Tenant  in  lease  to  begin  at 
future  date  has  such  interest  in  the  premises 
as  entities  him 't<r  enjoin  his  landlord  or  third 
person  from  '  committing  waste. — Kvans  ▼. 
Prince's:  Bay  Oyster  Co.,  154  N.  Y.  S.  279. 

(E)   Public  OAcera  and  Roarda  and  Ma- 
nidpalitlea. 

<S=»74  (N.Y.Sup.)  Owner  of  theater  held  entitled 
to  an   injunction  preventing  the  coin4DisHioner 
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of  licensea  from  revoking  Us  theater  license  be- 
cause of  the  production  of  a  morally  unobjec- 
tionable motion  picture.— Life  Photo  Film  Cor- 
poration T.  BeU,  154  N.  Z.  S.  763. 

(G)   Feraon&I  Rlarhta  and  DnUea. 

«=»94  (N.Y.Sup.)  Under  Civil  Bights  Law,  H 
40,  41,  providing  for  equal  rights  in  places  ot 
public  amusements,  held  that  the  statutory 
remedy  was  exclusive,  so  injunction  will  not  lie 
to  prevent  plaintiff's  exclusion  from  defendants' 
theater.— Woolcott  v.  Shubert,  154  N.  Y.  S.  643. 
9=>94  (N.Y.Sup.)  A  dramatic  critic's  action 
against  the  managers  of  theaters  to  recover  for 
a  violation  of  Civil  Bights  Law,  §  40,  as  amend- 
ed by  Laws  1913,  c.  265,  held  within  the  equi- 
table jurisdiction  .  of  the  court,— Woolcott  v. 
Shubert,  154  N.  Y.  S.  754. 

m.  ACTIONS  FOR  INJITNOTIOira. 

^=»I28  (N.Y.Sup.)  Bvidence  in  an  action  to 
enjoin  a  violation  of  a  covenant  running  with 
the  land,  and  prohibiting  the  use  of  lots  for 
business  purposes,  held  not  to  show  that  the 
neighborhood  bad  changed  from  a  residence  to 
a  business  district.— Iselin  t.  Flynn,  154  N.  i. 
S.  133. 

®=>l<28  (N.Y.Sup.)  In  a  suit  for  an  injunction 
to  restrain  violation  of  a  contract  for  the  sale 
of  an  undivided  interest  in  a  proprietary  rem- 
edy business,  evidence  held  not  to  show  that 
the  defendant  company  practiced  medicine. — 
Kilmer  ▼.  Dr.  Kilmer  ft  Co..  154  N.  Y.  S. 
»77. 

IV.  PWBT.TMTWTABY  Ain>  HfTEBIiOGU- 
TOBT  nrJTTNOTXONS. 

€=»I36  (N.Y.Sup.)  Injunctions    pendente   lite, 

Sractically  determining  litii^tiona  and  giving  re- 
ef sought  by  judgment,  should  be  cautiously 
granted  and  only  of  necessity.— McBrlde  T.  Ash- 
ley, 154  N.  Y.  S.  1010, 

INSANE  PERSONS. 

See  Charities,  «=»45;    Evidence,  «=»560,  571; 
Habeas  Corpus ;  Jury,  <$=>19 ;   Wills,  «=3>37. 

INSOLVENCY. 

See  Bankruptcy ;    Banks  and  Banking,  9=s80, 
268,  317 ;    Courts,  «S=>18S. 

INSTALLMENTS. 

See  Action,  «s>4S. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  «=s>780-82S;  Trial, 
«=>262. 

INSURANCE 

See  Constitutional  Law,  «=962,  275;    Execu- 
tion, $=3364;   licenses, 

Z.  OONTBOZi  AND  KEOUIiATION  ZN 
GENERAL. 

<8=93  (N.Y.Sup.)  Insurance  is  a  legitimate  buri- 
ness,  in  which  any  citizen  of  good  character 
has  a  constitutional  right  to  engage  without  ar- 


bitrary restriction. — Stem  ▼.  Uetropolitan  Life 
Ins.  Co.,  154  N.  Y.  S.  283. 

Wliile  the  Legislature  may  regulate  tlie  abus- 
es of  the  insurance  business,  it  cannot  create  a 
monopoly  in  such  business,  or  authorize  a  public 
oflScial  to  arbitrarily  and  capriciously  give  or 
withhold  permission  to  pursue  same. — ^Id,  | 

9=4  (N.Y'.Sup.)  Insurance  Law,  §  91,  givin;; 
the  superintendent  power  to  exclude  persons 
from  acting  as  insurance  solicitors,  is  an  nncon- 
stitutional  interference  with  the  liberty  of  the 
citizens.— Stem  v.  Metropolitan  Life  ins,  Co, 
154  N.  Y.  S.  283. 

^=>4  (N.Y.Sup.)  Insurance  Law,  {  91,  provid- 
ing that  the  superintendent  of  insurance  may  in 
his  discretion  refuse  to  issue  or  renew  a  cer- 
tificate to  an  insurance  agent,  held  Talid.— 
Stem  T,  Metropolitan  Life  Ins.  CV>.,  164  N.  Y. 
S.  472. 

▼.   THE  CONTRACT  IN  OENERAI.. 
<A)  Natare,  Reanlattes,  «ad  Validttr. 

<B=»I34  (N.Y.Sup.)  Fraudulent  representations 
in  application,  not  attached  to  and  made  a  part 
of  the  policy,  as  required  by  Insurance  Law,  | 
58,  held  not  to  affect  insurer's  liability. — Me»s 
v^ittoburgh  Life  ft  Trust  Co.,  154  N,  X.  S,        1 

(B)  Coastmotloii  and  Operattoa. 

<S=>I46  (N.Y.Sup.)  Contracto  of  insurance,  like        ! 
other  contracts,  are  to  be  construed  according 
to  the  sense  and  meaning  of  the  terms  which 
the  parties  have  used,  and,  if  clear  and  unam-         I 
biguous,  the_  terms  are  to  be  taken  and  under-        ' 
stood  in  their  plain,  ordinary^  and  proper  sense. 
— Sasae  v.  Order  of  United  (Commercial  Travel- 
ers of  America,  154  N.  Y.  S.  558. 
^=>  1 46  (N.Y.Sup.)  In  construing  the  terms  of  an 
insurance  policy,  where  the  meaning  of  the  lan- 
guage is  doubtful,  the  construction  more  &vor- 
able  to  the  assured  must  be  adopted.— Broadway 
Realty  Co.  v.  Lawyers'  Title  Ins,  ft  Trust  Co., 
164  N,  Y.  S.  1024. 

«=»I47  (N.Y.Sup.)  The  Insurance  Law  of  New 
York  does  not  r^ulate  the  form  or  legal  effect 
of  insurance  policies  delivered  elsewhere  than 
in  New  York.— Mees  v.  Pittsburgh  Life  ft  Trust 
Co.,  164  N.  Y.  S.  660. 

ZX.  AVOIDANCE  OF  POXJOT  FOR 
MISREPREBENTATION.  FRAUD.  OR 
BREACH  OF  WARRANTY  OB  CON- 
DITION. 

(A)   Gronnds  In  Oeaeral. 

«=>250  (N.Y.Sup.)  Under  Insurance  Law,  I  58. 
held,  that  neither  fraud  and  misrepresentation 
by  insured  in  procuring  the  policy  nor  a  col- 
lateral agreement  as  to  when  it  should  be  ef- 
fective, not  indorsed  upon  the  policy,  could  be 
set  up  in  defense  to  an  action  thereon. — Archer 
v.  Equitable  Life  Assur.  Society  of  United 
States,  154  N.  Y.  S.  519. 

(C)  Mattem   Relatlac   to    Persoa    laanrcd. 

4=»29l  (N.Y.Snp.)  Recovery  keld  improper 
against  life  insurance  company  on  policy  pro- 
viding that  no  obligation  was  assumed  unless, 
on  date  of  issuance,  the  insured  was  alive  and 
in  sound  health,  where  insured  then  had  diabetes 
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<tf  a  year*!  atandinf,  6^1111-8,  month  and  &  half 
thereafter.r-HoUoway  ▼.  Metropolitan  Life  Ins. 
Co.,  154  N.  Y.  S.  194 

X.  rOBFETTXJBB  OF  POUOT  FOB 
BREACH  OF  PBOMISSOBT 
WARRANTT.  COVENAITr,  OB 
CONDIIIOH  SVB8£Q1TE1IT. 

(B)  Rompsyinent  of  Preattoms  or  Ami»bb- 
menta. 

«=>3S4  (N.Y.)  Under  Insurance  lifiw,  f  92,  a 
premium  notice  which  fails  to  Btate  that  the 
policy  will  be  forfeited  if  the  premiiun  i*  not 
paid  by  or  before  the  day  when  due  ia  fatally 
defective.— Flint  y.  Provident  Life  ft  Trust  Co. 
of  Philadelphia.  109  N.  B.  248,  248  N.  Y.  254. 

Xa.  RISKS  Ain>  CAUSES  OF  LOSS. 
<B)  Inini»noe   of  Propertr  and   Titles. 

4s>426i/2  (N.Y.Sup.)  In  an  action  on  a  policy 
inituring  a(i»inst  unmarketability  of  title,  title 
held  unmarketable,  where  a  building  erected  on 
the  land  encroached  on  a  street  to  the  extent 
that  it  would  cost  $16,000  to  remove  it— Broad- 
way Realty  Co.  ▼.  Lawyers'  Title  Ins.  &  Trust 
Co.,  164  N.  Y.  S.  1024. 

XVX.  RIGHT  TO  PROCEEDS. 


>i  (N.Y.Sup.)  Eighty  per  cent  average 
clause,  ctmtained  in  a  policy  of  fire  insurance, 
payable  to  mortgagee  as  her  interest  appeared, 
upon  a  loss  of  less  than  80  per  cent  of  the 
cash  value  of  the  property,  held  to  reduce  the 
mortgagee's  recovery  to  the  amount  fixed  there- 
by,—Hartwig  V.  American  Ins.  Cow  of  City  of 
Newark,  N.  J.,  154  N.  Y.  S.  801. 

XVn.  PAYMENT    OR   DI8CHAROE, 

CONTRIBUTION.  Ain>  BXTB- 

ROOATION. 

^=s>606  (N.Y.Co.Ct)  An  insurance  company 
which  has  paid  for  damages  to  an  automobile 
injured  through  the  negligence  of  a  street  car 
company  is  subrogated  to  all  the  rights  of  the 
owner  of  the  automobile. — Allen  &  Axnink  Auto 
Renting  Co.  v.  United  Traction  Co.,  154  N.  Y. 
S.  934. 

xnn.  ACTIONS  on  poxjoies. 

^s>6^  (N.Y.Sup.)  Complaint  in  action  upon 
certificate  of  accident  insurance  held  fatally 
defective,  for  failure  to  plead  the  facts  claimed 
to  constitute  waiver  of  provisions  as  to  notice, 
proofs  of  death,  etc. — Sasse  v.  Order  of  Unit- 
ed Commercial  Travelers  of  America,  154  N. 
Y.  8.  558. 

«=9640  (N.Y  Sup.)  Demurrer  to  defense  setting 
up  fraudulent  representations  in  api^cation  not 
attached  to  policy  held  properly  overruled,  be- 
cause complaint  did  not  show  that  policy  was 
a  New  York  contract — Mees  v.  Pittsburgh  Life 
&  Trust  Co..  154  N.  Y.  S..660. 

®=3665  (N.Y.Sup.)  In  an  action  upon  a  certifi- 
cate of  accident  insurance,  verdict  for  plaintiff 
held  BKainst  the  weight  of  the  evidence. — Sasse 
v.  Orrler  of  United  Commercial  Travelers  of 
America.  154  N.  Y.  8.  55a 


XX.   inTTDAI.   BBNEWT  INSURANCE. 

(B)  Tke  Contraot  tn  Oeueral. 

«=97I2  (N.Y.Sup.)  Bight  of  a  Canadian  benefit 
society,  maintaining  a  subordinate  court  in  New 
York,  to  increase  rate  of  assessments  on  a  mem- 
ber of  New  York  court,  is  controlled  by  law  of 
Canada.— McClement  v.  Supreme  Court,  I.  O. 
F..  154  N.  Y.  S.  700. 

«=37I9  (N.Y.Sup.)  A  person  who  is  a  member 
of  a  labor  union  at  the  time  its  by-laws  are 
changed  so  as  to  dispense  witn  the  payment  of 
death  benefits  is  presumed  to  have  consented  ttf 
such  amendment,  where  he  pays  his  dues  there- 
after and  remains  a  memb^  and  it  does  not 
appear  that  he  thereafter  paid  any  death  benefit 
assessment. — Niemyjski  t.  SciUesinger,  154  N. 
Y.  S.  219. 

(B)  Bcneflclartea  and  Benefits. 

4S979I  (N.Y.Sup.)  Under  provision  of  member* 
ship  certificate  of  fraternal  insurance  society, 
making  approval  of  its  examiner  on  applications 
for  loans  or  decision  of  council  on-  appeal  there- 
from final,  held  that  where  plaintiff  did  not  ap- 
peal from  the  examiner's  action,  but  accepted 
the  amount  allowed,  she  could  not  thereafter 
sue  for  additional  benefits. — Messing  v.  Order  of 
the  Golden  Seal.  154  N.  Y.  S.  475. 

(F)  Aetlona  (or  Bei|«flta» 

«=>805  (N.Y.Sup.)  Compliance  with,  or  an  at- 
tempt to  comply  with,  a  provision  of  the  by-laws 
re<iuiring  that  <daim8  for  death  4>enefits  be  sub- 
mitted to  and  approved  by  the  generaj-  executive 
board,  held  a  condition  precedent  to  a  right  to 
recover.-7-Niemyjslu  v.  Bchlesingeit  154  jN.  Y. 
S.  219. .  ^^ 

INTENT. 

See  Statutes;   Trade-Marks  and  Trade-Name*, 


ni. 


INTEREST. 

TIME  ANB  COMPUTATION.  . 

$s»46  (N.Y.Sup.)  A  village  paving  contractor 
held  entitled  to  Interest  on  amount  due  only 
from  commencement  of  the  action  foir  want  of 
any  prior  demand  tor  payment — Whitmore, 
Bauber  &  Vicinns  t.  YUlage  of  Chaitiotte,  164 
N.  Y.  S.  996. 

rV.  RECOVERY. 

«=967  (N.Y.Sup.)  Verdict  finding  that  no  ta* 
terest  was  to  be  charged  on  the  overdue  account 
held  not  to  be  against  the  weight  of  the  evidence. 
—Knickerbocker  Portland  Cement  Co.  v.  Bukey- 
ser,  154  N.  Y.  S.  733. 

INTERLOCUTORY  JUDGMENT. 

See  Judgment,  «=>660. 

INTERNATIONAL  UW. 

See  Extradition,  ^s»14. 
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INTERPLEADER. 

n.  PROCEIIDINOS  AND  RXXIEF. 

«=>24  (N.T.Sup.)  DefendanfB  affidavit  sap- 
porting  motion  for  interpleader,  alleging  claim 
by  person  to  be  interpleaded  for  amount  claimed 
by  plaintiff,  but  failing  to  show  validity  of  claim, 
or  that  defendant  could  not  determine  without 
risk  to  whom  money  should  be  paid,  held  in- 
sufficient to  sustain  Order  of  interpleader. — 
Cross  &  Brown  Co.  v.  Ludin  Realty  Co.,  154 
N.  7.8.26. 

^=>33  (N.Y.Sup.)  An  order  of  interpleader 
should  require  the  interpleaded  defendant  to 
appear  and  answer  the  complaint  in  the  same 
time  that  a  defendant  is  required  to  answer  a 
Summons: — Cfoss  &  Brown  Co.  v.  L/udin  Realty 
Co,  154  N.  y.  S.  26. 

Where  there  was  no  compliance  with  an  or- 
der of  interpleader  that  an  amended  copy  of  the 
complaint  be  served  by  plaintift  upon  the  in- 
terpleaded defendant,  judgment  entered  upon 
such  defendant's  failure  .to  appear  on  the  day  set 
was  void. — Id. 

INTERSTATE  COMMERCE 

See  Commerce. 

INTERSTATE  EXTRADITION. 

See  Extradition,  «=>41. 


INTER  VIVOS. 


See  Gifts. 


INTOXICATING  LIQUORS. 

Se«  Limitation  of  Actionem  4=>50. 

,'  I.  POWSB  TO  OOMTBOZi  TBAZTIO. 

©=36  (N.Y.Sup.)  The  Legislature  has  authority 
to  control  the  traffic  in  liquors,  and  to  determine 
whether  such  traffic  should  be  permitted,  and,  if 
penpitted,  under  what  conditions. — People  ex  rel, 
Barclay  v.  Holmes,  154  N.  Y.  S.  16S. 

ly.  IJCEN8E8  AXO  TAX£8. 

«=»46yj  (N.Y.Sup.)  Under  Liquor  Tax  Law,  S  8, 
.subd.  10,  as  added  by  Laws  1913,  c.  168,  limiting 
certificates  one  to  7,5Q0  population,  held, 
that  no  liquor  tax  certificate  under  said  section 
8,  subd.  2,  could  lawfully  issue  in  a  town  of 
2,900  populatien,  which  would  permit  the  sale  of 
liquors  not  to'be  drunk  on  the  premises.— People 
ex  rel.  Barclay  v.  Holmes,  154  N.  Y.  S.  168. 
«=>66  (N.Y.Sop.)  Under  Liquor  Tax  Law,  j  16, 
•subd.  8,  where  premises  were  not  used  for  the 
sale  of  liquor  on  March  23,  1896,  or  as  a  hotel, 
their  use  before  issuance  of  certificate  as  a  dry 
goods  store  was  an  abandonment  for  liquor  pur- 
poses necessitating  consent  of  adjacent  dwellers. 
—In  re  Grindrod,  154  N.  Y.  S.  929. 

Under  Liquor  Tax  Law,  {  15,  subd.  8,  *eW. 
that  where  no  consents  had  ever  been  obtained, 
and  petitioner  erected  a  dwelling  within  the  pre- 
scribed distance,  his  consent  to  the  use  of  the 
premises  as  a  saloon  is  necessary. — Id. 
-«:b>69  (N.Y.Sup.)  In  the  issuance  of  liquor  tax 
certificates  the  county  treasurer  is  bound  only 


by  such  statements  in  the  applieatioii  therefor 
as  are  required  or  permitted  by  statute,  and  on 
which  the  right  to  issue  a  certificate  depends. 
—Parley  v.  O'Brien,  154  N.  Y.  S.  1021. 
«=»7I  (N.Y.Sup.)  Under  Liquor  Tar  Law.  |  15. 
subd.  3,  as  amended  by  Laws  1913,  c.  168,  and 
section  17,  a  county  treasurer  must  refuse  an 
application  for  a  liquor  tax  certificate,  where  it 
appears  therefrom  that  a  notice  of  abandon- 
ment has  been  filed,  whether  such  notice  was  val- 
id or  not— Farley  v.  O'Brien,  164  N.  Y.  S. 
1021. 

e=>S2  .(N.Y.Sup.)  The  contract  between  the 
parties'  to  a  braid  given  under  the  Liquor  Tax 
Law,  to  secure  the  principal's  obedience  to  that 
law,  was  a  continuing  obligation,  which  existed 
as  long  as  business  was  carried  on  under  the 
liquor  tax  certificate. — Farley  v.  Petersen,  154 
N.  Y.  S.  170. 

^=>82  (N.Y.Sup.)  A  liquor  tax  certificate,  is- 
sued upon  an  application  which  showed  on  its 
face  that  a  notice  of  abandonment  had  been 
filed,  was  void  ab  initio :  and  hence  the  bond 
accompanying  such  certificate  was  without  con- 
sideration.—Farley  v.  O'Brien,  154  N.  Y.  S. 
1021. 

^=>I06  (N.Y.Snp.)  A  petition  to  revoke  a  liq- 
uor tax  certificate  because  petitioner's  consent 
had  not  been  obtained  will  not  be  denied  where 
such  consent  was  necessary,  though  petitioner's 
motive  was  to  throw  a  competitor  out  of  busi- 
ness.—In  re  Grindrod,  154  N.  Y.  8.  929. 

INVESTMENT. 

See  Executors  and  Administrators,  4(=>102b 

ISSUES. 

See  Appeal,  ^=s>173. 

JITNEYS. 

See  Carriers,  4sc»4,  6. 

JOINDER. 

See  Action,  4=948. 

JOINT  ADVENTURES. 

See  Partnership,  <8=>349. 

9=>\  (N.Y.Sup.)  Agreement  between  plaintiif 
and  defendant  as  to  the  purchase,  sale,  and  dis- 
position of  goods  on  a  joint  account,  each  to 
share  in  the  profits  and  losses,  held  a  j<^t  ad- 
venture or  limited  partnership.- Lobsitz  v.  E. 
Lissberger  Co.,  154  N.  Y.  S.  556. 
4s>5  (N.Y.Sup.)  An  action  in  equity  for  an 
accounting  is  an  appropriate  remeidy  against  a 
party  to  a  joint  adventure,  or  limited  partner- 
ship, who  has  realized  profits  and  has  refused 
to  account. — Lobsitz  v.  £.  JJissberger  Co-  154 
N.  Y.  S.  556. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Courts;  Criminal  Law,  4=>115S;   Justices 
of  the  Peace. 
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JUDGMENT. 

See  Appenl ;  Bankruptcy,  4=9426 ;  Conrts,  «=» 
100;  Criminal  Law,  «=»1023-ll86 ;  Execu- 
tion ;  Executors  and  Administrators,  ®=»495 ; 
Fraudulent  Conveyances;  Interpleader,  «=> 
33 ;  Mortgages,  4=»495 ;  Municipal  Corpora- 
tions, «=>376 ;  Pleading,  «=»342,  343 ;  Re- 
plevin, ®=>106;  Snbmission  of  Controversy, 
«=>19 ;  Telegraphs  and  TedepboneB,  €=333 ; 
Trusts,  <8=>327,  374. 

X.  XATVBi:  AWP  EgggareiAM  IH 
OEMSBAIi. 

^=9 1 5  (N.T.Sup.)  Where  a  conrt  has  no  jaris- 
diction,  it  can  render  no  judgment  but  one  dis- 
missing the  complaint. — Grant  v.  Greene  Consol. 
Copper  Co.,  154  N.  Y.  S.  686. 

VI.   ON  TKZAI.  OF  ISSUXS. 

(C)  Confonaiitr   to    Proceaa,    Fleiullnvii 
Proofa.   and  Terdlct   or  FIndlnva. 

€=9248  (N.Y.Sup.)  Judinuents  must  conform  to 
the  allegations  and  proofs  of  the  parties. — ^In  re 
Postal  Telegraph-Cable  Co.,  164  N.  Y.  S.  997. 

xm.   MKROEB  AHB  BAS  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(B)  Canaea  of  Aetlon  mmA  Defenaea  Utrg- 
•d.  Barred,  or  Oonclvded. 

€=9585  (N.T.Sup.)  A  judgment  for  defendant 
in  an  action  for  false  representations  in  the 
sale  of  a  mine  held  not  to  bar  a  subsequent  ac- 
tion to  recover  the  amount  paid,  based  on  a 
written  promise  to  repay  if  the  representations 
were  not  true.— Watson  t.  Boss,  164  N.  Y.  8. 
551. 

€=>587  (N.T.Sup.)  Judgment  tor  defendant 
corporation,  in  action  by  stockholder  of  another 
corporation  alleging  fraudulent  transfer  of  his 
corporation's  property  to  defendant,  tmsed  on 
the-  theory  of  a  constructive  trust,  held  to  bar 
the  suit  of  another  stockholder,  alleging  the 
same  facts,  but  predicating  recovery  on  the 
theory  of  an  express  trust. — Grant  v.  Greene 
Consol.  Copper  Co.,  154  N.  T.  S.  698. 
^s»590  (N.T.Sup.)  A  verdict  for  defendant  in 
an  action  for  false  representations  held  not  to 
show  that  it  was  based  on  a  finding  which 
would  bar  a  subsequent  action  on  a  promise  to 
repay  the  purchase  price  if  the  representations 
were  not  true.— Watson  v.  Ross,  154  N.  T.  S. 
551. 

XIT.  CONCLUSIVENESS   OF   ADJUDI- 
CATION. 
(A)  Jaigmtntu  ConcI  naive  In  Qeneral. 

€=9640  (N.T.Sup.)  Plaintiff,  claiming  bank  de- 
posit as  against  an  estate,  out  who  was  under 
no  obligation  to  raise  the  isaue  as  to  ownership 
by  objection  to  the  allowance  of  the  executrix's 
account,  was  not  estopped  because  she  did  not 
object  tiiereto;  the  surrogate  having  no  juris- 
diction to  determine  sac£  issue.— Frilioarg  v. 
Emigrant  Industrial  Savings  Bank,  164  N.  T. 
S.  532. 

€=9648  (N.T.Sup.)  Where  in  proceedings  to  re- 
move a  tenant  and  subtenant  for  usin^  premises 
for  disorderly  purposes,  the  landlord  introduced 


in  evidence  record  of  conviction  of  subtenant,, 
exclusion  of  evidence  that  subtenant  had  nut 
violated  the  law  held  erroneous.- Markett  v. 
Gemke,  154  N.  T.  S.  780. 
■S=>650  (N.T.Snr.)  An  interlocutory  order  in  an 
action  is  not  ordinarily  res  adjudicata.— In  re 
Mostofsky,  154  N.  T.  S.  927. 

A  decision  of  the  Appellate  Court,  reversing 
an  order  granting  temporary  alimony,  on  the 
ground  that  the  parties  were  not  married,  is  not 
conclusive  against  objections  by  the  alleged 
wife,  to  the  will  of  her  supposed  husband.— Id. 
€=»652  (N.T.Sup.)  Under  Negotiable  Instru- 
inents  Law,  U  91,  93,  default  judgment  for  as- 
signee of  bonds  and  interest  coupons  for  coupons 
due  does  not  estop  dei>tor  from  challenging  as- 
signee's good  faith  in  acquiring  title  to  coupons 
subsequently  maturing. — First  Nat.  Bank  of 
Winona  ▼.  Buffalo  Brewing  Co.,  164  N.  T.  S. 
766. 

(B)  Persona  Conolnded. 

€=>678  (N.T.Snp.)  Findings  and  judglnent  in 
action  by  subcontractor  against  contractor  and 
owner  to  foreclose  mechanics'  lien  held  binding 
upon  parties,  so  far  as  material  to  issues  in 
action  by  contractor  against  owner  for  the  con- 
tract price,  in  which  owner  set  up  as  offset  the 
judgment  against  it  by  subcontractor. — Andrew 
J.  Robinson  Co.  v.  Security  Mat  Life  Ins.  Co., 
164  N.  Y.  S.  3. 

€=9701  (N.T.Sup.)  The  decree  in  a  stockholder's 
suit  against  a  corporation  binds  all  other  stock- 
holders as  to  the  issues  determined,  whether  ac- 
tion purported  to  be  brought  in  their  behalf  or 
not.— Grant  v.  Greene  Consol.  Copper  Co.,  154 
N.  T.  S.  596. 

«=>707  (N.T.Sup.)  A  chattel  mortgagee,  not  a 
party  to  an  action  for  conversion,  and  not  claim- 
ing through  any  party,  is  not  affected  by  the 
judgment  there  entered.— Hof  v.  Mager,  154  N. 
T.  S.  60. 

(C)  Mnttera  Conelnded. 

€=>7I3  (N.T.Sup.)  Where  a  judgment  in  one 
action  works  an  estoppel  as  to  identical  issues 
in  a  second,  the  correctness  of  a  finding  upon 
which  the  prior  judgment  was  based  is  not  open 
to  review  or  collateral  attack  in  the  second  ac- 
tion.— Andrew.  J.  Robinson  Go.  t.  Security  Mut. 
Ufe  Ins.  Co.,  154  N.  T.  S.  8. 
€=9721  (N.T.Snp.)  Recovery  by  subcontractor 
against  owner  of  judgment  in  action  to  fore- 
close a  mechanics'  lien,  in  which  court  found 
such  subcontractor  could  not  complete  its  work 
within  time  on  account  of  chief  contractor's  fail- 
ure to  perform,  other  work,  held  fatal  to  any 
recovery  by  plaintiff,  chief  contractor,  not  al- 
lowing owner,  as  offset,  judgment  had  against 
it  by  subcontractor. — Andrew  J.  Robinson  Co.  v. 
Security  Mut.  Life  Ins.  Co.,  154  N.  T.  S.  3. 

In  action  by  plaintiff  contractor  to  recover  for 
erecting  a  building,  in  which  defendant  owner 
set  up  as  offset  recovery  of  judgment  against 
it  in  an  action  to  foreclose  a  mechanics'  lien  by 
a  subcontractor,  held,  that  plaintiff  could  not 
contend  that  such  judgment  by  the  subcontractor 
included  work  not  called  for  by  its  contract 
with  owner. — Id. 

^s>725  (N.T.Snp.)  Finding  that  a  contract 
made  by  plaintiff  contractor  with  subcontractor 
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was  unauthorized  by  defendant  owner,  made 
in  action  by  the  subcontractor  against  plaintiff 
contractor  and  defendant  owner  to  foreclose 
mechanic's  lien,  held  material  to  the  issues  and 
binding  as  an  estoppel  in  action  by  the  contrac- 
tor against  the  owner. — Andrew  J.  Robinson  Co. 
T.  Security  Mut  Life  Ins.  Co..  154  N.  Y.  S.  8. 
«=>735  (N.Y.Sup.)  A  decision  of  the  Court  of 
Appeals  that  plaintiff  is  not  entitled  to  specific 
penormance  of  a  contract  by  testator  to  deTise 

Property  to  her,  or  substituted  damages,  held 
inding,  bat  not  to  prevent  recovery  of  rea- 
sonable yalne  of  services  rendered  by  plain- 
tiff.—Lasher  T.  McDermott,  154  N.  Y.  S.  798. 

XXn.  FLEASIXO  AND  EVIDENGE  OF 

JUDOUENT  AS  ESTOFPEI.  OR 

OETEMSE. 

«=»956  (N.Y.Sup.)  In  an  action  by  contractor 
against  owner  for  the  contract  price  of  a  build- 
ing, evidence  held  to  show  that  in  previous  ac- 
tion by  a  subcontractor  against  plaintiff  and 
defendant,  judgment  in  which  worked  an  estop- 
pel, the  court  found  that  an  oral  contract  made 
by  plaintiff,  modifying  the  subcontractor's  orig- 
inal engagement,  was  unauthorized  by  defend- 
ant.—Andrew  J.  Robinson  Co.  v.  Security  Mut. 
Life  Ins.  Co.,  154  N.  Y.  S.  3. 

Burden  of  proof  was  upon  plaintiff  to  show 
that  finding  in  previous  action  by  subcontractor 
against  plaintiff  and  defendant,  judgment  in 
which  worked  estoppel-  in  present  suit,  was 
Immaterial  to  the  issues,  and  so  not  binding. 
—Id. 

«=3956  (N.Y.Sup.)  The  burden  is  on  th«  one 
claiming  estoppel  to  show  that  a  verdict,  which 
might  have  been  based  on  a  ground  not  conclu- 
sive of  the  subsequent  action,  was  based  on  a 
specific  issue  which  would  bar  the  present  ac- 
tion.—Watson  T.  Boas.  154  N.  Y.  S.  551. 

JUDICIAL  NOTICL 

See  Bvidence,  «=>32. 

JUDICIAL  POWER. 

See  Constitutional  Law,  «s»6S. 

JUDICIAL  SALES. 

See  Mortgages,  «=>528. 


See  (Tonrts. 


JURISDICTION. 
JURY. 


See  Criminal  Law,  ®=>854,  1174 ;  Grand  Jury ; 
Habeas  Corpus.  «=390;  New  Trial,  ®=>42, 
53.  143;  Prohibition;  Trial,  «ft=»140-143, 
317. 

H.   BIGHT  TO  TBZAX.  BT  JTTBT. 

43>I9  (N.Y.Snp.)  On  return  of  habeas  corpus 
to  obtain  his  discharge  from  a  state  hospital 
for  the  criminal  insane,  relator  was  not  enti- 
tled as  of  right  to  have  the  issue  of  his  sanity 
tried  by  jury — People  ex  rel.  Thaw  v.  Grifen- 
hagen,  154  N.  Y.  S.  966. 

«=»I9  (N.Y.Snr.J  Vnder  Const,  art.  1,  {  2,  and 
Code  Civ.  Proc  (  2537,  one  petitioning  to  inter- 


vene and  file  objections  to  a  will  olfered  for 
probate,  on  the  ground  that  he  was  a  son  of 
decedent,  is  not  entitled  to  trial  by  jury  of  that 
issue.- In  re  Bitter's  Estate,  154  N.  Y.  S.  97.5. 
«=»28  (N.Y.Sup.)  Judgment  for  plaintiff  after 
trial  at  Special  Term  having  been  reversed,  he 
might,  under  Code  Civ.  Proc  {  1009,  and  court 
rule  2,  First  Department,  have  the  issues  fram- 
ed for  trial  by  jury,  despite  his  original  motion 
for  trial  at  Special  Term. — Midtown  Contract- 
ing Co.  V.  Goldsticker,  164  N.  Y.  S.  451. 

VI.  IMPAirEZ.INO    FOB     TBIAI.     AUD 
OA'TH. 

«=»I48  (N.Y.C!o.Ct)  Failure  to  swear  the  jury 
in  a  justice's  court,  as  required  by  Code  Civ. 
Proc.  g  2908,  is  waived  by  proceeding  to  trial 
without  objection,  in  view  of  section  3063.— 
Collinspn  v.  Wier,  164  N.  Y.  S.  951. 

JUSTICES  OF  THE  PEACE. 

IV.  FBOCEDUBE   IS  GIVH.   CASES. 

®=>97  (N.Y.Co.Ct)  In  an  action  before  a  jus- 
tice of  the  peace  for  shooting  plaintiff's  dog, 
defendant  held  not  required  to  verify  his  an- 
swer, although  the  complaint  was  verified,  un- 
der Code  Civ.  Proc.  H  2936,  2938.— CoUinaoii 
V.  Wier,  164  N.  Y.  S.  951. 

V.  BEVIEW   OF  PBOOEEDmCMk 
(A)  Appeal  bmA  Error. 

«8=>I85  (N.Y.Co.Ct)  Under  Code  CiT.  Proc.  I 
3063,  a  judgment  of  the  justice  should  not  be  re- 
versed fay  the  county  court,  unless  it  is  so  plain- 
ly against  the  preponderance  of  proof  that  be 
could  not  reasonably  have  arrived  at  that  ded- 
sion.— Case  v.  Ploutz,  154  N.  Y.  S.  914. 

LABOR  UNIONS. 

See  Trade  Unions. 


See  New  Trial,  «=»11»; 
Shipping,  <8=»177. 


UCHES. 

Bemainden, 


»17; 


LANDLORD  AND  TENANT. 


See  Appeal,  ^=>173;  Courts,  ^ss>188:  Dam- 
ages, «=>8]  ;  Frauds,  Statute  of,  «s>63,  116- 
157  ;  Injunction.  «=962 ;  Bailroads  ^=>134 : 
Receivers ;    Set-Off  and  Counterclaim,  9=»49. 

II.  LEASES  Ain>  AOBEEXERTB  IH 
QEITEBAI.. 

(A)  Re«alsltes  and  Valiattr. 

«=>22  (N.Y.Sup.)  An  agreement  to  make  a 
lease,  not  stating  when  the  term  l>egins  or  ends, 
or  how  rent  is  to  be  paid,  not  in  prssenti,  and 
not  signed  by  the  tenant,  does  not  constitute  a 
lease.- Lawrence  v.  Goodstein,  154  N.  Y.  S. 
229. 

<8=329  (N.Y.)  A  lease  for  the  use  by  a  theater 
of  a  stairway  in  an  adjacent  building  heid  vio- 
lative of  the  New  York  City  Building  Code,  nod 
not  enforceable.— Hart  v.  City  Theatres  Co., 
109  N.  E.  497,  215  N.  Y.  322. 

A  lease  for  the  opening  by   the  owner  of  a 
theater  of  a  doorway  through  the  exterior  wall 
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of  aa  adjolnlsg  building  to  obtain  tlie  use  of 
A  stairway,  when  considered  under  Real  Proper- 

g'  IJaw,  I  240.  as  a  whol^  Tiolates  New  York 
uildinc  Code.— Id. 

IV.  TERMS  FOR  TEARS. 

(C)   Bxteiuloiia,  Ren«ivala.  mad  Options  to 
Parcl>a«e  or  Sell. 

4=386  (N.T.Sup.)  Under  tbe  privilege  of  renew- 
al in  a  lease,  notice  in  accordance  therewitli  au- 
tomatically renews  it. — ^Brunswick  Site  Co.  ▼. 
Berlin  Neuroder  Art  Printing  Co.,  164  N.  X. 
S.  1069. 

(D)  Teratlamtloa. 

®=3|  10  (N.Y.Sap.)  That  premises  were  less 
serviceable  than  a  tenant  expected  them  to  be 
did  not  justify  a  surrender,  under  Real  Prop- 
erty Law,  f  227.— Cox  v.  Cryder.  164  N.  Y.  S. 


erty 
4i». 


▼.  TENAIT0IE8  FROM  TEAR  TO 

TEAR  AND  MONTH  TO 

MONTH. 

4=3 1 14  (N.Y.Sup.)  Where  a  tenant  stayed  over 
the  term  for  which  he  had  paid  rent  under  a 
written  agreement  for  a  five-year  lease,  he  be- 
came a  tenant  at  will  or  at  sufferance,  and  was 
not  a  tenant  from  year  to  year.— Lawrence  v. 
Goodstein,  154  N.  Y.  S.  229. 

VI.   TENANCIES  AT  WHX  AND  AT 
SXrFFBRANOE. 

«sol  18  (N.Y.Sap.)  Where  a  tenant  stayed  over 
the  term  for  which  he  bad  paid  rent  under  a 
written  agreement  for  a  five-year  lease,  he  be- 
came a  tenant  at  will  or  at  sufferance.— Law- 
rence V.  Goodstein,  164  N.  Y.  S.  229. 
«=>!  19  (N.Y.Sup.)  Where  a  tenant  stayed  over 
tbe  term  for  which  he  had  paid  rent  under  a 
written  agreement  for  a  five-year  lease,  he  be- 
came a  tenant  at  will  or  at  sufferance. — Law- 
rence V.  Goodstein,  164  N.  Y.  S.  229. 
®=3t20  (N.Y.Sup.)  Where  a  tenant  stayed  over 
the  term  for  which  he  bad  paid  rent  under  a 
written  agreement  for  a  five-year  lease,  be  be- 
came a  tenant  at  will  or  at  sufferance,  entitled 
to  30  days'  notice  to  quit,  and  was  not  a  tenant 
from  year  to  year.— Lawrence  v.  Goodstein,  164 
N.  Y.  S.  229. 

VH.  PREMISES,  AND  ENJOTMENT 
AND  VSE  THEREOF. 

<D)  Rcpsivs,  Insaranee,  sad  Improve- 
ascBta. 

4=9 1 52  (N.Y.)  A  lease  of  a  department  store, 
tbe  windows  of  which  projected  beyond  the 
street  line,  held  not  to  impose  on  tenant  cost  of 
removal  pursuant  to  order  of  municipal  au- 
thorities.—Herald  Square  Realty  Co.  v.  Saks  ft 
Co.,  109  N.  E.  645,  215  N.  Y.  427. 

(B)  lajarles  froia  Daaveroas  or  D«t«etlTe 
Condition. 

^=>I64  (N.Y.Sup.)  Lessor,  by  lease  requiring 
lessee  to  take  care  of  premises  and  make  all  re- 
pairs at  his  own  cost,  held  not  liable  to  a  sub- 
tenant, injured  by  tbe  fall  of  ceiling  which  the 


lessee  bad  promised  to  repair.— Alfano  v.  Mc- 
Manus,  154  N.  Y.  S.  212. 
<&=>I64  (N.Y.Sup.)  Though  a  landlord  is  not 
bound  to  make  repairs  m  tbe  absence  of  an 
agreement,  If  he  voluntarily  attempts  repairs, 
and  his  negligence  therein  increases  the  danger, 
the  tenant  may  recover. — ^Marston  v.  Frlsbie, 
154  N.  Y.  S.  367. 

A  landlord's  negligence  in  making  repairs, 
which  be  was  not  bound  to  make,  held  not  to 
have  increased  the  danger,  and  hence  a  tenant 
injured  cannot  recover.— Id. 
^^3164  (N.Y.Sup.)  In  an  action  for  injury  to 
plaintiff  by  the  startinc  of  defendant's  elevator, 
refusal  of  requested  instruction  Aeld  prejudicial 
error.— Gurland  v.  C.  W.  L.  Realty  Co.,  164  N. 
Y.  S.  409. 

One  owning  and  operating  a  passenger  ele- 
vator in  an  apartment  house  is  under  duty  to 
exercise  only  ordinary  care  in  its  maintenance 
and  operation. — Id. 

Where,  by  ordinary  care,  an  apartment  bouse 
owner,  operator  of  a  passenger  elevator,  could 
not  have  foreseen  an  accident  to  its  tenant's 
child  by  accidental  starting,  it  was  not  liable. 
— Id. 

4=3 1 64  (N.Y.Sup.)  Reasonable  care  held  to  re- 
quire that  a  landlord  at  appropriate  intervals, ' 
inspect  a  dotbes  pole  in  the  rear  of  premises 
for  the  use  of  tenants,  with  spikes  attached  to 
enable  them  to  climb  up  to  adjust  pulleys,  etc. — 
Sizse  V.  Wegmann,  164  N.  Y.  S.  825. 
^^3165  (N.Y.Sup.)  A  lessee  was  not  liable  for 
injury  to  a  plumber,  who  had  done  work  for  a 
subtenant  and  was  injured  by  the  negligence 
of  the  employ fe  of  another  subtenant. — Kol- 
brener  v.  Bob,  154  N.  Y.  S.  481. 

A  lessee  is  not  required  by  the  Building  Code 
to  close  the  trapdoors  of  a  hc^stway,  or  to  su- 
pervise bis  tenants  in  using  the  hoistway  dur- 
ing business  hours,  and  if  be  proQerly  con- 
structs and  maintains  the  hoistway  be  is  not 
liable  for  accidents  resulting  from  its  use  by 
his  subtenants  or  others. — Id. 
4=»I67  (N.Y.Sap.)  Where  doors  extending  into 
the  sidewalk  were  defective  at  the  time  one  be- 
came a  tenant  of  the  owner,  an  action  by  a 
pedestrian  thereafter  injured  by  stepping  on 
the  doors  could  nut  be  dismissed  as  to  the 
owner  or  tenant. — Hartman  v.  Lowenstein,  154 
N.  Y.  S.  206. 

4=>I69  (N.Y.Sup.)  In  an  action  against  a  lessee 
for  injury  to  a  third  person  from  a  bale  falling 
down  the  hoistway  from  the  floor  of  a  sub- 
tenant, held,  that  whether  the  hoistway  was 
constructed  and  maintained  as  required  by 
Building  Code,  Si  95,  96,  was  a  question  for 
the  jury.- Kolbrener  v.  Bob,  164  N.  Y.  S.  481. 
4=>I69  (N.Y.Sup.)  evidence  in  an  action  to 
recover  damages  for  tbe  death  of  her  son,  in- 
jured by  tbe  falling  of  a  clothes  pole  on  the 
premises  ot  tbe  defendant  landlord,  held  to  nuke 
a  prima  facie  case  of  negligence  for  \he  jury. — 
Sizse  V.  Wegmann,  154  N.  Y.  S.  825. 
4=>I70  (N.Y.Sup.)  Landlord,  constructing  build- 
ings so  that  their  use  by  tenants  incumbered 
the  sidewalk  in  front  of  the  premises  occupied 
by  plaintiff's  restaurant,  held  not  liable  in  an 
action   to  restrain  the  maintenance  of  a  nui- 
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sance  and  for  damages.— Politis  v.  Times  Square 
Imp.  Co.,  154  N.  Y.  S.  466. 

VIH.   RENT  Ain>  ADVANCES. 
(A)  Rlvbta  and  Uabllttles. 

^=>I87  (N.Y.Sup.)  A  tenant  vacating  premises 
held  liable  for  rent,  and  not  entitled  to  rely  on 
a  breach  of  covenant  by  the  landlord. — Cor  v. 
Cryder,  154  N.  Y.  S.  452. 
<&=»190  (N.Y.Sup.)  A  tenant  held  not  entitled 
to  defend  an  action  for  rent  on  ground  of  breach 
of_  covenant,  where  he  remained  in  possession 
with  knowledge  of  defects  constituting  such 
breach,  but  must  countercluim  for  damages  or 
sue  therefor.— Cox  v.  Cryder,  154  N.  Y.  S.  452. 

(B)  Aetlona. 

^5»2I7  (N.Y.Sup.)  In  owner's  action  against 
sublessee  for  rent,  parties  held  not  such  as  to 
entitle  owner  to  proceed  in  equity  directly 
against  the  sublessee  for  rent— Eagle  Imp.  Co. 
V.  Wagner,  154  N.  Y.  S.  210. 
^s>233  (N.Y.Sup.)  In  an  action  for  rent  under 
a  lease,  the  actual  surrender  and  acceptance  of 
the  premises  after  a  fire  held  for  the  jury.— 
Volkening  v.  Raymond,  154  N.  Y.  S.  145. 

(C)  Uea. 

<S=s>246  (N.Y.Co.Ct)  Young  cattle  raised  on  a 
farm  held  "products  of  the  farm"  within  a  lease 
contract  providing  that  the  lessor  should  retain 
title  to  all  such  products  until  the  tenant  had 
paid  all  indebtedness  and  advances. — Case  t. 
Ploutz,  154  N.  Y.  S.  914. 

LANDS. 

See  Public  Lands. 

LARCENY. 

Se«  Embezzlement ;   False  Pretenses,  9=314, 

LAW  OF  THE  CASE. 

See  Appeal,  «=>1099. 

LEASL 

See  Landlord  and  Tenant. 

LETTERS. 

See  Evidence,  ®=>31S. 

LIBEL  AND  SLANDER. 

H.  PRIVII.EOEO    COMMUNICATIONS, 
AND   MAUCE   THEREIN. 

®=>36  (N.Y.Sup.)  Defamatory  statements  in 
attorney's  letter  to  Governor  concerning  ap- 
plication for  pardon,  relative  to  character  of 
attorney   for  medical   society   who  assisted   in 

{>rosecution,  held  not  relevant,  so  as  to  be  privi- 
eged.— Andrews  v.  Gardiner,  154  N.  Y.  S.  486. 
Statements  in  letter  from  attorney  to  Gover- 
nor concerning  tmplication  for  pardon  held 
privileged  only  so  far  as  they  were  material  and 
relevant,  or  the  writer  bad  reasonable  and  prob- 
able canse  to  believe  that  they  were  material 
and  relevant— Id. 


«=»44  (N.Y.Sup.)  Statements  In  letter  from  at- 
torney to  Governor  concerning  application  for 
pardon  held  only  qualifiedly  privileged  if  be 
was  not  acting  professionally.— Andrews  r. 
Gardiner,  154  N.  Y.  S.  486. 
€=>5I  (N.Y.Sup.)  A  qualified  privilege  is  lo«t 
if  malice  is  present.- Andrews  v.  Gardiner.  154 
N.  Y.  S.  486. 

IV.  ACTIONS. 

<0  Bvidenise. 

®=>IOI  (N.Y.Sup.)  Defamatory  statements  in 
letter  written  Governor  relative  to  application 
for  pardon  held  presumptively  immaterial  and 
irrelevant  and  the  writer,  when  sued  for  libel, 
bad  the  burden  of  showing  their  materiality 
and  relevancy.— Andrews  v.  Gardiner,  154  N.  Y. 
S.  486. 

®=>l  12  (N.Y.Sup.)  That  a  letter  containing  de- 
famatory statements  which  are  qualifiedly  privi- 
leged was  written  with  express  malice  may  be 
inferred  from  the  nature  and  the  ardent  tone 
of  the  letter.— Andrews  v.  Gardiner,  154  N.  Z. 

LIBERTY. 

See  Constitutional  Law,  ®=>275. 

LICENSES. 

See  Animals,  i8=>44 ;    Copyrights ;  Intoxicating 
Liquors,  <8=46i^-106;   Theaters  and  Shows, 


I.  FOR  OCC17PATIONS  AND  PRIVI. 
UBOES. 

<8=39  (N.Y.Sup.)  Under  Laws  1913,  c  22,  as 
amended  by  Laws  1913,  c.  522,  an  insurance 
adjuster  cannot  recover  for  services  rendered 
before  procuring  a  license,  though  the  owner 
promised  topay  therefor  after  the  license  was 
procured.— William  Stake  &  Co.  v.  Roth,  154  N. 
Y.  S,  213. 

Under  Laws  1913,  c.  522,  a  request  of  an 
owner  to  a  corporation  not  licensed  as  an  in- 
surance adjuster  to  adjust  his  loss,  does  not 
imply  a  promise  to  pay  therefor.- Id. 


LIENS. 

See  Attorney  and  Client,  (S=>143,  174;    Bail- 
ment   <^=>18;     Bankruptcy,    $=9191,     102; 
Bunks  and  Banking,  «=»136;    Chattel   Mort- 
gages, «=»152,   153 :    Descent  and  Distribu- 
tion, <&»129,  138 ;   Landlord  and  Tenant  «=» 
246 ;    Mechanics'  Liens ;    Municipal  Corpora- 
tions, <g=3373,  980;   Records. 
i&=>7  (N.Y.Sup.)  One  who  increases  the  value 
of  realty  by  the  labor  and  materials  he  bestows 
on  the  buildings  has  an  equitable  lien  therefor. 
— Merrihew  v.  Parrott,  154  N.  Y.  S.  747. 

LIFE  ESTATES. 

See  Remainders ;  Wills,  <S=>634,  684. 
€=323  (N.Y.Sup.)  Under  a  will  devising  a  life 
estate,  with  remainder  to  the  issue  of  the  life 
tenant  a  conveyance  by  the  life  tenant  and  her 
son,  whose  death  preceded  that  of  the  life  ten- 
ant, conveyed  the  life  tenant's  interest  merely. 
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and  not  the  estate  in  remainder.— Brevoort  ▼. 
Townsend,  154  N.  Y.  8.  1031. 

The  purchaser  of  a  life  estate  holds  in  subor- 
dination, and  not  in  hostility,  to  the  title  of 
cemaindeimen,  and  he  cannot  purchase  a  tax 
lease  on  the  property  for  his  benefit,  exclusive 
of  that  of  the  remaindermen. — Id. 


LIFE  INSURANCE. 

See  Inanrance. 

LIMITATION  OF  ACTIONS. 

See  Mechanics'  liens,  ^s>2S0. 

X.   STATTTTES  OF  LIMITATIOir. 

(B)   UmitattoiM   Appllccblo  «o   Partlonlmv 
Actions. 

«s»37  (N.T.Snp.)  A  stockholder's  action  on 
behalf  of  the  stoclcholders  in  the  corporation 
against  its  promoter  and  its  original  dTrectors, 
to  require  an  accounting  for  stock  claimed  to 
have  l>een  misapplied  by  issnance  to  the  pro- 
moter, WM  within  the  ten-^ear  statute  of  limi-' 
tations,  as  the  cause  of  action  was  for  fraud, — 
Continental  Securities  Co.  t.  Belmont,  154  N. 
X.  S.  64. 

U.  OOHPITTATIOH  OF  PERIOD  OF 
UOCITATIOIT. 

(A)  Aeorual  of  RIvM  of  Action  ov  De- 
fenae. 

4=>50  (N.Y.Sup.)  In  an  action  on  a  bond  giv- 
en under  the  Liquor  Tax  Law,  for  a  breach  of 
the  bond  in  September,  held,  that  a  breach 
thereof  in  January  preceding,  against  which  the 
statute  of  limitations  had  run,  was  no  defense. 
—Farley  v.  Petersen,  154  N.  T.  8.  170. 
^958  (N.Y.Sup.)  Since  a  cause  of  action  to 
recover  money  paid  on  tax  certificates  did  not 
accrue  until  Laws  1909,  c.  384,  {  115a,  amend- 
ing Buffalo  City  Charter,  tax  sales  embraced  in 
the  action,  more  than  22  years  old  when  it  was 
begun,  were  not  outlawed.— Cary  v.  Hatch,  154 
N.  Y.  S.  769. 

(F)  larnoranoe,  Mtstafce,  Trust,  Frand,  and 
Concealment  of  Cansc  of  Action. 

4s>l02  (N.Y.Sup.)  Where  executor  of  deceased 
wife's  father  paid  to  her  husband  her  interest 
in  ber  father's  estate,  the  husband  thereby  be- 
coming a  trustee  hy  operation  of  law,  limita- 
tions held  to  ran  from  the  time  he  received  the 
money.— Boedigcr  v.  Kraft.  154  N.  Y.  8.  435. 

(H)  Commeaoenient    of    Action    or    Other 
Prooeedlnff. 

«=9l30  (N.Y.)  PlaintUr,  who  b^an  action 
against  the  city  of  New  York  in  the  City  Court, 
could,  within  a  year  after  dismissal  for  want  of 
jurisdiction,  begin  again;  the  limitation  of 
Greater  New  York  Charter,  {  261,  amended  by 
Laws  1906,  c.  550,  being  tolled  by  Code  Civ. 
Proc.  §  405.— Gaines  v.  City  of  New  York,  100 
N.  K.  594,  215  N.  Y.  533. 


m.  AOKKOWXiEDOlUBNT.   HEW 

PROMISE.  AND  PAKT 

PAYMENT. 

<8=»I48  (N.Y.Sup.)  Where  defendant  borrowed 
money  of  the  plaintiff  in  1007,  his  letter  to 
plaintiff's  husband  in  1914,  stating  that  he  had 
promised  to  send  money  and  would  do  so  as 
soon  as  he  had  any,  was  a  new  promise  suffi- 
cient to  take  the  indebtedness  out  of  the  six- 
year  statute  of  limitations. — Rosofsky  v.  Lucas, 
154  N.  Y.  S.  1. 


rv. 


OPERATION  AND  EFFECT  OF 
EAR  BT  LIMITATION. 


<&=>I72  (N.Y.Sup.)  Where  trustee  under  will 
did  nut  attempt  to  invoke  limitations  against 
residuary  legatees,  held,  that  a  son  of  the  tes- 
tator could  not  do  so. — Hughes  v.  Stoutenburgh, 
154  N.  Y.  S.  65. 

Plaintiff  in  court  of  equity  held  not  entitled 
to  invoke  limitations  against  legatees  under 
will.— Id. 

Where  court  directed  executors  to  hold  fund 
given  to  charitable  uses,  because  of  contingency 
under  which  amount  given  might  violate  statute, 
held,  that  limitations  could  not  be  invoked, 
against  the  claims  of  the  residuary  lej;atees, 
especially  in  view  of  Code  Civ.  Proc.  i  2743. 
— Id. 

LIMITATION  OF  LIABILITY. 

Se«  Carriers,  «=»159, 162,  21& 

LIMITED  PARTNERSHIP. 

See  Partnership,  «=>349,  376. 

LIQUIDATED  DAMAGES. 

See  Damages,  €=>77,  81. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITERARY  PROPERTY. 

See  Copyrights. 

®=5>8  (N.Y.Sup.)  Plaintiffs,  who  had  produced 
a  play,  spending  large  sums  of  money  thereon 
in  production  and  advertising,  could  restrain 
defendants  from  using  the  same  title  for  a  dis- 
similar moving  picture  play. — Klaw  y.  General 
Film  Co..  154  N.  Y.  S.  988. 

LIVERY  OF  SEISIN. 

See  Public  Lands,  «=3l91. 

LOANS. 

See  Money  Lent 

MAIL 

See  Injunction,  ^=359. 

MAINTENANCE 

See  Champerty  and  Maintenance. 


For  cue*  in  Dec.  Dig.  4  Am.  Dig.  Key  No.  Series  tt  Indexes  sea  tame  topic  and  KET-NUMBER 


Digitized  by 


Google 


MaUM 


154  NEW  TOBK  9T7PPLEMBNT 


1194 


MALICE 

See  libel  and  Slander,  «=951,  112. 

MANDAMUS. 

II.   SXTBJECTS   AND  FUBFOSES   OF 
RXXUIF. 

(B)  Aets  and   Proceedlns*  of  Publle   Ofll- 
cera  and   Board*  and  Mnnlolpalltlea. 

4=»74  (N.Y.Sup.)  Mandamus  does  not  lie  to 
compel  the  inspectors  of  a  congressional  election 
to  recanvass  the  vote  and  pass  upon  tbe  validity 
of  ballots  which. they  had  first  counted  as  valid. 
— People  ex  rel.  Cantor  y.  Forman,  164  N.  Y.  S. 
689. 

<S=>76  (N.Y.Sup.)  Court  will  not  interfere  by 
mandamus  to  prevent  suspension  or  dismissal 
of  person  employed  in  municipal  department 
under  civil  service  because  of  honest  motives  of 
economy  or  tbe  better  administration  of  the  de- 
partment.— People  ex  reL  Brower  v.  Williams, 
154  N.  Y.  S.  296. 

(O)  Aets  and  FroceedlmKB  of  Private  Cov- 
porattOBB  and  Individ  aala. 

«=>I26  (N.Y.)  Even  against  domestic  corpora- 
tions, mandamus  is  not  a  proper  remedy  to 
compel  a  transfer  of  shares.— Travis  v.  Knox 
Terpezone  Co.,  109  N.  E.  250,  152  N.  Y.  259. 

m.    JXTBISDIOTIOIT,    PROOEESINOS, 
AMD  BEUEF. 

4s»l54  (N.Y.Sup.)  On  mandamus  to  compel 
commissioner  of  city  department  to  reinstate  re- 
lator in  position,  not  asking  for  transfer  to  po- 
sition leit  vacant  by  a  retirement  in  preference 
to  another  incumbcmt  not  party  to  proceeding, 
on  allegation  that  such  incumbent  was  not  a 
veteran,  such  transfer  could  not  be  ordered. — 
People  ex  reL  Wagner  t.  WilUams,  154  N.  Y. 

9s»t54  (N.Y.Sup.)  On  application  for  manda- 
mus for  the  reinstatement  of  petitioner  in  his 
competitive  position  in  a  municipal  depart- 
ment, from  which  he  had  been  suspended  or 
dismissed,  the  mere  unsupported  allegation  of 
bad  faith  of  the  head  of  department  was  not 
enough.— Colligan  v.  Williams,  154  N.  Y.  S. 
829 

«s>l59  (N.Y.Sup.)  Under  Ovil  S«rvic«  Law,  | 
14,  alternative  wnt  of  mandamus  hM  to  issue 
to  determine  question,  presented  by  pleadings, 
whether  abolition  of  ofiBce  of  assistant  engineer 
in  department  of  water  supply,  gas,  and  elec- 
tricity of  city  of  New  York,  his  discharge,  and 
transfer  of  his  duties,  to  a  division  engineer,  an 
exempt  position,  was  in  good  faith  in  a  legal 
sense.— People  ex  rel.  Skilton  v.  Smith,  154  N. 
Y.  S.  288. 
«=>I60  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc. 

S2073,  2076,  allowance  of  an  alternative  writ 
mandamus  did  not  make  the  question  of  its 
sufficiency  res  judicata. — Reynolds  v.  Williams, 
154  N.  Y.  S.  407. 

An  alternative  writ,  not  containing  a  state- 
ment of  facta;  but  only  the  conclusion  of  il- 
legality based  upon  facts  assumed  arguendo, 
was  objectionable,  as  bad  pleading. — Id. 
.  Under  Code  Civ.  Proc  i  2080.  the  court,  on 
sustaining  a  demurrer,  may  allow  tbe  relator 


to  apply  at  Special  Term  for  an  amended  writ 
within  20  days  upon  payment  of  costs. — Id. 
^3>I60  (N.Y.Sup.)  In  mandamus  to  contest 
relator's  removal  from  office,  a  proposed  amend- 
ed alternative  writ  not  alleging  facts  sbowin; 
bad  faith  on  the  part  of  the  commissioner  in 
the  relator's  removal  as  required  by  a  former 
opinion,  would  be  denied.— Keynolds  ▼.  Wil- 
liams. 154  N.  Y.  S.  409. 

€=»I68  (N.Y.)  Barden  held  on  relator  to  show 
a  legal  titie  to  the  position  which  he  claimed 
in  the  public  service.— People  ex  reL  Rudd  v, 
Cropsey,  109  N.  B.  550,  215  N.  Y.  451. 
«=3l68  (N.Y.Sup.)  Where  a  writ  of  mandamns 
to  review  removal  of  ci^  employ*  does  not  con- 
tain appropriate  allegations  of  commissioner's 
bad  faith,  the  court  will  presume  that  the  re- 
moval was  made  for  sufficient  cause  and  in  the 
proper  administration  of  the  department.— 
Reynolds  v.  Williama.  154  N.  Y.  S.  407. 

MAPS. 

See  Public  Lands,  <8=»163. 

MARRIAGE. 

See  Divorce;    Husband  and  Wife;   Wills,  «» 

191. 
<8=»40  pj.Y.Sup.)  Plaintiff,  who  sought  annul- 
ment of  marriage  on  the  ground  that  his  wife 
bad  a  husband  living  at  the  time  of  her  mar- 
riage, has  the  burden  of  proving  a  former  cere- 
monial marriage,  valid  at  the  time  of  the  sec- 
ond marriage. — ^X<aaarowicz  v.  Lasarowics,  154 
N.  Y.  S.  107. 

e=>50  (N.Y.Sup.)  Admissions  held  insufficient 
to  show  that  the  plaintiff  wife  was  married  to 
another,  thus  defeating  her  action  for  separa- 
tion.— Lau  v.  Lau,  154^.  Y.  S.  107. 
<&=>50  (N.Y.Sup.)  In  an  action  to  annul  a  mar- 
riage on  the  ground  that  tbe  defendant  tvife  had 
a  husband  living  at  the  time  of  her  marriage, 
evidence  held  insufficient  to  show  the  former 
marriage.— Lacarowics  v.  Lazarowica,  154  N.  Y. 
S.  107. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  AppeaL  ^a274  :  Commerce ;  Constitution- 
al Law,  «3»42,  106,  238,  801 ;  Damages,  9= 
62 ;  Mandamus,  «s>7e,  164-168 ;  Trade  Un- 
ions. 

X.  THE  BEI.ATXOIf. 
(A)  Oreatloa  and  IBidsteaea. 

«=33  (N.Y.Sup.)  Where  the  intent  of  parties 
to  make  a  mutually  binding  contract  of  employ- 
ment for  a  definite  term  is  plain,  the  court  will 
not  thwart  It  by  any  forced  construction. — ^Dlx- 
ey  V.  A.  H.  Woods  Productions  Co.,  164  N. 
Y.  8.  49. 

4s»6  (N.Y.Sup.)  In  an  action  for  breadi  of  a 
contract  of  employment,  evidence  held  not  to 
show  that  the  contract  was  signed  under  duress. 
—Triangle  Waist  Co.  v.  Todd,  164  N.  Y.  S.  542. 
«=>8  (N.Y.SupJ  A  contract  embodied  in  letters 
whereby  defendant  agreed  to  pay  certain  corn- 
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miggions,  pins  'a  aaJtsry,  KnanuiteeiiiK  a  Mrtflin 
net  income  per  annum,  held  not  a  hiring  by  the 
year,  but  one  at  will.— GreasinK  r.  Musical  In- 
strument Sales  Co..  164  N.  Y.  S.  420. 

(D)  Statvtorr  Il«v*l*tloa. 

«=>'6'/2  FNew,  Tol.  16  Key-No.  Series] 

(N.x.)  Woiimen's  Compensation  Law  of 
1914,  held  con8tituticmal.~-Jensen  t.  Sontbera 
Pac.  Co.,  109  N.  B.  600,  216  N.  Y.  514. 

«=>\6i/i  [New,  vol.  16  Key-Na  Series] 

(N.X.)  That  Workmen's  Compensation 
Act,  ezemptinx  all  those  complying  with  it  from 
further  liability,  does  not  compel  an  employ^  in- 
jured within  admiralty  jurisdiction,  to  elect  be- 
tween his  remedy  thereunder  and  that  in  admi- 
ralty held  not  to  render  the  act  unconstitutional. 
—In  re  Walker,  109  N.  £.  604,  215  X.  T.  629. 

«=>li'/o  [New,  vol.  16,  Key-No.  Series] 

(N.r.Sniii.)  The  Workmen's  Compensa- 
tion Law,  enacted  to  assure- compensation  for 
injuries  or  death  of  certain  employes  in  the 
course  of  their  employment,  is  constitutional. — 
Moore  t.  Lehigh  Valley  R.  Co.,  154  N.  Y.  S. 
820. 

iX   8EBVICES   Ain>    OOMPEirSATIOR. 
(A>  Per<orBUU>oe  of  Serrlces. 

®=»65  (N.Y.Sup.)  An  instruction  allowing  N- 
covery  on  the  basis  of  an  oral  contract  held  er* 
roneous,  where  such  contract  had  been  auper- 
seded  by  a  written  contract.— Triangle  Waist 
Co.  T.  Todd,  154  N.  Y.  S.  542. 

The  measure-  of  damages  for  an  employe's 
breach  of  a  contract  for  employment  is  toe  dif- 
ference between  the  contract  price  and  what 
the  employer  has  to  pay  to  secure  services  else- 
where.—Id. 


(B)  Waarea 


id  Otber  ReatnneratlOB. 


Q=369  (N.Y.Snp.)  Stenographers,  accountants, 
civil  engineers,  clerks,  and  bookkeepers  held  not 
employes,  within  Labor  Law,  H  2,  11,  whom 
the  master  must  pay  weekly.— People,  by 
Mitchell,  V.  latertiorough  Rapid  l^ansit  Co., 
154  N.  Y.  S.  627. 

A  rodman  held  not  an  employ^,  within  Labor 
Law,  H  2,  11,  whom  the  master  must  pay 
weekly. — Id. 

A  blueprinter,  a  chauffeur,  a  matron,  an  of- 
fice boy,  and  telephone  operators,  held  laborers 
and  workingmen,  within  Labor  Law,  {|  2,  11, 
requiring  weekly  payment  of  such  employes. — 
Id. 

A  civil  engineer  Md  not  an  employe,  within 
Labor  Law,  {  2,  and  so,  despite  section  10,  he 
may  be  paid  by  check.— Id. 

^970  (N.Y.Snp.)  Under  contract  of  employ- 
ment on  commission,  with  provision  for  weekly 
"loan  and  advance"  to  the  employe,  employer 
held  not  entitled  to  recover  ezeess  of  advances 
over  the  commissions  due. — Samuels  v.  Bloom, 
154  N,  Y.  S.  189. 

4ss»70  (N.Y.Sup.)  An  employe,  who  left  de- 
fendants' employ  through  fear  of  strikers  and 
was  not  discharged,  held  entitled  to  recover  his 
«amed  wages  and  his  deposit,  but  not  unearned 
wages.-Koch  v.  Siff,  164  N.  Y.  S.  223, 


4=>73  (N.Y.Sup.)  TTnder  a  contract  between  a 
theatrical  manager  and  an  actor  for  a  speciiied 
period  and  compensation,  the  actor  held  enti- 
tied  to  compensation  notwithstanding  a  wrong- 
fifl  discharge. — Dixey  v.  A.  H.  Woods  Produc- 
tions Co.,  154  N.  Y.  S.  49. 
®=380  QS'.Y.Sup.)  In  an  action  for  compensa- 
tion, evidence  held  to  show  a  wrongful  dis- 
charge.—Dixey  V.  A.  H.  Woods  Productions  Co., 
154  N.  Y.  S.  49. 

m.  MASTER'S  uabujtt  fok  nr- 

JURIES   TO   SEBVANT. 
.    (A)  nature  and  Extent  la  Gearral. 

«s»87  (N.Y.)  The  Employers'  Liability  Act  was 
intended  to  protect  and  safeguard  the  interests 
of  employes.— Wiley  v.  Solvay  Process  Co.,  109 
N.  E.  606,  215  N.  Y.  584. 
«=5»87'A  (New.  voL  16  Key-No.  Series] 

(N.X.Sup.)  Under  Workmen's  Compen- 
sation Act,  H  10,  11,  15,  riebt  to  recover  for 
injuries  not  covered  by  the  schedules  of  that  act 
held  to  remain  as  before  the  act  was  passed. — 
Shinnick  v.  Clover  Farms  Co.,  154  N.  Y.  S. 
423.  .     , 

«=38714  (New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Owner  of  dredge  leased  to 
defendant  held,  under  the  contract,  an  inde- 
pendent contractor  while  running  the  dredgei 
and  not  an  employe  of  defendant,  within  the 
Workmen's  (Compensation  Law.— Powley  v. 
Vivian  &  Co,.  Inc.,  164  N.  Y.  S.  426. 

Independent  contractor  for  dredging  opera- 
tions, injured  while  operating  launch  to  bring 
supplies  to  bis  dredge,  which  his  employer  was 
obligated  to  do,  held  an  employe,  wiaiin  Work- 
men s  Compensation  Law. — Id. 

Under  Workmen's  Compensation  Law,  |  32, 
provision  in  lease  of  dredge  whereby  the  owner 
and  the  employer  exempted  one  another  from 
liability  for  acts  of  fault  or  omission,  if  ap- 
plicable, held  ineffective  to  release  employer 
from  liability  for  injuries  to  owner,  while  run- 
ning gasoline  launch  as  employe. — Id. 
«=387i/2  fNew,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Under  the  Workmen's  Com- 
pensation Law,  an  employe,  injured  while  en- 
gaged in  interstate  commerce,  held  not  excluded 
from  compensation,  where  the  injury  was  not 
attributable  to  the  employer's  negligence,  but 
was,  as  to  him,  wholly  accidental.— Moore  v.'  Le> 
high  VaUey  R.  Co.,  154  N.  Y.  S.  620. 

Under  tlie  "Workmen's  Compensation  Law,  a 
lineman  taking  shelter  from  a  rainstorm  under 
standing  cars  on  a  switch,  and  injured  by  the 
moving  of  the  cars  thereon,  held  to  have  receiv- 
ed an  accidental  injury,  arising  out  of  and  in 
the  course  of  his  employment,  so  that  compensa- 
tion  was   properly  awarded. — Id. 

The  Workmen's  Compensation  Law  should 
be  construed  liberally,  and  be  given  as  broad  an 
interpretation  as  may  fairly  be  given  it.— Id. 
«=>89  (N.Y.Sup.)  A  guard  on  an  elevated 
train  held  entitled  to  recover  from  the  master 
under'  the  Employers'  Liability  Act  for  inju- 
ries received  while  on  the  tracks  working  under 
the  directions  of  the  conductor. — Fay  v.  Inter- 
borough  Rapid  Transit  Co.,  154  N.  Y.  S.  154. 
«=»95V2  (N.Y.Sup.)  Only  so  far  as  the  Penn- 
sylvania Anthracite  Law  has  committed  the  op- 
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eration  of  a  mine  to  the  Inine  foreman  has 
the  employer  been  reUered  from  liability  for  the 
foremen's  negligence.— Martinkovics  v.  Lehigh 
Coal  &  Navigation  Co.,  154  N.  Y.  S.  178. 

Anthracite  Law  Pa.  art.  17,  }  8,  held  to 
authorize  a  recovery  against  a  mineowner  for 
acts  of  a  mine  foreman  beyond  those  command- 
ed by  the  statute,  where  they  result  in  injury 
to  an  employe, — Id. 

®=»97  (N.Y.Sup.)  A  master,  employing  serv- 
ants to  operate  a  derrick,  was  not  liable  for 
injuries  resulting  in  a  manner  which  the  master 
could  have  foreseen  only  by  speculating  upon 
distant  possibilities. — Weber  v.  Jacobs  &  Davies, 
154  N.  Y.  S.  859. 

<B)  Toola,  Machinery,  Appliances,  and 
Flacen  for  "Work. 

«=>IOI,  102  (N.Y.)  The  obligation  of  the  mas- 
ter to  exercise  reasonable  care  to  furnish  a  safe 
place  to  work  Aeld  to  require  that  he  shall  not 
expose  his  servants  to  unnecessary  dangers,  of 
which  they  have  no  warning.— Brady  v.  Penn- 
sylvania Steel  Co..  109  N.  B.  552,  215  N.  Y. 
450. 

«=>I07  (N.Y.)  Under  Employers*  Liability  Act, 
as  amended  by  Laws  1910,  c.  352,  a  "plant"  in- 
cludes everything  except  stock  in  trade  requi- 
site to  the  carrying  on  of  a  business,  and  is  de- 
fective when  any  part  is  not  in  a  proper  condi- 
tion for  the  purpose  intended. — Wiley  v.  Solvay 
Process  Co.,  109  N.  E.  606,  215  N.  Y.  584. 
^s»l07  (N.Y.Sup.)  An  express  company,  main- 
taining a  safe  platform  for  receiving  and  classi- 
fying freight  for  loading,  held  not  hable  for  in- 
juries to  an  employ^  by  a  casting  temporarily 
placed  on  the  platform  falling  on  him.— Maguire 
T.  Barrett,  154  N.  Y.  S.  4(«. 

An  employer,  originally  furnishing  a  reason- 
ably safe  place  to  work,  is  not  liable  because 
the  place  is  temporarily  made  unsafe  in  the 
progress  of  the  work. — Id. 
«n>ll7  (N.Y.'Snp.)  A  master,  who  employed 
servants  to  operate  a  derrick,  was  not  liable  for 
injuries  to  one  of  such  servants,  resulting  from 
failure  to  supply  a  safety  device. — Weber  v. 
Jacobs  &  Davies,  154  N.  1.  S.  859. 
4=9 1 29  (N.Y.Sup.)  Accident  to  carpenter,  fall- 
ing from  steel  b^m  to  basement,  21  feet  be- 
low, held  not  proximately  caused  by  the  em- 
ployer's failure  to  fill  in  all  of  the  ground 
floor. — Ithaca  Trust  Co.  v.  DriscoU  Bros.  &  Co., 
154  N.  Y.  S.  1027. 

(C)   Metlioaa  of  ITork,  RalM.  and  Orders. 

$=>I37  (N.Y.)  Conductor  of  work  train  held 
required  to  employ  ordinary  prudence  in  holding 
it  stationary  while  plaintiff,  with  other  laborers, 
was  removing  a  boulder  about  five  feet  back  of 
the  train.— Biondolillo  v.  Erie  B.  Co..  109  N.  £. 
406,  215  N.  Y,  330. 

(B)  Fellovr  Servanta. 

4=9 182  (N.Y.)  The  conductor  of  a  work  train 
in  charge  of  all  the  work  and  in  control  of  the 
train,  its  crew,  and  of  the  laborers  in  the  gravel 

Eit  represented  the  master  under  the  Employers' 
.lability  Act.— Biondolillo  t.  Erie  R.  Co.,  109 
N.  E.  496,  215  N.  Y.  330. 

4=9 1 85  (N.Y.Sup.)  One  employing  servants  to 
operate  a  derrick  was  not  liable  for  injuries  to 


one  of  them,  occasioned  by  the  neglect  of  a 
fellow  servant  to  insert  a  pin  to  lock  the 
throttle  upon  moving  the  derrick  forward. — 
Weber  v.  Jacobs  &  Davies,  154  N.  Y.  S.  859. 
<S=3|89  (N.Y.)  The  conductor  of  a  work  train 
in  charge  of  all  the  work  and  in  control  of  the 
train,  its  crew,  and  of  the  laborers  in  the  gravel 
pit  represented  the  master  at  commoo  law.— 
Biondolillo  v.  Erie  R.  Co.,  109  N,  E.  496,  215 
N.  Y.  330. 

(F)  Rlaka  Aaavmed  bx  Scrraat. 

^=>204  (N.Y.)  The  common-law  rule  as  to  an 
employe's  assumption  of  risk  has  not  been 
changed  by_  the  Employers'  Liability  Act  imless 
notice  is  given  as  provided  thereby  and  the  em- 
ploye is  entitled  to  recover  thereunder. — Wiley 
V.  Solvay  Process  Co.,  109  N.  B.  606,  215  N. 
Y.  584. 

(G)  Gontrlbntorr    NCKllcenee    of    Servaat. 

4=3240  (N.Y.Sup.)  A  brakeman  on  a  train  used 
in  drawing  materials  for  making  concrete  hdi 
guilty  of  contributory  negligence,  barring  re- 
covery for  his  death,  regardless  of  whether  de- 
fendant waa  negligent  in  furnishing  and 
directing  the  use  of  a  chain  as  a  coupline.— 
Wenzel  v.  Patrick  Ryan  Const  Corporation, 
154  N.  Y.  S.  809. 

<S=»243  (N.Y.Sup.)  Violation  of  master's  rule 
that  servant  wear  rubber  gloves  while  engaged 
in  telephone  repair,  without  showing  that  the 
work  could  not  be  done  with  such  gloves,  held 
to  defeat  right  of  recovery  for  servant's  death 
from  shock.— Larkin  t.  New  York  Telephone 
Ca,  154  N.  Y.  S.  804. 

(H)  Actions. 

4=»250%  [New,  vol.  16  Key-No.  Series] 

(N.Y.)  Under  Workmen's  Compensation 
Law,  §  15,  award  of  compoisation  of  half  the 
amount  payable  for  loss  of  entire  finger  k-eU 
proper  for  amputation  cutting  off  substantially 
all  of  the  outer  phalange  of  third  finger. — In  re 
Petrie,  109  N.  E.  549,  215  N.  X,  335. 
«=32503^  [New,  vol.   16  Key-No.   Series] 

(N.Y.)  Under  (^onst  U.  S.  art  3,  {  2,  and 
Judidal  Code,  |  24,  par.  3,  and  section  256,  par. 
8,  held  not  to  establish  a  rule  of  liability  or 
method  of  compensation  within  Workmen's  Com- 
pensation Act,  i  114,  so  that  employe  injured  on 
steamer  at  pier  within  admiralty  jurisdiction 
might  elect  to  claim  compensation  under  tue 
Compensation  Act— In  re  Walker,  109  N.  E. 
604,  215  N.  Y.  629. 
«=92503A  [New,  vol.  16  Key-No.  Seriea] 

(N.Y.Sup.)  Award  of  compensation  oa 
basis  of  $3.50  per  day  to  motorman  receiving 
that  amount  when  injured,  but  formerly  earn- 
ing only  30  cents  an  hour,  held  warranted  by 
the  evidence. — Frcdenourg  v.  Empire  United 
Kys.,  154  N.  Y.  S.  351. 

Under  Workmen's  Compensation  Act,  where 
Commission  awarded  two-thirds  of  wages  for 
205  weeks  for  loss  of  foot,  further  award  for 
other  injuries  running  concurrently  with  tlie 
first  award  held  unauthorised. — Id. 
«=>250%  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Injury  to  employe,  whose  ear 
was  bitten  by  horse,  requiring  amputation  of  a 
part  thereof,  held  not  covered  bjr  Workmen 'a 
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Compenaatioii  Act,  and  hence  employ^  might 
sue  for  damages. — Shinsick  v.  Clover  Farms 
Co.,  154  N.  y.  a.  423. 

«=»250%  [New,  Tol.  16. Key-No.  Series] 

(N.i.Sup.)  Under  Workmen's  Compen- 
sation Law,  jil  20,  21,  finding  of  commissioD 
that  claimants  injuries  were  accidental  and  in 
the  conrse  of  his  employment,  held  conclusive 
on  appeal.— Powley  ▼.  Vivian  &  Co.,  Inc.,  154 
N.  X.  S.  426. 
«s»250%  [New,  vol.  16  Key-No.  Series] 

(N.x.Sup.)  Under  Workmen's  Compensa- 
tion Law,  for  an  injury  in  employment  resulting 
in  complete  loss  of  the  index,  second,  and  third 
fingers,  and  rendering  the  fourth  finger  stiff  and 
practically  useless,  the  servant  was  entitled  to 
compensation  as  for  a  hand  rendered  permanent- 
ly Dseless.— Rockwell  v.  Lewis,  154  N.  Y.  8.  893. 

^=»252  (N.Y.Snp.)  A  notice  served  by  plaintiff 
on  her  intestate  s  employer  held  sufficient  as  a 
notice  of  tlie  time,  place,  and  cause  of  injury, 
under  the  employers  liability  provisions  of  the 
Labor  Liaw.— Wenzel  v.  Patrick  Ryan  Const. 
Corporation,  154  N.  Y.  S.  809. 

^=»265  (N.Y.Snp.)  In  a  mine  employe's  action 
for  injuries  from  an  explosion,  held,  that  the 
doctrine  of  res  ipsa  loquitur  applied,  and  that 
the  explosion  was  evidence  of  the  defendant 
mineowner's  negligence.— Martinkovics  v.  Le- 
high Coal  A  Navigation  Co.,  154  N.  Y.  S.  178. 

<e=»265  (N.Y.Snp.)  Plaintiff,  suing  for  death  of 
employ^,  falling  to  basement  of  building  in  pro- 
cess of  construction,  must  show  failure  to  prop- 
erly fill  in  the  ground  floor,  as  required  by  La- 
bor Law,  {  20,  as  amended  by  Laws  1913,  c. 
492.— Ithaca  Trust  Co.  v.  DriscoU  Bros.  &  Co., 
154  N.  Y.  S.  1027. 

«s»278  (N.Y.Snp.)  In  an  action  for  injuries  to 
a  shoveler  through  rock  falling  from  the  roof 
«f  a  tunnel,  a  verdict  for  plaintiff,  based  upon 
negligence  as  to  scaling  and  inspecting  the  tun- 
nel roof,  held  against  the  weight  of  evidence. — 
Mekki  V.  Holbrook,  Cabot  &  Rollins  Corpora- 
tion, 154  N.  Y.  S.  382. 

<s»278  (N.Y.Sup.)  E>vidence  in  an  action  under 
the  federal  E^uployers'  Liability  Act  of  April 
22,  1908,  for  death  of  a  husband  fi^>m  a  shock 
while  repairing  a  part  of  defendant's  railroad 
electrical  appliances,  held  to  sustain  a  finding 
of  negligence. — Millette  v.  New  York,  W.  &  B. 
By.  Ob.,  154  N.  Y.  S.  792. 
«=s>278  (N.Y.Siip.)  Where  a  splicer  in  the  em- 
ploy of  a  telephone  company  dealt  with  emer- 
gencies free  from  inspection,  and  the  master  had 
no  reason  to  suppose  that  he  would  violate  a 
rule  made  for  his  protection,  there  was  no  proof 
of  the  master's  waiver  of  the  rule; — Larkin  t. 
New  York  Telephone  Co.,  154  N.  Y.  S.  804. 
<=»280  (N.Y.Sup.)  Evidence  in  an  action  nnder 
the  federal  Employers'  I/iabillty  Act,  for  dam- 
ages for  death  of  a  husband  while  repairing 
electrical  appliances  on  defendant's  railroad, 
held  to  warrant  a  finding  against  defense  of  a»- 
snmed  risk.— Millette  v.  New  York,  W.  &  B.  By. 
Co.,  164  N.  Y.  S.  782. 

«»28<  (N.Y.Sup.)  Evidence  In  an  action  tmder 
the  federal  Employers'  Liability  Act,  for  dam- 
ages for  death  of  a  husband  while  repairing  the 


electrical  appliances  on  defendant's  railroad, 
held  to  warrant  the  jury  in  negativing  con- 
tributory negligence. — Millette  v.  New  York, 
W.  &  B.  By.  (S).,  154  N.  Y.  S.  792. 

€=»286  (N.Y.)  In  railroad  laborer's  action  for 
personal  injury,  evidence  held  to  make  con- 
ductor's negligence  in  allowing  the  train  to 
back  upon  the  plaintiff  and  injure  him  a  ques- 
tion for  the  jury.- Biondolillo  v.  Erie  B.  Co., 
109  N.  E.  496,  215  N.  Y.  330. 

$=>286  (N.Y.)  Under  the  evidence  in  an  action 
for  the  death  of  an  employ^  from  the  tilting  of 
a  cross-tie  on  which  he  stepped,  held,  tuat  de- 
fendant's negligence  was  for  the  jury. — Urady 
V.  Pennsylvania  Steel  Co.,  109  N.  E.  552,  215 
N.  Y.  45B. 

€=9286  (N.Y.)  On  the  evidence  in  an  employe's 
action  for  injury  from  failure  to  furnish  a  punch 
for  making  holes  through  steel  lioops  as  a  defect 
in  the  condition  of  the  ways,  worlu,  machinery, 
and  plant,  held  that  whether  the  plant  was  de- 
fective for  that  reason  was  for  the  jury. — Wiley 
v.  Solvay  Process  Co.,  109  N.  E.  606,  215  N. 
Y.  584. 

€=3286  (N.Y.Sup.)  In  aa  action  by  an  em- 
ploy6  of  a  tunnel  company  for  injuries  due  to 
falling  rock,  evidence  held  to  warrant  the  sub- 
mission of  negligence  in  inspecting  and  repair- 
ing the  olace  of  work. — Mekki  v.  Holbrook, 
Cabot  &  Rollins  Corporation,  154  N.  Y.  S.  382. 

4cb286  (N.Y.Sup.)  In  an  action  nnder  the 
Employers'  LiabUity  Act,  evidence  held  to  make 
prima  facie  case  for  plaintiff  as  to  negligence 
of  defendant's  foreman  sufficient  to  take  the 
case  to  the  jury. — Hendrickson  v.  O'Brien 
Const.  Co..  164  N.  Y.  S.  405. 

4=>286  (N.Y.Sup.)  In  an  action  against  a 
derrick  owner  for  death  of  one  of  its  operators, 
whether  the  superintendent  was  negligent  in 
exercising  no  more  supervision  than  he  aid  over 
the  use  of  a  throttle  pin,  or  in  being  prepared  to 
keep  the  bucket  or  arm  'in  suspension,  held 
for  the  jury.— Weber  v.  Jac(^  &  Davies,  154 
N.  Y.  8.  859. 

€=3293  (N.Y.Sup.)  In  an  action  againrt  a  tun- 
nel construction  company  for  injuries  to  a 
shoveler  through  rock  falling  from  the  roof  of 
the  tunnel,  an  instruction  as  to  the  dnty  of 
furnishing  safe  place  'ii«ld  error.— ^ekki  v. 
Holbrook,  Cabot  &  BoUins  CorporatioA.  154  N. 
Y.  S.382. 

IV.  XIABILITIES   FOR   IHJUBIES   TOi 
TXOBD  PERSONS. 
'  .(A)  A««a  or  Omlaalona.  of-  flerrsatt. 

«=>30l  CN.Y.Sup.)  The  general  rule  is  that  the 
owner  of  fm  antomobile  is  not  liable  for  the 
negligence  of  another  in.  operating  it,  even 
though  snch  operator  is  a  member  of  his  own 
famiUr.— Schultz  v.  Morrison,  154  N.  Y.  S.  257. 

(C)  Aetlona. 

4s>332  (N.Y.Sup.)  In  an  action  for  injuries  to 
plaintiff's  taxicab,  in  collision  with  defendant's 
automobile,  question  whether  defendant's  chauf- 
feur was  driving  in  the  course  of  his  employ- 
ment when  the  collision  occurred  held  for  the 
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Jury  under  the  evidence.— Schreiber  v.  Matlack. 
154  N.  X.  S.  109. 

itefusalof  instruction  that  verdict  must  be  for 
defendant,  although  the  chauffeur  vyas  driving 
the  car  with  bis  permission,  unless  he  was  also 
acting  within  bis  authority  and  upon  defend- 
ant's business,  held  erroneous.— Id. 

Failure  to  cnarge  that  bnrden  was  on  plaintiff 
to  prove  accident  was  dne  to  defendant  s  negli- 
gence or  that  of  bis  chauffeur,  that  plaintiff 
was  free  of  contributory  negligence,  and  that 
defendant's  chauffeur  was  acting  in  the  scope 
of  bis  employment,  held  erroneous.— Id. 

MATERIALITY. 

See  Criminal  Law,  <8=»387,  393. 

MATRONS. 

See  Master  and  Servant,  4s>60. 

MAXIMS. 

See  Equity,  «s>58. 

MEASURE  OF  DAMAGES. 

See  Damages,  «s>120. 

MECHANICS'  LIENS. 

See  Judgment   4s9678;     Municipal   Corpora- 
tions. «=s»S78. 

n.  RIGHT  TO  zjzar. 

'    (B)  SvbeoatmtetorB'    and    Contraotors' 
'Worlcmea  amd  Haterialaten. 


(N.  X.  Sup.)  An  owner,  employing  a 
contractor  and  premising  to  pay  outstanding 
bills,  held  to  have  promised  to  pay  a  material- 
man's claim.— Upton  Co.  t.  Flynn,  164  N.  X.  S. 
725. 

4=>lll  (N.T.Sup.)  A  materialman,  famishing 
materials  to  a  contractor  abandoning  the  work, 
held  entitled  to  a  lien  for  his  claim,  being  less 
than  the  amount  due  the  contractor.— Upton 
Co.  Y.  Flynn,  154  N.  Y.  S.  725. 

XV.  OPEBATION  AJfTi  EFFECT. 
(A)  Aaiovat  and  Bzteat  of  Uen. 

«=>I63  (N.T.Sup.)  Under  Lien  Law,  1 4,  a  lien, 
when  filed,  attaches  to  what  is  due  to  the-  eoo- 
tra^tor,  or  what  will  become  due,  or  the  differ- 
ence between  the  cost  of  completion  by  the 
owner  and  the  amount  paid  -the  contractor  at 
the  time  of  filing  the  lien.— Upton  Co.  t.  Flynn, 
IMN.  X.S.726. 

.     VH.  EMFOROEMEITT. 

«=»2S0.(N.Y.Sup.)  Under  Lien  Law,  {  44,  ac- 
ttom  tQ  ^pfpi^  lien  was  not  be^n  previous  to 
lien's  expiration  wlben  prior  'service  of  process 
was  not  had  upon  all  other  vlienor8.—rnrse  ▼. 
City  .of  ;Nfw  Jotk.  1S4  N.  T.  S.  912. 
<g!=»284  (N.T.SUP.)  Where  plaintiff  sued  to  en- 
force a  mechanic's  lien  on  a  public  improve- 
ment, which  action  was  not  commenced  until 
aftey  tbe  lien  bad  expired,  the  court '  before' tri- 
hl  '  e'onid  entertain  a  motion  to  dismiss  plain- 
fTTs  lien-— Furw  v.'"t3ty  6t  "NeWToiflt,  154 
N.  X.  S:  912. '  


MEETINGS. 

See  Corporations,  ^=3197. 

MEMBERS. 

See  Corporations,  <S=>18T-262;    Trade  Unions 
4=>4. 

MEMORANDA. 

See  Frauds,  Statute  of.  «=»103,  115. 

MERGER. 

See  Cwitracts,  «=»245;   Corpor&tioiii^  «=>581. 

METERS. 

See  Oas,  «=9l3. 

MILITIA. 

See  Xkninent  Domain.  «=>168i. 


MILK. 


See  Food. 


Ten- 


MINES  AND  MINERALS. 

See  Master  and  Servant,  «=995%,  285; 
ancy  in  Common,  ^=3l5. 

n.   TITXiE.   CONVETAHOES,   AlfD 

CONTBAOTB. 
(A)  RlKltia  aad  Reaiedlea  of  Oiaraera. 

9=»49  (X.T.Sup.)  Eizcludve  possesadon  of  all 
premises  by  grantee  of  owner  of  surface,  who 
was  also  a  tenant  in  common  of  tUe  mines  and 
minerals,  continued  for  more  than  20  year-^ 
prior  to  petitioner's  acquisition  of  title,  hrld  ti> 
give  petitioner  perfect  title  by  adverse  poBs«s- 
sion. — Couch  V.  Armory  Commission  of  Third 
Brigade  Dist  of  New  York.  164  N.  Y.  S.  945. 


See  Infants. 


MINORS. 


MISREPRESENTATION. 

See  False  Pretenses;  Fraud;  Insurance,  *=> 
250;  Principal  and  Agent,  «=»166;  Set-Uil 
and  Ooui^terclaim,  9=s29. 

MISTAKE. 

See  Beformation  of  Instruments,  4s>17,  98. 

MONEY  LENT. 

«=>7  (N.Y.Snp.)  In  an  action  for  money  lent, 
evidence  held  to  show  that  defendant  borrowed 
$30  from  plaintlfl.— BoM>fsky  t.  Lana,  154  N. 
Y.  S.  1. 

MONEY  RECEIVED. 

«»e  (N.Y.Sup.)  Plaintiff,  minority  abxMraid- 
er  of  railroad,  who  contributed  to  an  BKunina- 
tion  of  its  condition  with -stockholders  oppos- 
ing a  consolidation,  could  recover  against  a  sat>> 
sequeully   formed  conunittei -its- nare  of  ex- 
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senses  reimbnnwd  by  wads  altbonsh  it  hsd 
tailed  to  act  with  committee. — Metropolitan 
Life  Ina.  Ckh  T.  Bead,  154  N.  Y.  S.  623. 

MONOPOLIES. 

See  Insurance,  4s»3. 

MORATORIUM. 

See  Bills  and  Notes,  «=>117. 

MORTGAGES. 

See  Bankniptcy,  «=>425;  Chattel  Mortgages; 
Estoppel,  4|=»7&-96;  Insurance,  9=>o81; 
Snbrofation,  «s>14. 

m.  OONSTBUCTIOH  AXS   OPERA- 
TION. 

(C)  Propertr    HortcaKed,   and   Estates    ot 
Parties  Thereta. 

<=»I3I  (N.T.Sup.)  Where  land  under  water 
has  been  acquired  from  the  state  by  a  mort- 
KBgoT  owning  adjacent  uplands,  it  is  not  sul>- 
Ject  to  the  mortgage  lien. — Diefendoif  v.  Mer- 
cantile Land  &  Improvement  Co.,  154  N.  T.  8. 
758. 

(D)  Uea   aad   Priorltr. 

«8=>I54  (N.X.Sup.).  Where  a  land  development 
company  mortgaged  lots  as  distinct  units,  the 
mortgagee  coTenanting  to  release  any  lot  from 
bis  lien  for  $100,  he  was  chargeable  with  no- 
tice of  the  mortgagor's  custom  to  sell  lots  to 
householders.— Italian  Savings  Bank  of  City  of 
New  York  v.  Le  Grange,  154  N.  Y.  8.  814. 
4=9 1 74  (N.Y.Snp.)'  Bealty  purchaser,  who  knew 
the  property  was  subject  to  a  mortgage  for 
$2,500,  and  took  subject  thereto,  the  amount  be- 
ini  deducted  from  the  price,  and  who  thereafter 
paid  interest  on  the  mortgage  to  plaintiff,  the 
proceeds  of  whose  unrecorded  mortgage  had 
been  used  by  the  seller  to  lift  the  prior  recorded 
Incumbrance,  was  not  a  subsequent  purchaser 
in  good  faith  for  value  as  to  plaintiff's  unrecord- 
ed mortgage.— Moore  ▼.  Le  Maire,  154  K  Y.  S. 
822. 

«=3r83  (N.Y.Sup.)  Realty  purchaser,  knowing 
there  was  a  mortgage  for  $2,500,'  and  receiving 
a  rebate  on  the  price  to  that  amount,  and  pay- 
ing interest  for  some  years  to  M.,  the  pro- 
ceeds of  whose  unrecorded  mortgage  the  seller 
had  nsed  to  lift  the  prior  incombrance,  still 
unsatisfied  of  record,  held  estopped  to  question 
the  legality  of  M.'s  mortgage  or  its  lien. — Moore 

V.  Le  Maire.  164  N.  Y.  8.  822. 

VI.  TBANSFEK  OF  PROPERTY  MORT- 

GAGED  OR  OF   EQUITY   OF 
REDEBIFTIOH. 

«=>287  (N.T.San.)  Unsold  portion  of  realty 
covered  by  blanket  mortgage  Kild  primary  fund 
for  Safisnotlon  of  mbngag*  dibt-^Pebple  f. 
Martin,  164  N.  Y.  8.  324. 

Vn.  PAYMENT     OR    PERFORMANCE 
OF   CONDITION,  REX.EASS, 
'  AND   SATIBFAOTION. 

«=330l  (N.Y.Sbp.)  A  tender  of  the  principal  and 
interest  ot  a  mortgage  debt  t>efore  foreclosure 


discharges  the  mortgage  lien,  -  though  the  debt 
remains;  but  to  discharge  the  lien  the  tender 
must  be  made  by  or  on  behalf  of  the  owner  of 
the  mortgaged  property.^fosephson  v.  Ginsburg 
Realty  Co.,  1!M  N.  Y.  S.  633.  ' 
$=93 1 9  (N.Y.Sup.)  In  an  action  to  foreclose  a 
mortgage,  evidence  held  insufficient  to  sustain 
the  burden  of  showing  that  certain  tenders  were 
made  by  the  mortgagor  and  that  the  lien  of  the 
mortgage  was  not  thereby  discharged. — Joseph- 
son  V.  Ginsburg  Realty  Co.,  154  N.  Y.  S.  633. 

X.  FORECLOSURE  BY  ACTION. 
(I)  Jadsmemt    or   Decree    aad   Kxecntloa. 

«=»495  (N.Y.Sup.)  In  an  action  to  foreclose 
three  mortgages,  in  which  the  opinion  properly 
directed  the  application  of  the  amount  of  a  ten- 
der, a  judgment  inadvertently  directing  a  dif- 
ferent application  would  be  modified.— Smith  v. 
Mould.  184  N.  Y.  S.  783. 

Judgment  for  the  foreclosnre  of  three  mort- 
gages, only  two  of  which  were  by  defendant, 
making  defendant  liable  for  any  deficiency  be- 
tween the  amount  due  on  all  three  and  the 
proceeds  of  the  sale,  would  be  modified,  so  as 
to  relieve  defendant  from  liability  for  more  than 
the  amount  unpaid  npon  the  two  junior  mort- 
gages.—Id. 

(J)  Sale. 

®=9529.  (N.T.Sup.)  That  order  denying  applica- 
tion for  resale,  and  authorizing  new  applkation 
within  five  days,  was  not  personally  served  on 
the  mortgagors,  will  not  entitle  them  to  make 
application  after  the  five  days;  it  being  duly 
served  on  their  attorney. — Silver  Creek  Co-oper- 
ative Savings  &  Loan  Ass'n  v.  Smith,  164  N.  Y. 
S.  881. 

An  application  on  foreclosure  for  resale  for 
inadequacy  of  price  will  be  denied,  where  the 
showing  as  to  inadequacy  was  controverted, 
and  there  was  no  showing  that  a  better  price 
could  b«  obtained.— Id. 

MOTIONS. 

dee  Appeal,  4=^425;  Criminal '  Law,  «=»9l4^ 
959;  Divorce,  «±»149;  Habeas  Corpus,  4=9 
00:    New  Trial,  <S=>11»-15»:   Plekauig.  «=> 

MOVING  PICTURES. 

See  Injunction,  ^=>eO,  74;    Literary  Property, 
4=38;    Sunday.  4=>fl;  .  n>eaters  and  "Snows, 
■  «=»2,-8:.  .■  .   ■  . 

MUNICIPAL  CORPORATIONS. 

See  Cbuntles;  Oonrts;  Dedication:  Evidence, 
«3>32,  866;  Interest,  «s»46;  Mandamus; 
Railroads,  «3>96-99 ;  Schools,  and  School 
Districts;  Street  Railroads;  Theaters  and 
Shows,  •x»2. 


I.   CREATION,    ALTERATION,    EZZST- 
ENOB.  AND  VnSOIiDTION. 

(B)  Wrrltbrlsl'  HMemt   AitfA   BafidlTrslftas, 
'  Amaezatt**.  Coasol^datloa,  aad. 
'    DlTlaloB. 

«s»2g  (N.Y.Sup.)  Laws  1914,  o.  68,  annexing 
territory   to  Schenectady   held,  net  unconstitu- 
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tional,  because  of  exemption  of  city  from  lia- 
bility for  certain  bonds  of  school  district,  part 
of  which  is  thereby  annexed. — People  ex  rel. 
Welch  V.  Dunn,  154  N.  Y.  S.  846. 
«S=»36  (N.Y.Sup.)  Laws  1914,  c.  58.  §§  6,  7, 
hel4  not  to  authorize  apportionment  to  city  of 
Schenectady  of  any  part  of  insurance  money 
on  BchooUiouse  in  district,  part  of  which  is 
thereby  annexed  to  the  city.— People  ex  reL 
Welch  V.  Dunn,  154  N.  Y.  S.  346. 

III.   LEGISLATIVE  CONTBOIi  OF  MTT- 

IflCIPAI.  ACTS.  BIGHTS.  AND 

XJABIUTIES. 

^=»66  (N.Y.)  The  Legislatore,  notwithstanding 
power  conferred  by  Const,  art.  12,  }  1,  cannot 
take  away  local  rights  of  self-government  of 
municipal  corporations  secured  by  article  10,  i 
2,— People  ex  rel.  Xown  of  Pelham  v.  Village  of 
Pelham,  109  N.  E.  513,  215  N.  Y.  374. 
«=»73  (N.Y.)  Const  art  10,  {  2,  embodies  the 
home  rule  principle  and  secures  the  right  of  self- 
government  as  to  the  assessment  and  collection 
of  local  taxes.— People  ex  rel.  Town  of  Pelham 
V.  Village  of  Pelham,  109  N.  E.  513,  215  N.  Y. 
374. 

The  Westchester  County  Tax  Act  (Laws  1914, 
c.  510),  transferring  the  powers  of  assessment 
and  collection  of  village  taxes  to  town  officials, 
held  in  conflict  with  (jonst  art  10.  |  2,  secur- 
ing local  self-government — ^Id. 

rv.  PROCEEDINGS    OF    COUNCIIi    OB 

OTHEB  OOVEBNINO  BODY. 
(B)  Ordlntincea  and  Br-Lawa  In  General, 

<&=>I22  (N.Y.Oen.Sesis.)  Where  one  is  charged 
in  Magistrate's  Court  with  violating  an  onli- 
nance,  the  ordinance  must  be  proved  in  the 
manner  prescribed  by  Code  Civ.  Proc.  8  941. — 
P^((le  V,  Gronin,  154  N.  Y.  S.  446. 

V.   OFFICEBS.  AGENTS,  AND  £M^ 
.PXiQT^S. 

(B>  'Mnalelp^'  Departments    and    OAcers 
Tlttreof. 

«:9l85  (N.Y.Sa^.>  In  pro<seeding8  .before  the 
police  commissioner  of  the  city  of  New  York 
for  the  remgval  of  a  police  inspector  for  taking 
a  bribe  to  {wrmit  a  saloon,  to  remain  open  on 
Sunday  in  violation  ot  law,  evidence  held  in- 
sufficient to  show  the  inspector's  guilt — Pefr* 
pie  ex  teU  Hussey   v.'  Woods,  154  N.  Y.  S. 

8ia 

«=3|92  (NjT.)  Notwithstanding  Greater  New 
York  Charter,  f  1543^  held  that  under  section 
406,  as  amended  in  1905:  and  in  view  of  Great- 
er New  York  Charter  1897,  |  648,  which  it  su- 
penedied,  an  inspector  of  buildings,  not.  a  veter- 
an, may  at  any  time  be  removed  by  th«  superin- 
tendent in  his  discretion. — People  ex  mU  Mc- 
Keon  T.  Ludwig,  109  N.  B.  484,  215  N.  Y.  380. 

.  (d)  AvevM  -and  BtaapIorCst 

«3»2ie  <N.Y.8up.)  Transfer  to  division  '  en* 
gineer  Itf  bhttrgcr-of  division'  of  investigation  and 
design,  an  exempt  position,  of  duties  of  assis- 
tant engineer  Ita  •  department  of  water  supply, 
gas,  and  electricity  of  city  of  New  York,  a  com' 
petitiveposltionf  Hpqn  abolition  of  such  posi- 
tion, held' not  a' vitJlatfon  of  Civil  Service  Law,' 


i  H-^^***"'®  "  '«'■  Skllton  ▼,  Smith,  154  N.  Y. 

Such  facts-  held  net  to  justify  inference  as  a 
matter  of  law  that  relator's  discharge  was  in 
bad  faith.— Id.  , 

€=3218  (N.Y.Sup.)  Commis^ioner  of  municipal 
department  held  to  have  right  to  suspend  ur 
dismiss  assistant  engineer,  on  ground  of  reduc- 
tion of  employes  and  abolition  of  his  office,  .is 
engineer,  as  veteran  of  Spanish  War,  was  not 
entitled  to  be  retained  in  preference  to  other 
persons,  alreadj  employed,  who  were  not  vet- 
erans.—People  ex  rel.  Wagner  v.  Williama.  151 
N.  Y.  S.  295.  ^        ^ 

«=>218  (N.Y.Sup.)  The  head  of  a  municipal 
department,  acting  on  ground  of  lack  of  wurk 
and  in  good  faith,  held  to  have  right  under 
Civil  Service  Law  to  reduce  number  of  posi- 
taons,  suspend  incumbents,  eliminate  the  appro- 
priation therefor,  and  assign  their  duties  to 
other  employes  in  the  department  in  the  same 
Mmpetitive  class.— ColUgan  v.  Williams,  154  N. 

<S=>2I8  (N.Y.Sup.)  Commissioner  of  city  de- 
partment held  to  have  a  right  to  suspend  or  dis- 
miss v"eteran  fireman,  serving  as  assistant  en- 
gineer and  entitled  under  Civil  Service  Law  { 
2A  to  preference  in  "appointment,  on  the  ground 
of  lack  of  work  and  appropriation.— People  ex 
rel.  Osterhout  v.  Williams,  154  N.  Y.  S.  asi. 
<^220  (N.Y.Sup.)  In  an  action  for  sums  claim- 
ed for  services  as  a  city  inspector,  separate  de- 
fenses of  Umitations,  etc,  held  complete,  with- 

154  N  V*S  °ioi9^^""°  ^'  ^'^  **'  ^'^'^  ^°^^' 
In  an  action  for  salary  of  inspector  claimpd 
from  a  city,  a  separate  defense  held  inconsist- 
ent with  the  complaint  which  could  be  denied 
—Id. 

IX.  PT7BUO  niPBOVEMENTS. 

(B)   Preliminary     Proceedlnars    and     Ordl- 
nnnees   or   Reaolatlon*. 

«5=!3I3  .(N.Y.Sup.)  Within  Greater  New  York 
Charter,  §  1000,  as  to  payment  upon  discx^n- 
tinuance  of  street  opening  proceedings  of  dis- 
bursements by  party  interested,  attorney  hav- 
ing a  percentage  contract  held  not  a  party  in- 
terested.—In  re  Corona  Ave..  154  N.  Y.  S.  277. 

Affidavit  that  services  of  attorney  in  disri>n- 
SSSf  street  opening  proceeding  were  worth 
$500,  with  no  showing  that  client  had  incurr<sl 
obligation  i4i  that  amount  held  insufficient  ta 
justify  allowance.— Id. 

Property  owner,  upon  discontinuance  of  street 
opening  proceeding,  held  merely  entitled  to 
disbursements  made  or  incurred,  -  aa4  not  to 
damages  from  the  discontinuance. — Id. 

(C)  Contracta. 
«=>358  (N.Y.Snp.)  Final  certificate  and  deter- 
mination of  engineer  in  charge  ot  construction 
work  held  not  binding,  on  contractor,  where  he 
erred  la  interpretation  of  law  applit^Ieto  the 
contract— Croton  Falls  Const  Co.  vl'City  of 
New  York,  154  N.  Y.  S.  76.  ' 

«s»360  (N.Y.Sup.)  Stipulation  in  contract  for 
construction  of  reservoir  held  to  confer  on  the 
acting  chief  engineer  power  to  order  the  row 
struction  Of  work  ^thin  a  class  in  the  cua- 
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tract— Croton  Falla  Const  Ca  ▼.  City  ot  New 

York,  154  N.  Y.  S.  76. 

^=»366  (N.Y.Co.Ct.>  Where  a  contractor  with  a 
fire  district  abandoned  the  work,  the  fire  com- 
missioners coald  employ  one  to  finish  it  and 
obligate  the  district  in  any  sum  remaining  aft- 
er payment  for  specific  work  for  which  money 
was  specifically  appropriated. — American  Metal 
Ceiling  Co.  v.  New  Hyde  Park  Fire  Dist.,  154 
N.  Y.  S.  661. 

4s»373  (N.Y.Sup.)  Lumber  fnmished  a  contrac- 
tor with  a  city  for  a  rapid  transit  railroad,  and 
used  in  the  work,  is  within  the  mechanic's  lien 
statute,  but  lumber  used  for  building  offices 
and  other  temporary  structures  is  not.— Church 
E.  Gates  &  Co.  t.  Jno.  F.  Stevens  Const.  Co., 
154  N.  Y.  S.  605. 

A  claim  for  conduit  rods,  nsed  for  cleaning 
out  electrical  conduits  permanently  installed,  is 
within  the  statute.— Id. 

A  claim  for  dynamite  fuses  connecting  wires, 
and  batteries,  used  in  blasting  operations,  is 
within  the  statute.— Id. 

A  claim  for  builders'  hardware  and  similar 
supplies  is  within  the  statute,  except  that  used 
for  temporary  buildings,  for  repairs  to  plant, 
and  for  steam  drills.;— Id. 

A  claim  for  labor  and  materials  in  discon- 
necting permanent  gas  mains  and  furnishing 
and  installing  temporary  pipes  during  construc- 
tion of  the  railroad  is  within  the  statute. — Id. 

One  furnishing  materials  to  the  contractor  and 
filing  a  claim  for  lien  while  the  material  is  out- 
side of  the  state  held  entitled  to  a  lien.— Id. 
«s»373  (N.Y.Co.Ct.)  Where  the  contractor  with 
a  fire  district  had  been  paid,  when  he  abandoned 
the  contract,  all  that  he  was  entitled  to,  a  ma- 
terialman and  laborer  could  not  enforce  their 
lien  as  mechanic's  liens. — American  Metal  Ceil- 
ing Co.  T.  New  Hyde  Park  Fire  Dist.,  154  N. 
Y.  S.  661. 

Where  the  contractor  with  a  fire  district  had 
been  paid,  when  he  abandoned  the  work,  all  that 
he  was  entitled  to,  materialmen  and  laborers 
were  entitled  to  a  personal  judgm»it  against 
him.— Id. 

$s»374  (N.Y.Snp.)  Whether  a  contractor  was 
entitled  to  recover  for  certain  work  at  a  rate 
fixed  for  class  A  in  the  contract,  held  for  the 
Jury.— Croton  Falls  Const  Co.  ▼.  City  of  New 
York,  154  N.  Y.  S.  76. 

Whether  contractor  (or  constraction  of  reser- 
Toir  was  entitled  to  compensation  for  work 
within  class  B  of  the  contract  held  for  the 
jnry.— Id. 

Whether  a  contractor  was  entitled  to  an  al- 
lowance of.  a  specified  number  of  inches  on  all 
sides  of  stones  held  for  the  jnry. — Id. 
«=>376  (N.Y.Co.Ct.)  One  employed  by  commis- 
sioners of  a  fire  district  to  complete  a  contract 
abandoned  by  the  contractor  held  not  entitled 
to  a  personal  jndnaent  against  the  contractor, 
the  district,  or  the  commissioners. — American 
Metal  CeiUng  Co.  t.  New  Hyde  Park  Fire  Dist, 
154  N.  Y.  S.  661. 

.   CO)  Damaacea. 

«E3402  (N.T.SopO  The  award  of  the  board  6f 
assessors  nnder  Greater  New  York  Charter,  I 
951,  for  change  of  street  grade,  must  be  based 


on  the  testimony  taken  by  it— People  ex  reL 
Uvalde  Asphalt  Paving  Co.  v.  Seaman,  154  N. 
Y.  S.  539. 

Action  of  the  board  of  assessors  in  making 
award  nnder  Greater  New  York  Charter,  § 
951,  for  change  of  street  grade,  is  judicial,  and 
so  reviewable. — Id. 

The  review,  by  the  board  of  revision  of  as- 
sessments, of  the  award  by  the  board  of  asses- 
sors for  change  of  street  grade,  provided  by 
Greater  New  York  Charter,  §  9ol,  is  not  an 
appeal,  within  Code  Civ.  Proc.  §  2i22,  so  as 
to  prevent  review  by  certiorari. — Id. 

(B)   Aaseaamenta  for  Bemellts,  anil  Special 
Taxes. 

®=>495  (N.Y.Sup.)  Under  Rochester  City  Char- 
ter (Laws  1907,  c.  755)  |§  112,  191,  203,  held, 
that  common  council's  apportionment  of  assess- 
ments for  street  improvements  was  a  legislative 
matter,  not  subject  to  court's  review. — In  re 
Baldwin  St  in  City  of  Rodiester,  154  N.  Y. 
S.  728. 

XI.  USE  AND  REQITLAVIOTX  OF  PUB- 

UO   PLACES,  FROPEBTT, 

ANS   WORKS. 

(A)   Street*   and  Otlier   Fnblle  Waya. 

e=>657  (N.Y.Snp.)  The  Legislature  may  re- 
lease the  public  nght  In  streets  in  which  the 
city  has  no  fee,  and  provide  for  the  closing  there- 
of whenever  public  interest  requires. — Mc- 
Cutcheon  v.  Terminal  Station  Commission  of 
City  of  Buffalo,  154  N.  Y.  S.  711. 

Buffalo  terminal  station  commission,  created 
by  Laws  1911,  c.  842,  held  not  to  have  abused 
discretion  or  unduly  deprived  pnblic  of  rights 
by  closing  street  on  river  front  covered  by  docks, 
etc.— Id. 

®=3658  (N.Y.Sup.)  Where  the  fee  of  a  street 
or  highway  is  in  a  city,  the  city  holds  the  street 
in  trust  for  the  people  at  large. — McCutcheon  v. 
Terminal  Station  Oommission  of  City  of  Buffa- 
lo, 154  N.  Y.  S.  711. 

If  city  had  any  rights  in  so-called  street,  held, 
that  they  were  acquired  by  prescription,  and 
the  extent  of  the  easement  vras  governed  entire- 
ly by  the  extent  of  the  aser. — Id. 
®s>663  (N.Y.Sup.)  A  property  once  acquired 
for  street  purposes  may  have  added  burdens 
and  limitations  placed  thereon,  even  though 
private  detriment  to  abutting  owners  results. 
—Hall  V.  House  of  St  Giles  the  Cripple,  154 
N.  Y.  S.  96. 

«=>666  (N.Y.Sup.)  Laws  1868,  c.  631,  prohibit- 
ing the  establishment  of  certain  offensive  busi- 
nesses, does  not  include  a  hospital  for  crippled 
children.— Hall  v.  House  of  St  Gileg  the  Crip- 
ple, 154  N.  Y.  S.  96. 

«=>67l  (N.Y.Sup.)  It  is  unlawful  to  unreason- 
ably obstruct  a  street,  and  an  adjoining  owner 
or  leasee,  suffering  injury  therenom,  may  ob- 
tain relief  in  eqnity  against  the  obstructor. — 
Politis  V.  Times  Square  Imp.  Co.,  154  N.  Y.  S. 
466. 

®=9680,  681  (N.Y.)  The  title  to  the  streets  of 
the  city  of  New  York  rests  in  the  municipality 
as  trustee  for  the  public,  and  no  grant  or  per- 
mission can  be  legally  given  that  will  inter- 
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fere  with  their  use  b/  the  public. — Acme  Risalty 
Go.  V.  Schinasi,  109  N.  B.  577,  215  N.  Y.  495. 
<S=>680,  68r  (N.T.Sup.)  Buffalo  terminal  station 
commission,  under  Laws  1911,  c.  842,  held  au- 
thorized to  provide  for  additional  track  in  street 
at  grade,  and  for  the  continuance  of  a  track 
across  another  street  at  grade. — McCutcheon  v. 
Terminal  Station  Commission  of  City  of  Buffa- 
lo, 154  N.  Y.  S.  711. 

Buffalo  terminal  station  commisrion,  under 
Laws  1911,  c.  842,  held  not  to  have  exceeded  au- 
thority with  respect  to  removal  of  water  main 
from  street  to  land  owned  by  railroad. — Id. 
<g=>690  (N.y.)  Under  New  York  City  Charter, 
^  50,  Building  Code,  |  73,  authorizing  the  pro- 
jection of  certain  structures  beyond  the  build- 
ing line,  held  revocable,  so  that,  when  deemed 
necessary,  such  structures  may  be  ordered  to 
be  removed.— Acme  Realty  Co.  v.  Schinasi,  109 
N,  E..677,  215  N.  Y.  495. 

«S9705  (N.Y.Sup.)  That  a  pedestrian  is  wall»' 
ing  on  the  macadam  instead  of  on  a  side  path 
will  not  relieve  an  automobile  driver  from  his 
duty  to  exercise  reasonable  care. — Onecco  ▼. 
Pederson,  154  N.  Y.  S.  12. 

«=>705  (N.Y.Sup.)  Owner  of  automobile,  per- 
mitting his  16  year  old  son  to  operate  it  in 
violation  of  Highway  Law,  §  282,  subd.  2,  as 
added  by  Laws  1910,  c.  374,  held  a  party  to  the 
violation  of  the  statute,  who  might  be  held  liable 
for  son's  negligence  and  consequent  injury  to 
plaintiff.— Schultz  y.  Morrison,  154  N.  Y.  S. 
257. 

Under  Highway  Law,  {  282,  subd.  2,  and 
section  289,  subd.  4,  as  added  by  Laws  1910,  c. 
374,  held,  that  chauffeur's  license  to  person  of 
16  was  void,  emd  that  his  presence  in  automo- 
bile operated  by  defendant's  son  in  violation  of 
subdivision  2  did  not  relieve  defendant  from 
liability  for  negligent  injuiy  to  third  person. 
— id. 

4=9706  (N.Y.Sup.)  In  a  pedestrian's  action  for 
injuries  from  being  struck  by  an  automobile, 
held,  that  the  que8ti<»iB  of  negligence  and  con- 
tributory negligence  were  for  the  Jury.-^}necco 
V.  Pederson,  154  N.  Y.  S.  12. 

«=3706  (N.Y.Sup.)  The  fact  that  the  automo- 
bile which  collided  with  plaintiff's  taxicab  be- 
longed to  defendant  raised  a  presumption  that 
it  was  in  use  for  defendant's  benefit  and  on 
his  own  account — Schreiber  v.  Matlack,  154  N. 
Y.  S.  109. 

«=>706  (N.Y.Sup.)  In  an  aption  for  injuries 
to  plaintiff's  motorcycle  in  collision  with  de- 
fendant's automobile,  evidence  held  insufficient 
to  sustain  defendant's  liability  on  the  point 
that  its  car  was  the  one  in  collision. — Nemzer 
V.  Newkirk  Ave.  Automobile  Ca,  154  N,  Y. 
S.  117. 

<C;>  Pablte    Batldinata,    Parica,    and    Other 
Public  Plaeea   and  Proyertr. 

«E97I9  (N.Y.Sup.)  Greater  New  York  Charter, 
J{  419,  420,  relating  to  advertising  for  contract 
work  exceeding  fl,000,  does  not  relate  to 
leases  by  the  dock  department. — City  of  New 
York  ▼.  Union  News  Co.,  154  N.  Y.  S.  638. 

Though  Greater  New  York  Charter,  it  410, 
420,  applies  to  auction  sale  by  dock  department 
of  a  privilege,  the  right  reserved  to  reject  any 


and  all  bids  mnst  be  exercised  before  aoeeptamce. 
-Id. 

Evidence  held  to  justify  a  finding  that  a  bid 
at  an  auction  sale  by  the  New  York  City  dock 
department  of  a  privilege  was  unconditionally 
accepted.— Id. 

Commissioner  of  docks  of  New  York  City 
must  let  a  privilege  at  the  expiration  of  a  tem- 
porary lease  therefor,  at  auction  sale  on  adver- 
tisement or  on  consent  of  commissioners  of  the 
sinking  fund. — Id. 

Where  a  lease  of  a  privilege  at  a  ferry  ter- 
minal in  New  York  City  was  a  temporary  per- 
mit, subject  to  the  pleasure  of  the  dock  commis- 
sioner, tJie  holding  was  at  wilL— Id. 

Zn.  TORTS. 

(C)  Defect!  or  Obstrnetlona  In  8tre«ta  and 
Otber  Public  'Waya. 

<S=»77I  (N.Y.Sup.)  The   liability   of  a   mania- 

fiality  for  injuries  to  pedestrians  by  the  aocumu- 
ation  of  ice  on  a  sidewalk  bordering  lands 
which  it  owns  is  the  same  aa  that  of  any  pri- 
vate lot  owner. — Ryan  t.  C^ty  of  Schenectady, 
154  N.  Y.  S.  880. 

«=»800  (N.Y.)  That  a  city  did  not  light  a 
bridge  under  which  a  railroad  ran  held  not  the 
proximate  cause  of  injury  to  automobile  collid- 
ing with  center  truss.— Gaines  v.  Cite  of  New 
York,  109  N.  B.  594.  215  N.  Y.  533. 
«=>805  (N.Y.Sup.)  Where  a  hole  near  the 
curbing  was  covered  by  a  stone,  a  pedestrian 
was  not  guilty  of  contributory  negligence  in 
stepping  upon  the  st<me,  which  gave  way. — 
Mortagna  y.  Aztec  Asphalt  Co.,  154  N.  Y.  & 
184. 

«=>808  (N.Y.Sup.)  One  maintaining  cellar 
doors  extending  into  a  sidewalk  pursuant  to  a 
permit  from  a  city  held  to  maintain  a  nuaiance, 
where  the  doors  have  become  defective^  cana- 
ing  injury  to  a  pedestrian  stepping  on  them. — 
Hartman  y.  Lowenstein,  154  N.  T.  8.  205. 
«=>808  (N.Y.Sup.)  Under  Second  Class  Cities 
Law,  {  92,  a  peoestrian,  injured  by  slipping  on 
ice  on  sidewalk  passively  allowed  to  accumulate 
by  the  adjoining  owner,  had  no  right  of  action 
against  such  owner. — Ryan  v.  City  of  Schenecta- 
dy, 154  N.  Y.  S.  880. 

®=>809  (N.Y.Sup.)  A  contracting  company  k«W 
not  liable  for  damages  from  the  bursting  of  a 
water  main,  unless  the  main  was  broken  by 
direct  impact,  due  to  the  blast,  or,  if  broken 
by  the  concussion,  unless  the  blast  was  neeli- 
gently  set  off. — Conwell  r.  Degnon  Contracting 
Co.,  154  N.  Y.  S.  182. 

«33809  (N.Y.Sup.)  One  maintaining  aa  ob- 
struction in  a  city  street  pursuant  to  a  city  per- 
mit in  conformity  therewith  held  not  liable  for 
Injury  caused  thereby.— Hartman  v.  Lowenstein, 
154  N.  Y.  S.  205. 

«=38I2  (N.Y.Sup.)  Under  Second  Class  Cities 
Law,  f  244,  plaintiff,  suing  defendant  munici- 
pality  for  injuries  received  an  icy  sidewalk  bor- 
dering city's  land,  who  only  -filed  an  -  unverified 
notice  of  intention  to  sue  with  city  derk  and 
corporation  couusel,  had  no  cause  of  action. — 
Ryan  v.  City  of  Schenectady,  154  N.  Y.  S.  890. 
Under  Second  Class  Cities  Law,  \  244,  previ- 
ous notice  to  commissioner  of  public  works  by 
one  injured  through  snow  or  ice  on  sidewalk 
is  an  essential  part  ot  the  cause  of  actiMi.— Id. 
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«s>8l9  (N.T.Snp.)  BVid«nce,  In  an  action  { 
against  a  contracting  company,  engage^  in. lay- 
ing a  water  main,  for  damages  due  to  the  bant- 
ing of  an  existing  main  in  conaeqaence  of  a 
blast,  held  to  show  tliat  the  break  was  dae  to 
concDssion,  and  not  to  a  rock  being  cast  againat 
the  pipe  by  the  blast — Conwell  t.  Degnon  Con- 
tracting Co.,  164  N.  Y.  S.  182. 

Evidence  that  a  contracting  company,  engag- 
ed in  laying  a  water  main,  shot  off  a  blast 
within  3^  feet  of  a  low-preasure  main  without 
abutting  off  the  water,  heti  inanffident  to  diarge 
the .  company  with  liability  for  damages  to 
property  from  the  bursting  of  the  existing  main. 
-Id. 

|©=»8I9  (N.Y.Sup.)  In  an  action  for  injury  to 
a  pedestrian  by  the  fall  of  a  curbstone  being 
lifted  from  a  flat  car,  evidence  held  to  show 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence and  that  there  was  no  actionable  negh- 
Kence  on  defoidant's  part.— McGuinneaa  r. 
Uodgers-ft  Hagerty.  154  n7t.  S.  385. 

(D)  Defeeta    or    Obatrnotlons    tn    Sewers, 
Drsinii.  aad  WKtcr  Cenrses. 

S=9838  (N.T.Sup.)  A  municipal  corporation  is 
liable  in  damage*  to-  a  riparian  owner  for  the 
pollution  of  a  stream  by  its  sewage,  the  same 
as  a  private  individual  would  be. — Luther  v. 
Village  of  Batavia,  154  N.  Y.  S.  784. 
8=3838  (N.Y.Sup.)  A  municipality  held  not  en- 
titled, under  Public  Health  Law,  .{  76,  or  Act 
Cong.  March  8,  1899,  §  13,  to  discharge  impuri- 
ties from  its  filtration  plant  into  a  navigable 
river.— Western  New  York  Water  Co.  v.  City 
>f  Niagara  Folia,  154  N.  Y.  S.  1046. 
e=>846  (N.Y.Sup.)  A  municipal  corporation  can 
)e  enjoined  from  polluting  a  stream  by  sewage, 
:he  same  as  a  private  individual,  and  its  oiB- 
H;rs  responsible  for  riolating  such  injunction 
:an  be  punished  for  contempt.— Luther  v.  Vil- 
age  of  Batavia;  164  N.  Y.  S.  784. 

JJLO  JOSBT,  SECURITIES,  Axn 
TAXATIOir. 

A)  Po-vrer  to  laonr  Indebtedneaa  knd  Bz- 

yendltnrea. 

3=»87l  (N.Y.Snp.)  Whether  or  not  city  owns 
ee  in  streets,  held,  that  it  has  no  property  right, 
vitbin  Const'  art  8,  f  10,  as  to  gtving  property 
n  aid  of  individual  or- corporation. — McCutche- 
in  V.  Terminal  Station  Commission  of  City  of 
ittSalo,  154  N.  Y.  S.  711. 

B)  AdatlMtatratlom  la  Cteaeral,  A»prop<rl> 

Ktlona,  'Warranta,  and  Fayment. 

{=»887  (N.Y.Co.Ct)  A  fire  district,  which  rais- 
d  by  sale  of  bonds  a  specified  sum  for  specified 
inrposes,  created  a  funded  debt  within  General 
Municipal  Law,  {  6.— American  -Metal  Ceiling 
:o.  V.  New  Hyde  Park  Fire  Diet..  154  N.  Y. 
S.  661.  .     . 

!=9892  (N.Y.Co.Ct)  Money  appropriated  by  a 
aunicipal  corporation  for  a  specific  purpose  is 
eemed  to  remain  in  the  treasury  applicable  to 
t,  though- diverted  to  other 'purposes.— Amer- 
;an  Metal  Ceiling  Co.  v.  New  Hyde  Park  Fire 
:)iat.,  154  N.  Y.  S.  661. 


'(D)  Taxes  and  Other  lleveane,  aad  AppU« 
eatloK  Thereof. 

«=»957  (N.Y.Sup.)  Laws  1909,  c.  S84,  amend- 
ing the  Buffalo  City  Charter,  to  provide  by  sec- 
tion 115f  that  in  an  action  to  recover  on  tax 
certificate  no  certificate  shoald  be  deemed  in- 
valid on  account  of  any'  irregularity  not  caus- 
ing actual  damage,  or  any  omission  in  the  de- 
scription of  the  property  assessed,  ^id  consti- 
tutional.—Cary  V.  H^tch.  154  N.  Y.  S.  759. 
«»972  (N.Y.Snp.)  Under  Buffalo  City  Char- 
ter, t  136,  an  assessment  made  to  the  persons 
appearing  to  b«  owners  under  tax  deeds  open  to 
the  inspection  of  the  assessors  held  snffident— 
Cary  v.  Hatch,  164  N,  Y.  S.  769. 

Description  of  propertr  assessed  and  sold  by 
frontage  and  d^th  held  sufficient,  and  also 
sufficient  under  Laws  1909,  c.  384,  {  115f, 
amending  Buffalo  City  Charter.- Id. 
<&=»980  (N.Y.Sup.)  Failure  of  public  officers  to 
comply  strictly  with  directory  provisions  of 
statute  in  proceedings  to  tranafer  a  tax  lien 
created  by  Greater  New  York  Charter,  §  1035, 
added  by  Laws  1908,  c.  490,  and  amended  by 
Laws  1911,  c.  65,  held  not  to  invalidate  the 
sale.— City  of  New  York  ▼.  Appleby,  164  N.  Y. 
S.  85   93. 

Under  Greater  New  York  Charter,  i  1030, 
added  by  Laws  1908,  c.  490,  a  tax  lien  trans- 
ferred held  valid,  although  property  was  de- 
scribed as  lot  17,  block  665,  section  3,  in  the 
borough  of  Manhattan,  without  stating  that 
the  reference  was  to  the  tax  map.— Id. 

It  was  no  objection  to  the  validity  of  a  tax 
lien  transferred  and  sought  to  be  foreclosed 
under  Greater  New  York  Charter,  (  -1035,  add- 
ed by  Laws  1908,  c.  490,  that  the  amount  of 
the  tax  was  set  down  in  the  sixth  column  of  the 
assessment  roll,  instead  of  the  fifth,  as  required 
by  statute.— Id. 

In  proceeding  under  Greater  New  York  Char- 
ter, {  1035,  added  by  Laws  1908,  c.  490,  to  fore- 
close a  transferred  tax  lien,  it  was  no  defense 
that  the  lien  had  been  based  on  the  assump- 
tion that  a  bulkhead  was  on  the  land,  when 
such  was  not  the  case. — Id. 

In  proceeding  under  Greater  New  York  Char- 
ter, {  1035,  added  by  Laws  1908,  c.  490,  to 
foreclose  a 'transferred  tax  lien,  it  was  no  de- 
fense that  property  not  belonging  to  the  de- 
fendants was  mcluded  in  the  lands  assessed. 
—Id. 

Publication  in  the  City  Record  alone  of  no- 
tice of  the  sale  of  a  tax  lien  on  realty  situated 
in  the  borough  of  Manhattan  held  a  valid  step 
in  the  sale,  under  Greater  New  York  Charter, 
if  1027,  1626.— Id. 

The  pendency  of  condemnation  proceedings 
on  the  part  of  the  city  of  New  York  against 
the  land  dssessed  was  no  defense  to  a  proceed- 
ing under  Greater  New  York  Charter,  |  1036, 
added  by  Laws  1908,  c.  400,  to  foreclose  a  tax 
lien '-on  such  land. — fa. 

The  fact  that  the  city  of  New  York,  which 
was  seeking,  under  Greater  New  York  Charter, 
§  1035,  added  by  Laws  1908,  c.  400,  to  foreclose 
a  transferred  tax  lien  on  certain  realty,  had 
trespassed  on  such  property,  was  no  defense. 
-Id. 

In  proceeding  by  city  of  New  York,  under 
Greater  Ney  York  Charter,  fi  J035,  added  by 
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Laws  1908,  c.  490,  to  foreclose  ».■  tax  lien  coy- 
ering  a  number  of  assessments,  inralidit;  of 
some  of  such  assessments  held  not  a  ground  for 
denial  of  foreclosure. — Id. 

^s>9S0  (N.Y.Sup.)  In  an  action  under  Laws 
1909,  c.  384,  {S  115a,  115f,  amending  Buffalo 
C:ty  Charter,  to  recover  on  a  certificate  of  tax 
sale,  failure  of  city  assessors  to  make  oath  to 
and  certify  assessment  roll  held  a  mere  omis- 
sion, within  section  115f,  not  invalidatin?  the 
tax  sale.— Gary  v.  Hatch,  154  N.  Y.  S.  759. 

Defendant,  whose  assignor  in  bis  answer  elect- 
ed to  recover  his  money  back,  instead  of  taking 
a.  conveyance,  held  estopped  from  claiming  as 
against  the  plaintiff. — Id. 

Defendant,  whose  advice  aa  to  the  legality  of 
the  assessment  did  not  foresee  the  remedy  there- 
by created,  held  not  to  have  suffered  actnal  in- 
jury.— Id. 

(E)   Rlschtu    and    Reaiedlea    of    Tszparer«> 

<S=>990  (N.Y.Sup.)  Under  Code  Civ.  Proc  § 
1925,  and  General  Municipal  Law,  §  51,  taxpay- 
«r's  action  held  to  lie  to  test  validity  of  plans 
and  contract  by  terminal  stRtion  commission 
under  Laws  1911,  c  842. — McCutcheon  v.  Term- 
inal Station  Commission  of  City  of  Buffalo,  154 
N.  Y.  S.  711. 

<8=»996  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S 
1925,  and  General  Municipal  Law,  f  51,  a 
taxpayer  may  sue  to  restrain  waste  of  or  injury 
to  property  of  a  municipality. — McBride  v.  Ash- 
ley, 154  N.  Y.  S.  1010. 

A  taxpayer's  statutory  action  to  restrain  an 
officer  of  a  municipal  corporation  from  wasting 
its  property  or  actinx  illegally  lies  only  to  re- 
strain illesal,  wrongful  or  dishonest  official  acta, 
and  not  to  control  municipal  officers  and  boards, 
within  the  limits  of  their  discretion,  by  judicial 
supervision  of  the  wisdom  of  their  decisions. 
—Id. 

€=>I000  (N.Y.Sup.)  In  taxpayer's  action,  objec- 
tion to  placing  in  street  of  pier  to  support  over- 
head railroad  tracks  under  terminal  plans,  pur^ 
suant  to  I.AWS  1911,  c.  842,  held  not  reviewable. 
—McCutcheon  v.  Terminal  Station  Commission 
of  City  of  Buffalo,  154  N.  Y.  S.  711. 

XV.   ACTIONB. 

«=>I02I,  1022  (N.Y.Sup.)  Service  of  typewrit- 
ten paper,  with  typewritten  signature,  and  with- 
out venue,  held  not  a  sufficient  compliance  with 
New  York  City  Charter,  S  261,  requiring  veri- 
fied statement  showing  property  damaged.— Wes- 
ley v.  City  of  New  York,  154  N.  Y.  S,  461. 

MUNICIPAL  COURTS. 

See  Courts,  «s>189,  190. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=s»712-805. 

NAMES. 

See  Good  Will ;  Trade-Marks  and  Trade-Names. 

NATIONAL  BANKS. 

See  Banks  and  Banking.  «=>263. 


NAVIGABLE  WATERS. 

See  Bminent  Domain,  ^384;    Municipal  Cor- 
^rations,     ^=>838;      Waters     and     Water 

Courses. 

Z.  SIGHTS  OF  PVBUO. 

<S=320  (N.Y.)  Grant  to  a  railroad  to  construet 
across  navigable  waters  bridges,  so  as  not  to 
impair  the  usefulness  of  the  waters,  is  snbjeet 
to  the  public  easement  of  navigation. — People 
ex  rel.  Harlem  River  A  P.  C.  R.  Ca  v.  State 
Board  of  Tax  Com'rs,  109  N.  £.  569.  216  N.  Y. 
507. 

n.   LANDS   UITDEB  WATER. 

«s»37  (N.Y.Sup.)  Const.  1777,  i  36.  annnDing  ' 
British  grants  made  after  October  14,  1775,  ap- 
plies to  the  bed  of  the  Mohawk  river  opposite 
Dutch  grants,  or  to  that  part  thereof  never  i 
granted  by  any  authority.— Danes  v.  State,  154 
N.  Y.  S.  1089;  City  of  Amsterdam  v.  W.  N. 
Carpenter  Co.,  Id.  1092. 


III. 


RIPARIAN  ANB  LITTORAI. 
RIGHTS. 


«=»40  (N.Y.Sup.)  Where  a  riparian  proprietor 
cannot  protect  his  rights  without  multiplicity 
of  suits,  or  there  is  dan^r  that  a  wrongful  use 
will  ripen  into  a  prescriptive  right,  equity  will 
afford  injunctive  relief. — Western  New  York 
Water  Co.  v.  City  of  Niagara  Falls,  154  N.  Y. 
S.  1046. 

The  acts  of  the  defendant  manicipalit7,  in 
washing  the  offensive  matter  from  its  filter  beds 
into  the  stream  just  beyond  the  intake  of  the 
plaintiff  water  company,  held  continuinc  tres- 
passes, wliich  would  be  enjoined. — ^Id. 

NECESSARIES. 

See  Husband  and  Wife,  «=9l9. 

NEGLIGENCE. 

See  Animals,  <fr=>74 ;  Bailment,  ^=»14  ;  Banks 
and  Banking,  $=>301 ;  Carriers,  ^=»31S- 
373;  Charities,  «s>45;  Gorporatioaa.  «=> 
310-321;  Death;  Landlord  and  Tenant.  ®9 
164-169;  Master  and  Servant,  «=s>S7-332: 
Municipal  Corporations,  €=>705,  706,  771- 
846;  Parent  and  ChUd,  ie=>13;  States,  «=> 
112 ;   SUeet  Bailroads. 

I.  ACTS  OR  OMISSIONS  CONSTmTT- 
INO   NEGX.IOENCE. 

<0)  o« 


KHd  other  Strnotarea. 


«=944  (N.Y.Sup.)  That  plaintiff  was  injured  in 
leaving  the  dressing  room  in  defendant's  store, 
when  a  rubber  mat  lying  unfastened  on  tbr 
marble  floor  slipped,  does  not  show  defendant's 
negligence. — Rosen-Steinsits  v.  Wanamaker.  154 
N.  Y.  S.  262. 

IV.  ACTIONS. 

(A)   RlKht  of  Action,  Parties,  Prellaslamrr 
ProeeedlBKS.  and  Pleading. 

^=»l  1 1  (N.Y.Sup.)  A  complaint  in  an  action  for 
negligence  causing  personal  injury  must  allege 
that  defendant's  negligence  was  Hub  causa  of 
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tbe  accident— Hartman  t.  Lowensteiii,  154  N. 
y.  S.  205. 

«=>II3  (N.Y.Snp.)  A  complaint  in  an  action 
for  negligence  causing  personal  injury  must 
allege  that  plaintiff  was  free  from  contribo' 
tory  negligence.— Hartman  v.  Itowenstein.  154 
N.  Y.  S.  205. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes., 

NEW  PROMISE. 

See  Limitation  of  Actions,  $=»148k 

NEW  TRIAL 

See  Appeal,  «s>1171-1178 ;  Criminal  Law,  «=> 
914-959. 

n.  ORoniTDS. 

(D)  Dta«iialMeation   or   MiaeoaAnet   a<  or 
AScottSK  Jiiry. 

^=342  (N.T.Sup.)  That  a  juror,  yrhen  examined 
before  acceptance,  had  forgotten  there  had  been 
a  previous  nonsuit  in  the  case,  answering  he 
knew  nothing  about  It  held,  under  the  circum- 
stances, not  gronnd  for  an  order  setting  aside 
verdict— Perry  t.  New  Tork  Cent  &  H.  B.  R. 
Co.,  154  N.  Y.  S.  736. 

«=»53  (N.Y.Sup.)  Failure  of  plaintiff  to  object 
to  demeanor  of  juror  at  trial  tending  to  show 
interest  and  disqualification  held  to  preclude  her 
from  objecting  to  the  verdict  on  the  ground  of 
dlsqualincation. — Perry  v.  New  York  Cent  & 
iCSi.  R.  Co.,  154  N.  Y.  S.  736. 

(F)   Verdlet  or  Flndlncs  Comtrary-  to  I<air 
or   Evldeaco. 

^s>7l  (N.Y.Sup.)  A  verdict  on  sharply  con- 
flicting evidence,  rendered  under  a  fair  charge, 
cannot  be  set  aside,  and  a  new  trial  ordered, 
in  tbe  absence  of  reversible  ern>r  on  trial  or 
prejudice  of  the  jury. — Gombert  v.  Schane,  154 
it.  Y.  S.  114. 

^=375  fN.Y'.Sup.)  A  verdict  for  ptaintiff,  in  a 
personal  injury  case,  will  not  be  set  aside  as 
inadequate,  unless  the  inadequaCT  is  shocking. — 
Gnecco  v.  Pederson,  154  N.  X.  S.  12. 
^=378  (N.Y.Sup.)  A  fourth  verdict  for  plain- 
tiff will  not  be  set  aside  as  against  the  evidence, 
unless  clearly  wrong. — Gnecco  v.  Pederson,  154 
N.  Y,  S.  12. 

nX.  PBOOEEPCTOg  TO   FROOURE 
NEW  TRXAIk 

«s>(l9  (N.Y.Sup.)  Where  plaintiff  elicited 
facts  from  juror  tending  to  impeach  verdict 
December  12,  1912,  and  did  not  notice  her  mo- 
tion for  new  trial  until  April  25,  1913,  there 
being  no  excuse  for  tbe  delay,  the  motion 
should  have  been  denied  for  laches. — Perry  v. 
New  York  Cent  &  H.  B.  R.  Co.,  164  N.  Y.  8. 
736. 

4=9 143  (N.T.Sop^  The  verdict  may  not  be  im- 
peached by  proof  of  declarations  of  jurors  as  to 
the  jury's  misconduct. — Perry  v.  New  York 
Cent  *  H.  R.  R,  Co.,  164  N.  T,.  S.  73a 


«=>I59  (N.Y.Snp.)  That  both  parties  are  dis- 
satisfied with  a  verdict  and  move  to  set  same 
aside  does  not  authorize  the  court  to  grant  the 
motion.— Gnecco  v.  Pederson,  164  N.  Y.  S.  12. 

NOTARIES. 

9=»4  (N.Y.Sup.)  A  notary,  desiring  to  act  in  a 
second  county,  may  do  so  under  Executive  Law, 
{  102,  upon  sending  his  signature  on  a  certifi- 
cate of  the  clerk  of  the  county  wherein  it  was 
filed,  together  with  the  fee,  and  need  not  appear 
personally  and  inscribe  his  signature  in  the 
book. — People  ex  rel.  Horsey  v,  Ganly,  154  N. 
Y.  S.  371. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Bankruptcy,  «=s>425,-  Banks  and  Banking, 
«=s>314;  Bills  and  Notes.  <3=>345 ;  Carriers, 
^=>159;  Contracts,  «=:i>277;  Gifts;  Insur- 
ance, 9=^354;  Intoxicating  Liquors,  9=>71; 
Landlord  and  Tenant  ^=>Sb,  120,  190 ;  Ma»- 
ter  and  Servant  <8=>101,  102,  204,  252 ;  Mort- 
gages, 4=»154,  174;  Municipal  (Corporations, 
«s>8l2;  Officers,  «s»72;  Principal  and 
Agent,  «=»260^ ;  Railroads,  «s>75;  Sales, 
«=>285 ;  Taxation,  <l=»701,  784 ;  Vendor  and 
Purchaser,  «=>231-244. 

NUISANCE. 

See  Landlord  and  Tenant,  <s>170;  Municipal 
Corporations,  i8=»838,  846;  Railroads,  «=» 
94,  222. 

X.     PRIVATE   innSAMOES. 

(A)  Hatare  of  lalarr,  and  IjtabiUtx  There- 
for. 

^=>3  (N.Y.Sup.)  A  hospital  of  gracious  design, 
with  modem  equipment  and  a  nig:h  personnel, 
erected  for  the  care  of  crippled  children,  is  not 
a  nuisance  per  se. — Hall  v.  House  of  St.  Giles 
the  Cripple,  154  N.  Y.  S.  96. 
0s>5  (N.Y.Sup.)  A  person  cannot  make  an  un- 
reasonable use  of  his  own  premises,  to  the 
material  injury  of  his  neighbor,  if  thereby  his 
neighbor's  enjoyment  of  his  life  and  property 
is  materially  lessened. — Pawlowicz  y.  American 
Locomotive  Co.,  154  N.  Y.  S.  768. 

(O)  Abatemeat   aad    laJaaetloB. 

®=>33  (N.Y.Sup.)  In  an  action  to  enjoin  the  op- 
eration of  a  forge,  and  for  damages,  held,  that 
the  burden  was  on  plaintiffs  to  show,  not  only 
damages,  but  that  defendant's  use  of  its  prem- 
ises, was  unreasonable. — ^Pawlowicz  v.  Ameri- 
can Locomotive  Co..  154  N.  Y.  S.  768. 

Evidence  '  held  insufficient  to  show  that  de- 
fendant's operation  of  a  drop  forge  shop  con- 
stituted an  unreasonable  use  of  its  property. 
— Id. 

©=34  (N.Y.Sup.)  Whether  a  person's  use  of  his 
own  property  is  reasonable,  with  reference  to 
another's  right  to  enjoyment  of  his  own  prop- 
erty, is  ordinarily  a  question  of  fact  depend- 
ent on  the  particular  case.— Pawlowicz  v.  Amer- 
ican Locomotive  Co.,  154  N.  Y.  S.  768. 
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(D)  AetloB>  tor  Damaare*. 

4s>49  (N.Y.Snp.)  Bvidenoe,  in  an  action  for 
damages  to  plaintiffs'  premises  from  the  opera- 
tion of  a  drop  forRe  shop  by  defendant  on  its 
premises,  held  to  show  that  the  damages  were 
not  due  to  the  operation  of  the  forae. — ^Pawlo- 
wicz  T.  American  LocomotiTe  Oo.,  164  N.  T,  S. 
768. 

<8s>50  (N.T.Sup.)  The  measnre  of  damages  for 
injnrjr  to  property,  from  the  nse  made  of  an- 
ptber's  property  in  the  vicinity,  is  the  loss  or 
injury  to  the  usable  value  of  the  property.^ 
PawlowicK  V.  American  liocomotlra  Oo^  154 
N.  Y.  S.  768, 


OATH. 


See  Jury,  «=9l48. 


OBJECTIONS. 

See  New  Trial,  <»=>53;   Trial,  i»=>317. 

OFFICERS. 

See  Attorney  General;  Banks  and  Banking, 
«=»17,  314  ;  Clerks  of  Courts ;  Constitution- 
al Law,  «=»62,  275:  Corporations,  «s>308- 
432;  Counties,  «=»137;  Elections,  «s»121; 
Uigfaways;  Injunction,  $=374;  Insurance, 
<S=>314;  Mandamus,  ®=>7e,  154-168;  Mu- 
nicipal Corporations,  ®s>186-220;  Notaries; 
Quo  Warranto:  Railroads,  <&=>97,  99;  Re- 
ceivers; Schools  and  School  Districts,  $=> 
73-111. 

I.  APPOIHTMENT,  OTJAMTIPATIOIT, 
Ain>  TENURE. 
(B)  Apvolmtmemt. 

$=3 1 1  (N.T.)  A  transfer  of  one  from  the  posi- 
tion of  stenographer  and  private  secretary  of 
the  district  attorney  to  a  vacant  clerical  posi- 
tion in  the  same  office  at  the  same  salary,  held 
not  a  "promotion"  .within  rule  14  of  the  state 
civif  service  commission,  which  is  based  on 
Civil  Service  Law,  j  16,  requiring  competitive 
examinations  in  cases  of  promotion. — People 
ex  rel.  Rudd  v.  Cropsey,  109  N.  E.  650,  215  N. 
Y.  451. 

«=»!!  (N.Y.Sup.)  Under  Civil  Service  Law,  t 
15,  subd.  2,  relator,  who  was  appointed  legal 
examiner  for  the  comptroller  of  the  state  with- 
out examination,  held  not  to  come  within  the 
competitive  class,  though  his  position  ordinarily 
did  so.— People  ex  reL  Uosenthal  v.  Travis,  154 
N.  Y.  S.  403: 

(G)   RoiKnattOB,  flaspenslon,  or  RemoTal. 

«s»e8  (N.Y.Sup.)  A  Spanish  War  veteran,  dis- 
charged for  lack  of  funds  when  in  the  com- 
missioner's judgment  a  reduction  of  the  force 
was  necessary,  was  not  entitled  to  any  prefer- 
ence in  retention,  and  'the  placing  of  his  name 
upon  the  preferred  eligible  list  was  all  that  he 
could  demand.— Petty  v.  Kracke,  154  N.  Y.  S. 
294. 

4s>7l  (N.Y.Sup.)  Heads  of  state  departments 
may  remove  officers  appointed  under  the  Civil 
Service  Law,  where  owing  to  a  reorganization - 
there  are  no  duties  for  them  to  perform  and  no 


compensation  for  such  office  has  been  torovlded. 
— Peoole  ex  rel.  Rosenthal  v.  Travis,  154  N.  Y. 

«s>72  (N.Y.Sup^  Relator,  who  bad  been  ap- 
pointed without  examination,  on  beinc  remoTM 
because  his  office  had  become  a  ainecore,  is  not 
entitled  to  notice  to  afford  him  an  opportunity 
to  protest— People  ex  rel.  Rosenthal  t.  Travii. 
154  N.  Y.  S.  408. 

OPEN  AND  CLOSE. 

See  THal,  «=»£5. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «s»44&-475;  Evidence^  «=> 
647-671. 

OPTIONS. 

See  landlord  and  Tenant,  9=>8ak 


ORDERS. 


See  Seferenoe. 


ORDINANCES. 

See  Manidpal  Corporations,  4s>122> 

PARENT  AND  CHILD. 

See  Infants. 

<S=>I3  (N.Y.Snp.)  A  parent  is  not  liable  for  the 
torts  of  the  chUd,  thongh  he  may  become  liable 
for  an  injury  caused  by  the  child,  where  Us  own 
negligence  made  it  poasible  for  the  diild  to 
cause  such  injury,  and  probable  that  he  would 
do  so.— SchulU  T.  Moriiaon.  164  N.  Y.  S.  257. 


PARKS. 


See  Dedication. 


PAROL  EVIDENCE. 

See  Evidence,  «s»390-441. 

PARTIES. 

See  Bills  and  Notes,  «=>254;  Evidence,  «=> 
222,  418;  EScecudon.  «=9361;  Fraudulent 
Conveyances,  4=9231;  Judgment,  ^9707: 
Landlord  and  Tenant,  «=9l67,  217;  Parti- 
tion, «s»46;  Schools  and  School  Districts. 
«s»lll:    Wills,  <8=>264,  434. 

PARTITION. 

H.  ACnOlTB  FOR  PARTZnoil. 

(B)  FroeeedlnK>    and   Relief. 

!8P?46.  (N.Y.Sup.)  The  buyer  of  the  unexpired 
term  of  lease  of  less  than  one  year  and  the  re- 
newal term  of  such  lease  held  a  necessary  par- 
ty in   partition. — Glaser  v.  Boms,  164  >^.   Y. 

PARTNERSHIP. 

See  JolBt.  Adtentntes  ;.  Toxatioti,  «3:«8aB. 
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AXD  ACOOITHTXHO. 

'<C)  DtatrlbntloB  aad   Seitlement  Between 
Partner*  and  Their  RepreaentrntWen. 

<s>3lt  (N.T.Sup.)  Agreement  between  part- 
ners that  on  death  of  either  the  entire  property 
of  the  firm  should  pass  to  the  survivor,  who 
should  pay  $9fi0,  held  to  preclude  widow  of 
deceased  partner  from  suing  in  eqnit:^  for  a 
general  accounting. — Warrin  t.  Warrin,  154 
N.  Y.  8.  468. 

Vm.   IJBCITBD  PARTIfEBSHXF. 

^s>349  (N.Y.Sup.)  Agreement  between  plain- 
tiff and  defendant  as  to  the  purchase,  sale,  and 
disposition  of  goods  on  a  joint  account,  each  to 
share  in  the  profits  and  losses,  held  a  ioint  ad- 
venture or  iunited  partnership. — Lobsitt  t.  B). 
Lissberger  Co.,  154  N.  Y.  S.  566. 
«==>376  (N.Y.Sup.)  An  action  in  equity  for  an 
accounting  is  an  appropriate  remedy  against  a 
party  to  a  joint  adventure,  or  limited  partner- 
ship, who  has  realised  profits  and  has  refused 
to  account.— Lobsita  v.  B.  Lissberger  Co.,  154 
N.  Y.  S,  656. 

PART  PERFORMANCL 

See  OcmtrtKts,  «s>319. 

PASSBOOKS. 

Sej»  Banks  and  Banking,  «=»301. 

PASSENGERS. 

See  Oairiers,  «=a234-378. 

PAYMENT. 

See  Accord  and  Satisfaction;  Banks  and  Bank- 
ing, «=>136,  139;  Insurance,  «3>606;  Sub- 
rogation; Tender. 

H.  APPUCATIOH. 

^=>4I  (N.Y.Sup.)  Depositors,  whose  wlthdrmw- 
ale,  after  liability  on  a  bond  to  secure  depositors 
bedime  fixed,  more  than  equaled  the  amount  of 
their  deposits  on  that  date,  cannot  share  ia, 
the  bond,  though  tiiey  made  numerous  subse- 
quent deposits,  as  the  court  would  apply  the 
payments  to  deposits  on  hand  when  Uability 
was  fixed. — ^Blederberg  y.  National  Surety  Co., 
154N.Y..S.  742. 

XV.  FI.X!AI>ma,  BVISEHOE.  TBIAIit 
AND   BEVIBW. 

^=373  (N.Y.Sup.)  In  an  action  for  the  reasona.- 
ble  value  of  goods  sold  and  delivered,  evidence 
held  insufficient  to  show  payment  by  die<^— 
tireenberg  t.  Eisenberg,  154  N.  Y.  &  118. 

PEDIGREL 

See  Evidence,'  «=>351. 

PENALTIES. 

See  Damages,  4=977,.  81 ;  Food,  «=»16. 


PERPETUITIES. 

4=s>2  (N.Y.Sup.)  Laws  of  this  state  held  not 
to  be  interposed  to  defeat  trusts  in  will  of  for- 
mer resident  of  this  state,  who  after  return- 
ing to  Germany  executed  a  will  containing 
trusts  valid  there.— StiegUtz  v.  Attorney  Gen- 
eral, 154  N.  Y.  S.  137. 

State  laws  as  to  trusts  and  accumulations 
held  not  to  affect  gift  for  foreign  charity  by 
citizen  or  resident  of  this  state,  if  the  will  is 
properly  executed  and  the  foreign  trustees  are 
competent  to  take  and  to  administer  the  trust. 
—Id. 

«=>S  (N.Y.Sup.)  A  trust  ex  malefldo  does  not 
arise,  where  it  is  not  absolutely  confined  to  two 
lives  in  being.— District  Nursing  Ass'n  of  Buf- 
falo V.  Koemer,  154  N.  Y.  S.  776. 

Whether  absolute  ownership  is  unlawfully 
soBi)ended  is  to  be  determined  from  what  may 
hapten  under  the  terms  of  the  will  at  the  tes- 
tator's death,  and  not  by  what  actually  does 
happen. — ^Id. 

«s>6  (N.Y.Sup.)  A  devise  of  a  life  estate,  with 
remainder  to  the  life  tenant's  issue,  and  in  the 
absence  of  issue  remainder  to  a  niece  and  neph- 
ews, if  thev  survived,  held  not  to  suspend  the 
power  of  alienation  for  more  than  two  Uvea  in 
being.— Brevoort  ▼.  Townsend,  154  N.  X.  S. 
1031. 

PERSONAL  INJURIES. 

See  Carriers,  9=»318-347;  Master  and  Serv- 
ant, «=>87-332 ;  Negligence;  States,  «=9ll2 ; 
Street  Bailroads. 

PHYSICIANS  AND  SURGEONS. 

See  Charities,  «=>45:  Deeds,  «=»172;  Evi- 
dence, «s>550;  Injunction,  «s»128;  Wit- 
nesses, «=>208. 

PLATFORMS. 

See  Master  and  Servant,  «s9l07. 

PLEADING. 

See  Appeal,  «=9888,  1090;  Bankruptcy,  «=9 
435;  Bills  and  Notes,  <8=>476;  Carriers,  «=> 
162:  Contracts,  «=>3^  335;  Corporations, 
«=9320;  Courts,  «=»189j  Damages,  «=»157, 
159;  Discovery,  «=»37;  Fraud,  <S=)41; 
Frauds,  Statute  of,  «=3l52;  Insurance,  $=» 
634,  640;  Interpleader;  Judgment,  ®=>248; 
Justices  of  the  Peace,  4s>97 ;  Mandamus,  «=» 
154 ;  Municipal  Corporations,  «=>220 ;  Neg- 
ligence, <fr=>lll,  113;  Records;  Reformation 
of  Instruments,  9=^36;  Replevin,  4=362; 
Sales,  «=9285,  413,  428 ;  Set-Ott  and  Counter- 
claim. 

X.  FORM  AWP  AIXEOATIOWB  IN 
OEIfEBAIk 

4=>8  (N.Y.Sup.)  A  counterclaim  setting  up 
plaintiff's  indebtedness  for  services  rendered  by 
third  persons,  which  was  assigned  to  defend- 
ant. Mid  merely  to  state  condurions  of  the 
pleader  and  not  to  state  a  cause  of  action.— 
Groshut  T.  EUnetopbote  Corporation,  154  N. 
Y.  S.  126. 
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a.   DECI.AIIATION.    0OMPI.AINT,   FE. 
TITIOX,  OR  STATEMEHT. 

<S=>52  (N.T.Sup.).  Under  Code  Civ.  Proc.  SS 
481,  483,  complaint  seeking  recovery  on  con- 
tract, joining  separate  causes  of  action  in  con- 
nection with  the  contract,  held  demurrable.— 
Wright  V.  Larkin,  154  N.  X.  S.  061. 

in.   FI.EA  OR  ANSWER.  CBOSS-COM. 
FI.AINT,  AND  AFFIDAVIT 
OF  DEFENSE. 
(A)  De(«nBea  In  Genersl. 

<S=>92  (N.Y.Sup.)  Under  Code  Civ.  Proc.  { 
507,  court  held  to  have  erred  in  excluding,  evi- 
dence to  support  counterclaim,  and  in  striking 
out  the  counterclaim  on  the  ground  that  it 
was  inconsistent  with  a  separate  defense. — 
Putnam  v.  laterior  Metal  M4.  Co.,  154  J«'.  X. 
8.  4ti4. 

IC)  TraTcr>ea  or  Denials  and  Admlaalons. 

€=>I29  (N.X.Sup.)  A  defense  setting  up  new 
matter  is  one  in  bar,  and  in  determining  its  suf- 
ficiency ail  allegations  of  the  complaint  not  de- 
nied therein  are  regarded  as  admitted,  though 
elsewhere  denied.— Clarkin  v.  City  of  New  Xork, 
154  N.  X.  8.  1019. 

V.  DEMURRER  OR  EXCEPTION. 

^:»I94  (N.X.Sup.)  A  plaintiff  cannot  demur  to 
a  defense  containing  denials. — Clarkin  t.  City  of 
New  Xork,  154  N.  Y.  S.  1019. 
C=«2I8  (N.X.Sup.)  In  an  heir's  suit  to  cancel 
e.\ecutors'  deeds  to  defendants,  where  the  cojn- 
plaint  alleged  that  they  were  not  valid,  as  the 
grantees  had  notice  that  the  sale  was  in  con- 
travention of  the  will,  it  would  have  been  suf- 
cieut  for  the  trial  court  to  have  decided  that 
they  were  void,  and  overruled  the  demurrer  of 
'.tfendants,  which  admitted  such  to  be  the  fact. 
-Wellbrock  v.  Roddy,  154  N.  X.  S.  830. 

VI.   AMENDED  AND   S1TPFI.EMENTAI. 
PLEADINGS   AND  REPI,EADER. 

^s>239  (N.Y.Sup.)  Order  granting  motion  to 
amend  answer  on  payment  of  taxable  costs 
does  not  authorize  taxation  of  disbursements. 
—Moses  V.  Moses,  154  N.  X.  S.  656. 
«=>260  (N.y.Co.Ct.)  Where  defendant  ascer- 
tains at  the  trial  that  damages  sued  for  have 
been  paid  by  an  insuranoe  company,  it  may,  un- 
der I-aws  1914,  c.  308,  §  1(50,  amend  its  an- 
swer and  enter  a  plea  in  abatement.— Allen  & 
Amink  Auto  Renting  Co.  v.  United  Traction 
Co.,  154  N.  X.  S.  934. 

XI.  MOTIONS. 

<S=9342  (N.X.Sup.)  Where,  in  action  on  note, 
an  answer  presented  a  defense,  judgment  on 
the  pleadings  could  not  be  rendered.— Uu  Bos- 
que V.  Munroe,  154  N.  X.  S.  402. 
«=>343  (N.X.Sup.)  A  defendant's  motion  for 
jud{tment  on  the  pleadings  is  equivalent  to  a 
demurrer  to  the  complaint.— Politis  v.  Times 
Square  Imp.  Co.,  154  N.  X.  S.  466. 
<S=»359  (N.X.Sup.)  Under  Code  Civ.  Proc.  i 
.500,  held,  that  denials  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  alleged 
personal  acts  of  the  defendant  were  sham, 
and  properly  stricken  on  motion,  bnt  that  de-  i 


mals  by  defendant  having  no  personal  connec- 
tion with  acts  alleged  in  the  complaint  were 
not  sham.— McNeil  Lumber  Co.  v.  Chase,  154  X. 
Y.  S,  872. 

^362  (N.X.Sup.)  As  the  improper  insertion 
or  denials  in  a  separate  defense  precludes  plain- 
tiff from  demurring,  they  will  be  stricken.— 
Clarkin  v.  City  of  New  Xork,  154  N.  Y.  S.  1019. 
<&=»364  (N.X.Sup.)  In  pleading  separate  defens- 
es, all  inconsistent  allegations  of  the  complaint 
should  be  denied ;  but  other  denials  are  irrele- 
vant and  redundant,  and  wiU  be  strick™.— 
Clarkin  v.  Caty  of  New  Xork,  154  N.  X.  S.  1019. 

Xm.  DEFECTS   AND   OBJECTIONS. 
WAIVER,  AND  AIDER  BT  VER- 
DICT  OR  JUDGMENT. 

«s>409  (N.X.Sup.)  By  not  moving  to  strike  a 
repetitious  clause  from  separate  defenses,  plain- 
tiff admits  that  such  defenses  would  be  insuffi- 
cient without  denials.— Clarkin  v.  City  of  New 
Xork.  154  N.  X.  S.  1019.  '-^  ^  "  ->e» 

PLEDGES. 

See  Corporations,  «=»123. 

POLICEMEN. 

See  Municipal  Corporations,  «s»18S. 

POLICE  POWER. 

See  (Sonstitational  Law,  ^=»301. 


POUCY. 


See  Insurance. 


POLITICAL  QUESTIONS. 

See  Constitutional  Law,  ®=>68. 

POLITICAL  RIGHTS. 

See  ISections. 

POLLUTION. 

See  Municipal  Corporations,  «s»838,  848, 

PRACTICE. 

E'or  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

See  Banks  and  Banking,  «s>80,  317. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  «=»136. 

PRESCRIPTION. 

See  Limitation  ot  Actions. 


See 


PRESUMPTIONS. 

peal,  «=»927,  931 ;   Criminal  Law.  €=> 
*7;.  Evidence,.  «=»ei.     ,      . :;  ■ 
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PRIMARY  ELECTIONS. 

See  Elections. 

PRINCIPAL  AND  ACCESSORY. 

See  Homicide. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Auctions  and  Auc- 
tioneers ;  Banks  and  Banking,  ^s>139 ;  Brok- 
ers; Corporations,  «=»30&-432;  Factors; 
Frauds,  Statute  of,  ^=>116;  Insurance,  «=» 
4;    Municipal  Corporations,  $=>218,  220. 

m.   BIGHTS  AND  I.IABIUTIES  AS 

TO  THIRD  PERSONS. 

(A)  Poivera  of  Agent. 

€=>I24  (N.T.Sup.)  Whether  an  agent,  whose 
authority  was  secretly  limited,  could  bind  hi^ 
principal  by  agreeing  to  an  extension  agree- 
ment at  the  instance  of  creditors  of  one  in- 
debted to  his  principal  for  goods  sold  and  de- 
livered, held  for  the  Jury. — Van  Ingen  v.  Max 
Marx,  154  N,  T.  S,  112. 

<@=>I24  (N.T.Sup.)  Whether  defendant's  agent 
had  authority  to  promise  plaintiff  a  payment 
in  adjustment  of  a  controvers;^  held,  under  the 
evidence,  a  question  for  the  jury. — Paul  Arm- 
strong Co.  V.  Majestic  Motion  Picture  Co.,  154 
N.  Y.  S.  127. 

(C)  Vnantliorlsed  an*   ITronarfml   Aeta. 

€=>i56  (N.T.)  Where  an  agent  makes  misrepre- 
sentations which  enable  his  principal  to  sell  a 
businass,  the  agent  is  personally  liable,  notwith- 
standing his  principal  may  be  also  liable.— f 
V.  Harris,  1(»  N.  E.  599,  215  N.  Y.  554. 
®=>I57  (N.Y.)  Where  stocks  deposited  by  a 
customer  were  converted  and  disposed  of  by 
the  broker's  own  employ^,  who  was  the  cus- 
tomer's confidential  agent,  held,  that  the  bro- 
kers were  not  liable,  having  acted  honestly, 
though  they  collected  the  proceeds  of  the 
conversion. — Carlisle  v.  Norris,  109  N.  E.  564, 
215  N.  Y.  400. 

Stockbrokers,  whose  employ^  converted  cer- 
tifiitate  deposited  with  them,  held  not  guilty  of 
bad  faith  in  applying  the  proceeds  of  the  con- 
version as  directed  by  the  employ^ — Id. 
€=>l60i/2  (N.Y.)  Where  an  employe  was  acting 
solely  in  his  own  interest,  and  contrary  to  the 
interests  of  plaintiff,  for  whom  be  was  agent, 
as  well  as  of  defendant,  in  whose  service  he 
was,  defendant  is  not  charged  with  knowledge 
of  the  employe's  wrongful  acts. — Carlisle  v. 
Norris,  109  N.  E.  564,  215  N.  Y.  400. 

PRINCIPAL  AND  SURETY. 

See  Constitutional  Law,  €=>43 ;  Guaranty. 

II.   NATURE  AND  EXTENT  OF  UA- 
BII.ITY  OF  SURETT. 

<@=>82  (N.Y.Sup.)  Surety  on  bond  of  contrac- 
tor for  part  of  work  on  building,  which  was  to 
be  completed  at  a  certain  time,  held  not  liable 
for  damages  for  the  contractor's  abandonment 


of  the  work;  such  damages  being  too  specula- 
tive.— People  T.  Metropolitan  Surety  Co.,  154  N. 
Y.  S.  373. 

m.  DISCHARGE  OF  S1TRETT. 

®=>I00  (N.Y.Go.Ct)  A  material  change  in  a 
building  contract  as  to  payments  thereunder, 
made  after  signing  the  contract  and  giving  bond 
for  performance,  discharges  the  surety.— Ameri- 
can Metal  Ceiling  Co.  v.  New  Hyde  Park  Fire 
Dist,  154  N.  Y.  5.  661. 

XV.  REMEDIES  OF  CREDITORS. 

€=»I6I  (N.Y.Sup.)  In  an  action  against  a  con- 
tractor's surety,  evidence  held  not  to  show  any 
damages  from  the  contractor's  failure  to  furnish 
artiiicial  stone  of  the  quality  shown  in  a  sam- 
ple.—People  V.  Metropolitan  Surety  Co.,  154  N. 
Y.  S.  37o. 

PRIORITIES. 

See  Mortgages,  «=>183 ;   Trusts,  «=9282. 

PRIVATE  NUISANCL 

See  Nuisance,  4=s>3-60. 

PRIVILEGE. 

See  Witnesses,  «=9300. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  4s»36-61:  Witnesses, 
<8=»196-222. 

PROBATE. 

See  Wills,  «=>218-434. 

PROBATE  COURTS. 

See  Courts,  «=»200^. 

PROCESS. 

See  Certiorari ;  Costs,  ^=9176 ;  Courts,  *=» 
189;  Divorce,  ®ss>76;  Injunction;  Manda- 
mus; Prohibition;  Bepleion;  Searches  and 
Seizures. 

PROHIBITION. 

X.  NATURE  AND  GROtTNDS. 

es»3  (N.Y.)  Prohibition  will  not  issue  to  for- 
bid a  judge,  hearing  habeas  corpus  proceedings 
to  determine  the  sanity  of  one  committed  to  an 
asylum  for  the  criminally  insane,  from  impanel- 
ing a  jury  to  assist  him  in  the  determination  of 
regained  sanity ;  the  proper  remedy  being  by 
appeal  under  Code  Civ.  Proc.  i  2058.— People  ex 
rel.  Woodbury  v.  Hendrick,  109  N.  R  486,  215 
N.  Y.  339. 

That  the  relief  by  appeal  under  Code  Civ. 
Proc.  I  2058,  to  the.  people,  aggrieved  by  the  ac- 
tion of  the  judge,  hearing  habeas  corpus  proceed- 
ings to  determine  the  sanity  of  one  committed  to 
a  hospital  for  the  criminally  insane,  in  imjianel- 
ing  a  jury  to  aid  in  determining  such  is.sue, 
would  cause  delay  was  not  ground  for  prohibi- 
tion to  restrain  such  impanelment. — Id. 
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PROMISSORY  NOTES. 

See  Bills  and  Notets. 

PROMOTERS. 

See  CorporatioiiB,  4s>30. 

PROPERTY. 

See  Dedication. 

4s>9  (N.Y.)  In  an  action  to  recover  corporate 
stock  claimed  by  plaintiff,  evidence  held  to  show 
that  title  was  in  another,  notwithstanding  the 
presnmpdon  of  ownership  arising  from  the  pos- 
session by  plaintiff's  intestate  of  the  stock  cer- 
tificate indorsed  in  blank. — Richards  t.  Wells 
Fargo  Express  Co.,  109  N.  E.  482,  216  N.  X. 
351. 

PROSTITUTION. 

«=»!  (N.T.Sup.)  Purpose  of  Laws  1906,  c.  413, 
re-enacted  in  Penal  Law,  S  2460,  is  to  protect 
women  against  a  system  compelling  prostitution, 
and  deals  with  permanent  conditions,  and  not 
with  individual  and  voluntary  associations. — 
People  V.  Draper,  164  N.  Y.  S.  1034. 

The  mere  taking  of  a  woman  to  a  hoase  of 
prostitution  does  not  constitute  an  offense,  un- 
der LawB  1906.  c.  418,  S  1,  re-enacted  in  Pe- 
nal Law,  f  2466,  subd.  2.— Id. 

Penal  Law,  {  2460,  subd.  1,  as  amended  by 
Laws  1010,  c.  618,  deals  with  importation  and 
exportation  of  women  for  immoral  purposes,  and 
makes  any  of  the  ennmerated  agencies  a  felony. 
—Id. 

Offense  denounced  by  Penal  Law,  (  2460,  subd. 
8,  is  not  completed  unless  accused  Induced,  en- 
ticed, or  procured  a  female  to  enter  a  house 
of  prostitntion  for  immoral  purposes. — Id. 
«=»!  (N.Y.Gen.Sess.)  Under  New  York  City 
Consolidation  Act,  i  1458,  subd.  2,  making  it 
an  offense  for  a  common  prostitute  to  loiter,  the 
state  must  establish  that  defendant  was  a  com- 
mon prostitute  and  that  she  was  loitering  in  a 
thoroughfare  or  public  place  for  the  purpose 
of  prostitution  or  solicitation.— People  ▼.  Moi- 
ling. 154  N.  Y.  S.  877. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  €=5»871-1000. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  4s>313-495. 

PUBLIC  LANDS. 

See  Navigable  Waters,  «=937. 

III.  SISPOSAI.  OF  LANDS  OF  THB 
STATES. 

«=>I63  (N.Y.Sup.)  Under  Laws  1786,  c.  67, 
the  state's  title  to  a  gospel  and  school  lot  and 
a  literature  lot,  advertised  by  the  comptroller 
under  Laws  1803,  c.  711,  { 13,  was  not  divested 
by  the  designation  of  the  lots  as  such  on  a  town- 
snip  map,  or  by  four  tax  sales  thereof,  so  as 
to  preclude  the  state  from  maintaining  eject- 


ment arainst  squattets.— People  ▼.  La.  Prairie, 
154  N.  Y.  S.  795. 

The  court  could  not  assume,  to  defeat  the 
state  in  ejectment,  from  the  mere  fact  that  a 
gospel  and  scbocd  lot  and  a  literature  lot.  dee- 
ignated  as  such  under  Laws  1786,  c.  67.  were 
taxed,  that  such  lots  were  sold  by  the  designat- 
ing township,  divesting  the  state's  title. — Id. 

IV.  COLOmAZ.    Aim    profrietast 
GBAHTS. 

4=3 1 91  (N.Y.Supk)  In  ejectment  to  recover  a 
strip  of  beach  land  on  Lon^  Island  Sonnd, 
claimed  under  a  patent  excepting  other  lawful 
claims,  held  that,  under  Duke  of  York's  Laws 
1665  (1  Colonial  Laws,  pp.  30,  31),  grants  by 
word  of  mouth,  without  livery  of  SMsin,  were 
excluded.— Town  of  Oyster  Bay  v.  Stehli.  154 
N.  Y.  S.  849. 

fsu'wA  (N.Y.Snp.)  Under  1  Ctdonial  Laws, 
pp.  62,  83,  held  that,  assuming  that  plaintiff,  in 
ejectment  to  recover  land  bounded  by  Long  Is- 
land Sound,  had  the  burden  of  proving  that 
there  were  no  other  patents  falling  within  th* 
exception  to  its  patent,  it  was  met  aa  to  pat- 
ents by  presenting  all  of  record  discoverable  by 
reasonable  search.— Town  of  Oyster  Baj  v. 
Stehli.  154  N.  Y.  S.  849. 

VI.    TITI.es  DERIVED  FBOHZmDIAnS. 

«=»22S  (N.Y.Sap.)  Under  Dnke  of  York's 
Laws  March  1,  1665  (1  Colonial  Laws,  p.  40i, 
Indian  deeds  in  New  York  colony  were  insuffi- 
cient, unless  made  by  leave  of,  and  with  a  grant 
from,  the  Governor  and  acknowledgmeot  of 
payment.— Town  of  Oyster  Bay  v.  Stehli,  154  N. 
Y.  S.  849. 

«=»226  (N.Y.Snp.)  In  ejectment,  where  none  of 
the  Indian  deeds  set  up  by  defendant  covered 
the  locus  In  quo,  it  could  not  be  supposed  that 
the  Indians  made  other  grants  that  did,  and 
base  thereon  a  presumption  of  confirmation,  so 
as  to  require  plaintiff  to  affirmatively  show  that 
such  was  not  the  fact— Town  of  Oyster  Bay  v. 
Stehli,  154  N.  Y.  S.  849. 

«=»227  CN.Y.Sup.)  In  ejectment  to  recover  a 
strip  of  beach  land  by  a  town  claiming  under 
a  patent  excepting  lawful  claims,  Indian  deed, 
aa  confirmed,  held  not  to  extend  a  line  thereof 
across  an  island  to  its  northerly  Umit  to  bigb- 
water  mark.— Town  of  Oyster  Bajr  t.  SteUL  154 
N.  Y.  S.  849. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC    SERVICE   CORPORATIONS. 

See  Carriers;    Gas;    Railroads;    Street  Bail- 
roads;   Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication ;   Eminent  Domain. 

PUNISHMENT. 

See  Contempt,  <s»78w 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Lew,  «s>786-741. 
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QUIETING  TITLL 


See  Becorda. 

QUO  WARRANTO. 

n.  JUBISDIGTIOX.  PKOCEEDm OB, 
AND   BEI<IEF. 

<S=>55  (N.T.Sap.)  In  quo  warranto  to  try  title 
to  office,  as  between  relator  and  defendant,  for- 
mer '  haa  burden  to  prove  better  title. — Pe»ple 
ex  reL  Preston  ▼,  Keator,  164  N.  Y.  S.  1007. 

RAILROADS. 

See  Carriers ;  Commerce ;  Master  and  Servant ; 
Street  Railroads;    Taxation,  «=>117,  876. 

V.  BIGHT  OF  WAT  Ain>  OTHEB  XM- 

TEBKSTS  IN  X.AlfD. 

«s>75  (N.Y.Sup.)  Where  Buffalo  terminal  sta- 
tion commission,  as  result  of  public  hearing. 
modiSed  railroad  terminal  plans,  adoption  of 
modified  plaits  without  further  public  notice 
held  not  illegal,  under  Laws  1911,  c.  842.— 
McCutcheon  t.  Terminal  Station  Commission  of 
City  of  Buffalo,  154  N.  T.  S.  7U. 

Laws  1911,  c.  842,  U  7,9,  relative  to  Buffalo 
terminal  station  commission,  held  not  to  con- 
template that  city  shall  be  paid  for  closing  of 
streets  iu  which  it  has  no  fee. — Id. 

Buffalo  terminal  station  commission,  created 
by  Laws  1911,  c.  842,  held  not  to  have  exceeded 
authority  in  considering  convenience  of  lake 
traffic  and  docking  facilities  In  connection  with 
railroad  terminal  plana.— Id. 

Under  Laws  1911,  c.  842,  ||  6,  8,  11,  Buffalo 
terminal  station  commission  held  authorised  to 
contract  that  excess  of  value  of  lands  exchanged 
should  be  city's  contribution  toward  expense  of 
terminal  plans. — Id. 

VI.  OONSTBTTOTIOir,    MAIHTENAirOX^ 

AHS  EQtriPMElIT. 

4=994  (N.T.Sup.)  Under  the  facts  shown  in  an 
action  to  enjoin  a  city  from  removing,  as  a 
nuisance,  a  bridge  erected  by  plaintiff,  a  rail- 
road company,  crossing  a  road,  held  that  de- 
fendant was  entitled  to  a  dismissal  of  the 
complaint  oh  the  merits. — New  York,  W.  ft  B. 
B.  Co.  v.  City  of  New  York,  154  N.  Y.  8. 
141. 

«=99S  (N.Y.Sup.)  Under  Railroad  Layr,  |  11, 
which  was  substantially  incorporated  in  an 
ordinance  under  which  a  railroad  company  was 
granted  a  right  to  build  a  bridge  over  a  street, 
held  that  the  company  owed  a  continuing  duty 
to  restore  the  street  to  its  former  state,  or  such 
state  as  not  to  unnecessarily  impair  its  use- 
fulness.—New  York.  W.  &  B.  R.  Co.  t.  City 
of  New  York,  154  N.  Y.  S.  141. 
iS=>97  (N.Y.Sup.)  An  ordinance,  granting  a 
railroad  company  the  right  to  cross  a  street, 
held  to  measure  the  duties  and  obligations  of 
the  company.;  and  to  vest  la  the  hoard  ot  es- 
timate and  apportionment  no  Buthorit}[  to 
change  or  dispense  with  any  of  its  'provisions, 
or   authorize  a  structure  to  be  built  in  viola- 


tion titereot.— N«ir  Yotk,  W.  ft  B.  R.  Co.  ▼. 
City  of  New  York,  164  N.  Y.  S.  141. 
4s>99  (N.Y.SupJ  Laws  1888,  c.  345,  M  1,  6, 
as  amended  by  Laws  1892,  c.  353,  held  to  au- 
thofiie  the  Buffalo  grade  crossing  commission- 
ers to  contract  with  railroad  companies  to 
apportion  the  burden  of  constructing  and  main- 
taining a  viaduct  over  the  tracks. — ^Ward  v. 
Erie  R.  Co.,  164  N.  Y.  S.  94. 

Laws  1911,  c.  358,  held  to  ratify  a  contract 
made  by  the  grade  crossing  commissioners  of 
a_  city,  whereby  the  burden  of  maintaining  a 
viaduct  over  the  railroad  tracks  was  appor- 
tioned;  between  the  railroads  and  the  city. — Id. 

A  contract  between  Buffalo  grade  crossing 
commissioners  and  certain  railroad  companies, 
apportioning  the  cost  of  maintaining  a  viaduct 
across  railroad  tracks,  held  binding  upon  the 
dty.— Id. 

VU.  8AX.es,  UBAXBB,  TRAFFIC  OOM- 
TBACTS,  AND   OONSOIiIOATIOlf. 

^=>I34  (N.Y.Sup.)  A  railroad  lease  executed  in 
1871  }ield  not  to  require  the  lessee  to  pay  the 
income  tax  levied  under  the  federal  law  of  1913 
against  the  lessor,  on  dividends  paid  directly  to 
the  lessor's  stockholders.— Rensselaer  &  S.  B. 
Co.  V.  Delaware  &  Hudson  Co.,  154  N.  Y.  S. 
739. 

X.  OPERATIOX. 
(A)  Daty  to  Opeimte. 

«=»222  (N.Y.)  An  owner  of  high  class  resi- 
dential property,  suffering  annoyance  from  rail- 
road's use  of  yards,  switches,  and  sidings,  may 
not  enjoin  such  uses  as  a  nuisance,  unless  they 
are  unreasonable,  unauthorized,  and  unlawful. — 
Hearst  v.  New  York  Cent,  ft  H.  R.  R.  Co.,  109 
N.  E.  490,  216  N.  Y.  268. 

In  a  property  owner's  suit,  held  that  certain 
of  defendant's  uses  of  its  through  traclts  and 
switches  outside  its  yard  limits  were  reasonable, 
but  that  use  for  storing  cars  of  live  stoc^  etc. 
was  unreasonable,  and  would  he  enjoined ;  Laws 
1911,  c  777,  not  relieving  defendant— Id. 

In  a  property  owner's  action  to  enjoin  defend- 
ant railroad's  use  of  soft  coal  on  its  tracks  out- 
side its  freightyard,  held  that  it  would  be  enjoin- 
ed from  such  use,  except  under  the  enforcement 
of  its  own  roles  and  regulations. — Id. 

On  facts  showing  defendant  railroad's  efforts 
and  willingness  to  remedy  the  use  of  its  tracks 
and  sidings,  in  respect  to  which  an  injunc- 
tion had  been  granted,  held  that  a  stay  of  six 
months  would  be  granted,  with  leave  to  apply 
for  an  ^tension.— Id. 

RATE. 

See  Carriers,  «=>12,  18,  196;    Telegraphs  and 
Telephones,  «=»33. 

REAL  ACTIONS. 

See  Ejectment;    Partition. 

RECEIVERS. 

See   Execution,   e=>311 ;    Fraudulent   Convey- 
ances, «=>306 ;    Records. 
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IV.  MANAGEM3E!irr    AITO    DISFOSI- 
TlOlf  OF  PROPERTY. 

(B)   Bapervlalon       and       InatmctioiM       of 
Coart« 

«==>II6  (N.Y.Sap.)  A  tenant,  ho1din|  under  a 
lease  made  by  a  receiver  appointed  in  foreclosure 
of  a  leasehold  interest,  held  not  entitled  to  re- 
cover for  damages  suffered  upon  eviction  by  the 
owner  of  the  fee.— Kimbark  v.  Waldemar  Co., 
154  N.  X.  S.  415. 

RECORDS. 

See  Appeal,  ®=»1003 :  Evidence,  <S=»351 ;  Pub- 
lic Lands,  «=>196>A  ;  States,  ®=»215 ;  Taxa- 
tion, ^=»768 ;  Vendor  and  Purchaser,  #s>231. 

<e=>9  (N.T.Sup.)  In  action  to  register  title,  aa 
apparent  cloud  on  title  may  be  removed ;  but 
a  valid  lien  on  or  claim  to  the  property  cannot 
be  destroyed. — Sherman  v.  People,  154  N.  Y,  S. 
484. 

Under  Real  Property  Law,  §  379,  and  Code 
Civ.  Proc.  S  451,  summons  and  complaint  in 
action  to  register  title,  which  described  the  heirs 
of  the  record  title  holder  as  persons  having  any 
right  or  interest,  held  insufficient. — Id. 
«=»9  (N.Y.Sup.)  Under  Real  Property  I-aw,  f 
371,  despite  section  391,  an  action  to  register 
title  to  land  may  be  referred  to  a  referee  with 
power  to  hear  and  determine,  as  well  as  to 
bear  and  report  with  opinion. — Jamieson  & 
Bond  Co.  v.  Reynolds,  154  N.  Y.  S.  836. 

Referee's  finding  that  the  plaintiff  and  its 
predecessors  had  title  since  1877,  as  appeared 
Dy  the  documentary  evidence,  was  not  a  finding 
of  fact  which  would  sustain  conclusions  of  law 
and  direction  of  judgment  for  plaintiff. — Id. 

The  referee's  deficient  findings  of  fact  were 
not  rendered  sufficient  by  a  conclusion  of  law 
having  no  basis  in  the  facts  found. — Id. 

REDEMPTION. 

See  Taxation,  «=9701. 

REFERENCE. 

See  Costs,  «=>157 ;  Trusts,  «=>326. 

I.  NATTTRE.    OROimnS.    AND    ORDER 
OF  REFERENCE. 

<S=>29  (N.Y.Sup.)  The  rule  that,  although  an 
order  of  reference  recites  that  the  issues  be 
heard  and  determined  by  a  referee,  it  may  be 
construed  as  one  to  hear  and  report  with  opin- 
ion, applies  only  where  it  would  not  be  proper  to 
commit  to  a  referee  the  power  to  hear  and 
determine. — Jamieson  &  Bond  Co.  y.  Reynolds, 
154  N.  Y.  S.  836. 

in.   REPORT  AMD  FINDINGS. 

^=»83  (N.Y.Sup.)  The  referee's  report  should 
be  limited  to  the  determination  of  the  issues  in 
the  action,  and  cannot  deal  with  matters  ont- 
side  them. — Butterworth  v.  Keeler,  154  N.  Y. 
S.  744. 

REFORMATION  OF  INSTRUMENTS. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

$=>I7  (N.Y.)  A  party  is  entitled  to  reformation 
of  a  contract  which  through  a  mistake  of  the 


scrivener  did  not  properly  evidence  the  agree- 
ment—MacDonald  v^  Crissey,  109  N.  E.  609, 
215  N.  Y.  609. 

^=>\7  (N.Y.Sup.)  An  assignment  and  release 
of  all  interests  of  the  heir  in  securities  which 
the  widow,  who  honestly  believed  it,  informed 
him  her  deceased  husband  had  given  her.  will 
not  be  reformed  on  the  ground  of  mistake, 
though  the  gift  had  not  been  completely  con- 
summated.—Leary  V.  Geller,  154  N.  i.  S.  507. 

U.  PROCEEDINGS  AND  REUEF. 

iS=»36  (N.Y.)  Where  there  is  no  mistake  as  t» 
the  terms  of  an  agreement;  but  through  a  mis- 
take of  the  scrivener  it  does  not  express  the 
agreement  actually  made,  it  is  not  necessary  to 
allege  in  the  pleadings  that  the  miatalce  was  mu- 
tual, although  that  allegation  must  be  made  if 
the  agreement  itself  is  to  be  reformed. — MacDon- 
ald V.  Crissey,  109  N.  E.  609,  215  N.  Y.  609. 
^s»45  (N.Y.)  In  a  suit  to  reform  a  written  in- 
stmment  so  as  to  show  that  the  contract  for  the 
purchase  of  a  motor  car  was  made  with  plaintiff 
and  not  with  the  manufacturer,  evidence  held 
to  show  that  fact— MacDonald  ▼.  OriBsey'.  109 
N.  B.  609,  215  N.  Y.  609. 

REGISTRATION. 

See  Records;    Trade-Marks  and  Trade-Names, 
«s»41. 

RELEASE. 

See  Accord  and  Satisfaction;   Reformation  «( 

Instruments,  <S=»17. 

RELIGIOUS  SOCIETIES. 

See  Wills,  «=»16,  703. 

«=320  (N.  Y.  Sup.)  Foreclosure  sale  of  mort- 
gaged church  property  held  not  so  imminent 
that  an  order  vacating  a  stay,  granted  trustee* 
of  the  general  church  body  pending  determina- 
tion of  litigated  title,  of  the  church's  applica- 
tion for  leave  to  sell,  would  not  be  reversed. — 
In  re  Westminster  Presbyterian  Church  of 
West  Twenty-Third  St,  154  N.  Y.  S.  361. 

REMAINDERS. 

See  Deeds,  «S9133;    Life  Estates;    WUK  «=» 
634. 

$=>I7  (N.Y.Sup.)  Remainderman,  who  knew  of 
life  tenant's  purchase  at  foreclosure  sale  and 
subsequent  conveyance,  under  which  bona  £de 
purchasers  had  acquired  title,  held  guilty  of 
gross  laches. — Jefferson  v.  Bangs,  154  N.  X.  S. 
439. 

REMOVAL 

See  Municipal  Corporations,  4=>185-218;    Of- 
ficers, <8=»71,  72. 

RENEWAL 

See  Landlord  and  Tenant,  «=>8a 

RENT. 

See  Landlord  and  Tenant,  «=9l8T-24d;   Tea- 
dor  and  Purchaser,  4=>196. 
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REPAIRS. 

3m  Landlord  and  Tenant,  «s»152-ia4. 

REPLEVIN. 

in.  FBOCEinDINOS  FOR  TAKIKO  AHB 
REDEI.IVXBT  OF  FBOPERTT. 

®=352  (N.Y.Sup.)  In  an  action  for  the  deten- 
tion of  chattels,  they  should  not  be  delivered 
to  plaintiff,  or  another  claimant  interpleaded, 
without  proper  security  that  they  or  their  value 
would  be  returned  to  the  other  claimant,  if  he 
established  bis  claim. — Greenberger  v.  North 
Side  Storage  Warehouse  Co.,  154  N.  Y.  S.  450. 

TV.  PI.EASINO  Ain>  EVXSEKOB. 

8=962  (N.T.Snp.)  Undel-  Code  ©v.  Proc.  {  17K, 
plaintiff,  demanding  damages  for  injury  to  a 
chattel  detained  by  defendant,  but  whose  com- 
plaint contained  no  allegation  of  any  damage, 
rould  recoyer  no  damages.— Greenberger  t. 
North  Side  Storage  Warehouse  Oo„  16*  N.  Y. 
S.  450. 

VI.  TRIAX,  JtJDOMEHT,  EMFORCB- 

MENT  OF  JVDOMENT,  AND 

REVIEW. 

€=9 1 06  (N.T;Snp.)  A  money  Judgment  in  re- 
plevin is  unauthorized,  where  there  is  no  evi- 
dence of  the  value  of  the  chattel.— Goyena  v. 
Berdoulay,  154  N.  Y.  S.  103. 

REPORT. 

See  Reference,  «=s>83. 

RESCISSION. 

See  Sales,  «=>126,  129;  Vendor  and  Porcbaaer, 
«=>110. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  «=»265. 

RES  JUDICATA. 

See  Habeas  Corpus,  «=»120:    Judgment,  *=» 
585-735;   Mandamus,  <8=»loO. 

RESTRICTIONS. 

See  Deeds,  «=>172 ;   WUls,  <d=»lS. 

RETAINER. 

See  Attorney  and  Client,  «=»101. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal ;    Certiorari ;    Criminal  Law,  •» 
1158-1174;    Taxation,  «s>493. 

REVOCATION. 

See  Banks  and  Bankine,  ®=>139 :   Intoxicating 
Liquors.  i8=»106;    Wills,  i8=>l»l.      


RIGHT  OF  WAY. 

See  Railroads,  4=»76. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  «=>40. 


See  Higbways. 


ROADS. 
ROBBERY. 


iS=>l  I  (N.T.Sup.)  By  direct  provision  of  Penal 
Law,  f  2124,  there  can  be  a  conviction  of  rob- 
bery in  the  first  degree  through  the  aid  of  an 
accomplice  only  when  such  accomplice  waa 
actually  present — People  ▼.  Eichner,  164  N.  "X. 
S.  44. 

RODMEN. 

See  Master  and  Servant,  9s»Q&. 

SALES. 

See  Aactions  and  Auctioneers ;  Bills  and  Notes, 
«s»320;  Chattel  Mortgages,  «=s>286;  Cor< 
porations,  4=>187,  407-432;  Evidence,  «=» 
441 ;  Executors  and  Administrators,  9=3138, 
158:  Fraud,  €=>24;  Good  Will;  Injunction, 
€=>d9;  Intoxicating  Liquors;  Life  Estates; 
Mortgages,  ®=»529 ;  Municipal  Corporations, 
«»^j  Public  Lands,  <8=>163 ;  Trusts,  «=» 
189-195;   Vendor  and  Purchaser. 

n.  OONSTRUOTIOM  OF  OONTRAOT. 

^=362  (N.Y.Sup.)  Where  lumber  lay  in  two- 
piles,  and  defendant  bought  them  on  the  same 
day  for  one  price,  to  be  delivered  together  and 
shipped  at  once,  there  was  a  single  transac- 
tion, whereby  the  lumber  was  sold  in  its  en- 
tirety.—Levy  v.  John  C.  Dettra  &  Co.,  154  N. 
Y.  S.  176. 

Where  a  contract  for  the  sale  of  lumber  wa» 
entire,  the  buyer  could  not  accept  a  part  and 
reject  the  remainder  without  an  agreement  to 
that  effect.— Id. 

iS=37l  (N.Y.Sup.)  A  contract  binding  a  brew- 
ery company  to  sell  its  wet  grain  product  to 
plaintiff  held  not  to  bind  it  to  furnish  the  prod- 
uct of  tiie  specified  500,000  barrels  of  beer 
dnring  a  stipulated  five-year  period,  unless  it 
would  brew  that  amount  by  operating  during 
such  period. — Wigand  v.  Bachman-Bechtel  Brew- 
ing Cb.,  154  N.  Y.  S.  840. 
<S=>84  (N.Y.8tip.)  A  tiontract  ta  sell  the  wet 
grain  product  of  a  brewery  plant  for  five  years 
to  a  person  who  installed  a  drying  plant  hel4 
not  to  bind  the  seller  to  operate  its  plant  and 
furnish  such  product  for  the  entire  five  years. — 
Wigand  v.  Bachman-Bechtel  Brewing  Co.,  154 
N.  Y.  S.  840. 

m.  MODIFICATION    OR   RESCISSION 
OF  CONTRACT. 

(C)  Reaelsslon  br  BuTe'. 

«s>l26  (N.Y.Sup.)  Defendant  held  not  entitled, 
nnder  Personal  Property  Law,  8  129,  to  return 
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dresses  which  she  claimed  did  not  fit,, where 
she  retained  them  about  two  months. — Salomon 
V.  Olkin.  154  N.  X.  S.  204. 

.«=»I29  (N.Y.Sup.)  On  breach  of  warranty  that 
lumber  delivered  should  not  contain  any  unfit 
or  unmerchantable  lumber,  the  buyer,  after  ac- 
cepting a  part  of  it,  had  no  right  to  a  partial 
rescission.— Levy  r.  John  C.  Dettra  &  Co.,  154 
N.  T.  S.  176. 

IV.  PERFORMANCE    OF    cblTTRAOT. 

(G)  DeliTerT-'  «Bd  Aeoeptenee  of  Gooda. 

4d=9l50  (N.T.Sup.)  Where  a  buyer,  after  oral- 
ly purchasing  lumber,  returned  to  his  place  of 
business  and  sent  a  written  order  containing 
instructions  to  ship  at  once,  and  the  lumber 
within  two  days  thereafter  was  loaded  and  di- 
rected to  be  sent  to  him,  the  delivery  was.  time- 
ly.—Levy  V.  John  0.  Dettra  &  Ck).,  154  N.  I. 
S.  176. 

«=>I76  (N.T.Snp.)  A  buyer  held  to  waive  claim 
for  damages  for  seller's  delay  by  making  new 
contract  fixing  new  time  for  delivery. — Bailey 

V.  Elm  City  Lumber  Co.,  154  N.  Y.  S.  281. 

'  A  buyer,  requesting  delivery  after  seller's 
breach  for  failing  to  deliver  within  time  speci- 
fied, waives  time  of  delivery,  but  does  not  neces- 
sarily waive  claim  for  damages  for  delay. — Id. 

VI.  WARRAITTIES. 

«S3285  (N.Y.Sup.)  Under  Personal  Property 
Law,  i  130,  and  section  ISO,  suhds.  1,  2,  a 
buyer,  who  accepts  goods  and  retains  them, 
without  giving  toe  seller  notice  of  breach  of 
warranty,  cannot,  in  an  action  for  the  price, 
set  up  the  breach. — Regina  Co.  v.  Gately  Fur- 
niture Co..  154  N.  Y.  S.  88& 

4=>288  (N.Y.Sup.)  Buyer's  acceptance  of  part 
of  lumber  after  breach  of  warranty  as  to  its 
condition  held  not  to  bar  counterclaim  for  dam- 
ages.—Levy  v.  John  C.  Dettra  &  Co.,  154  N.  Y. 
a  176. 

VH.  BEHXiDIIiS  OF  SEIXER. 

(F)  AetlOM  for  Damaarea. 

<=»384  (N.Y.Sup.)  Measure  of  damages  for 
breach  ot  contract  to  purchase  molding  sand  is, 
where  the  vendor  made  no  tender,  the  difter- 
«nce  between  the  market  and  contract  price. — 
Van  Olinda  v.  Whitehead  Broa.  Co.,  iM  N.  Y. 
&  339. 

Vm.  REMEDIES  OF  BITSEB. 
(C)   AetlOBS  for  Brencli  ot  Contract. 

4=>4I3  (N.Y.Sup.)  A  complaint  based  on  an 
original  contract  of  sale  held  not  sustained  by 
proof  ot  a  new  contract  and  breach  thereof. — 
Bfliley  V.  EUn  City  Lumber  Co.,  154  N.  Y.  S. 

281. 

€=»4I8  (N.Y.Sup.)  A  custom  as  to  the  pur- 
chase of  paper  by  a  publisher  held  not  to 
change  the  rule  that  the  measure  of  damages 
.for  delivery  of  inferior  goods  is  the  difference 
between  the  goods  as  ordered  and  as  delivered. 
— P.  J.  Kennedy  &  Sons  v.  Perkins  &  Squier 
Co.,  154  N.  Y,  S.  lOL 


■  (D)  Aettona  and  Connterelaliaa  for  Breaek 
ot  'Warraatr. 

«=>428  (N.Y.Sup.)  A  buyer,  who  seta  up  a 
breach  of  warranty  as  a  partial  defense,  can- 
not, under  Personal  Property  Law,  {  150,  snbds. 
1,  2,  set  up  the  breach  as  a  counterclaim  for 
judgment  over  against  the  seller. — ^B^ina  Co. 
V.  Gately  Furniture  Co.,  154  N.  Y.  S.  888. 
€=»44l   (N.Y.Sup.)  In     action     for     price    of 

Sieves,  judgment  allowing  defehdant's  claim  for 
efects  in  certain  gloves  held  to  be  reversed  for 
lack  of  evidence  as  to  the  quantity  or  value  of 
the  defective  gloves.— Maeyem  v.  McDonough, 
164  N.  X.  S.  116. 

IX.  CONDITTOVAX  SAUBS. 

<3=>450  (N.Y.Sup.)  Where  the  money  paid  was 
either  paid  on  the  price  of  furniture  or  aj 
rent,  and  upon  full  payment  of  the  price  title 
was  to  vest  in  the  buyer,  the  transaction  was  a 
conditional  sale,  within  Personal  Property  L«w, 
§  65,  prescribing  the  buyer's  rights.— Oatrander 
V.  Bricka,  164  N.  Y.  S.  786. 
<3=>48l  (N.Y.Sup.)  Under  Personal  Property 
Law,  i  o5,  furniture  conditionally  sold  by  de- 
fendant to  plaintifC  held  "retaken  by  the  ven- 
dor or  his  successor  ia  interest,"  so  tliat  the 
buyer  might  recover  the  amount  paid  thereon.— 
Ostrander  v.  Bricka,  164  N.  Y.  S.  7«e. 

.SATISFACTION. 

See  Accord  and  Satisfaction.-  ■  - 

SAVIfIGS  BANKS. 

See  Banks  and  Banking,  ^=>301.' 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Charities,  «=328. 

n.  PXTBUG  SCHOOLS. 

(B)  Creation,  Alteration,  Bzlstenee,  and 
I  DlBBOlntlon  of  Dlatricta. 

«=94l  (N.Y.Sup.)  School  district,  part  of  which 
was  annexed  to  Schenectady  by  Laws  1914,  e. 
58,  held  to  have  no  claim  for  tuition  of  pupils 
from  '  the  annexed  district — People  ex  reL 
Welch  V.  Dunn,  154  N.  Y.  S.  846. 

(D)  Dlatrlot    Propertr,    Oontraeta,    aad 
Uablllttea. 

«s>73  (N.Y.Sup.)  By  Laws  1842,  c  137,  the 
common  school  commissioners  of  the  cit7  of 
Utica  had  power  to  install  ventilatimc  syateai  in 
schoolhouses,  despite  Second  Class  Gitiea  Law, 
i  120.— McBride  v.  Ashley,  154  N.  Y.  S.  1010. 
®=»80  (N.  Y.  Sup.)  Action  of  school  commis- 
sioners in  specifications  for  ventilating  two 
school  buildings  held  not  invalid,  as  preventing 
competitive  bidding  by  requiring  apparatus  of  a 
certain  type  manufactured  by  a  named  company. 
—McBride  v.  Ashley,  164  N.  Y.  S.  1010. 

(B)  District  Debt.  Beenrltlea,  and  TmM- 
atloa. 

<S=3|  1 1  (N.Y.Sup.)  In  taxpayer's  action  against 
school  commissioners  to  restrain  them  from  let 
ting  contract  for  ventilating  school  buildinn 
city  was  a  proper,  not  a  necessary,  party. — ^Mc 
Bride  V.  Ashley,  164  N.  Y.  S.  1010. 
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SEALS. 

See  Gontrftcta,  «=948. 

SEARCHES  AND  SEIZURES. 

<8=»7  (N.T.Sup.)  The  rights  gu.aranteed  by 
Const.  U.  9-  Amend.  4,  are  rights  against  fed- 
eral, but  not  against  state,  interference. — Peo- 
ple T.  Mandel,  154  N.  Y.  S.  231. 

SECURITY. 

See  Beplevin,  «=»62. 

SEIZURE 

See  Searches  and  Seizures. 

SERVANTS. 

See  Master  and  Servant. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Banks  and  Bankins,  «=9283:  Bills  and 
Notes,  ^=3320 ;  Landlord  and  Tenant,  9=» 
190;  Pleading,  9=>8,  92;  Sales,  <S=>288,  428. 

H.   SVBJEOT-MATTEB. 

^s>29  (N.T.)  In  an  action  for  breach  of  a  con- 
tract of  employment,  made  when  defendant  pur- 
chased a  business,  defendant  may,  under  Code 
Civ.  Proc.  ji  501,  counterclaim  for  damages 
caused  by  plaintiff's  misrepresentations  which 
induced  ■  him  to  purchase.— Laska  y.  Harris. 
109  N.  E.  599,  216  N.  Y.  664. 

4=949  (N.Y.Sup.)  In  action  for  pent  by  owner, 
to  whom  tenant  assigned  his  interest,  sublessee 
held  entitled  to  prove  counterclaim  of  so  much 
as  was  neceasai?  to  satisfy  the  tenant's  in- 
debtedness.— Eagle  Imp.  Ca  t.  Wagner,  l54  N. 
I.  S.  210. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement. 

SEWERS. 

See  Municipal  Corporations,  «=»838,  SM, 

SHAM  PLEADING. 

See  Pleading,  «s»359. 

SHIPPING. 

IX.  DEBTORKAOE. 

4=9 1 77  (N.T.Snp.)  The  purchase  of  a  cargo  of 
brick,  without  any  bill  of  lading  or  assignment 
of  the  contract  of  carriage,  required  the  pur- 
chaser to  discharge  without  unreasonable  delay 
and  to  pay  for  any  additional  towage  and 
wharfage,  caused  by  ordering  a  shift  in  the  dis- 


cbartnng  berth.— Ulster  Brick  Oo.  r.  Martha  & 
SchmoM  Co.,  154  N.  Y.  S.  834. 

In  view  of  Personal  Property  Law,  {  132, 
the  seller  of  a  car{[0,  having  possession  of  a 
barge  for  delivery,  might  hold  the  buyer  for  any 
loss  occasioned  by  his  delay  in  taking  delivery 
or  in  detaining  the  barge  beyond  a  reasonable 
tiine  for  discharge. — Id. 

Once  a  vessel  is  on  demurrage,  the  obligation 
to  pay  is  continuous,  regardless  of  weather  or 
holidays  thereafter,  until  the  discharge  is  com- 
irfete.— Id. 

«=»I84  (N.Y.Sup.)  In  an  action  by  the  seller 
of  a  cargo  of  brick,  in  possession  of  a  barge 
for  delivery,  to  recover  towage,  demurrage,  etc., 
held,  that  the  submission  of  quality  of  brick, 
daily  rate  of  discharge,  repurchase  by  defend- 
ant, and  effect  of  trade  custom  was  as  favorable 
to  defendant  as  his  pleadings  and  proofs  wax- 
ranted.— Ulster  Brick  Co.  v.  Murtha  &  Scbmobl 
Co.,  154  N.  Y.  S.  834. 

Action  by  seller  of  cargo  of  brick,  in  pos- 
session of  barge  for  delivery,  to  recover  demur- 
rage, towage,  etc.,  held  not  premature,  although 
his  payment  for  the  hire  of  the  barge  and  tor 
the  extra  towage  was  not  receipted  for  until  five 
days  after  snit  was  brought.— Id. 

SIDEWALKS. 

See  Landlord  and  Tenant,  «=>ie9,  170. 

SIGNATURES. 

See  Corporaticxis,  ^ss402;  Frands,  Statute  of, 
«=>U5;    Wills,  «s>lll,  302. 

SPECIFIC  PERFORMANCE. 

rv.  PROOEBDntOS  AHD   KEUEF. 

4=3l32  (N.Y.Sup.)  An  order  committing  the 
purchaser  of  real  estate  for  contempt  in  fail- 
ing to  comply  with  a  judgment  of  specific  per- 
formance held  erroneous,  where  no  demand  was 
made  nor  opportunity  given  to  inspect  the  mort- 

ge  to  be  signed.— Leerburger  v.  Watson,  154 

,  Y.  S.  677. 

The  imposition  of  a  fine  as  punishment  for 
contempt  in  failing  to  comply  with  a  judg- 
ment directing  specific  performance  held  erro- 
neous where  the  other  party  to  the  contract  was 
not  prejudiced, — Id. 

SPENDTHRIFT  TRUSTS. 

See  Trusts,  <3=9l2. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  4=363. 

STATES. 

See  Attorney  General ;  Constitutional  Law,  43> 
251 ;  Intoxicating  Liquors,  4s>6 ;  Munici- 
pal Corporations,  4=>66,  73,  867;  Public 
Lands,  4=>163 ;   Searches  and  Sdzures. 
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m.  PROPEBTT.  CONTRACTS.  AMD 
UABIUTIES. 

^=»l  12  (N.T.Sup.)  A  state  is  free  from  liabiKty 
for  injuries  by  negligence  to  persons  forcibly  in- 
carcerated in  penal  institutions  and  detained 
there  involuntarily.— Smith  v.  State,  154  N.  Y. 
S.  1003. 

Under  Code  Civ.  Proc.  §  264,  claimant  against 
state  for  death  of  insane  intestate,  committed  to 
state  hospital,  who  introduced  no  evidence  that 
escape  of  patient  was  due  to  hos^tal  authori- 
ties' negligence,  could  not  complain  of  dismis- 
sal.—Id. 

VI.  ACTIONS. 

<S=»2I5  (N.T.Sup.)  Code  Civ.  Proc.  §  8241,  did 
not  render  proper  the  imposition  of  costs  and 
extra  allowances  upon  the  people  in  an  action 
by  a  private  corporation  to  register  the  title 
to  land,  in  which  the  plaintiff  secured  judgment. 
— Jamieson  &  Bond  Co.  t.  B^nolds,  154  N.  Y. 
S.   836. 

The  examiner  of  titles,  under  the  act  provid- 
ing for  registration  of  land  titles,  is  not  the  real 
plaintiff  in  an  action  to  register  a  title,  so  as 
to  reoder  proper,  under  Code  Civ.  Proc.  §  .3241, 
the  award  of  costs  aeainst  the  state  in  such  an 
action  wherein  plaintiff  secures  judgment. — ^Id. 

STATUTES. 

See  Limitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 
.  the  various  specific  topics. 

VI.  CONSTBtrCTION  AND  OPERA> 

TION. 

(A)  Oeneral  Rvlea  of  OanatnietloB. 

^=»I84  (N.Y.)  In  determining  the  meaning  of 
a  statute,  the  particular  mischief  intended  to 
be  remedied  and  the  history  of  the  period  and 
of  the  act  itself  may  be  considered,  and  the  stat- 
utory meaning  of  a  word  or  phrase  mast  be 
gathered  from  the  purpose  for  which  the  stat- 
ute was  enacted. — Wiley  v.  Solvay  Process  Co., 
109  N.  Ew  606,  215  N.  T.  5S4. 
^=»I88  (N.Y.)  The  meaning  of  a  statute  must 
primarily  be  determined  by  the  language  of  the 
act  itself. — Wiley  v.  Solvay  Process  Co.,  109 
N.  E.  606,  215  N.  Y.  584. 
'4s>202  (N.Y.i^up.)  Words  of  a  statute  which 
fail  to  have  any  useful  purpose  may  be  eliminat- 
ed in  ascertaining  legislntive  intent — People  v. 
Draper,  154  N.  T.  S.  1034. 
^=»2 1 1  (N.Y.Sup.j  The  court  may  resort  to  the 
title  of  a  statute  in  determining  legislative  in- 
tent-People V.  Draper,  154  N.  Y.  S.  10.34. 
<g=>230  (N.Y.Sup.)  An  original  statute  and  its 
amendments  must  be  read  together  and  viewed 
na  one  act,  to  ascertain  its  meaning. — People  v. 
Draper,  154  N.  Y.  S.  1034. 

STATUTES  CONSTRUED. 

CONSTITOTION  1777. 

i  36-154  N.  Y.  S.  1088. 

CONSTITUTION  1894. 

Art  1,  i  2-154  N.  Y.  S.  975. 
Art  1,  5  6-164  N.  Y.  S.  231. 


Art  8,  §  1(^154  N.  T.  S.  711. 
Art  10,  I  2-109  N.'B.  513,  215  N.  Y.  ST4. 
Art  12,  I  1—109  N.  E.  513.  215  N,  Y.  874. 
Art  13,  i  1—154  N.  Y.  S.  1007. 

CODE  OF  CIVIL  PBOCEDITBIL 

1264—154  N.  Y.  S.  1003. 
405—109  N.  E.  594,  215  N.  Y.  633. 
451—164  N.  Y.  S.  484. 
I  468^77—154  N.  Y.  S.  236. 
i  481,  483,  484r-154  N.  Y.  S.  961- 
i  600—154  N.  Y.  S.  872. 
I  501—109  N.  E.  599,  215  N.  X.  65^ 
I  507—154  N.  Y.  S.  464, 
S  533-154  N.  Y.  S.  961. 
§  738-154  N.  Y.  S.  413. 
"  834—154  N.  Y.  S.  782. 
8.35—154  N.  Y.  S.  238. 
941—154  N.  Y.  S.  446, 

1953—154  N.  Y.  S.  317. 
997—154  N.  Y.  S.  886 
1009-154  N.  Y.  S.  451. 
1015-154  N.  Y.  S.  65. 
1237—109  N.  B.  482,  215  N.  Y.  851. 
f  1241—154   N.   Y.    S.   577. 
i  1317.    Amended  by  Laws  1912,  ch.  386—109 
N.  B.  577,  215  N.  Y.  495. 

i  1387— 109  N.  E.  625,  215  N.  Y.  548>, 
1338-100  N.  E.  482,  215  N.  Y.  351 ;   109  N. 
B.  490,  215  N.  Y.  28& 

1430—154  N.  Y.  S.  21. 

1722-154  N.  Y.   S.  450. 

1774—164  N.  Y.  S.  1044. 

1919-109  N.  B.  244.  215  N.  Y.  228. 

1025—154  N.  Y.  S.  711,  1010. 

2039-154  N.  Y.  S.  965;   109  N.  E.  4S6,  215 
N  Y  339 
I  2058-^109  N,  E.  486,  215  K  Y.  339. 
h  2066,  206»-154  N.  Y.  S.  965. 
SS  2073,  2076,  2080—154  N.  Y.  S,  40T. 

2122—154  N.  Y.  S.  539. 
ij  2432,  2433—154  N.  Y.  S.  753. 

2447-154  N.  Y.  S.  IIOL 

2730-154  N.  Y.  S.  652. 

2743—154  N.  Y.  S.  65. 

2869,  subsec.  6—154  N.  Y.  S.  708. 

2887—154  N.  Y.  S.  2.36. 
i  2936,  2938,  2998—154  N.  Y.  S.  951. 

3063—154  N.  Y.  S.  914,  961. 
$  3071—154  N.  Y.  S.  236. 
i  3241-154  N.  Y.  S.  836. 
I  3251—154  N.  Y.  S.  886. 

Code  of  Civa  Procedure,  f|  WZ-Smt,  «i 
Amended  and  Renumberd  in  19 H  (Sur- 
rogate's Code). 
%  2490,  subsec  6-154  N.  Y.  S.  302 ;   109  N.  a 

560,  215  N.  Y.  442. 
§  2517—154  N.  Y.  S.  300. 
§  2,537—154  N.  Y.  S.  975. 
i  2546—154  N.  Y.  S.  309. 
§§  2588,  2590—154  N.  Y.  S.  30C. 
i  2614—154  N.  Y.  S.  309. 
%  2015-154  N.  Y-  S.  959. 
§§  2675,   2676.     Amended   by  Laws   1914,  ch. 
443—154  N.  Y.   S.  670. 

CODE  OF  CRIMINAL  PROCBDUBE. 

S|  22,  39.  56,  57—154  N.  Y.  S.  IIOS. 
§  196-109  N.  B.  500,  215  N.  Y.  285. 
i  305—109  N.  -R.  500,  215  N.  Y.  286;    109  X 
E.  618,  215  N.  Y.  682. 
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I  899-lOd  N.  E.  600,  215  N.  T.  285. 

i  465.  Bubsec.  7-106  N.  B.  500,  215  N.  Y.  286, 

i  517—154  N.  Y.  S.  414. 

i  529.    Amended  b?  Laws  1907,  eta.  479,  {  2- 

164  N.  TC.  S.  824.  _    , 

f  64»-109  N.  B.  500,  215  N.  T.  285 ;   109  N. 

E.  554,  215  N.  X.  416;    109  N.  E.  618, 

216  N.  Y.  592. 
773,  783—109  N.  E.  500,  215  N.  Y.  285. 
!99,  BUbsec.  3-154  N.  Y.  S.  919. 

COLONIAL  LAWS. 
Volume  1. 
Pages  4,  80,  SI,  62,  88-154  N.  Y.  S.  849. 

CONSOLIDATED  LAWS. 
AeuonLTUBAL  Law  (Oh.  1). 
i  284-154  N.  Y.  S.  131. 

Baneinq  Law  (Ch.  2). 

f  152-164  N.  Y.  S.  692.  

i  190.     Amended  by  Laws  1900,  eh.  240—109 
N.  B.  580,  216  N.  Y.  475. 

Civil.  Rights  Law  (Oh.  6). ' 
i  40.     Amended  by  Laws  1913,  ch.  265—154 

N.  Y.  IS.  643,  754. 
f  41—154  N.  Y.  S.  643. 
{  41.  Amended  by  Laws  1913,  ch.  265-154  N. 

Y.  S.  754. 

Civn.  Sbbvicb  Law  (Ch.  7). 
Oh.  7—154  N.  Y.  S.  829,  403. 

i  14— 154  N.  Y.  S.  28& 
15,  subsec.  2-154  N.  Y.  S.  403. 
lft-109  N.  B.  560.  215  N.  Y.  461. 
f  22—154  N.  Y.  S.  831. 

CO0HTT  Law  (Ch.  11). 
S  28-154  N.  Y.  S.  867. 

Dkokdekt  Estate  Law  ((jH.  13). 

M  10,  15,  21—164  N.  Y.  S.  288. 
I  35—154  N.  Y.  S.  806. 
I  47—154  N.  Y.  S.  800. 
S  90-154  N.  Y.   S.  490. 

DoMEsno  Relations  Law  (Oh.  14). 
f  61—154  N.  Y.  S.  670. 
i  52-154  N.  Y.  S.  1101. 

EiLEonoH  Law  ((3h.  17). 

I  39-154  N.  Y.  S.  870. 
I  56-154  N.  Y.  S.  773. 
I  56  (added  by  Laws  1911,  ch.  891,  i  29)— 154 

N.  Y.  8.  708. 
I  71,  72-154  N.  Y.  S.  870. 
374-109  N.  B.  617,  215  N.  Y.  856. 
381.    Amended  by  Laws  1913,  ch.  821,  <  81— 
109  N.  B.  617,  216  N.  Y.  356. 

Bmflotebs'  Liabuitt  Actt. 

See  Labor  Law,  Si  200-204. 

Executive  Law  (Ch.  18). 

f  62,  subeec.  2.     Amended  by  Iawb  1911,  eh. 

14—164  N.  Y.  S.  268. 
f  102-154  N.  Y.  S.  871. 

Oenekal  Business  Law  (Oh.  20). 
I  74b.    Amended  by  Lews  1910,  ch.  615-109  N. 
E.  618,  215  N.  Y.  592. 


Geitebai.  Cobfobation  Law  (Ch.  23). 
fi  90,  91—109  N.  B.  625,  215  N.  Y.  548. 
Genebai.  Murioipai.  Law  (Ch.  24). 

56-154  N.  Y.  S.  661. 
61—164  N.  Y.  S.  711,  1010. 

HiOHWAT  Law  (Ch.  26). 

i  282  (subsec.  2  added  by  Laws  1910,  ch.  874) 

—154  N.  Y.  S.  257. 
i  289  (Bnbsec.  4  added  by  Laws  1910,  ch.  874) 

-164  N.  Y.  8.  257. 

InsAHiTT  Law  (Oh.  27). 
S  08—164  N.  Y.  8.  965. 

InscBANCE  Law  (Ch.  28). 

I  58-164  N.  Y.  S.  619,  660. 
I  91—154  N.  Y,  S.  283,  472. 

JuDiciABT  Law  (<3h.  80). 

{  116-154  N.  Y.  S.  300. 

i  475-109  N.  E.  672,  215  N.  Y.  466. 

Labob  Law  (C!h.  31). 

Ch.  81—154  N.  Y.  8.  406. 

H  2,  10,  11-154  N.  Y.  S.  627. 

i  20.    Amended  by  Laws  1918,  eh.  492-164  N. 

Y.  S.  1027. 
i  200.     Amended  by  Laws  1910,  ch.  362-109 

N.  E.  606,  215  N.  Y.  584. 
fS  200-204-154  N.  Y.  8.  164,  809;    109  N.  B. 

496,  215  N.  Y.  830;    109  N.  BL  606,  215 

N.  Y.  684. 

LiEK  Law  (Ch.  88). 

f  4—164  N.  Y.  S.  725. 

i  44—154  N.  Y.  S.  012. 

Hi  230-238-154  N.  Y.  8.  60. 

LiQUOB  Tax  Law  (Ch.  84). 

Ch.  34—154  N.  Y.   8.  170. 

§  8,  subsec.  2-154  N.  Y.  S.  163. 

i  8  (subsec.  10  added  by  Laws  1918,  ch.  16^— 

154  N.  y.  a.  163. 
i  16,  subsec.  8.     Amended  by  Laws  1918,  ch. 

168-154  N.  Y.  8.  1021. 
(  16,  subsec.  8-164  N.  Y.  8.  929. 
i  17-164  N.  Y.  8. 1021. 

Nbootiablb  InsiBUMENTs  Law  (Ch.  38). 

!  51— 154  N.  Y.  8.  1098. 
91—164  N.  Y.  S.  765,  1098. 
03-154  N.  Y.  8.  765. 
I  95-154  N.  Y.  8.  612. 

Pbnai.  Law  (Oh.  4(9. 

2—164  N.  Y.  S.  44. 

274-154  N.  Y.  S.  703. 

295—154  N.  Y.  S.  231. 

889,  subsec.  1—164  N.  Y.  S.  504. 

8S9,    subsec.    4,    d.    4.     Amended   by   Laws 

1912,  ch.  342-154  N.  Y.  8.  504. 
1897-154  N.  Y.  8.  876. 
2124-164  N.  Y.  S.  44. 
2460-164  N.  Y.  8.  1034. 
2460,  subsec.  1.    Amended  by  Laws  1910,  ch. 

618-154  N.  Y.  S.  1034. 
2460,  subsecs.  2,  3—154  N.  Y.  8.  1034. 
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Peksonal  Pbopebtt  Law  (Ch.  41). 
S 12-154  N.  Y.  S.  744. 
§  44.     Amended   by  Laws  1914,  ck.  607—154 

N.  T.  S.  753. 
$  65—154  N.  Y.  S.  786. 
I  129-154  N.  Y.  S.  204. 

PuBUc  Health  Law  (Ch.  45). 
§  7ft-154  N.  Y.  8.  1046. 

Public  Officers  Law  (Oh.  47). 
S  5-154  N.  Y.  S.  1007. 
I  9-154  N.  Y.  S.  2m. 
§  30-154  N.  Y.  8.  1007. 

Public  Sebvice  Commissions  Law  (Ch.  48). 

§§  28,  29-154  N.  Y.  S.  789. 

I  67,  siibsec.  6—154  N.  Y.  S.  649. 

Real  Pbopbbtt  Law  (Ch.  60). 
S  41-154  N.  Y.  S.  985. 
-  227—154  N.  Y.  S.  452. 

240-109  N.  E.  497,  215  N.  Y.  322. 

371—154  N.  Y.  S.  836. 

379—154  N.  Y.  S.  484. 

391—154  N.  Y.  S.  836. 

Second  Class  Cities  Law  (Ch.  63). 

i  92—154  N.  Y.  S.  890. 
§  120—154  N.  Y.  8.  1010. 
§  220-154  N.  Y.  S.  333. 
I  244r-154  N.  Y.  S.  800. 

Stock  Corfobation  Law  (Oh.  59). 
Ch.  59-154  N.  Y.  8.  1053. 
i  55-154  N.  Y.  S.  38. 

Tax  Law  (Ch.  60). 
Ch.  60-164  N.  Y.  S.  867. 
i  2,  subsec.  3—109  N.  E.  547,  215  N.  Y.  434 '. 

109  N.  E.  569,  215  N.  Y.  507. 
§§  9,  63,  131-154  N.  Y.  S.  682. 
I  134—154  N.  Y.  S.  22,  632. 
Is  138,  139,  154,  158-154  N.  T.  S.  632. 
§  182-154  N.  Y.  S.  1053. 
§  220—154  N.   Y.   S.  247. 
I  221—109  N.  E.  660,  215  N.  Y.  442. 
I  221a.    Added  by  I^wa  1911,  ch.  732—109  N. 

E.  559,  215  N.  Y.  447. 
S  222—109  N.  E.  569,  216  N.  Y.  44T. 

Town  Law   (Ch,  62). 
S  130-154  N.  Y.  S.  1007. 

TranspoWation   Corporations  Law 
(CJh.  68). 
§  62-154  N.  Y.  S.  649. 
Workmen's  Compensation  Law  (Ch.  67). 

Oh.  67—154  N.  Y.  S.  893;  109  N.  E.  600,  215 
N.  Y.  514 ;  109  N.  E.  604.  215  N.  Y.  529. 

Ch.  67.  Amended  by  Laws  1914,  chs.  41,  316 
—154  N.  Y.  S.  620. 

§  15—109  N.  E.  549,  215  N.  Y.  336. 

I  114—109  N.  B.  600,  215  N.  Y.  514;  109  N.  E. 
604,  215  N.  Y.  529. 

CITY  CHARTERS. 

Buffalo.     Laws   1891,   ch.    ]05.     Amended   by 

Laws  1900,  ch.  384—154  N.  Y.  8.  759. 
BaCfalo,  S  136.    iMvra  1891,  ch.  105—154  N.  Y. 

S.  7.59. 
Greater  New  Yotk,  f  50.    Iiaws  1901,  ch.  466— 

109  N.  E.  577,  215  N.  Y.  495. 
Greater  New   York,   i   261.     Laws  1901,   A. 

466-154  N.  i.  8.  46L 


Greater  New  York,  J  261.    Laws  1901,  ch^  486. 

Amended  by  Laws  1906,  ch.  550— 109  N. 

E.  .594    215  N.  Y.  533. 
Greater"  New  York"  g  406.    Laws  1901,  ch.  466 

—109  N.  E.  484,  216  N.  Y.  889. 
Greater  New  York.  U  419,  420.     Laws   1901, 

ch.  466-154  N.  Y.  S.  638. 
Greater  New  York,  §  95L    Laws  1901,  ch.  466 

J54  N   Y    S   539 

Greater  New   York,'  S   1000.     Laws   1901.   ch. 

466—154  N.  Y.  S.  277. 
Greater  New   York,   S   1027.     Laws  1901,   ch. 

466—154  N.  Y.  S.  85. 
Greater   New    York    (§1    1030,   1035,    added    to 

Laws  1901,  ch.  466,  by  Laws  1906,  ch. 

490)-154  N.  Y.  8.  85. 
Greater  New  York,  {  152a    Laws  1901,  di.  4C8 

—154  N.  Y.  S.  85. 
Greater  New  York,  g  1543.    Laws  1901,  ch.  466 

—109  N.  E.  484,  215  N.  Y.  389. 
Rochester,  §J  112.  191,  203.     Laws  1907,  <*. 

756-154  N.  Y.  S.  728. 

MUNICIPAL  COURT  AOT. 
(Laws  1902,  ch.  580.) 
ii  180,  184-164  N.  Y.  S.  157. 

MUNICIPAL  COURT  CODEL 

(Laws  1916,  cK  279.) 

§  173,  subsec.  ^^-154  N.  Y.  8.  990. 

LAWS. 

1786,  ch.  67-164  N.  Y.  S.  796. 

1842,  eh.  187-154  N.  Y.  8.  1010. 

1846,  ch.  182—164  N.  Y.  S.  439. 

1848,  ch.  319—109  N.  B.  560,  216  N.  T.  44Z 

1860,  ch.  360-154  N,  Y.  8.  65. 

1866,  ch.  763-109  N.  B.  569,  215  N.  X,  607. 

18ti8,  ch.  631—154  N.  Y.  S.  96. 

1809,  ch.  748-154  N.  Y.  S.  439. 

1882,  ch.  410,  i  1468,  subsec.  2—154  N.  Y.  S. 

877. 
1888,  ch.  345,  §§  1,  6.    Amended  by  Laws  1892, 

ch.  353—154  N.  Y.  S.  04. 

1890,  ch.  565,  §  11—154  N.  Y.  S.  141. 

1891,  ch.   106.     Amended  hy  Laws  1900,   ch. 
384-154  N.  Y.  S.  759. 

1891,  ch.  105,  i  136—164  N.  Y.  S.  769. 
18.02,  ch.  353-154  N.  Y.  S.  94. 
1893,  ch.  711,  1 13-164  N.  Y.  S.  796. 
18!I5,  ch.  559,  |§  50,  54—154  N.  Y.  8.  161. 
1897,  ch.  378,  §  648-109  N.  B.  484,  216  N.  Y. 
389. 

1897,  ch.  417,  S  9-154  N.  Y,  S.  316. 
lt>97,  ch.  702,  $  14-154  N.  Y.  S.  96. 

1898,  ch.  10,  i  »-154  N.  Y.  8.  9.".3. 

1901,  ch.  466,  i  60—109  N.  E.  577,  316  N.  Y. 

495. 
1901,  ch.  466,  i  261—154  N.  Y.  8.  461. 
1901,  ch.  466,  I  261.     Amended  by  Iaws  1006, 

ch.  560-109  N.  B.  594,  215  N.  Y.  533. 
1901,  ch.  466,  I  406-100  N.  K.  484,  215  N.  Y. 

389. 
1901,  ch.  486,  SS  419,  420-154  N.  Y.  S.  638. 
1901,  ch.  466,  S  951-154  N.  Y.  a  639. 
1901,  ch.  466,  i  1000-154  N.  Y.  S.  277. 
litOl,  ch.  466,  f  1027—164  N.  Y.  8.  85. 
1901.  ch.  460  (§§   1030,   1035,  added  by  Lawa 

1!K)8,  ch.  490)— 154  N.  Y.  8.  85. 
1001.  oh.  m;,  i  ir.?6— 154  N.  Y.  s.  85. 
1901,  <;b.  466,  S  1348-109  N.  B.-48i,  216  N.  Y. 

380. 
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1002,  ch.  680,  M  180,  184—154  N.  T.  S.  167. 
1903,  ch.  147—154  N.  Y.  S.  1059. 
1906,  ch.  413—154  N.  Y.  S.  1034. 
1906,  ch.  413,  i  1—iM  N.  T.  S.  1034. 

1906,  ch.  481—154  N.  Y.  8.  376. 

1900,  ch.  5.'5O-10O  N.  E.  594,  215  N.  Y.  533. 

1907,  ch.  429—154  N.  Y.  S.  235. 
1907,  ch.  479,  §  2—154  N.  Y.  S.  324. 

1007,  ch.  755,  S§  112,  191,  203-154  N.  Y.  S. 

728. 
1908y  ch.  490.    Amended  by  Laws  1«11,  ch.  65 

—164  N.  Y.  S.  85. 
1909,  ch.  240—109  N.  E.  580,  215  N.  Y.  475. 
1909,  ch.  384—154  N.  Y.  S.  759. 

1909,  ch.  384,  H  115a,  115f— 154  N.  Y.  Si  75&. 

1910,  ch.  352—109  N.  E.  606,  215  N.  Y.  584. 
1910.  ch.  374—154  N.  Y.  S.  257. 

1910,  ch.  515-109  N.  E.  618,  215  N.  Y.  692. 

1910,  ch.  618—154  N.  Y.  S.  1034. 

1910,  ch.  659,  i  31c.    Amended  by  Lawa  1911, 

ch.  570—154  N.  Y.  S.  414. 
1910,  ch.  659,  §  81.     Amended  by  Laws  1915. 

ch.  531,  i  26-154  N.  Y.  S.  1105. 

1910,  ch.  70ft-109  N.  K.  657,  215  N.  Y.  461. 

1911,  ch.  14—154  N.  Y.  S.  266. 
1911,  ch.  65—154  N.  Y.  S.  85. 

1911,  ch.  117,  S  21a— 154  N.  Y.  S.  993. 
1911,  ch.  .358— l&f  N.  Y.  S.  94. 
1911,  ch.  671,  S  130—154  N.  Y.  S.  888. 
1911,  ch.  571,  i  132—154  N.  Y.  S.  834. 
1911,  ph.  571,  1 150,  aubsecs.  1,  2—154  N.  Y.  S. 
qqq 

1911,  ch.' 576— 154  N.  Y.  S.  414. 

1911,  ch.  732—109  N.  B.  559,  215  N.  Y.  447. 

1911,  ch.  777—109  N.  E.  490,  215  N.  Y.  268. 

1911,  ch.  84^-154  N.  Y.  S.  711. 

1!H1,  ch.  842,  IS  6-9,  11—154  N.  Y.  S.  711. 

1911,  ch.  891,  I  29-154  N.  Y.  S.  708. 
1012,  ch.  342—154  N.  Y.   S.   504. 

1912,  ch.  380-10©  N.  E.  577,  216  N.  Y.  485. 

1913,  ch.  22.    Amended  by  Laws  1913,  ch.  522— 
154  N.  Y.  S.  213. 

1913,  ch.  168-154  N.  Y.  S.  163,  1021. 
1913,  ch.  265-154  N.  Y.  8.  643,  754. 
1913,  ch.  367—154  N.  Y.  S.  933. 
1913,  ch.  492—154  N.  Y.  S.  1027. 
1913,  ch.  522^154  N.  Y.  S.  213. 

1913,  ch.  821,  i  31—100  N.  B.  517,  216  N.  X 
356. 

1914,  ch.  41—154  N.  Y.  S.  426^  620. 
1914,  ch.  41,  {{  IjO,  11—154  N.  Y.  S.  423. 
1014,  cb.  41,  \  14—154  N.  Y.  a  351. 
1914,  ch.  41,  §  15—164  N.  Y.  S.  423. 
1914,  ch.  41,  K  20,  21,  32—154  N.  Y.  S.  486. 

1014,  ch.  58—154  N.  Y.  S.  346. 
1914,  ch.  58,  a  6,  7-154  N.  Y.  S.  346. 
1914,  ch.  240-154  N.  Y.  S.  1093. 
1914,  ch.  273—154  N.  Y.  S.  915. 
1914,  ch.  316—154  N.  Y.  S.  620. 

1914,  ch.  368,  §  168—154  N.  Y.  S.  934.  • 
1914,  ch.  369,  fi  57-154  N.  Y.  S.  331.  ^ 
1914,  ch.  36^,  f  249,  subsec.  3—154  K  t.  S. 

247. 
1914,  ch.  448— 154  N.Y.  S.  670.     • 
1914,  ch.  607—154  N.  Y.  S.  763. 

1914,  ch.  510-109  N.  E.  513,  216  N.  Y.  874. 

1015.  ch.  224—154  N.  Y.  S.  300. 

1015,  ch.  270,  S  173,  subsec.  2—154  N.  Y.  S. 

»)J0.       •  .       •  ^ 

lfil5,  ch.  531.  «  26—164  N.  Yi  «.  1105. 

1915,  ch.  667,  Ir25,  26— 154  N/  Y.  S.  897. 


STENOGRAPHERS.    . 

See  Costa,  <S=3l89;   Courts,  «s>ldO;   Criminal 
Law,  $=3400;  Master  and  Serrant,  <$=>69. 

STOCK. 

See  Estoppel,  €=>75. 

STOCKHOLDERS. 

See  Corporations,  «e»187-262. 

STREET  RAILROADS. 

See  Carriers ;  Master  and  Servant,  <$=>80. 

n.  BEOUXATIOV  Aim  OPERATION. 

^=»90  (N.Y.Sup.)  Driver  of  vehicle  must  In  a 
reasonable  manner  respect  paramount  right  of 
a  street  railway  company;  and  where  he  does 
80,  and  is  injured  without  any  fault  on  his  part 
by  the  negligence  of  the  company,  he  may  re- 
cover.—Weiss  V.  Kew  York  Ryd.  Co.,  154  N. 
Y.  S.  221. 

<S=398  (N.Y.Sup.)  A.  pedestrian  crossing  a 
street  car  track  cannot  rely  on  what  be  thinks 
the  motorman  will  do,  but  may  assume  only 
that  be  will  have  his  car  under  reasonable  con- 
trol.—Walsh  V.  Brooklyn,  Q.  C.  &  S.  B.  Co., 
154  N.  Y.  S.  884. 

<S=399  (N.Y.Sup.)  A  driver  who,  knowing  that 
a  car  was  rapidly  approaching,  merely  held  up 
his  hand  and  started  to  cross  the  street  without 
further  attention,  is  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.— Estate  of  Frederick 
Bubo  v.  Linch,  154  N.  Y.  S.  223. 
&=3.II4  (N.Y.Sup.)  Testimony  in  action  against 
a  street  railroad  tor  injury  to  a  passenger  held 
to  make  out  a  prima  facie  case  of  negligence  <m 
defendant's  part. — Armour  v.  Interborough  Kap- 
id  Transit  Co.,  154  N.  Y.  S.  93. 
@=>II4  (N.Y.Sup.)  In  an  action  for  personal 
injury  fiom  being  Struck  by  defendant's  surface 
car,  verdict  for  plaintiff  held  against  the  weight 
of  the  evidence  on  contributory  negligence. — 
Wolkenfeld  t.  New  York  Bys.  Co.,  164  N.  Y. 
S.  J120. 

«s»ll4  (N.Y.Sup.)  In  an  action  for  injuries 
from  being  strode  by  a  stieet  carv  evidence  held 
to  E^ow  that  plaintiff  was  guilty  of -contributory 
ne^ligenbe  lii  attempting  to  cross 'the  track. — 
Walsh  V.  Brooklyn,  Q.  O.  &  S.  B.  Co.,  154  N. 
Y.  S.  884.  ■         ] 

$=»II7  (N.Y.Sup.)  In  an  action  f^oinst  «. 
street  railroad  for  negligently  moving  its  train, 
so  that  plaintiff,  on  attempting  to  enter  a  car, 
fell  between  the  platforms  and  was  injured, 
the  opening  of  the  train  gates  made  defendant's 
invitation  to  plaintiff  to  board  the  train  a  ques- 
tion for  the  juiy. — ^Armour  v.  Interborough 
Rapid  Transit  Co..  154  N.  Y.  S.  »8. 
«=9ll7  (N.Y.Sup.)  ^idence  in  an  action  to 
recover  for  damages  to  plaintiff's  truck  from 
colUidon  with  defendant's  street  car  held  to 
maKo  the  defendant's  negligence  and  the  plain- 
tiff's tontribntory  negligence  questions  for  the 
jury. — Heywood  Bros.  &  Wakefield  Co.  v.  Lincii, 
154  N.  Y.  S.  160. 
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4=»II7  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  traveler  In  collision  with  a  street  car,  evidence 
held  to  require  submission  to  the  jury  of  the 
issues  of  negligence  and  contributory  neeligence. 
—Weiss  V.  Nevf  York  Rys.  C!o.,  154  N.  I.  S. 
221. 

®:sll7  (N.T.Sup.)  A  pedestrian,  seeing  a  car 
approaching  so  near  and  going  so  fast  as  to  be 
liable  to  strike  him  before  be  can  cross,  may  not 
as  a  matter  of  law  rely  on  motonnan  exercising 
reasonable  care. — Seney  v.  New  York  State 
Rys.,  154  N.  Y.  S.  691. 

«=»!  17  (N.Y.Snp.)  Where  the  driTer  of  a  wag- 
on saw  a  car  nearly  500  feet  away,  he  could 
not  be  held  ^Ity  of  negligence  as  a  matter  of 
law  in  turning  on  the  tracks  without  further 
looking.— Gruhn  t.  Brookl]^  Height*  B.  Co., 
154  N.  Y.  S.  1094. 

STREETS. 

See  Municipal  Ck>rporation8,  «s>402,  657-706, 
771-812,  871. 

SUBMISSION  OF  CONTROVERSY. 

^=9 1 9  (N.Y.Sup.)  Though  the  stipulation  on 
submission  of  a  controversy  did  not  provide 
for  the  contingency  of  the  judgment  being  partly 
for  plaintiff  and  partly  for  defendant,  judgment 
in  such  case  held  to  be  rendered  for  plaintiff 
for  the  penalty  sued  for.— People,  by  Mitchell,  v. 
InterboTough  Rapid  Transit  Co.,  154  M.  X.  S. 
627. 

SUBROGATION. 

See  Insurance,  9=9606. 

($=314  (N.Y.Sup.)  A  purchaser  of  land,  who  has 
paid  OS  a  mortgage  thereon  in  ignorance  of  a 
second  mortgage  constituting  a  valid  lien  upon 
the  land  at  the  time  of  purchase,  held  entitled 
to  be  subrogated  to  the  rights  of  the  first  mort- 
gagee-Zimmerman T.  Haller,  154  N.  Y.  S.  673. 

SUBSCRIPTIONS. 

See  Corporations,  4=988. 

iSUBTENANTS. 

See  Iiandlord  and  Tenant,  «=>164,  165,  217. 

SUIT. 

See  Action. 

SUNDAY. 

See  Theaters  and  Shows,  «=»2. 
«=»6  (N.Y.Sup.)  The  general  law  of  the  state 
of  New  York  does  not  prohibit  an  Indoor  exhibi- 
tion of  moving  pictures  on  Sunday. — People  ex 
rel.  Klinger  v.  Rand,  154  N.  Y.  S.  293. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution:    Fraudulent  Conveyances,  «s> 
305. 

SURETYSHIP. 

See  Prlndpid  and  Sarety. 


SURRENDER. 

See  Landlord  and  Tenant,  ^ssllOL 

SUSPENSION. 

See  Attorney  and  Client,  9=»S8,  58L 

TAXATION. 

See  Counties,  «=»196,  206;  IntozicatinK  I-iq- 
uors,  <8=»4e%-106;  Licenses;  Life  Eat:ii>~: 
Limitation  of  Acti(»i8,  ®=>58;  Municipal  Cor- 
porations ®=>73,  957-980;  Public  Lands.  «=9 
163;    Railroads,  «=>134;   Trusts,  «=>274. 

in.   I.IABIUTT  OF  PEBSOHS  AMD 

PBOPERTT. 
<B)  Oorporatloaa  and   Corpoxmt*   St*«k 

and  PropertT. 

*=»II7  (N.Y.)  General  franchise  of  a  corpora- 
tion is  its  right  to  do  business,  while  a  rigtt 
of ^  way  over  a  public  street  to  operate  a  Btritt 
railroad  is  a  special  franchise.— People  ex  n'.. 
■Harlem  River  &  P.  C.  R.  Co.  v.  State  Bcer.i 
of  Tax  Com'rs,  109  N.  B.  569,  215  N.  Y.  507 
Right  granted  to  a  railroad  company  by  Lass 
1866,  c.  703,  to  locate  its  road  across  Davigab> 
waters,  -is  a  special  franchise,  within  Xax  Law, 
§  2,  subd.  3.— Id. 

9=>II7  (N.Y.Sup.)  A  railroad  corporatian  or- 
gani^sed  under  Stock  Corporation  £mw,  acquit^ 
ing  on  foreclosure  property  and  franchises  of 
another  corporation  owning  a  railroad  in  tb^ 
state,  and  leasing  the  same,  held  doing  bu.«ini'>'^ 
in  the  state,  within  Tax  Law,  {  182. — PeciV 
ex  rel.  Lehigh  &  N.  Y.  B.  Ca  v.  Sohmer,  lH 
N.  Y.  8.  1063. 

V.  ZJBVT  AHB  ASSES8ICE1IT. 

(D)   Mode   of   Assessment   of   Corporate 
Stock,  Property,  or    Reoetpts. 

<S=3376  (N.Y.)  Cost  of  subway  and  bridge  tak- 
ing streets  under  and  over  railroad,  was  improp- 
erly included  in  the  assessment  of  the  rca<l'$ 
special  franchise  as  tangible  property  of  the  n*i 
under  Tax  Law,  {  2,  subd.  3,  although  there  vas 
physical  connection  between  the  structures  am 
the  roadbed. — People  ex  reL  New  York,  O.  &  W. 
Ry.  Co.  ▼.  State  Board  of  Tax  Com'ra,  1U9  X. 
E.  647,  216  N,  Y.  434. 

(Bl]  Asseeameat  Bolls  or  Boolca. 

«s>42l  (N.Y.Sup.)  The  description  of  land  in 
an  assessment  held  sufficient  to  support  it, 
though  it  was  not  assessed  against  all  of  tlie 
nonresident  owners. — Sheldon  v.  Buasell.  154 
N.  Y.  S.  632.  ^^ 

(O)  Berlevr,  Oorreotioa,  or  Sottlas  AaM* 
of   AsaesaBieat. 

«s>493  (N.Y.Snp.)  Under  Lawa  1811.  c  117. 
{  21a,  that  petitiimers  in  a  suit  to  rerriew  an 
assessment  admit  the  correctneaa  thereof  as  to 
the  value  of  a  certain  portion  of  the  pronerty 
does  not  make  the  review  one  of  part  of  the 
assessment  only. — People  ex  reL  Havemeyer  v. 
Pnrdy,  164  N.  Y.  S.  993. 

The  presumption  is  that  an  aaseasmeDt  leviei 
by  the  taxing  officers  is  regular,  and  it  will  aot 
be  distarbed,  nnlaas  it  dcailj  appears  tkat  ia- 
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justice  has  been  done,  to  slioir  wUch  the  bur- 
den is  ayon  one  attacking  the  assessment. — Id. 
In  a  suit  to  correct  an  assessment  of  property 
in  the  vicinity  of  New  York  Harbor,  evidence 
hcM  to  show  that  the  assessment  was  ezcessive. 
—Id. 

X.  KEDEMFTIOX  FROM  TAX  SAIX. 

^=>70l  (N.Y.Sup.)  The  owner  of  wild  lands 
held  an  actaal  occupant,  within  Tax  Law,  f 
134,  and  so  entitled  to  notice  to  redeem  from 
tax  sale.— Nichols  v.  KeUas,  164  N.  T.  S.  22. 

XI.  TAX  TITI.es. 

<A)  Title  and  Rlslits  of  F«rekaa«r  at  Twi 
Sale. 

«=>734  (N.Y.Snp.)  Under  Tax  Law,  If  9,  63, 
an  assessment  against  realty  owned  by  nonresi- 
dents,  which  did  not  name  all  the  owners,  is 
valid,  anless  the  description  was  such  as  to  mis- 
lead the  owners  and  prevent  them  from  as- 
certaining the  existence  of  the  assessment. — 
Sheldon  v.  Russell.  154  N.  Y.  8.  632. 

A  tax  title  cannot  be  avoided  because  of  the 
want  of  the  county  treasurer's  certificate  to  the 
supervisor  of  the  unpaid  taxes.— Id. 

A  tax  title  will  not  be  avoided  because  of  the 
want  of  the  certificate  of  the  supervisor  of  the 
completed  description  of  the  premises. — Id. 

A  tax  title  will  not  be  avoided  because  of  the 
want  of  the  certificate  of  the  county  treasurer 
that  be  has  examined  and  compared  the  collec- 
tor's return  with  the  tax  roll.— Id. 

The  failure  to  serve  notices  to  redeem  on  the 
mortgagee  will  not  avoid  a  tax  deed,  onder 
Tax  Law,  fS  138,  139.— Id. 

(B)   Tax  DeeOs. 

'<S=>749  (N.Y.Sup.)  Despite  Tax  Law,  S  158, 
held  that,  in  view  of  section  164  of  article  7, 
section  131  of  article  6  does  not  apply  to 
sales  by  the  county  treasurer.— Sheldon  v.  Bus- 
«eU,  164  N.  Y.  S.  632. 

«s>768  (N.Y.Sup.)  The  certiacate  of  the  county 
treasurer,  reciting  that  due  notice  of  the  tax 
sale  was  served  upon  the  occu[iant  and  that  the 
lands  remained  unredeemed,  being  recorded  with 
the  deed,  was  a  compliance  with  Tax  Law,  { 
134.— Sheldon  v.  Bussell,  164  N.  Y.  S.  632. 
«=>776  (N.Y.Sup.)  Under  Tax  Law,  §  164,  the 
interest  of  record  owners  not  mentioned  in  the 
conveyance  does  not  pass. — Sheldon  y.  Russell, 
154  N.  Y.  S.  632. 

Xm.  I.EOAGT.  IMHERITAHCE,  AND 
TBANSFEB  TAXES. 

^=9879  (N.Y.)  An  instrument  executed  by  own- 
er of  stock,  whereby  he  appointed  a  transferee 
trustee,  held  testamentary  and  the  stock  sub- 
ject to  transfer  tax.— In  re  William  B.  Dana 
Co.,  109  N.  B.  657,  216  N.  Y.  46L 
^=>879  (N.Y.)  A  gift  by  a  testator  made  prior 
to  bis  death  held  one  in  contemplation  of  death 
taxable  under  Tax  Law,  section  221a,  as  added 
by  Laws  1911,  c.  732,  and  such  tax,  under  sec-' 
tion  222,  became  due  and  payable  immediately 
upon  the  completion  of  the  transfer. — In  re 
lIodRes'  Estate.  109  N.  B.  559,  215  N.  Y.  447, 


•»879  (N.T.SnrJ  A  savings  bank  deposit  made 
in  the  name  of  B.,  the  decedent,  and  a  niece, 
held  within  Laws  1914,  c.  360,  §  249,  subd.  3, 
so  that  ownership  of  the  whole  deposit  did  not 
vest  in  the  niece  until  she  became  the  survivor, 
and  that  hence  the  deposit  was  subject  to  a 
transfer  tax  under  Tax  Law,  §  220. — In  ze 
Reed's  Estate.  154  N.  Y.  8.  247. 

Where  decedent  made  a  gift  inter  vivos  of 
one-half  of  a  savings  bank  deposit,  thus  creat- 
ing a  tenancy  in  common,  Jield,  that  one-half 
the  deposit  was  subject  to  a  transfer  tax. — Id. 

The  making  of  a  savings  bank  deposit  in  trust 
for  decedent^  nephew,  so  that  title  iMuued  at 
the  time,  held  to  render  tile  deposit  not  subject 
to  a  transfer  tax. — Id. 

Where  decedent  made  a  deposit  in  the  name 
of  R..  in  trust  for  C,  and  showed  the  bank 
book  to  C  an  infant,  and  his  father,  telling 
them  that  it  was  for  the  infant  and  to  belong 
to  him,  held,  that  there  was  a  present  transfer 
by  gift  inter  vivos,  and  that  same  was  not  sub- 
ject to  a  transfer  tax. — Id. 
<8=»886'/2  (N.Y.)  Where  beneficiaries  under  a 
trust  instrument  testamentary  in  character  are 
legatees  under  will  of  creator  of  tmst,  the  trans- 
fers under  the  trust  must  be  merg^  with  lega- 
cies under  will  for  appraisal  under  Laws  1910, 
c.  706.— In  re  William  B.  Dana  Co.,  109  N.  B. 
657.  216  N.  Y.  461. 

<»s>886</2  (N.Y.)  A  gift  by  a  testator  made 
prior  to  nis  death  held  one  in  contemplation  of 
death  taxable  under  Tax  Law,  section  221a,  as 
added  by  Laws  1911,  c.  782,  and  section  222 
immediately,  and  hence,  in  determining  the  rate 
of  taxation  the  amount  of  the  gift  should  not 
be  added  to  bequests  made,  but  the  two  should 
be  taxed  separately.— In  re  Hodges'  Estate,  109 
N.  B.  569,  216  N.  Y.  447. 
€=3899  (N.Y.)  Where  an  association  incorpo- 
rated onder  Laws  1848,  c.  319,  was  duly  served 
with  notice  of  hearing  and  failed  to  appear,  held, 
that  the  appraisMr  had  jurisdiction  and  properly 
determined  that  a  legacy  to  the  corp(»ation  was 
subject  to  a  transfer  tax. — In  re  Townsend's  Es- 
tate, 100  N.  E.  660,  215  N.  Y.  442. 

A  corporate  legatee  duly  served  with  notice 
of  hearing  before  the  appraiser  held  under  ob- 
ligation to  appear  before  the  appraiser  and 
show,  not  only  that  it  was  organised  under  Laws 
1848,  c.  819,  but  the  other  facts  justifying  ex- 
emption under  Tax  Law,  {  221.— Id. 

Refusal  of  the  surrogate  to  grant  a  new  hear- 
ing because  of  oversight  of  the  corporate  legatee 
and  its  failure  to  call  to  its  attorneys'  attention 
the  facts  entitling  it  to  an  exemption  from  a 
transfer  tax  held  not  an  abuse  of  the  discretion 
vested  in  the  surrogate  by  Code  Civ.  Froc.  S 
2490,  subd.  6.— Id. 

<&=>895  (N.Y.Sur.)  In  fixing  valuation  of  cor- 
poration owned  by  decedent,  allowance  made  to 
decedent  of  one-half  the  annual  profits  as  salary 
in  reduction  of  profits  and  the  remaining  one- 
half  held  to  fix  the  value  of  the  good  will, 
which,  added  to  that  of  the  tangible  assets,  gave 
the  value  of  all  the  corporation's  assets. — In  re 
Crerand's  Estate,  154  N.  Y.  S.  938. 
es:>e95  (N.Y.Snr.)  In  arriving  at  the  caedi  val- 
ue of  shares  of  capital  stock  of  a  corporation, 
owned,  by  decedent   for  puriwses  of  fixing   the 
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transfer  tax,  the  amount  of  a  Borplua  reserve, 
set  aside  to  corer  losses  from  bad  debts  and  oth- 
er contingencies,  was  properly  included,  where 
there  was  no  proof  of  bad  debts.— In  re  Boos' 
Estate,  154  N.  Y.  S.  939. 

In  fixing  the  cash  value  of  shares  of  corporate 
stock  subject  to  transfer  tax,  a  fair  dedaction 
from  apparent  profits  of  the  amount  necessary 
to  render  adequate  the  salaries  paid  for  services 
rendered  by  the  majority  stockholders  as  offi- 
cers was  justified. — Id. 

<Ss>895  (N.Y.Sur.)  A  danse,  in  a  will  of  a 
member  of  a  partnership,  that  npon  his  death 
nothing  should  be  paid  by  his  estate  for  the 
partnership  good  will,  held  not  to  justify  the 
transfer  tax  appraiser  in  finding  the  nonexist- 
ence of  such  good  will. — In  re  Bnrgheimer's  Es- 
tate, 164  N.  Y.  S.  943. 

«=»895  (N.Y.Sur.)  In  arriving  at  the  value  of 
an  unlisted  stock  for  transfer  tax  porposes, 
held,  that  direct  evidence  of  sales  at  or  about 
the  time  of  death  would  outweigh  an  unverified 
report  of  an  investors'  agency. — in  re  Newman's 
Ksmte,  164  N.  Y.  S.  1107. 

TELEGRAPHS  AND  TELEPHONES. 

See  Criminal  Law,  «»45S,  1168;   Eminemt  Do- 
main ;    Master  and  Servant,  •=3278. 

I.   ESTABUSHBCENT.  OONBTRTTCTION, 
AND  MAIITTEXAircnE!. 

«=>I0  (N.Y.SupO  State,  granting  to  a  tde- 
phone  company  right  to  ereet  poles  and  wires 
over  highways,  reserves  right  to  compel  removal 
of  poles  and  placing  of  wires  onder  ground. — 
New  York  Telephone  Ck>.  t.  State,  154  N.  Y.  S. 
1069. 

n.  BEouiiATiosr   and    operation. 

«=933  (N.Y.Sup.)  Where  order  of  Public  Serv- 
ice Commission  restraining  a  telegraph  compa- 
ny from  continuing  certaui  charges  on  intra- 
state messages  received  from  anotiier  telegraph 
company  to  be  forwarded  was  affirmed  by  the 
courts,  it  was  not  res  judicata  as  to  interstate 
messages.— In  re  Postal  Telegrapb-Cable  Co., 
154  N.  y.  S.  99T. 

«s»33  (N.Y.Sup.)  Laws  1914,  c.  240,  reUtea  to 
burden  of  proof  as  to  rates  of  carriers  only,  and 
an  ot^er  reducing  telephone  rates  must  be  re- 
versed, wbera  complainants  made  no  showing 
that  tne  new  rates  were  unreasonable. — People 
ex  rel.  New  York  Telephone  Co.  v.  Public  Serv- 
ice CohimissioD,  Second  XHat.,  154  N.  Y.  S. 
1003. 

TELEPHONE  OPERATORS. 

See  Master  and  Servant,  €=>69. 

TENANCY. 

Hue  Landlord  and  Tenant. 

TENANCY  IN  COMMON. 

See  Wills,  «=027,  634,  777. 

n.  BftJTITAI.    RIGHTS,    BUTIES,    AND 
uabilities  of  COTENANTS. 

•=>IS  (N.Y.Sup.)  The  use  by  tenants  in  com- 
mon of  a  dam  could  not  be  adverse  to  a  cotenant 


until  there  was  an  ouster  of  saA  ootenamt.— 
Knowlton  Bros.  v.  New  York  Air  Brake  Col, 
154  N.  Y.  S.  675,  689. 

«=>I5  (N.Y.Sup.)  Possession  for  over  20  y««i» 
of  entire  premises  conveyed  by  owner  of  Biufare 
and  tenant  in  common  of  mines  and  minenls 
and  operation  of  only  known  mine  for  over  20 
years,  held  an  ouster  of  the  grantor's  eotenants, 
ajod  to  constitute  adverse  possession  of  the 
mines  and  minerals. — Couch  v.  Armory  Com- 
mission of  Third  Brigade  Dist.  of  New  York. 
154  N.  Y.  S.  945. 

TENDER. 

See  Mertgagca,  •ebSOI,  310l 
<&=>I8  (N.Y.Sup.)  Where  a  tender  is  refused. 
tite  amount  offered  most  be  deposited  to 
defe>danf s  credit,  or  paid  into  court,  to  make 
the  tender  a  legal  one.— Meyer  ▼.  Matnyolis 
BJutting  Milla,  154  N.  Y.  S.  200. 

TERM. 

See  Master  and  Servant,  4=98. 

TERMINALS. 

See  Railtoads,  «=»7R. 

TERMS. 

See  Landlord  and  Xtonant,  •saSe-iaOk 

TESTAMENT. 

Bee  Wills. 

TESTAMENTARY  CAPACITY. 

See  Wills,  <9=»24-65. 

THEATERS  AND  SHOWS. 

See  Civil  Rights;  Injnaction,  «s>60,  74,  »4. 
€=»2  (N.Y.Sup.)  The  power  of  the  mayor  of 
a  municipality  to  license  moving  picture  shows 
involves  a  discretionary  power  to  rwulate. — 
People  ex  rel.  Klinger  t.  Rand,  164  N.  'Y.  S. 
293. 

The  Legislature  is  the  sole  judge  of  the  acts 
that  should  be  prohibited  on  Sunday,  and  in  the- 
absence  of  l^slatlve  prohibition,  or  express 
legiskitive  auuority,  the  mayor  cannot  compel 
the  Sunday  dosing  of  moviiig  picture  theaters 
as  a  condition  to  licensing  such  theaters. — Id. 
«=»3  (N.Y.Sup.)  That  a  motion  picture  play 
^wa  an  officer  in  a  cruel  and  inhaman  light 
during  the  Franco-Prussian  v*i  held  not  to 
justi^  the  revocation  of  the  license  of  a  theater 
in  which  the  film  was  shown.— Life  Photo  film 
CorporaUon  v.  Bell,  154  N.  Y.  S.  763. 

TICKETS. 

See  Carriers,  «3>280. 

TIME. 

See  Appeal,  <S=3425 ;  Bills  and  Notes,  «=>12n: 
Interest,  ^=»46;  Interpleader;  Limitation  of 
Actions,  «=»5&-130:  Wills,  ift=)e84,  G99: 
Sales,  «=»71-126,  129.  176;  Shippins. 
184. 
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TITLE, 

See  BUUi  and  Notes,  ««e453:  Chattel  Mort- 
.  gajres,  «=»17T,  886;  Courts,  «5;5p190;  Eject- 
ment ;  Escheat :  Estoppel,  «=»32  ;  False  Pre- 
tenses, ®=98;  Property;  Public  I^ands:  Quo 
Warranto;  Records;  Sales,  <S=»459;  Taxa- 
tion, «s>734;  Vendor  and  Pnrohawr,  *=»130, 
13& 

TITLE  INSURANCE. 

See  iQBUrance,  i>=>426^. 

TORTS. 

See  Frandt  Libel  and  Slander;  Mqnidpal  Cot> 
porations,  ®=771-84f5 ;  Nepr'igence ;  Nui- 
sance ;  Parent  and  Child,  ^=3 13 ;  States,  €=> 
112 ;   Trover  and  Convewion, 

TOWNS. 

See  Municipal  CorporatieoB. 

TRADE-MARKS  AND  TRAQE-NAMES. 

See  Courts,  «=>489,  500. 

I.  BIABKS  Aim  irAMEB  SUBJECTS  OF 

«n»9  (N.T.Sap.)  Under  TradeTMark  Act  Feb. 
20,  1905,  the  word  "Oneida,"  aa  part  of  the  reg- 
istered trade-name  "Oneida  Community,"  held 
entitled  to  protection.— Oneida  Communit?  t. 
Oneida  Game  Trap  Co.,  154  N.  Y.  S.  391. 

m.  BEGISTRATIOV,  KEaWULTlOV, 
Am  OFrBNVBS. 

^=341  (N.T.Sup.)  Regulation  of  trade-marks 
held  to  find  its  authority  under  commerce  clause 
of  the  federal  Constitution.— Oneida  Community 
V.  Oneida  Game  Trap  Co.,  154  N.  Y.  8.  891. 

IV.  INFHINGEMEirT  AIf!D  VITFAXR 

COMPETITION. 

<B)  •Wha.t  Competition  Vnlmw(«l. 

«=969  (N.Y.Sup.)  Publisher  for  60  years  of 
fashion  journal  entitled  "L«  Bon  Ton"  could 
restrain,  despite  lack  of  fraudulent  intent,  pub- 
lication of  similar  journal  entitled  "Gazette  du 
Bon  Ton."— S.  T.  Taylor  Co.  v.  Nast,  164  N. 
Y.  S.  982. 

<S3>7D  (N.Y.Sup,)  Publisher  for  60  years  of 
fashion  journal  entitled  "he  Bon  Ton"  could 
resti'ain  publication  of  similar  journal  entitled 
"Gazette  du  Bon  Ton."— S.  T.  Taylor  Co.  y. 
Nast,  154  N,  Y.  S.  982. 

(C)   AotloBS. 

«a>$7  (N.Y.Bup.)  Plaintiff,  who  under  Trade- 
Mark  Act  Feb.  20,  1U05,  had  regwtered  the 
word  "Oneida"  as  a  part  of  its  trade-mark 
"Oneida  Commonity,"  held  entitled  to  enjoin 
defendant  from  using  the  name  "Oneida  Game 
Trap  Compao};"  and  from  stamping  word 
"Oneida"  upon  its  traps.— Oneida  Community  t. 
Oneida  Game  Trap  Co.,  154  N.  Y.  S.  891. 


TRADE  UNIONS. 

e^>4  (N.Y.)  Neither  the  Mecutive  board  of  an 
unincorporated  labor  association  composed  of 
local  unions,  nor  the  association,  is  liable  for 
an  erroneous  decision  of  the  board  as  to  expul- 
sion of  member,  when  not  guilty  of  fraud  or 
bad  faith.— Schouten  v.  Alpine,  109  N.  E.  244. 
215  N.  Y.  225. 

Under  the  by-laws  of  a  local  labor  union  of  an 
association,  the  local  union,  expelling  a  member, 
may  determine  the  penalty  without  reference  to 
a  by-law  of  the  association  limiting  penalties. 

«=»9  Cf.Y.)  Code  Civ.  Proc.  i  1919,  does  not 
authorize  an  action  against  the  president  of  an 
umncorporated  association  of  laborers  composed 
of  local  itpions,  unless  plaintiff  can  show  a 
cause  of  action  against  all  the  members.— 
Schouten  t.  Alpine,  109  N.  B.  244.  215  N.  Y. 
220. 

TRANSFERS. 

See  Carriers.  «=>356,  373. 

TRANSFER  TAX. 

Ses  TIaxatioB,  ^s>8T9-896. 

TRESPASS. 

See  Animals,  «=»96,  100;  Navigable  Waters, 
«=>40;    Waters  and  Water  Courses,  9=>167, 

ire. 

TRESPASS  TO  TRY  TITLE. 

S«e  Kjeotment. 

TRIAL 

See  Appeal,  <8=3215,  1033,  1064 ;  Brokers,  «=» 
88;  Carriers,  «=s>320,  347;  Conspiracy,  «=> 
48 ;  Costs ;  Oriminal  Law,  «=»73ft-854 :  Di- 
vorce, 9=»149;  Extradition,  4^941;  .Judg- 
ment, <&=>248;  Jury;  I«ndlord  and  Ten- 
ant, ■Ss>lR4,  169,  233 ;  Master  and  Servant, 
&5>286,  293,  332;  Municipal  Corporations, 
«=5»374,  706;  New  Trial;  Nuisance,  e=>M; 
Principal  and  Agent,  ®:9l24;  Reference; 
Street  Railroads,  <&=>117;  Venue;  Wills, 
«=s>309. 

H.  DOCXKT8,  U8*«,  AHD  OAI.Elf- 
9AI19. 

«s>IS  (N.Y.Oity  Ct.)  On  restoration  to  calen- 
dar after  default  on  showing  of  merits,  with- 
out excusing  failure  to  appear  for  trial  when 
case  appeared  on  day  calendar,  plaintiff's  case 
will  take  position  as  last  of  issues.- Shereshof- 
sky  V.  C<Hitinental  Garment  Co.,  164  N.  Y.  S. 
1074. 


m. 


COURSE  AITD   COWDUOT  OF 
TRIAX.  nr  GEMERAX. 


9a»2S  (N.Y.Sup.)  Where  the  answer,  in  a  suit 
for  goods  sold  and  delivered,  denies  no  material 
allegation  of  the  complaint,  defendant,  having 
the  burden  of  proof,  has  the  opening  and  clos- 
ing of  the  case.— Van  Ingen  t.  Mas  Marx,  164 
N.  Y.  S.  112. 
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«s>25  (N.T.Sup.)  On  denial  that  the  amount 
claimed  in  a  suit  for  rent  wa«  the  amount  due, 
defendant  wag  entitled  to  open  and  close  on  ita 
affirmative  defense. — Began  t.  Kelley,  154  N.  X. 
S.  139. 

VI.  TAXnrO   CASE   OB  QVESTIOM 
FROM  JVRT. 

fA)  ttncatloiM  ol  IjAW  or  of  Faet  1b  Ct«n- 
eral. 

^=3 1 40  (N.Y.)  That  a  party  calls  a  witness 
does  not  prevent  him  from  asking  to  have  the 
truthfulness  of  the  witness'  testimony  submitted 
to  the  jury,  if  it  is  inherently  improbable  or  is 
(Contradicted.— Carlisle  v.  Norris,  109  N.  B.  B64, 
215  N.  Y.  400. 

In  an  action  to  recover  the  valne  of  stock  cer- 
tificates belonging  to  plaintiif  and  deposited  with 
defendant,  held,  that  testimony  of  defendant's 
cashier,  whom  plaintiff  called  as  a  witness,  was 
not  so  inherently  improbable,  as  to  entitle  plain- 
tiff to  have  its  truth  submitted  to  the.  jury  .—Id. 
«s»l4l  (N.Y.Sup.)  Where  the  uncontradicted 
evidence  sbovred  contributory  negligence,  bar- 
ring recoveryfor  death  of  employs,  there  was  no 
question  for  the  jury. — Weniel  v.  Patrick  Ryan 
Const.  Corporation,  154  N.  Y.  S.  809. 
9s>l43  (N.Y.Sup.)  Where  the  evidence  is  con- 
flicting, the  question  is  for  the  jury.— KossoS 
V.  Kupferberg,  154  N.  Y.  8.  149. 

VH.  XMSTB1TCTIONS   TO   JUBT. 

(D)  Applteabllitr    to    Pleadlmsa    and    ByI. 
denee. 

<&s»252  (N.Y.Sup.)  The  instructions  should  not 
submit  an  issue  not  raised  by  the  proof.- E.  I. 
Du  Pont  De  Nemours  Powder  Co.  t.  Scfawen- 
ger,  154  N.  Y.  S.  180. 

Vm.  CUSTODT.   CONDUCT.  AND  DE- 
UBEILATIUN8  OF  JUBT. 

<&s»3l7  (N.Y.Sup.)  Defendant,  who  with  knowl- 
edge of  misconduct  of  juror  permitted  the  case 
to  be  submitted  without  objection,  waived  all 
objections  to  such  misconduct. — Winder  T.  Pol- 
lack. 154  N.  Y.  S.  105. 

IX.  VERDICT. 

(A)  Oemcval  Verdict. 

^=>336  (N.Y.Sup^  A  superfluous  recommenda- 
tion in  a  verdict  for  defendant  in  an  action  for 
assault  held  not  to  preclude  the  rendition  of  a 
judgment  for  defendant — Rettig  v.  John  E. 
Moore  Co.,  154  N.  Y.  S.  124. 

TROVER  AND  CONVERSION. 

See  Chattel  Mortgages,  ^=>177;  Principal  and 
Agent,  €=3l67. 

I.  ACTS  CONSTITUTING  CONVEB- 

SION  AND  XIABIUTT 

THEBEFOB. 

#=>I0  (N.Y.Sup.)  A  seller  to  a  buyer,  who  had 
previously  contracted  to  sell  to  a  third  person, 
held  guilty  of  conversion  by  subsequently  selling 
to  another.— Tompkins  Kiel  Marble  Co.  v.  Buck- 
man.  154  N.  Y.  S.  196. 


n.  ACTIONS. 

(C)  BTtdenee. 

€=335  (N.Y.Sup.)  In  an  action  for  conTerdon 
of  goods  delivered  to  defendant  under  a  consign- 
ment contract,  the  defense  that  the  goods  bad 
been  sold  before  demand  for  return  need  not  be 
negatived  by  plaintiff.— Stem  v.  Sydn«y,  154  N. 
Y.  S.  130. 

€=>40  (N.Y.Sup.)  In  a  suit  for  conversion,  evi- 
dence held  sufficient  to  make  a  prima  facie  case 
against  defendant.— Stem  v.  Sydney,  154  N.  Y. 
S.  130. 

.  TRUST  COMPANIES. 

See  Banks  and  Banking,  «=>314,  317. 

TRUST  DEEDS. 

See  Mortgages^ 

TRUSTS. 

See  Banks  and  Banking,  «=>317:  Charitiea; 
Limitatioh  of  Actions,  9=3lQS:  Perpetuities, 
«=»2,  6;    Wills,  «8=»684-<88. 

L  CBEATION,   EXISTENCE,   AND  VA- 

XJDITT. 

(A)  Bzyresa   Trasts. 

4=>2  (N.Y.Sup.}  Laws  of  this  state  as  to  tmatt 
held  not  to  be  interposed  to  defeat  will  of  for- 
mer resident  of  this  state,  who  after  retaming 
to  Germany  executed  a  will  containing  gifts  of 
personal  estate  to  foreign  tmstee  for  a  foreign 
charity,  valid  there. — Stieglltx  v.  Attorney  Gen- 
eral, 154  N.  Y.  S.  137. 

«=>I2  (N.Y.Sup.)  Will  leaving  property  in 
trust  for  testator's  son,  to  pay  Income  to  him 
for  Ufe,  declaring  that  bia  creditor*  should 
touch  no  part  of  the  estate,  an.i  providing,  if 
son  became  free  of  indebtedneas,  the  trustee 
should  convey  to  him,  created  a  valid  trust. — 
Siemers  v.  Morris,  154  N.  Y.  S.  1001. 
^=335  (N.Y.)  Where  one  trust  company  upon 
receiving  funds  from  another  for  the  purchase 
of  ita  own  stock,  ^ve  back  to  the  other  bank 
an  instrument  reciting  that  it  held  the  funds 
for  that  purpose  and  would  hold  the  stock  when 
purchased  in  trust,  there  was  an  exfMreas  trust. 
—Madison  Trust  Co.  T.  Carnegie  Trust  Co-  100 
N.  B.  580,  216  N.  Y.  475. 

(C)   ConstmetlTe  Trasta. 

<&=99l  (N.Y.Sup.)  In  an  action  to  establish  a 
trust  in  property  inherited  from  one  who  bad 
made  provisions  for  plaintiff  association,  a  trust 
ex'  maleficio  could  not  be  established,  where 
there  was  no  property  in  defendant's  hands  to 
which  it  could  attach.— District  Nursing  Ass'n 
of  Buffalo  V.  Koemer,  154  N.  Y.  S.  776. 

A  trust  ex  maleficio  in  favor  of  a  charitable 
institution  will  not  be  impressed  upon  property 
inherited,  in  absence  of  proof  that  defendant 
has  become  possessed  of  such  property. — Id. 

A  trust  ex  maleficio  will  not  be  impressed  np- 
on  property  inherited  by  defendant  from  one 
who  occupied  the  position  of  a  trustee  as  to 
plaintiff,  where  the  duration  of  the  trust  is 
indefinite. — Id. 

A  trust  wilt  not  be  impressed  upon  property 
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inherited  from  one  occapying  the  position  of 
trustee  under  a  will,  where  there  is  nothing  to 
indicate  who  ahould  become  trustee  upon  his 
death. — ^Id. 

nX.   APPOINTMENT,    Q1TAX.IFI0A- 

TION,  AND   TENUBE   OF 

TR1TSTEE. 

«=>I68  (N.y.Sup.)  Upon  the  death  of  one  joint 
executor  and  trustee,  the  assets  of  the  estate 
Tested  in  the  survivinK  coexecutors  or  trustees, 
by  reason  of  their  joint  title  in  the  trust  estate. 
—In  re  ZieiJer,  154  N.  Y.  8.  652. 

'  rV.   MANAGElif ENT  AND.  DISPOSAXi 
OF  TBUST  PROPEBTT. 

«s»l89  (N.T.Sap.)  Trustees  held  entitled  to 
sell  the  possible  contingent  share  of  contestants 
in  the  corpus  of  a  trust  to  enable  them  to  make 
payment  of  any  losses  out  of  the  proceeds  of 
a  sale  of  securities  in  which  trust  funds  had 
beat  illegally  invested.— Fnrniss  ▼.  Zimmerman, 
154  N.  y.  S.  272. 

«=>I92  (N.Y.Sup.)  The  contingent  share  in  se- 
curities boog^t  of  parties  assenting  to  an  il- 
legal investment  of  trust  funds  held  not  sub- 
ject to  sale  wiUtout  their  consent — Fumiss  ▼. 
Zimmerman,  164  N.  Y.  S.  272. 
®=»I99  (N.Y.Sup.)  In  order  to  avoid  nnneces- 
aary  loss  from  the  sale  of  unauthorized  in- 
vestment* procured  with  trust  fund,  held,  that 
at  least  one  year  should  be  allowed  after  the 
conclusion  of  the  European  peace  as  a  reason- 
able time  therefor.— Furniss  v.  Zimmerman,  1S4 
N.  Y.  8.  272. 

«=92I8  (N.Y.Sup.)  Trastees  are  chargeable 
with  losses  sustained  by  nonassenting  cestuis 
que  trustent  through  unauthorized  investments, 
though  the  investments  were  made  in  good 
faith.— Furniss  v.  Zimmerman,  154  N.  Y.  S. 
272. 

Life  beneficiaries,  who  have  consented  to  an- 
authorlzed  investments,  as  well  as  their  succes- 
sors in  interest,  are  estopped  from  questioning 
the  propriety  of  such  investments.— Id. 

V.  EXECUTION  or  TBU8T  BT  TBUB- 
TEE  OB  BT  COtJBT. 

«=>273  (N.Y.Sup.)  The  proceeds  of  the  sale  by 
executors  and  trustees  of  a  leasdiold  held  to  be 
in  its  place  as  respecting  rights  of  life  tenants 
in  the  rentals  therefrom. — Frankel  v.  Farmers' 
XKian  &  Trust  Co.,  154  N.  Y.  S.  363. 

®=»273</2  (N.Y.Sup.)  Distribution  of  any  of  the 
principal  of  a  trust  held  unauthorized  imtil 
the  death  of  the  beneficiary  of  the  income  of 
each  respective  share  thereof.— Furniss  v.  Zim- 
merman, 154  N.  Y.  S.  272. 
^=»274  (N.Y.Sup.)  Conrts  beM  to  have  power 
to  authorize  trustees  to  retain  the  share  of  the 
income  and  of  the  principal  of  life  tenants  as- 
senting to  unauthorized  investments,  and  to 
apply  same  to  payment  of  losses  from  such 
investments. — Fumisa  v.  Zimmerman,  154  N. 
Y.  S.  272. 

^=>274  (N.Y.Sup.)  Taxes  on  unproductive  farm 
land,  part  of  testotor's  residuary  estate,  held 
in,  trust  to  pay  the  net  annual  income  to  his 


widow  for  life,  were  payable  out  of  the  income. 
—Spencer  v.  Spencer,  154  N.  Y.  S.  527. 
9=>282  (N.Y.Sup.)  The  contingent  share  of  par- 
ties not  assenting  to  illegal  investments  made 
by  trustees  held  entitled  to  priority  over  the 
share  of  parties  assenting.— Furniss  v.  Zim- 
merman, 154  N.  Y.  S.  272. 

VI.  AOCOVNTXNO  AND  COMPENSA- 
TION OF  TBUSTEE. 

<8=>289  (N.Y.Sup.)  Tl>e  fiduciary  relation  of 
trustee  to  beneficiary  requires  that  the  trustee 
keep  accurate  accounts. — Ithdl  v.  Malone,  154 
N.  Y.  S.  275. 

<S=93I6  (N.Y.Sup.)  Under  Code  Civ.  Proc.  f 
2730,  held,  that  trustee,  whose  accoonts  had 
been  settled,  with  a  direction  to  pay  out,  and 
who  died  before  the  decree  was  signed,  was  not 
entitled  to  a  commission  for  the  subsequent  pay- 
ing put  directed  by  the  decree.— In  re  Ziegler, 
154  N.  Y.  S.  652. 

«=»326  (N.Y.Sup.)  Where  a  trustee  seeks  judi- 
cial connrmation  of  his  account,  the  burden  of 
proof  is  on  him  to  show  honest  dealing. — Ithell 
V.  Malone,  154  N.  Y.  S.  275. 

Evidence  as  to  their  accuracy  held  insufficient 
to  sustain  referee's  report  confirming  accounts 
of  defendant  trustee. — Id. 
®=3327  (N.Y.Sup.)  Where  a  trustee  has  invest- 
ed the  trust  estate  in  unauthorized  securities, 
a  decree  charging  him  with  the  amount  so  in- 
vested should  transfer  the  securities  to  him, 
to  enable  him  to  make  payment  out  of  the 
proceeds. — ^Furniss  v.  Zimmerman,  164  N.  Y.  S. 
272. 

®=3330  (N.Y.)  A  faithful  trustee  may  be  in- 
demnified out  of  the  trost  property  for  expenses 
incurred  in  rendering  and  proving  his  accountiL 
but  a  trustee  removed  for  malfeasance  and 
found  indebted  to  the  trust  estate  is  not  entitled 
to  any  costs,  but  is  personally  chargeable  there- 
with.—In  re  HoweU,  109  N.  B.  672.  216  N.  X. 
466. 

VII.  ESTABLISHIIENT  AND  EN. 

FOBCEMENT   OF  TBUSK. 

(O)  Aetloaa. 

$=3374  (N.Y.)  Plaintiff  trust  company,  suing 
the  insolvent  C.  Trust  (Company,  which  had  re- 
ceived money  from  V.  (Company,  plaintUTs  pred- 
ecessor, on  an  express  trust  to  buy  and  hold 
stock  in  trust  for  V.  Company,  to  have  a  trust 
established  in  its  favor,  and  for  an  accounting, 
and  a  preference,  h«ld  entitled  to  a  money  judg- 
ment, although  otherwise  failing  in  the  action. 
— Madison  iTrust  Co.  v.  Carnegie  Trust  Co., 
109  N.  B.  580,  215  N.  Y.  475. 

TUITION. 

See  Schools  and  School  Districts,  4=»41. 

TUNNELS. 

See  Master  and  Servant,  <S=3278,  286,  293. 

UNDUE  INFLUENCE. 

See  Wills.  <S=>155-ie6. 
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UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  «=>6&-87. 


UNIONS. 


See  Trade  TJnionB. 

UNITED  STATES. 

See  Oonrta,  «3>489,  500;    Searches  and  Beia- 
ures ;   Trade-Marks  and  Trade-Name*. 

USAGES. 

See  Cugtoma  and  Usages. 

VAGRANCY. 

e=>\  (N.Y.6en.SeB8.)  Where  a  palmist 'or  as- 
trologist  prophesies  as  to  future  events,  such  as 
marriage,  death  and  travel,  she  brings  herself 
within  Code  Cr.  Proc.  {  809,  gubd.  8,  as  a  person 
pretending  to  tell  fortunes.— People  v.  Malcolm. 
154  N.  y.  S.  919. 

VENDOR  AND  PURCHASER. 

See  Sales;    Witnesses,  4cc3l44. 

H.   OONSTHTTCTION  AKP  OFEBATIOJf 
OF  OONTBACT. 

«=>79  (N.T.Snp.)  Contract  of  veudors  of  tene- 
ment house  property  to  remove  "violations** 
imposed  by  the  tenement  house  department  on 
the  premises  held  not  to  be  construed  to  obli- 
gate such  sellers  to  make  reconstruction*  re- 
quired by  the  yiolations.-^Kalashetz  v.  Rafsky, 
154  N.  Y.  S.  218. 

m.  MODIFIGATIOH   OR   RESCXSSIOK 
OF   CONTRACT. 

(O)  Rcaclssion  by  Pnrokaacr. 

®s»IIO  (N.Y.Sup.)  Failure  to  comply  with  an 
agreement  of  vendor  for  resale  of  property  pur- 
chased by  plaintiff  held  not  to  warrant  rescis- 
sion of  the  contract  of  purchase;  the  remedy 
being  action  for  breach  of  contract.— Qottel^erg 
y.  Park  Terrace  Co.,  154  N.  Y.  S,  387. 

tV.  PESFORXANCE   OF   CONTRACT. 
(A)  Title  and  Batate  of  Vendor. 

®=3l30  (N.Y.)  Show  windows,  oriel  windows, 
nud  a  portico  projecting  beyond  the  building 
line  one  foot,  and  a  stoop  projecting  four  feet, 
si'bject  to  removal  by  order  of  the  proper  mu- 
nioipnl  officers,  held  to  render  the  title  to  an 
apartment  building  unmarketable  and  subject 
to  ri-jecti»n  by  a  prospective  purchaser. — Acme 
Realty  Co.  v.  Schinasi,  109  N.  B.  577,  215  N.  Y. 
130. 

«=»I38  (N.Y.)  The  fact  that  windows,  etc., 
projecting  from  building  beyond  the  building 
line,  were  visible  on  inspection,  held  not  to 
bind  the  purchaser  by  the  rule  of  caveat  emp- 
tor.—Aome  Realty  Co.  t.  Schinasi,  109  N.  iC. 
577,  216  N.  Y.  4ft6. 


V.  BIGHTS  ANB  UABIUTXES  OF 

PARTIES. 

(A)  Aa  to   Baeh  Other. 

€=>I9I  (N.Y.Sup.)  Under  an  execntoiy  con- 
tract for  the  purchase  of  land,  the  buyer  bat 
right  of  entry  and  immediate  possession.— 
Italian  Savings  Bank  of  City  of  Kew  York  t. 
Le  Grange.  154  N.  Y.  S.  814. 
«s>l96  (N.Y.Sup.)  Where  the  pnrchaser  of  real 
estate  has  delayed  the  completion  of  the  con- 
tract, be  cannot  compel  the  vendor  to  account  to 
him  for  rents  received  from  the  property  since 
the  date  fixed  by  a  decree  for  specific  perform- 
ance for  completion  of  the  sale.— Leerburger  ▼. 
Watson,  164  N.  Y.  S.  677. 

(C)  Bona  Fide  Purchasora. 

•a»23l  (N.Y.Sup.)  WUl  recorded  only  in  surro- 
gate's office,  and  not  is  county  clerk's  office,  as 
allowed  by  Laws  1846,  c.  182,  and  Laws  18G9, 
e.  748,  held  not  notice  of  devisee's  rights  to  sub- 
sequent purchasers  from  one  claimiDg  under  a 
foreclosure  sale.— Jefferson  v.  Bangs,  154  N.  Y. 
S.  439. 

«:>282  ^.Y.Sup.)  One  in  the  pooesaioB  vt 
land  de  facto  and  of  right  may  impute  knowl- 
edge of  such  possession  which  will  put  them 
upon  inquiry  to  all  who  deal  for  any  interest 
in  the  property.^-Italiao  Savings  Bank  of  City 
of  New  York  v.  Le  Grange,  154  N.  Y.  S.  814. 

Possessioil  under  executory  contract  of  sale, 
which  will  entitle  the  buyer  to  charge  others 
with  notice  of  bis  claim  thereto,  is  taking  con- 
trol and  appropriating  the  land,  so  aa  to  set 
thereon  marks  of  ownership  by  acts  not  casual 
or  for  a  temporary  purpose. — Id. 

Acts  of  possession,  continued  for  seven  years, 
of  buyers  of  land  by  executory  contract.  keU 
notice  of  their  claim  to  persons  dealing  with 
the  property. — Id, 

Notice  of  an  unrecorded  title  under  an  execu- 
tory contract  of  sale  may  be  made  out  br  oc- 
cupation other  than  actual  residence.— IdL 
«s>238  (N.Y.Sup.)  Conveyance  by  bona  fide 
purchaser  to  grantee  with  notice  k«M  to  |dye  a 
good  title.— Jefferson  v.  Bangs,  154  N.  Y.  S. 
489. 

<S=>244  (N.Y.Sup.)  Greater  strictness  of  proof 
may  be  reguired  of  adverse  possession  giving 
title  than  m  required  of  possession  by  a  pur- 
chaser under  an  executory  contract  for  the  sale 
of  land,  whereby  he  merely  seeks  to  give  notice 
of  his  claim  to  those  dealing  with  the  property. 
—Italian  Savings  Bank  of  City  of  New  York 
v.  Le  Grange.  154  N.  Y.  S.  814, 


VENUE, 


in. 


CHANGE   OF   VENTTE   OR   VLACB 
OF  TRUX. 

cgs=>52  (N.Y.Sup.)  In  action  by  resident  of 
Broome  county  against  resident  of  New  York 
county  on  account  of  automobile  collision  occur- 
ring in  Ulster  county,  facts  as  to  necessary  wit- 
nesses held  to  require  change  of  venue  to  Ulster 
county.— Rogers  v.  Blum,  154  N.  Y.  S.  336. 

VERDICT. 

See  Ai^al,  «s>1003;  Divorce,  •a»149;  Trial. 
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VERIFICATION. 

See  Justices  of  the  Peace,  «e»97. 

VESTED  RIGHTS. 

See  Constitntional  Law,  «=992,  10& 

VOTERSw 

See  Electloiw. 

WAGES. 

See  Master  and  Servant,  ^s>6&-8Q. 

WAIVER. 

See  Banks  and  Banking,  «s»301;  CSiarltles, 
®=>45 ;  Constitutional  Law,  ®=343 ;  C!orpo- 
rationg,  ®=»187;  Covenants,  ®=>103 ;  Estop- 
pel ;  Frauds,  Statute  of,  «=»152,  157 ;  Insur- 
ance, «=»C34;  Jury,  «e»28,  148;  Master  and 
Servant.  «=3278;  Fleadin^  «3»40e;  Balm, 
«S=»176,  288;   Trial,  ^^. 

WARRANTY. 

See  Sales,  «=>286,  288. 

WASTE. 

See  Injunction,  4=a62 ;  Munidpal  Oori)OTation8, 
«s>99«. 

WATERS  AND  WATER  COURSES. 

See  Boundaries,  4sb14  ;  Covenants ;  Mnnicipal 
Corporations,  «s3>838,  846;  Navigable  Wa- 
ters. 

VII.  OONVETAXCBS  AMD  OON- 
TBACnrS. 

®=9l54  (N.T.Sup.)  One  buying  land,  to  which 
a  dam  is  affixed  so  as  to  become  part  of  the  real- 
ty, acquires  the  dam  Itself. — Knowlton  Bros.  v. 
New  York  Air  Brake  Co.,  184  N.  Y.  S.  675,  68». 

$=>I56  (N.Y.Sup.)  Where  a  riparian  owner 
owned  two  parcels  of  land,  and  the  conveyance 
to  him  of  one  reserved  to  the  grantor  the  right 
to  maintain  a  dam  which  had  been  illegally  con- 
structed, siich  reservation  as  to  the  erst  parcel 
did  not  affect  his  right  as  owner  of  the  second 
parcel  to  abate  the  dam. — Knowlton  Bros.  ▼. 
New  York  Air  Brake  Co.,  164  N.  Y.  S.  675, 68B. 

Vin.   ABTIFIGIAXi  PONDS,  BESEa- 

VOmS,  AND    CHANNEI.S,  DAMS, 

AND  XXOWAOE. 

«=ol60  (N.Y.Snp.)  To  the  acquisition  of  a  pre- 
scriptive  right  to  divert  the  waters  of  a  stream 
by  the  maintenance  of  a  dam,  such  maintenance 
must  have  a  duration  of  20  years. — Knowlton 
Bros.  V.  New  York  Air  Brake  Co.,  154  N.  Y.  S. 
675,  689. 

B'ive  years'  use,  of  dam  affixed  to  land  on  the 
north  chaBnel  diverting  water  of  stream  to  the 
south  channel,  by  owner  of  north  channel  land, 
held  an  interruption  of  any  prescriptive  period, 


giving  south  channel  owners  a  xigbt  to  divert 
the  water  by  the  dam. — Id. 

Failure  of  north  channel  riparian  owner,  ten- 
ant  in  common  with  south  dmnnel  owners  of 
dam  diverting  stream  to  them,  to  use  any  dam 
after  burning  of  his  mill,  and  the  mere  contin- 
ued standing  of  the  dam,  gave  south  channel 
owners  no  prescriptive  right  to  divert  water. 
—Id. 

«=3l67  {N.Y.Sup.)  Where  the  owner  of  one 
bank  of  a  stream  constructs  a  dam,  which 
rests  upon  the  other  bank  not  owned  by  him,  the 
action  is  a  trespass,  giving  a  canse  of  action  to 
the  owner  of  the  land  against  which  the  dam 
abnts.— Knowlton  Bros.  v.  New  York  Air  Brake 
Co.,  154  N.  Y.  S.  675,  688. 
«c»l76  (N.Y.Sup.)  Where  a  dam  is  constructed 
across  a  stream  resting  on  land  not  owned  by 
the  builder,  and  tbereafter  such  land  is  sold  to 
one  who  makes  use  of  the  dam,  and  does  not 
exercise  his  right  as  owner  to  take  it  down,  he 
cannot  thereafter  maintain  trespass.— Knowlton 
Bros.  ▼.  New  York  Air  Brake  Co..  164  N.  Y.  S. 
675,680. 

Owner  of  land  against  vtiich  dam  was  illegal- 
ly oonatructed,  diverting  water  to  ether  shore, 
wlio  allowed  the  dam  to  remain  and  the  water 
to  be  diverted,  had  no  eanae  of  action  for  divert 
•ion;  his  remedy  being  to  abate  dam.— Id. 

WEAPONS. 

<&9l7  (N.Y.Sup.)  In  a  prosecution  under  Penal 
Law,  I  1897,  a^gainst  one  not  a  citizen  for  hav- 
ing dangerous  weapons,  the  only  character  evi- 
dence admissible  on  defendant's  behalf  is  that 
tending  to  sliow  his  peaceful  and  inoffensive 
traits.— People  v.  Sanaa,  154  N.  Y.  S.  876. 

WHARVES. 

See  Municipal  Oorporatioas,  4s>719. 

WILLS. 

See  Charities;  Descent  and  Distribution;  Bx- 
ecutors  and  Administrators;  Jury;  ^s»19; 
Life  Estates;  Perpetuities;  Taxation,  <=» 
879-895 ;   Trusts,  «=»2,  12. 

X.  HATVBB  AND  EXTENT  OF  TEBTA- 
BSENTAB.T  POWEB. 

«s»l3  (N.Y.Sup.)  Where  will  contained  provi- 
sions in  lieu  of  dower,  and  all  parties  acquiesced 
in  decree  of  distribution  thereunder,  dower  held 
released,  and  rightly  not  considered  in  deter- 
mining validity  of  gifts  to  charitable  uses,  with- 
in Laws  1860,  c.  360.— Hughes  v.  Stontenburgh, 
154  N.  Y.  S.  65. 

«s»l5  (N.Y.Snp.)  Under  Laws  1860,  c.  860, 
one-half  of  net  value  of  estate  after  payment 
of  debts  held  lawfully  distributable  under  l>e- 
quests  to  charitable  and  religious  uses. — Hughes 
V.  Stoutenburgh,  154  N.  Y.  S.  65. 

Amount  bequeathed  for  charitable  uses  held 
not  in  excess  of  that  authorized  by  statute, 
where,  excluding  that  bequeathed  on  contingency 
which  never  happened,  it  was  less  than  the 
amount  which  could  lawfully  be  given  to  such 
uses. — Id. 
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n.  TESTAMEMTART  OAFAOITT. 

«s»24  (N.Y.Sur.)  That  decedent  was  old,  sIot- 
enly  in  dress,  and  given  to  pecaliarities  in 
speech  and  habits,  which  at  times  impressed  wit- 
nesses as  iirational  does  not  show  want  of 
testamentary  capacity.— In  r«  McDermott's 
Will,  154  N.  Y.  S.  923. 

«=337  (N.Y.Sur.)  Though  testator  was  insane, 
his  will  if  executed  in  a  lucid  interval,  will  be 
upheld.— In  re  McDermott's  Will,  154  N,  Y.  S. 
923. 

«s>4l  (N.Y.Snr.)  Bccentricity.  slovenly  dress, 
and  peculiarities  of  speech  and  manner  held 
not  to  disqualify  testator  from  making  bis  will. 
—In  re  Schober's  WUl,  154  N.  Y.  S.  309. 
<8=»52  (N.Y.Sur.)  While  the  fact  that  a  will 
was  executed  by  testatrix  on  her  deathbed  does 
not  create  a  presumption  of  invalidity,  it  should 
make  the  surrogate  more  careful  in  scrutiniz- 
ing it— In  re  King's  Will,  164  N.  Y.  S.  238. 
«e=>52  fN.Y.Snr.)  Under  Code  Oiv.  Proc  i 
2614,  the  burden  of  proving  the  competency 
of  a  testator  rests  on  the  proponent. — In  m 
Schober's  Will,  154  N.  Y.  S.  309. 
«=>52  (N.Y.Sur.)  The  burden  of  proving  testa- 
mentary capacity  is  upon  the  proponent.— In  re 
McDermott*8  WUl,  164  N.  Y.  S.  923. 
«=»53  (N.Y.Sur.)  In  determining  whether  tes- 
tator had  testamentary  capacity,  his  life,  sur- 
rounding, relationships,  and  friendships  should 
be  considered. — In  re  McDermott's  Will,  154 
N.  Y.  S.  923. 

<&=>55  (N.Y.Sur.)  Evidence  held  to  ahow  that, 
at  the  time  of  the  execution  of  the  will  ofFered 
for  probate,  testatrix  did  not  have  testamentan 
capacity.— In  re  King's  WUl,  154  N.  Y.  S.  238. 
i8==>55  (if.Y.^ar.)  Under  the  evidence,  held,  that 
probate  of  a  will  should  be  denied  on  the  ground 
that  proponents  did  not  show  testamentary  ca- 
pacity.—In  re  Gutter's  Will,  154  N.  Y.  S.  250. 
^=955  (N.Y.Sur.)  Evidence  in  proceedings  to 
probate  a  wiU  held  to  show  that  testator  pos- 
sessed testamentary  capacity. — In  re  Schober's 
Will,  154  N.  Y.  S.  809. 

«=>55  (N.Y.Sur.)  Evidence  held  to  show  the 
testators  testamentary  capacity. — In  re  Mc- 
Dermott's Will,  154  N.  Y.  S.  923. 
«=>55  (N.Y.Sur.)  Evidence  held  sufficient  to 
show  testamentary  capacity.— In  re  Talbot's 
Wm.  164  N.  Y.  S.  1083. 

m.  OONTBAGTS  TO  DEVISE  OB  BE- 
QUEATH. 

«=>68  (N.Y.Sup.)  One  suing  an  executor  for 
breach  of  testator's  oral  contract  to  devise  held 
bound  to  show  the  oral  contract  by  clear  and 
convincing  evidence.— Lasher  y.  McL>ermott,  154 
N.  Y.  S.  798. 

rv.  BEQUI8ITES    AITO    VAIiIDITT. 

<A)   Natnre  and  E)«aeBtl»Ia  of  Test«a>eBta> 
ry  Dispositions. 

«s>70  (N.Y.Snr.)  Under  Decedent  Estate  Law, 
i  47,  the  validity  of  testamentary  dispositions 
of  realty  situated  in  New  York  are  regulated  by 
the  laws  of  New  York,  though  decedent  resided 
, in. Pennsylvania;  but  the  validity  of  testamen- 
tary dispositions  of  personalty  located  in  New 
York '  is  regulated  by   the  laws   of  the  state 


where  decedent  resided.— In  tc  Schober's  Will, 
154  N.  Y.  S,  309. 

€=»82  (N.Y.Sur.)  The  court  must  give  effect  to 
a  testamentary  disposition  dniy  made  by  a  per- 
son having  testamentary  capacity,  though  tes- 
tator has  apparently  not  paid  due  regard  to  the 
claims  of  kindred. — In  re  Schober's  WilL  154 
N.  Y.  S.  309. 

<8=>82  (N.Y.Sur.)  A  wfll  is  not  unnatoral  be- 
cause It  ignored  the  testator's  relatives,  where 
there  was  no  intimacy  between  them  and  him- 
self, whUe  strangers  befriended  and  cared  for 
him  during  his  old  age  and  last  iUneas. — In  re 
McDermott's  WiU,  i:^  N.  Y.  S.  923. 

(O)  EzeoatlAB. 

«=»!  1 1  (^.Y.Sur.)  A  wiU  must  be.  signed  at  itt 
end.— In  re  Talbot's  WiU,  154  N.  Y.  S.  1083. 

Will,  with  place  and  date  of  execution  writ- 
ten by  testator's  physician  after  attPstarion 
clause,  held  properly  signed  at  physical  end. — Id. 

(F)  Vistake,  Cadae  Inflaenee,  aad  Fraad. 

•=>I55  (N.Y.Snr.)  Influence  exerted  by  kind- 
ness to  testator,  .or  by  his  feeUngs  of  gratitude 
or  affection,  held  not,  in  the  absence  of  any 
coercion,  undue  influence. — In  re  Schober's  Will, 
154  N.  Y.  S.  309. 

®=3|63  (N.Y.Sur.)  The  exercise  of  undue  influ- 
ence will  not  be  presumed. — In  re  Sdiober's 
Will.  154  N.  Y.  S.  309. 

®=>I63  (N.Y.Sur.)  Contestant  has  the  burden 
of  proving  undue  influence. — In  re  McDermott's 
Will,  164  N.  Y.  S.  923.  ■ 
<8=»I66  (N.Y.Sur.)  Under  tbe  evidence,  held, 
that  probate  of  a  wtU  should  be  denied  on  the 
ground  that  proponents  did  not  show  that  the  in- 
strument expressed  testatrix's  free  wiU. — In  re 
Cutter's  WUl,  164  N.  Y.  S.  250. 
€=>I66  (N.Y.Sur.)  Mere  opportunity  to  exer- 
cise undue  influence  is  not  proof  that  such  in- 
fluence was  exercised.— In  n  Schober's  Will, 
164  N.  Y.  S.  309. 

^=>I66  (N.Y.Sup.)  In  an  action  to  contest  a 
will,  evidence,  apart  from  that  inadmissible  be- 
cause not  bearing  on  issues  submitted,  held 
insufficient  to  show  undue  influence  exerted  on 
testatrix  by  her  brother.— Hutchinson  r.  Mc- 
Caddon,  164  N.  Y.  S.  847. 
«=:>I66  (N.Y.Sur.)  Opportunity  to  exercise  un- 
due influence  is  not  enough  to  justify  the  con- 
clusion that  it  was  exercised.- In  re  McDer- 
mott's WUl,  164  N.  Y.  S.  923. 

(O)  RevocatlOB   aad  RerlTaL. 

<8=»t9l  (N.Y.Sup.)  Decedent  Estate  Law,  |  35. 
relating  to  revocation  of  wUl  by  marriage  and 
birth  of  issue,  is  not  rendered  inapplicable  be- 
cause, subsequently  to  the  execution  of  his  wUl 
purporting  to  dispose  of  his  whole  estate,  testa- 
tor acquired  other  property.— In  re  Del  Geso- 
vese's  WiU,  154  N.  Y.  S.  806. 

V.  PBOBATE.    ESTABUSHMEBT, 

AND  AITNUI.MENT. 

(A)   Probate   and   Revoeatioa    la   0«a«ral. 

^=>2I8  (N.Y.Sur.)  A  iJroceeding  to  probate  a 
wiU  does  not  abate  because  of  the  death  of 
heirs  at  law  and  next  of  kin  before  the  entrr 
of  the  decree,  and  such  decree  is  bindinc  upon 
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the  penonal  representatiTes  wbo  have  Tolun- 
taril;  appeared  and  gnbmitted  to  the  jurisdic- 
tion of  the  court — ^In  re  Herrmann's  Estate,  104 
N.  T.  S.  957. 

<8=>22l  (N.T.Sur.)  Under  Code  Civ.  Proc  i 
2400,  subd.  6,  held,  that  the  surrogate  had  pow- 
er to  open  a  decree  of  probate  where  it  was 
conceded  that  movant,  who  claimed  to  be  tes- 
tator's widow,  had  not  been  served  with  cita- 
tion in  the  proceeding. — In  re  Lord's  Will,  XS4 
N.  y.  S.  302. 

(R)  JnrladletioB,  lilmltotlons,  and  IrfMkea. 

<e=>252  (N.T.Sur.)  Under  Code  Civ.  Proc.  {{ 
2517,  2546,  held,  that  the  uncontroverted  alle- 
gations of  a  petition  gave  the  Surrogate's  Court 
of  B.  county  jurisdiction  of  the  probate  of  the 
will  of  a  decedent,  who  resided  and  died  in 
Pennsylvania  possessed  of  debts  owing  him  by 
a  resident  of  B.  county.— In  re  Schober's  Will, 
154  M.  Y.  8.  309. 

(F)  Partlen  and  Proeeas  or  Ifotlee. 

«=»264  (N.T.Snr.)  The  status  of  one  petition- 
ing to  intervene  and  file  objections  to  a  will  of- 
fered for  probate,  on  the  ground  that  he  is  a 
son  of  the  decedent,  must  6e  established  before 
be  is  allowed  to  inter%-ene.— In  re  Bitter's  Es- 
tate, 164  N.  Y.  S.  975. 

(H)  Bvldence. 
«=»288  (N.Y.Sur.)  The  burden  held  on  propon- 
ent to  show  execution  of  the  will  in  conformity 
with  Decedent  Estate  Law,  I  21,  by  a  person 
free  from  disqualifications  prescribed  by  _  sec- 
tion 10  as  to  realty  and  possessing  the  qualifica- 
tions prescribed  by  section  10  as  to  personalty. 
—In  re  King's  Will,  154  N.  X.  8.  238. 
^=>302  (N.Y.Sur.)  Evidence  of  subsequent  ac- 
knowledgment of  her  signature  by  testatrix  to 
attesting  witnesses,  together  with  evidence  of 
the  making  of  the  dgnatnre,  held  to  sustain  the 
finding  that  the  statute  relative  to  attestation 
by  witnesses  was  complied  with. — ^In  re  King's 
Will,  104  N.  X.  S.  23S. 

CI)  HcaFlaK  or  Trial. 

«=>309  (N.Y.Sur.)  Where,  on  the  opening  of  a 
decree  of  probate,  the  validity  of  testator's  mar- 
riage to  the  so-called  widow  was  attacked,  held, 
that  the  court  could  determine  the  question  of 
such  validity  as  a  preliminary  proposition. — 
In  re  Lord's  Will,  154  N.  Y.  8.  302. 
^^309  (N.Y.Sur.)  Where  no  objections  are 
filed  to  the  probate  of  a  will,  the  only  unestion 
involved  is  the  snfflciencar  of  the  proof  to  es- 
tablish the  will— In  re  Hall's  WiU,  154  N.  Y. 
S.  817. 

(K)  Bevlew. 

4=>384  (N.Y.Snr.)  The  admission  of  evidence, 
if  error,  held  harmless,  where  proponent's  other 
evidence  established  a  prima  facie  case  for  the 
probate  of  a  wilL— In  re  HaU'a  WUl.  164  N.  Y. 
S.  817. 

(M)   Operation  and  BSeet. 

4=9434  (N.Y.Snp.)  Record  of  probate  proceed- 
ing in  Ohio  held  inadmissible,  though  aathen- 
ticated  pursoant  to  Rev.  St.  U.  8.  |  906  (U.  8. 


Oomp.  St  1913,  (  1519),  where  it  appeared  that 
neither  proponent  nor  l^e  heirs  at  law,  nor  the 
next  of  kin  of  testator,  were  parties  to  such 
proceeding.— In  re  Horton's  WiU,  154  N-  Y.  8. 

VI.  GONSTBUCTION. 
(A)  Qeaeral  Rale*. 

«=>436  (N.Y.Sur.)  Under  Decedent  Estate  Law. 
I  47,  the  effect  of  testamentary  dispositions  of 
realty  situated  in  New  York  is  regulated  by 
the  laws  of  New  York,  though  decedent  resided 
in  Pennsylvania ;  but  the  effect  of  testamentary 
dispositions  of  personalty  located  in  New  York 
is  regulated  by  the  laws  of  the  state  where 
decedent  resided.— In  re  Schober's  Will,  154  N. 
Y.  8.  309. 

9=9449  (N.Y.Sup.)  The  law  favors  a  constrtic- 
tion  which  will  prevent  partial  intestacy,  but 
only  when  a  contrary  intention  is  not  express- 
ed.—Nolan  V.  Nolan.  164  N.  Y.  8.  855. 
«s»453  (N.Y.Sap.)  The  law  favors  equality 
among  cnildren  in  the  distribution  of  estates, 
and  in  case  of  doubt  selects  that  which  leads  to 
such  results.— N<dan  t.  Nolan,  164  N.  Y.  S. 
305. 

9=9458  (N.Y.Sup.)  The  langnage  of  a  will  hav- 
ing a  clear  meaning  must  be  accepted  as  dis- 
closing the  intent  which  intent  must  be  upheld 
if  consistent  with  the  rules  of  law ;  and  the 
court  must  not  construe  a  will  contrary  to  the 
ordinary  meaning  of  the  language  used,  upon 
conjecture  as  to  intent  or  suspicion  tliat  testa- 
tor did  not  understand  it.— Nolan  v.  NdUm,  154 
N.  Y.  S.  355. 

In  the  construction  of  a  will,  the  court  can- 
not assume  that  the  testator  and  draftsman  did 
not  understand  the  ordinary  meaning  of  lan- 
guage used,  but  will  presume  that  they  knew 
how  testator's  proper^  undisposed  of  by  will 
would  be  distributed  by  statute  among  his  chil- 
dren.— Id. 

9=>482  (N.Y.Sup.)  Courts  may  insert  provi- 
sions, if  necessary,  but  only  in  aid  of  the  testa- 
tor's intent  and  never  to  devise  a  new  scheme, 
or  make  a  new  wiU.— Nolan  v.  Nolan,  154  N.  Y. 
8.  855. 

9s>463  (N.Y.Sup.)  Conrts  mar  leave  out  pro- 
visions, if  necessary,  but  only  in  aid  of  the  tes- 
tator's intent— Nolan  ▼.  Nolan,  164  N.  Y.  8. 
365. 

9=»472  (N.Y.Sup.)  Where  there  ia  an  irrecon- 
cilable inconsistency  between  two  provisions  of 
a  will,  effect  will  be  given  to  the  latter,  as  the 
latest  expression  of  the  testator's  intention. — . 
Nolan  v.  Nolan,  164  N.  Y.  8.  855. 

<S=94>I  (N.Y.8up.)  A  will  is  to  be  considered  as 
speaking  as  of  the  time  of  the  testator's  death. 
—Nolan  T.  Nolan,  154  N.  Y.  S.  355. 

(B)    De«lrna<loB    of   Dcrlsees,    and    liCKa- 
tees  and  Tbelr  Reapeotlve  Sharea. 

9=>498  (N.Y.Sur.)  A  will  devising  property  in 
trust  to  the  issue  of  nephews  and  nieces  "who 
may  have  died"  in  the  lifetime  of  the  life  bene- 
ficiary held  to  include  all  issue,  irrespectiye  of 
the  time  of  death  of  the  parent— In  re  Bmitley, 
154  N.  Y.  S.  1086. 
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C=»506  (N.Y.Sop.)  A  -will  givinp  income  of  an 
estate  for  life  to  the  daughter  of  testatrix,  and, 
on  her  death,  the  remainder  to  her  "heirs,"  held, 
on  death  of  the  daughter  intestate,  to  vest  prop- 
erty in  her  half-sister,  her  heir,  under  Decedent 
Dstate  Law,  §  90.— Stacli  r.  LebermAn,  154  N. 
Y.  S.  490. 

Decedent  Estate  Law,  |  90,  did  not  preclude 
a  half-sister  of  a  life  beneficiary  of  trust  prop- 
erty, which  the  wiU  of  testatrix,  upon  the  death 
of  such  beneficiary,  her  daughter,  provided 
should  go  to  her  heirs,  from  taking  under  the 
will.— Id. 

^s»5l4  (N.Y.Sup.)  Orphan  asylum,  institution 
conducting  hospital,  "Little  Sisters  of  the  Poor," 
and  "Mission  of  the  Immaculate  Virgin,"  held 
"societies,"  within  residuary  gift  to  "churches, 
and  societies  hereinbefore  named." — Hughes  v. 
Stontenburgh,  154  N.  Y.  S.  65. 

®=>5I9  (N.Y.Sur.)  Will  construed,  and  residu- 
ary legatee  determined. — In  re  Daly's  WiU,  154 
N.  Y.  a  895. 

<Ss»525  (N.Y.Sup.)  Will  construed,  and  held, 
that  a  nephew  of  testatrix  took  but  $1,000;  an- 
other paragraph  of  the  will  being  merely  a  di- 
rection as  to  the  manner  of  its  expenditure. — 
In  re  Baker,  154  N.  Y.  ».  695. 

(C)  Sar-vlvorBblp,  Repreaentatlon,  anfl 
Subatltatlon. 

C=>5S5  (N.Y.Sur.)  Where  children  of  a  deceas- 
ed person  found  their  claim  under  a  will  on 
a  substantive  independent  original  gift,  compre- 
hending them  concurrently  with  another  class 
of  objects,  the  gift  extends  to  the  children  of 
the  persons  who  were  dead  when  the  will  was 
made.— In  re  Smitley,  154  N.  Y.  8.  1086. 

(D)  Description  of  Propertjr. 

€s>566  (N.Y.Sup.)  Bequest  payable  exclosively 
out  of  funds  on  deposit  lield  payable  by  the  exec- 
utrix, who  after  the  death  of  testatrix  was 
ci'edited  the  amount  on  depoeit  on  an  indorse- 
ment of  the  certificate  to  her  as  agent  of  the 
testatrix  for  collection.— In  re  Marina,  154  N. 
Y.  S.  845. 

<Si)  Ifatnre  of  Bstatea  and  Intereats  Cr«« 
ated. 

«=»627  (N.Y.Sup.)  Residuary  legatees  held  to 
take  as  tenants  in  common.— Hughes  v.  Stouten- 
burgh,  154  N.  Y.  S.  65. 

(F)  Tested  or  Contlniceat  Batatea  aad  In- 
tereata. 

€=>634  (N.Y.Sup.)  Will  providing  for  support 
of  widow  and  minor  children  construed,  and 
held  that,  on  the  death  of  the  widow  without 
having  remarried,  the  remainder  went  equally 
to  testator's  children.— Nolan  v.  Nolan,  154  N. 
Y.  S.  355. 

^=9034  (N.Y.Sup.)  A  devise  to  a  life  tenant, 
Avith  remainder  .to  iwue,  held  to  give  the  issue 
a  vested  interest  as  tenants  in  common,  subject 
to  defeasance  by  death  before  the  life  tenant. — 
Brevoort  t.  Townsend,  154  N.  Y.  8.  1031. 


<H)  Batatea  In  Traat  and  Pow£m. 

®=>684  (N.Y.)  Where  real  estate  was  deriaed 
to  be  sold  and  the  proceeds  held  in  trust  for  one 
tor  life,  remainder  to  others,  the  proceeds  upon 
the  sale,  after  several  years'  delay,  should  be 
divided  as  income  to  the  life  tenant  from  tes- 
tator's death,  and  principal  to  the  remainder- 
men.—Lawrence  V.  Xittlefidd,  109  N.  E.  611, 
215  N.  Y.  561. 

Ordinarily,  where  a  conversion  of  property 
ia>eguired  to  form  a  trust  fund,  income  will  not 
commence  until  one  year  after  the  death  of 
the  testator  unless  the  conversion  has  been  ac- 
complished sooner. — Id. 

An  adjudication  that  a  will  worked  a  con- 
version of  the  testatrix's  realty  into  personalty 
at  the  time  of  her  death  entitles  one  for  whose 
benefit  the  personalty  was  to  be  held  in  trust 
to  income  from  the  date  of  the  testatrix's 
death.— Id. 

Where  a  life  tenant  for  whose  benefit  a  trust 
was  created  was  entitled  to  income,  although  the 
funds  had  not  yet  been  realized  from  the  sale 
of  lands,  the  income  could  be  figured  only  at 
the  rate  which  the  trustees  could  have  realized 
on  proper  investment  of  the  funds.— Id. 

$=9684  (N.Y.Sur^  Testamentary  trustees,  who 
were  to  pay  $500  a  year  for  the  purpose  of 
educating  an  infant  of  six  years  of  age,  held 
not  entitled  to  accumulate  part  of  the  income, 
to  be  later  used  when  his  education  should 
become  more  expensive. — In  re  Hartley's  Es- 
tate, 164  N.  Y.  S.  921. 

€=3686  (N.Y.Sup.)  Son  of  tesUtor,  upon  at- 
taining majority,  held  entitled  to  corpus  of 
trust  fund  for  his  support  and  education  during 
his  minority,  though  the  will  did  not  expressly 
so  provide. — ^Hughes  v.  Stontenburgh,  154  ft. 
Y.  S.  65. 

(I)  Actions  to    Conatrne  'WUIa. 

<Ss>699  (N.Y.Sur.)  Application  by  legatee  for 
construction  of  will  under  Code  Civ.  P*oc.  | 
2615,  denied,  as  being  premature  and  specula- 
tive.—In  re  teary's  I&tate,  154  N.  Y.  S.  959. 

4=3703  (N.Y.Sup.)  Beligioas  and  charitable  in- 
stitutions, to  which  legacies  were  given,  held 
bound  to  show,  not  only  their  incorporation,  but 
that  it  was  competent  for  them  to  take  the  leg- 
acies.—Hughes  T.  Stoutenburgh,  154  N.  Y.  8. 
65. 

<Ss9705  (N.Y.Sup.)  In  suit  to  construe  wUI  and 
have  legacies  adjudged  void  and  barred  by  limi- 
tations, held,  that  court^  under  Code  Civ.  Proc. 
§  1015,  might  provide  oy  decree  that  capacity 
of  legatees  might  be  proved  on  accouuting.— 
Hughes  V.  Stoutenburgh,  154  N.  Y.  8.  65. 

Vn.   RIGHTS    AITD    LXABIUTIES    OF 
SEVISISES  AND   USGATSEa. 

(<7)   Ad-vameementa,     Ademption,    Satlatee- 
tion,  and  Lapse. 

<8=>777  (N.Y.Sup.)  Where  residnatr  legatees 
take  as  tenants  in  oommoa,  if  any  of  tiiem  were 
incapable  of  taking,  their  legacy  passed  as  in- 
testate property,  and  not  to  the  other  lega- 
tees.—Hughes  Tr  Stoutsabwrgh,  154  N.  Z.  & 
65. 
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WITNESSES. 

See  EiTMenee ;  Trial,  $=»140 ;   Tenue,  9=>52. 

n.  OOMP£TEMCY. 

CO)  Teattmonr  of  Paptl«a  or  PeraoAa  !«• 
tereatrd,  for  or  aaralnat  RCpreaentio 
tiToa.  SnrrtTora,  or  Sneeeaaora  in  TKIv 
or  Intereat  of  Peraona  Deeesaea  or  Ib> 
eompetent. 

€=3 1 44  (N.y.Sup.)  In  suit  to  set  aside  conver- 
ance  as  in  fraud  of  creditors)  plaintiff  and  his 
daughter  held  incompetent  to  testifj  in  support 
of  judgment  on  which  suit  wa*  based,  where 
grantor  and  grantee  were  dead.—Brownell  t. 
Snyder.  154  N.  X.  S.  863. 

(D)   OomCdential  Relationa  and  PrlTllesaa 
Commnnicatlona. 

^C3l96  (N.T.)  In  a  trial  for  murder,  testimony 
of  private  detective,  who  had  observed  defend- 
ant, that  be  had  indicated  no  consciousness  of 
guilt  was  not  forbidden  by  General  Business 
Law,  I  74b,  as  amended  by  Laws  1910,  c.  515. — 
People  y.  Boach,  109  N.  £.  618.  215  N.  X.  692. 

€=»206  (N.T.)  In  a  trial  for  mnrder,  an  attor- 
ney employed  by  the  county,  and  called  by  de- 
fendant to  contradict  testimony  for  the  state, 
might  disclose  statements  made  to  him,  in  the 
presence  of  others,  by  the  state's  witness  while 
he  was  acting  as  attorney. — People  v.  Roach, 
109  N.  E.  618,  215  N.  X.  592. 
€=3206  (N.X.Sur.)  Communications  made  by 
decedent  to  an  attorney  were  not  privileged, 
under  Code  Civ.  Proc.  f  835,  even  though  the 
relationship  of  attorney  and  client  existed  be- 
tween them,  where  they  were  made  in  the  pres- 
ence of  a  third  person. — In  re  King's  Will,  154 
N.  X.  S.  238. 

€=»206  (N.X.Sun)  Testimony  of  an  attorney 
held  properly  admitted  over  objection  that  it 
was  a  confidential  communication;  other  per- 
sons being  present.— In  re  Hall's  Will,  154  N. 
X.  8.  31T. 

<@=9208  (N.X.Sup.)  Under  Code  Civ.  Proc.  { 
834,  admission  on  inquisition  of  lunacy  of  tes- 
timony of  defendant's  personal  physician,  en- 
gaged by  third  person  to  examine  defendant 
to  testify  against  him,  was  erroneous,-— In  M 
Gates,  164  N.  X.  S.  782. 

<®=>222  (N.X.Sur.)  Evidence  held  not  to  show 
the  existence  of  the  relationship  of  attorney 
and  client  between  a  witness  and  decedent,  so 
as  to  bar  the  witness'  testimony,  under  Code  Civ. 
Proc.  S  S:i5,  as  to  conversation  with  decedent. 
—In  re  King's  Will,  154  N.  X.  S.  238. 

in.   EXAMINATION. 

(C>  Prlvllese  of  Vritaeaa. 

<g=s>300  (N.X.)  In  view  of  Code  Cr.  Proc.  |$ 
196.  773,  783,  held,  that  calling  of  defendant 
while  in  custody  on  a  charge  of  homicide,  ad- 
ministering the  oath,  and  hearing  her  confes- 
sion at  coroner's  inquest  virtually  compelled 
her  to' testify  against  herself  in  viola tica  of  her 
constitutional  privilege. — People  v.  Ferola,  109 
N.  E.  ."MX).  215  N.  X.  285. 


tV.  ORBDIBIUTT,   IMPEA VUMEN  T, 

OONTBABIGTION.  AND  COB- 

BOBORATIOK. 

(A)  Ib  Oeaeral. 

«»32l  (N.X.)  A  party,  by  calling  a  witness, 
vouches  for  his  credibility,  and  cannot  impeach 
him.— Carlisle  v.  NorrU,  109  N.  K.  664,  215  N. 
X.  400. 

€e=>325  (N.X.Sup.)  A  party,  who  on  cross-ex- 
amination of  a  witness  calls  out  new  matter, 
thereby  makes  the  witness  his  own  as  to  the  new 
matter,  and  he  cannot  impeach  him  as  to  it. — 
Koelowski  v.  United  States  Steel  Furniture  Co., 
154  N.  X.  S.  735. 

Plaintiff  on  cross-examination  A.eld  not  enti- 
tled to  examine  witness  as  to  contents  of  a  let- 
ter relating  to  new  matter,  to  affect  the  credi- 
bility of  witness. — Id. 

(C)  lateroat  and  Blaa  of  WUaeaa. 

«=»374  (N.X.)  In  a  trial  for  murder,  state- 
ments of  a  state's  witness  that  he  wished  to 
?et  evidence  against  defendant's  employer,  and 
hat  defendant  was  a  man  who  was  easily 
controlled,  were  admissible  to  show  the  bias  or 
hostility  of  the  witness. — People  T.  Boach,  109 
N.  E.  618,  215  N.  X.  592. 

WORDS  AND  PHRASES. 

"Aoddental"— Moore  v.  Lehigh  Valley  R.  Co. 

(N.  X.  Sup.)  154  N.  X.  S.  620. 
"American."— Life  Photo  Film  Corporation  T. 

Bell  (N.  X.  Sup.)  154  N.  X.  S.  763. 
"Arising  out  of  and  in  the  course  of  his  employ- 
ment"—Moore  v.  Lehigh  Valley  R.  Co.  (N. 

X.  Sup.)  154  N.  X.  S.  620. 
"Asset.  "-Glaser  v.  Bums  (N.  I.  Sup.)  154  N. 

X.  S.  21. 
"Beach."— Town  of  Oyster  Bay  v.  Stehli   (N. 

X.  Sup.)  154  N.  X.  S.  849. 
"Business.'*— Isolin  v.  i^ynn  (N,  X,  Sup.)  154 

N.  X.  S.  133. 
"Case."— Jackson  v.  Strong  (N.  X.  Sup.)  164 

N.  X.  S.  886. 
"Conditional   sale."— Ostrander  v.   Bricka   (N. 

X.  Sup.)  154  N.  X.  S.  786. 
"Court" — People  ex  rel.  Thaw  v.  Grifenbagen 

(N.  X.  Sup.)  154  N.  I.  8.  965. 
"Defect"— Wiley  v.  .Solvay  Process  Co.  (N.  X.) 

109  N.  E.  606, 
"Doing  business.  — People  ex  rel.  Lehigh  &  N. 

X.  R.  Co.  V.  Sohmer  (N.  X.  Sup.)    154  N. 

X.  S.  1053. 
"Duly."— Schnltz  v.  Morrison  (N.  X.  Sup.)  154 

N.  X.  S.  257. 
"&nploy6."— Powley  v.  Vivian  &  Co.,  Inc.  (N. 

X.  Sup.)  154  N.  X.  S.  426 ;  People,  by  Mit- 
chell, V.  Interborough  Rapid  Transit  Co.  (N. 

X.  Sup.)  154  N.  X.  S.  627. 
"Enforcement"— Short  v.  Corning  &  P.  P.  St 
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"General    franchise."— People    ex    rel.    Harlem 

River  &  P.  C.  R.  Co.  v.  State  Board  of  Tax 

Com'rs  (N.  X.)  109  N.  E,  569. 
"Heirs."— Stack  T.  Leberman  (N.  X.  Sup.)  164 

N.  Y.  S.  490. 
"Holder    in    due    coarse." — ^Brown    ▼.    lUraran 

(N.  Y.  City  Ot.)  154  N.  X.  S.  1098, 
"In  a  summary  way." — People  ei  rel.  Thaw  v. 
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&  Co.,  Inc.  (N.  X.  Sup.)  154  N.  X.  S.  426. 
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"Lease."— Lawrence  v.  Goodstein  (N.  X.  Sup.) 

154  N.  X.  S.  229. 
"Material"— Church  B.   Gates   &  Co.   v.   Jno. 

F.  Stevens  Const  Co.  (N.  X.  Sap.)  154  K  X. 

S.  605. 
"May   be."— Jensen   v.   Southern  Pac   Ca   (N. 

Y.)  109  N.  E.' 600,  215  N.  Y.  514. 
"Nuisance  per  se."— Hall  v.  House  of  St  Giles 
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N.  X.  S.  22. 
"Ouster."- Knowlton  Bros.  v.   New  Xork  Air 

Brake  Co.  (N.  X.  Sup.)  154  N.  X.  S.  675. 
"Party  interested."— In  re  Corona  Ave.   (N.  X. 

Sup.)  154  N.  Y.  S.  277. 
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Lewis  (N.  X.  Sup.)  154  N.  X.  S.  89.3. 
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Sup.)  154  N.  X.  S.  21. 
"Plant"— Wiley  v.  Solvay  Process  Co.  (N.  X.) 

109  N.  E.  606. 
"Possession."— Italian  SavingB  Bank  of  City  of 

New  Xork  ▼.  Le  Grange  (N.  X.  Sup.)  154  N. 

X.  S.  814. 
"Principal."— People  t.   Eicbner   CN.  X.   Sup.) 

154  N.  X.  S.  44. 
"Products  of  farm."— Case  ▼.  Ploutz  (N.  X.  Co. 

Ct)  154  N.  Y.  S.  914. 
"Profession."- Iselin  v.  Plyjin  (N.  X.  Sup.)  154 

N.  X.  8.  133. 
"Promotion." — People  ex  r«l.  Rudd  v.  Cixjpsey 

(N.  X.)  109  N.  E.  550. 
"Property."— New  Xork  Tdnphone  Co.  r.  State 

(N.  Y.  Sup.)  164  N.  X.  S,  1059. 


"Property  right"— Klaw  v.  General  Film  Co. 

(N.  X.  Sup.)  154  N.  X.  S.  988. 
"Repaving." — Mortagna  ▼.   Axtec  Asphalt   Co. 

(N.  X.  Sup.)  154  N.  X.  8.  184. 
"Services."— H.  G.  Vogel  Co.  v.  Beinliardt  (N. 

Y.  Sup.)  154  N.  Y.  S.  260. 
"Signature."— McCrea  t.  Bentley  (N.  X.  Sap.) 

164  N.  Y.  S.  174. 
"Special    franchise." — People    ex    reL    Harlem 

River  &  P.  C.  R.  Co.  v.  State  Board  of  Tax 

Com'rs  (N.  Y.)  109  N.  E.  569. 
"SuJfered  actual  injury."— Cary  t.  Hatch  (N. 

Y.  Sup.)  164  N.  X.  S.  769. 
"Summary  way  of  procedure."— People  ex  ret 

Woodbury  ▼.  Hendrick   (N.  X.)  109  N.  E. 

486,  216  N.  X.  339. 
"Taxable  costs."— Moses  v.  Moses  (N.  X.  Sup.) 

154  N.  X.  8.  555. 
"Tenant    at    sufferance."— Lawrence   r.    (Good- 
stein (N.  X.  Sup.)  164  N.  X.  8.  229. 
"Tenant  at  will."— Lawrence  t.  Goodstein  (N. 

Y.  Sup.3  154  N.  Y.  8.  229. 
"Tenant    from    year    to    year." — Lawrence    v. 

Goodstein  <N.  Y.  Sup.)  154  N.  X.  &  229. 
"Trial."— City  Tax  Lien  Ca  v.  Murray  (.\.  Y. 

Sup.).  154  N.  X.  8.  300;  Xorke  Waist  Co.  v. 

Rainbow  (N.  X.  Mun.  Ct)  154  N.  X.  S.  990. 
"Waiver."— Collinson  v.  WIer  (N.  X.  Co.  Ct.) 
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H.  Woods  Productions  Co.  (N.  X.  Sup.)  154 
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WORK  AND  LABOR. 

See  Evidence,  «=>441;  Judgment,  «=s>735; 
Mechanics'  liens. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Commerce,  9=>10,  80;  Constitutional  Law, 
<^=>42,  106,  238,  301;  Master  and  Servant 
<8»19%,  87H>  260%. 

WRITS. 

See  Certiorari ;  Execution ;  Habeas  Corpus ; 
Injunction;  Mandamus;  Prohibition;  Quo 
Warranto;   Replevin;  Searches  and  Saxnres. 

X-RAY. 

See  EMdenee,  4=3380. 
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